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PART XVII 


RAILROADS. 
CHAPTER 1. Special Powers. 
CuapterR 2. Tracks and Crossings. 
CuapTeR 3. Drainage and Fences. 
CuapTer 4. Trains and Equipment. 
CuapteR 5. Fare and Freight. 
CHAPTER 6. Employees. 
CHAPTER 7. Consolidation. 
CHAPTER 8. Sales and Receivers. 
CHAPTER 9. Reorganization. 


CHAPTER 10. 


CHAPTER 11. Policemen. 


CHAPTER 1. 


Street and Interurban. 


SPECIAL POWERS. 


Office of company in state. § 8762. 
§ 8763. 
Construction. 
§ 8764. 
May build and operate rail- 
road. § 8765. 
Terminus on state line or 
boundary. § S766. 
Change of line or termini. 
Change to be certified to § 8767 
secretary of state. 
Mortgage on line so § S768 
changed. 
When and how route may § 8769. 
be changed. 
Damages for diversion. § 8770 
Limitations on actions for 
damages. § 8771 
Change of location or 
grade. § 8772 
Appropriation of land to 
make such change. § 8773 
Damages by change after 
completion. § 8774 
Extension of road_ into 
other states. § 8775 
Construction of branch 
road. § 8T76 
Electricity as motive 
power. § 8777 
Appropriation of land; en- 
try upon for examination § S778 
and survey. 
Compensation for property § 8779 
appropriated. 
Company may acquire § 8780. 
lands. 
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When conveyance to com- 
pany void. 
Elevated track; 
public way. 
Appropriation of property 
for elevated track. 
Limitation as to action for 
damages 

Longitudinal occupancy of 
way unlawful. 


use of 


Appropriation of ease- 
ment. 
Submissicn of plans to 
council. 


Control by public authori- 
ties. 

Piers or other supports in 
a public way. 

Submission of question to 
electors. 

Extension of line, how au- 
thorized. 
Diversion of 
stream. 
Constructicn of bridges; 
use as toll bridges. 
Bridging of canals or nav- 
jgable rivers. 
Height of bridges 
canals. 

Certain established bridges 
not affected. ; 
Enforcement of preceding 
section. 

When companies must use 
same bridge. 
Appropriation of 
joint bridge. 


road or 


over 


use of 


G. C. § 8744 


§ 8800. 
§ 8801. 
§ S802. 
§ 8803. 


Section 8744. 


OHIO PRIVATE 


Directors and Officers. 


Opening of transfer books 
in other states. 

Blection of a _vice-presi- 
dent. 

Election of a treasurer. 
Number of directors may 


be increased or dimin- 
ished. 

Directors may be _ classi- 
fied ‘at stockholders’ 
meeting. 


Classification of directors. 
Rights of creditors in elec- 
tion of directors. 
Personal liability of direc- 
tors. 

Who ineligible to office or 


appointment. 

Acts of ineligible persons 
void; forfeiture. 

When directors may _ re- 


ceive subscriptions in in- 
stallments. 


Conditional subscriptions. 


Borrowing Money. 


Mortgage bonds. 
Aggregate indebtedness 


shall not exceed capital 
stock. 

How mortgage or pledge 
made. 

Where mortgage recorded. 
Disposition of securities 
by directors. 

Securities sold to direc- 
tors, when void. 


Varrow-gauge railroad may 


issue second mortgage 
bonds. ; 
How bonds and mortgage 
authorized. 

When company may bor- 


row money. 

Bonds in excess of capital, 
when lawful. 
30nds of 
railroad. 


consolidated 
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§ 8804. Form and disposition of 
such securities. 

§ 8805. Articles of incorporation 
may provide for division 
and classification of capi- 
tal stock. 

Connecting Lines. 

§ §806. Subscription to aid an- 
other company. 

§ 8807. Lease or purchase of an- 
other railroad. 

§ 8808. Companies not competing 
may make beneficial ar- 
rangements. 

§ 8809. Vote of stockholders of 
each company requisite. 

§ 8810. Dissenting stockholder may 
sell stock; procedure. 

§ 8811. When court may appoint ar- 
bitrators. 

§ 8812. oere of application there- 
or. 

§ 8813. Lease of railroad; security 
required. 

§ 8814. Lessor and lessee jointly 
liable. 


Increase of Capital Stock. 


§ S815. 
§ $816. 
§ 8817. 


§ 8818. 


§ 8819. 
§ 8820. 


§ 8821. 
§ 8822. 


Purposes for which stock 
may be increased. 
Proceedings to 
capital stock. 
Common or preferred stock 
es be issued; sale there- 
of, 

Certificate to secretary of 
state. 


increase 


Miscellaneous. 
Dissolution of certain com- 
panies. 
Owner of land leased for 


right of way not to be 
taxed therefor. 

Taxation of land used as 
right of way. 

Lease of right of way to 
be recorded. 


(Office of company in state.) As soon as 


convenient after its organization, each railway company shall 
establish a principal or general office at some point on the 
line of its road, or the line of a road within this state with 
which it connects or has running arrangements, but its loca- 


tion may be changed at pleasure. 


The company shall give 


notice of the establishment or change of such office in some 


newspaper published on its line in this state. 


The offices of 


its president, secretary and treasurer shall be at such gen- 
eral office, or some other point on its line of road in this 
state, and a record there kept of all the company’s pro- 
ceedings, to be open at reasonable hours for the inspection 


of any stockholder. 


(R. S. See. 3311; April 9, 1880, 77 v. 


153; R. S. 1880; May 1, 1852, 50 v. 274, § 17.) 


1189 RAILROADS. G. C. § 8745 


A mining company having built a railroad under § 10141 may change 
the office of its railroad under this section, but not its principal office, 
which can only be changed under § 8719. 

Statews Goal Oo, 4° N. E. blo; 6 lt De 178 (CG. Pl 1s9T). 

Snow Fork, ete., Co. v. Railroad Co., 7 N. P. 191; 6 L. D. 178 (C. P. 

1897). 
Forfeiture of franchise for failure to maintain office. 

See Simmons v. Norfolk, ete., Co., 118 N. C. 147 (1893). 

State v. Milwaukee, etc., R. R. Co., 45 Wis. 579 (1878). 

People v. Kingston Co., 23 Wend. (N. Y.) 193 (1840). 

State v. South Pac. Co., 24 Tex. 80 (1859). 


CONSTRUCTION. 


Section 8745. Any railroad company may maintain and 
operate, or construct, maintain and operate a railroad, with 
such main tracks, not exceeding six and such side tracks, 
turnouts, offices, depots, round-houses, machine shops, water 
tanks, telegraph lines, and other necessary appliances, as it 
deems necessary, between the points named in its articles of 
incorporation, commencing at or within, and extending to 
or into any city, village, or place named as a terminus of 
its road. (May 10, 1910, 101 v. 323; April 7, 1908, 99 v. 71; 
R. S. Sec. 3270; April 29, 1872, 69 v. 2038, § 4.) 


Articles of incorporation. 
See note to § 8625. 


Nature of railroad companies, Private or public corporations. 
Railroad companies are not private corporations in the strict sense of the 
ordinary business corporation, because they are charged with duties of a 
public nature which distinguish them from the purely and strictly private 
corporation, but in many respects they are private corporations in all 
that the term implies. They can not be treated as public corporations, 
such as cities, counties, townships, ete. Their foundation is private. 
They are organized for gain, and their strictly private rights are as much 
beyond legislative control as are the rights of the purely private corpora- 
tion. 

Mannington v. Railway Co., 8 0. L. R. 451, 479; 183 Fed. 133; 16 

O. F. D. 552 (C. C. 1910). 

Where a railroad company organized under the laws of Ohio, with 
authority to exercise the sovereign power of the state, has constructed 
and operated as a common carrier a line of railroad, portions of which 
are along and across public highways or other railroads, such rail- 
road becomes impressed with a public interest. A purchaser thereof, 
either at judicial sale or otherwise, has no right to operate it for his 
own private purpose or the purposes of those with whom he may pri- 
vately contract, to the exclusion of the public. State v. Black Dia- 
mond Co., 97 O. S. 24 (1917); Railroad v. Commission, 101 O. S. 29 
(1920). 

And where the railroad of such a company is leased to another 
eompany organized as a common carrier, it is the duty of the lessee 
to furnish reasonably adequate shipping facilities without discrimina- 
tion. Barlotti v. Commission, 103 O. S. 647 (1921). 
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The franchises, rights and privileges of a railroad company are 
granted because of the public nature of the business carried on by it; 
the resulting benefits to the public constitute the consideration for 
the grant, and, while exercising such rights and franchises, the com- 
pany is subject, as to its state business, to state regulation. Railway 
v. Commission, 92 O. S. 9 (1915). 

A railroad company, incorporated under the general laws of the 
state, for the purpose of ‘‘building, acquiring, owning, leasing and 
maintaining a railroad to be operated by steam or other motive 
power’’, is amenable to the control of the public utilities commission, 
so far as its property or traffic is intrastate; and, as a common 
carrier, may be required to provide reasonably adequate passenger 
service. Railroad Co. v. Commission, 92 O. 8S. 1 (1915). 


Interurban railway when a “railroad.” 
See note to § 9117. 


Constitutionality of statutes applying to railroad companies. A 
statute applying to railroad companies and not to other corporations is 
valid where reasonable grounds exist for its application to railroad com- 
panies which do not exist as to other corporations. 

Froelich v. Railway Co., 5 C. C. n. s. 6; 14 C. D. 359 (1903). 


Termini. A railroad company is authorized by this section to con- 
struct and operate a railroad having both of its terminal points wholly 
within the same city. 

State v. Railroad, 72 O. S. 455 (1905). 

Cincinnati, etc., R. Co. v. Murray, 1 N. P. n. s. 301; 51 Bull. 623 (Ct. 

of Ins. 1903). 

There is nothing in this section which requires the termini to be in 
towns or cities. 

Long Branch Com’rs v. West Line R. R. Co., 29 N. J. Eq. 566 (1878). 

Attorney-General v. Delaware, ete., R. R. Co., 12 C. E. Green (N. J.) 

645 (1876). 

When a charter empowered a company to build a road from a town 
a location sixty rods outside the town is not in compliance with the 
charter, and the company may be compelled to extend the road. 

Comm. v. Erie, etc., R. Co., 27 Pa. St. 339-352 (1856). 

Where a company is empowered to build to a certain city, it is not 
barred from reaching such point by the fact that it made a point outside 
such city a temporary terminus. 

Colorado, etc., Ry. Co. v. Union Pae. Ry. Co., 41 Fed. Rep. 293 (1890). 

Childs v. Railroad Co., 33 N. J. L. 323 (1869). 

Statements in articles of incorporation as to route and termini, see 
§ 8625 and notes. 

Change of terminus within municipality, see note to § 8747. 


POWERS OF RAILROAD COMPANIES. 


General powers. 
See notes to $§ 8627 and 12304. 


__ To cross streets and highways, By its articles of incorporation a 
railroad company is empowered to locate its tracks across streets and 
highways. 

Commissioners vy. Penna Co., 6 N. P. n. gs. I4]}3 18 Jy, D348. (C2 Re 
1907); aff'd, Cir. Ct., no rep. 

State v. Montclair Ry. Co., 35 N. J. L. 328 (1872). 

Lewis v. Germantown, etc., R. Co., 16 Phila. (Pa.) 608 (1881). 

See §§$ 8763 to 8766, 8773, 8857. 
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‘To maintain side tracks. A side track constructed by a railroad 
company to a manufactory at the expense and over the land of the latter, 
solely for its advantage, under an agreement silent as to time, may not 
be maintained by the railroad company over the objection of the owner 
of the manufactory. 

Rodefer v. Railroad, 72 O. 8S. 272 (1905). 


To build and maintain bridges. Power to build a railroad between 
certain points implies power to bridge streams when necessary. 

Fall River Iron Works Co. v. Old Colony, etc., R. Co., 5 Allen (Mass.) 

221 (1862). 
Hamilton v. Vicksburg, ete., R. Co., 34 La. Ann. 970 (1882); s. ¢., 
DLO 0s. sr 200, 

Miller v. Prairie du Chien Ry. Co., 34 Wis. 533 (1874). 

Works v. Junction R. Co., McLean (U. 8S.) 425 (1853); 3 O. F. D. 101. 
Power to build includes power to repair bridges. 

Hamilton v. Vicksburg, ete., R. R. Co., 119 U. 8S. 280. 

Central Trust Co. v. Wabash, ete., Ry. Co., 32 Fed. 566. 

A railroad company will not be restrained from rebuilding a bridge 
across a stream when it will cause no greater obstruction than the old 
bridge. 

Board of Com’rs v. Pierce, 90 Fed. 764 (1898). 

A railroad bridge is a part of its line. Land may be appropriated 
for an approach thereto. 

L. & N. Ry. v. Taylor, 50 Bull. 20 (Ct. of Insolv. 1904). 


Care required in constructing bridge. Liability. In the construc- 
tion, repair and maintenance of its bridges a railroad company is bound 
to use reasonable care. 

N. Y., ete., R. Co. v. Ellis, 13 ©. C. 704; 6 C. D. 304 (1895). 

But in the absence of a statute, or of evidence showing that it is 
usual, a railroad bridge need not be constructed so as to permit a person 
to stand thereon while a train is passing. 

Erie R. Co. v. McCormick, 69 0. S. 45 (1903). 

Recovery for damages to land by flood waters can not be had from 
a railroad company where the flood was unprecedented, and other causes 
to produce the injury intervened. 

B. & O. R. Co. v. Simpson, 12 C. C. n. s. 185 (1906). 


To make construction contracts. A railroad company may enter 
into a contract with another person for the construction of its road with- 
out retaining control over the mode and manner of doing the work, and 
may under proper circumstances be exempt from liability for the wrong- 
ful act of its contractors. 

Hughes v. Cincinnati, etce., Ry. Co., 39 O. S. 461 (1883). 

Cincinnati, ete., R. Co. v. Tliff, 13 0. S. 235, 947 (1862). 

Carman v. Steubenville, ete., R. Co., 4 O. 8. 399 (1854). 
Interpretation of construction contract. 

See Cleveland, etc., R. Co. v. Kelley, 5 O. S. 180 (1855). 

Mansfield, etc., R. R. Co. v. Veeder, 17 Ohio 385 (1848). 


To run along and upon highways. Only in cases of necessity has 
a railroad power to build its road along and upon a highway. 
Springfield v. Connecticut River R. R. Co., 4 Cush. (Mass.) 63 (1849). 
Kenton County Bank v. Bank Lick Turnpike Co., 10 Bush. (Ky.) 529 
(1874). 
G. C. § 8766. 
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To purchase land to procure materials. A railroad company may, if 
necessary and convenient, purchase land for the purpose of obtaining 
gravel, timber, etc., for construction purposes. 

Overmeyer v. Williams, 15 Ohio 26. 


Power and obligation to operate. Power to purchase implies au- 
thority to operate. 
Campbell v. Marietta, etc., R. Co., 23 O. S. 168 (1872). 
When company compelled to operate. 
See Port Clinton R. Co. v. Cleveland, ete., R. Co., 13 O. S. 544 (1862). 
Chapman v. Mad River, etce., R. Co., 6 O. S. 120 (1856). 


To acquire stock in other corporations. 
See §§ 8806, 8683 and notes. 


To purchase other railroads. Power to locate and construct branch 
roads does not by implication confer authority to purchase the railroad 
of another company. 

Campbell v. Marietta, etc., R. Co., 23 O. 8S. 168 (1872). 

See § 8807. 


Eminent domain. 
See §§ 8759, 8760. 


Sleeping car contracts. 
See Stanley v. Cleveland, etc., R. R. Co., 18 O. S. 552 (1869). 


To accept donations. 


See Elder v. Bellaire, ete., Ry. Co., 1 C. C. 256; 1 C. D..140 (1885). 
Sperry v. Johnson, 11 Ohio 452 (1842). 


To engage in mining, telegraph, etc., business, either directly or 
through stock control. A railroad company may build and operate a 
telegraph line, and may operate coal mines, for its own use, but can not 
engage in the general telegraph, mining or other outside business. 

State v. Railway Co., 12 C. C. n. s. 49, 62; 21 C. D. 175 (1909). 

Xailroad Co. v. Telegraph Co., 38 O. S. 24 (1882). 

Telegraph Co. v. Railroad Co., 1 W. L. B. 201, 309 (1876). 


To guarantee bonds of mining company. A railroad company can 
not lawfully indorse and guarantee the bonds of a coal mining company. 
Such an obligation may be valid in favor of the bondholders, but not as 
against the state. : 


State v. H. V. Ry. Co., 12 C. C.n. s. 49, 66; 21 C. D. 175 (1909). 


To guarantee bonds of another railroad company. A railroad com- 
pany which has purchased stock in another company, as authorized by 
§ 8683, and has in good faith, for protection of its own interests, ac- 
quired bonds issued by such other company, may, in order to sell the 
bonds for an adequate price, guarantee their payment. But it has 
no power to enter into a joint contract, with other guarantors, to 


guarantee an entire bond issue of which it owns only a part. Pollitz 
v. Commission, 96 O. 8S. 49 (1917). ; 


To operate street railway. A railroad company has no power to 
engage in the street railway business. 


Rogers v. Railway Co., 12 L. D. 136 (Super. Ct. Cin. 1901). 


To locate road. All charters must be taken to allow the exercise 
of a discretion in the location of the route as is incident to an ordinary 
practical survey of the same, made with reference to the nature of the 
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country to be passed over and the obstacles to be encountered or avoided. 
The courts will interfere only in cases of abuse of such discretion. 

Walker v. Mad River R. R. Co., 8 Ohio 38 (1837). 

Callender v. Painesville, ete., R. Co., 11 O. S. 524 (1860). 

Southern, ete., R. Co. v. Stoddard, 6 Minn. 150 (1861). 

Fall River Co. v. Old Colony, ete., R. Co., 5 Allen (Mass.) 221 (1862). 

Auspach v. Maganoy, etc., R. Co., 5 Phila. (Pa.) 491 (1864). 

See Baldwin v. Hillsborough, etc., R. Co., 10 Wir bee Sah of L853). 

If the location is not in substantial compliance with the articles, the 
company may be dissolved. 

State v. Railway, 40 O. S. 504 (1884). 


When road is located. A road is said to be located when a survey 
is completed and accepted. The supreme court of Pennsylvania, in Wil- 
liamsport R. Co. v. Railroad Co., 141 Pa. St. 407 (1891), said: 

“The successive steps contemplated as necessary to vest a title to the 
railway in the corporation are these: 

“7, A preliminary entry on the lands of private owners for the pur- 
pose of exploration. ‘This is made by engineers or surveyors, who run or 
work one or more experimental lines, and who report their work, with 
such maps and profiles as may be necessary to represent it properly to 
the company that employs them. 

“9 A’selection and adoption of a line, or one of the lines so run, 
as and for the location of the proposed railroad. This is done by the cor- 
poration, and it requires the action in some form of the board of directors. 
This makes what was before experimental and open, a fixed and definite 
location. It fastens a servitude upon the property affected thereby, and 
so takes from the owner and appropriates to the use of the corporation. 

“3, Payment to the owner for what is taken and the consequences 
of the taking, or security that it shall be made when the amount due 
him is legally ascertained. The title of the owner is not divested until 
the last of these steps has been taken. As against him the corporation 
can acquire only a conditional title by its act of location, which ripens 
into an absolute one upon making compensation. 

“As to third persons and rival corporations, however, the action of 
the company adopting a definite location is enough to give title. 


* * * * * * * * * * * * 


“In many states provision is made by law for recording the action of 
the company and the line adopted by it, so as to give notice to the public 
and to settle questions of priority of location. We have no such statute, 
and the action of the company must be proved by other competent evi- 
dence, but when proved it has the same effect upon all interested as though 
it had been recorded. It settles the date of actual appropriation, and 
shows the exact location of the line of the road proposed.” 

See Baldwin vy. Hillsborough R. R. Co., 10 W. L. J. 356 (1853). 


Agreement for location of road. An agreement for the location of 
the route of a railroad at a particular intermediate place is not per se 
void as against public policy. 

Railroad Co. v. Ralston, 41 O. S. 573 (1885). 

See Pittsburg, etc., Ry. Co. v. Rose, 24 O. S. 119 (1856). 


Surveying and staking do not constitute a location. A line of road 
is not so “located” by surveying and staking without condemnation or 
purchase as to give the company a right to the land exclusive of another 
railroad company that subsequently surveys and stakes the same line, and 
begins appropriation proceedings. Such first company can not enjoin the 
second company from entering on such land. Its remedy is at law. 

Columbus Terminal, ete., v. Toledo Ry. Co., 32 Ww. L. B. 186 (1894). 
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Section 8746. (Terminus on state line or boundary.) 
When a terminus named in the articles of incorporation is 
a county upon the line or boundary of the state, the presi- 
dent and directors of the company, upon the location of 
the road in that county, shall make and acknowledge a cer- 
tificate definitely fixing the location in such county, and file 
it with the secretary of state. (R. S. Sec. 3271; 69 v. 163, 


§ 1.) 


Section 8747. (Changes of line or termini.) By a reso- 
lution adopted by a majority of its board of directors, at 
a meeting thereof duly called for the purpose, with the 
written consent of three-fourths in interest of its stock- 
holders, a company may change the line, or any part thereof, 
and either of the proposed termini, of its road. No change 
shall be made which will involve the abandonment of any 
part of the road, either partly or completely constructed. 
Any subscription of stock made upon the faith of the loca- 
tion of the road, or a part thereof, upon a line abandoned 
by the change, shall be canceled at the written request of 
a subscriber who has not consented thereto, filed with the 
secretary or other chief officer of the company, within six 
months after such change. (R. S. Sec. 8272; April 7, 1876, 
ae LD; > Lc) 


Abandonment of line, main tracks or depots must be authorized 
by the public utilities commission. §§ 504-2, 504-3. 


History of legislation. Prior to 1848 there was no general law pro- 
viding for a change of location, route, or terminus of a railroad. In that 
year the first statute was passed, the latest form of which is G. C. 
§ 8753. 

See Acts of Feb. 11, 1848, 46 v. 44, §10; Acts of May 1, 1852, 50 v. 
276, §11; Acts of April 5, 1866, 63 v. 141, §11; Acts of March 8, 1865, 
62 v. 36. 

In 1871 an act was passed to facilitate location of good roads by 
minor changes, which act, with the changes, is found in G. C. § 8750. 

See Acts of May 2, 1871, 68 v. 129; Acts of March 30, 1874, 71 v. 54. 

The act to provide for change in route was passed in 1876, and is 
found in G. C. § 8747. 

See Bickerstaff v. Traction Co., 5 O. L. R. 547. 

Previous to 1848 roads without special provisions in their charters 
were unable to adopt any changes in route or location. 

Moorehead v. Little Miami R. R. Co., 17 Ohio 340 (1848). 

Little Miami v. Naylor, 2 0. S. 235 (1853). 

Atkinson v. Marietta, etc., R. R. Co., 15 O. S. 21 (1864). 

Works v. Junction R. R. Co., 5 McLean (U. 8.) 426; 3 O20 FD, 101 


Interurban railroad. An interurban railroad, in amending its ar- 


ticles so as to change its route or a terminus, must comply with 
§§ 8747 and 8748. Opins. Atty. Gen. JOT =p. dese: 


Exhaustion of power to locate. In the absence of authority the 
completion of a location of a road exhausts the power of the company, 
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and this principle applies whether it is attempted to relocate on private 
property or on a street or highway. 

Moorehead v. Little Miami R. R. Co., 17 Ohio 340 (1848). 

Little Miami R. R. Co. v. Naylor, 2 O. 8S. 235 (1853). 


Construction of §§ 8747, 8750 and 8753. 


These sections provide for changes in the route and location of rail- 
ways in different forms and under different circumstances. 

Section 8747 covers any change in the line, route or termini before 
the part affected is partially or completely constructed. 

Section 8750 covers minor changes or divergences in the line before 
it is located, so as to avoid dangerous and expensive operation and con- 
struction, saving from such changes the main point of the road, the gen- 
eral route and located parts. 

Section 8753 covers changes in a located or completed road so as to 
avoid dangerous operation. 

Laws of this nature, being in derogation of private right, must be 
strictly construed, but it should not be that narrow and niggardly strict- 
ness which utterly disregards the admitted policy of the law, and gives 
strained and secondary meaning to its language, in order to defeat that 
policy. In other words, these statutes are not to be viewed with the 
liberality extended to enactments purely remedial, but, on the other hand, 
the rules applicable to penal statutes are not to be applied to them. 

Jewett v. Railway, 34 O. S. 601 (1878). 

Toledo, ete., Ry. Co. v. Daniels, 16 0. S. 390 (1865). 

The right to change location is withheld except so far as it has been 
granted by these sections. 

Bickerstaff v. Traction Co., 5 O. L. R. 548 (R. R. Com. 1907). 


Cause of change. Before a change can be made the cause set forth 
must be shown to be fairly within the terms of the statute. 

In re New York, etc., R. Co., 88 N. Y. 279. 

Works v. Junction R. R. Co., 5 McLean (U. S.) 425; 3 O. F. D. 101. 


Remedy for illegal change. Where a railroad company has received 
from private parties donations of lands, subscriptions of stock, and pay- 
ments of money in consideration that it should locate its road at a par- 
ticular place, and allow private side track and warehouse privileges in 
connection therewith, the company will not be permitted to effectuate a 
change in fact (though not in name) of the line of its road away from 
such a place, by getting up a new corporation and constructing a new 
road parallel with its old one, under a different charter, permitting its 
old line to go to decay, without compensating the parties with whom it 
has contracted as aforesaid. 

Chapman v. Mad River, etce., R. Co., 6 O. 8. 119 (1856). 


Indirect change of route. Whether a railroad company may con- 
struct another road entirely parallel with its own, which if owned and 
managed by an interest distinct from itself, must necessarily be a com- 
peting road, for the purpose and with the effect to bring about a change 
in its own line, rather than to create a feeder or an extension of its own 
line, is within the limits of such connections as are authorized by § 8806, 
quaere. 

Chapman v. Mad River, etc., R. R. Co., 6 O. S. 119 (1856). 

See Atlantic, etc., R. Co. v. St. Louis, 66 Mo. 228 (1890). 


Injunction against change, 
See Stewart v. Little Miami R. Co., 14 Ohio 353 (1846). 
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Extensions of line. Authority to extend a line of railroad will not 
authorize a company in departing from the named terminus. 

Works v. Junction R. R. Co., 5 McLean (U. 8.) 425; 3 O. F. D. 101; 

10 W. L. J. 370 (1853). 

See § 8772. 

Resolution of directors. The vote of the directors need not show the 
particular route to be occupied in the new counties or places selected. 
There is a new power to locate according to the statute when the di- 


rectors have by proper vote so determined. 
In re New York, etc., Ry. Co. 88 N. Y. 279 (1882). 


Remedy of conditional subscribers. This section adds a remedy for 
conditional subscribers to stock, but in no way affects the terms of their 
contracts. It is not necessary, therefore, for a conditional subscriber to 
request the cancellation of his subscription in writing. He may rely on 
the terms of his subscription. 

Railway Co. v. Fisher, 39 O. S. 330 (1883). 

A subscriber is not released unless he subscribed on the faith of the 
location of the road, and within six months after the change requested 
in writing the cancellation of his subscription. 

Armstrong v. Karshner, 47 O. S. 276, 302 (1890). 


Defenses of subscribers to stock. 
See note to § 8674. 


Change by necessity. A change of the line of a railway by necessity 
to adjacent property for a short distance is not such a change as is con- 
templated by this section. 

Devou v. Cincinnati, etc., R. Co., 4 0. L. R. 313; 19 C. D. 113 (1906). 


Change of terminus within municipality. Where a certain municipal 
corporation of the state is designated as a terminus, the point not being 
marked by any survey, the railroad company may extend its terminus 
within the municipality to procure terminal facilities, without proceed- 
ing under the statutes regulating the extension of railroads. 

L. & N. Ry. v. Taylor, 50 Bull 20 (Insolv. Ct. 1904). 


Abandonment or removal of switch or spur track. <A railroad com- 
pany may abandon a spur or switch track in the absence of express con- 
tract. This seetion does not eover such track. 

Mercantile Trust Co. v. Columbus, ete., R. R. Co., 90 Fed. 148; 12 

; OTL E IDR ANS VG MORO TOs ae dlisteyeny 

Side tracks placed on the leasehold estate of a coal company, at its 
request, may be removed by the railroad company upon abandonment 
of the premises by the lessee, over the objection of the lessor, the lease 
providing that the lessee may remove the mining appliances. 

Ambler v. Erie R. Co., 9 C. C. n. s. 81; 19 C. D. 89 (1906). 

A switch constructed on the land of a manufactory, at its expense 
and solely for its benefit, under an agreement silent as to the length of 
time it is to remain, can not be maintained by the railroad company 
against the objection of the owner of the manufactory. 

Rodefer v. Railroad, 72 O. S. 272 (1905). 

W here a track was extended about one mile beyond the terminal 
station, that part of the track beyond the station was regarded as a switch. 

Mercantile Trust Co. v. Columbus, ete., Co.. 90 Fed 148.22. ibek, 

157 (1898). 

_As between lessee and lessor, spur railway tracks and a track scale, 
easily removable from the land, are trade fixtures which may be removed 
by the lessee. 

Market N. B. v. Iron Co., 13 N. P. n. gs. 273) 22. D. 683 (10lz)s 
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Section 8748. (Change to be certified to secretary of 
state.) When such change is made it shall be described in 
such resolution, a duly authenticated copy of which, under 
the seal of the company, shall be filed with the secretary of 
state, and by him recorded, with proper reference, on the 
record of the articles of incorporation of the company. 
When so filed, such change shall be considered as made, and 
be as valid and binding as if the changed line had _ been 
the line originally described in the articles. (R. S. See. 
3273; April 7, 1876, 73 v. 115, § 2.) 


Section 8749. (Mortgage on line so changed.) When 
such company has issued its mortgage bonds for the con- 
struction of its road, the record of the mortgage securing 
them, in each county through or into which the changed 
line of the road passes, shall be as effectual to create a 
lien upon the changed line of road, and upon the property 
of the company, as if the mortgage contained a complete 
description of the changed line and of such property. (R. 
S. Sec. 3274; April 7, 1876, 73 v. 115, § 3.) 


In Ewell v. Grand Street, ete., R. R. Co., 67 Barb. (N. Y-) 83 (1874), 
it is said: 

“To hold that by deviating from the route laid down by the road 
could be pro tanto freed from the lien, would be to announce a very dan- 
gerous doctrine. 

“Good faith forbids that a security should be invalidated after one 
party has received the full benefit, and can no longer place the other party 
in as good position as it originally occupied. The bondholders therefore 
acquired a full right to lave the road, as built, sold to pay their bonds.” 

Meyer v. Johnston, 53 Ala. 237 (1875). 

Meyer v. Stewart, 64 Ala. 603 (1879). 


Section 8750. (When and how route may be changed.) 
When a company, the line of whose road has not been finally 
located in whole or in part, finds it necessary, in order to 
avoid dangerous or difficult curves, erades, or dangerous 
or unsubstantial grounds, or foundations, or for other rea- 
sonable cause, to pass through a county not named in the 
articles of incorporation, or to avoid passing into or through 
a county named therein, other than a county in which a 
terminus of the road has been fixed by its articles of in- 
corporation, or in which is located a town or place by or 
through which the line of such road is to pass, its president 
and directors, or a majority of them, under their hands and 
seals, may make a certificate declaring such necessity, the 
cause thereof, and name therein the county, or counties, 
through which it is necessary to pass, or to avoid, which 
certificate shall be acknowledged and certified, as provided 


G. C. § 8753 OHIO PRIVATE CORPORATIONS. 1198 


in chapter one of this title, and forwarded to the secretary 
of state. A copy of the certificate, duly certified by him 
shall be evidence of the facts therein stated. Nothing herein 
is to be construed to authorize the abandonment of any part 
of the company’s line which is finally located, or a change 
of the general route of the line of such road, or the terminal 
points named in the articles of incorporation. (R. 8S. See. 
3275; March 30, 1874, 71 v. 54, § 1.) 


Cited, Bickerstaff v. Traction Co., 5 O. L. R. 547. 
A railroad company can not change its location because of the failure 
of a town to contribute to the road. 
Works v. Junction, ete., R. R. Co., 5 McLean (U. 8S.) 425; 3 O. F. D. 
LOU LO BW Leeds On dso3)e ; 
As to change of location by directors. 
See Baldwin v. Hillsborough, ete., R. R. Co., 10 W. L. J. 356 (1853). 


Section 8751. (Damages for diversion.) When, under 
the preceding section, a company’s line of road is diverted 
from a county named in the articles of incorporation, it shall 
be liable to any person owning land in the county for dam- 
ages caused by the change or diversion. All subscribers to 
the capital stock of the company, on the line of that part 
of its road so changed, shall be released from all obligation 
to pay their subscriptions. (R. S. See. 8276; March 30, 
1874, 71 v. 54, § 2.) 

Cited, Bickerstaff v. Traction Co., 5 O. L. R. 547. 

Damages to landowners. 
See Leisse v. St. Louis, etc., R. R. Co., 2 Mo. App. 105 (1876); 8. ¢., 
72 Mo. 561. 

A defense under this section to an action on a stock subscription 

must show that the road was diverted from a county named in the articles 


of incorporation, and that the subscriber was on the line diverted. 
Armstrong v. Karshner, 47 O. 8. 276, 301 (1890). 


Section 8752. (Limitations on actions for damages.) 
Saving the rights of infants, lunatics, and persons impris- 
oned, for six months after their disability is removed, no ac- 
tion shall be brought for damages caused by such change or 
diversion, unless it is begun within six months from the fil- 
ing of the certificate therefor with the secretary of state, and 
the publication of notice thereof by the company, for four 
consecutive weeks, in some newspaper printed in such county. 
(R. S. Sec. 3276; 71 v. 54, § 2.) 


Section 8753. (Change of location or grade.) For the 
purpose of avoiding annoyance to public travel, or dangerous 
or difficult curves or grades, or unsafe or unsubstantial 
grounds or foundations, or when the roadbed has been in- 
jured or destroyed by the current of a river, water-course, 
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or other unavoidable or reasonable cause, a company may 
change the location or grade, of any portion of its road, 
but shall not depart from the general route prescribed in 
the articles of incorporation. (R. 8. Sec. 3277; April 5, 1866, 
63 v. 141, §11; March 8, 1865, 62 v. 36, §1.) 
Section cited. Bickerstaff v. Traction Co., 5 Ovens 546 (Roe. 
Com. 1907). 

This section makes no provision for the crossing of a street within a 
municipal corporation. 

Railway Co. v. Elyria, 69 O. S. 414, 428 (1904). 

No judicial determination is necessary, under this section, as to the 
necessity for the change, the presumption being that a railroad company 
would not undertake an expensive improvement unless the change is neces- 
sary. But where an appropriation of land is required to make the change, 
proof should be made as to the necessity of the change. 

Lorain County v. Railway, 11 C. C. n. s. 419; 12 C. D. 800. 

See Railway Co. v. South, 78 OSS 5101s. (E805). 

Reusch v. Traction Co. 19 CG. C. n. s. 1 (1912); aff’d, no rep. 

89 O. S. 456. 

A change under this section is valid if the general route is not de- 
parted from, and if sufficient cause exists. 

Piedmont, ete., Ry. Co. v. Speelman, 67 Md. 260 (1887). 

Construction of section. See note to § 8747. 


Section 8754. (Appropriation of land to make such 
change.) For the purpose of making any such change, the 
company shall have all rights, powers, and privileges to 
enter upon and appropriate lands, and make surveys neces- 
sary to effect it, upon the terms, and subject to the obliga- 
tions, rules, and regulations prescribed by law, except that, 
when it is necessary to appropriate property for such change, 
the appropriation may be had, if the probate court, in the 
proceedings instituted therefor, finds that it will conduce 
to the interests of the company and the public, and that the 
property and rights of those owning real estate along the 
portion of the road to be affected by the change will not be 
unreasonably injured thereby. (R. S. See. 3278; April 5, 
1866, 68 v. 141, §11; March 8, 1865, 62 v. 36, §1.) 

See note to § 8753. 

This section and §§ 8747, 8750 and 8753 indicate that the policy of 
the law is against any change of location, even where the right of way 
may be obtained by purchase, and that the rights of residents along the 
line must be considered. 

Bickerstaff v. Traction Co., 5 O. L. R. 548 (R. R. Com. 1907). 

A finding by the probate court ‘‘that the property rights of said 
defendants will not be unreasonably injured by such change’’ is suf- 
ficient under this section. Reusch v. Traction Co., 16 Cones 
(1912); aff’d, no rep. 89 O. S. 456. 


Section 8755. (Damages by change after completion.) 
When the location is changed after the road has been used 
for transportation of persons and property, the company 
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shall be liable for all damages occasioned by the change to 
the owner of the land upon which the road was first con- 
structed. (R. 8S. Sec. 3278; April 5, 1866, 63 v. 141, §11; 
March<81865, 62.-v.°36;.§ 12) 


See Leisse v. St. Louis, etc., R. R. Co., 2 Mo. App. 105 (1876); s. ¢., 
72 Mo. 561. 
Chapman v. Mad River, etc., R. R. Co., 6 O. S. 119 (1856). 


Section 8756. (Extension of road into other states.) A 
company organized for the purpose of constructing a railroad 
to the boundary line of this state, may extend its road into 
and through an adjoining state under the regulations which 
may be prescribed by such state. The rights, powers, and 
privileges of the company over the extension, in the con- 
struction and use of its road, and in controlling the prop- 
erty and applying the money and assets thereon, shall be 
the same as if the road were built wholly within this state. 
(it: S. See: 3279; April 10;d:856.58 vy. 1486 69) 


A railroad company, by extending its lines into another state, does 
not cease to be a citizen of the state of Ohio, and thereby entitled to re- 
move cases brought against it in such other state to the federal courts. 

Baltimore, etc., R. R. Co. v. Cary, 28 O. S. 208 (1876). 

Railway v. Stringer, 32 O. S. 468 (1877). 

Railway Assurance Co. v. Pierce, 27 O. S. 155 (1875). 


Section 8757. (Construction of branch road; certificate 
under oath filed with Secretary of State.) A company may 
construct branches from the main line to towns or places 
within the limits of a county through or into which its road 
passes, or to a connection with any railroad within this state, 
or to any coal or other mine, stone-quarry, plastiec-clay, pot- 
tery-clay and fire clay pits or banks, marl beds, sand or 
gravel pits or banks, asphalt deposits, slag banks, ore or 
shale banks, if, at a meeting of the stockholders called for 
that purpose, the holders of a majority of the capital stock 
of the company, by a vote, in person or by proxy, so deter- 
mine. Upon such determination, the president and directors 
shall make and acknowledge a certificate setting forth the 
facts, and file it with the Secretary of state. (109 v. 236; 
R, 5. see, '32805.91 ¥i 87; R..S, 1880; 69 v. 203, § 4.) 


The filing of the certificate required by this section is a condition 
precedent to the right to appropriate property for a branch railroad. 

Railroad v. Tod, 72 0. S. 156 (1905). ~ 

After the steps required by this section have been taken, the railroad 
company has the same power to construct a branch road that it had to 
construct its main line. It may appropriate property for such branch. 

State v. Toledo, etc., Co., 1 C. C. n. g, 518, 525; 14 C. D. 321; aff’d, no 

report, 69 O. S. 550. 
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An “industrial” track branching from a belt railway, and leading to 
a large plant about one mile distant, for use in the ordinary course of 
business, is not a branch road under this section but is a side track. 
State v. Toledo, etc., Co., 1 C. C. n. 8. 513, 536; 14 C. D. 321; aff'd, no 
rep., 69 O. S. 550. 


Branches to factories, mines, etc. 
See § 8902. . 


Power to purchase branch roads. Power to construct branches to 8 
main road does not include authority to purchase a branch road. 
Campbell v. Marietta, etc., R. R. Co., 23 O. 8. 168 (1872). 


Location and length of branch roads. Where a special charter of 
an Ohio railroad granted it power to locate and construct branched roads 
from the main line to other towns or places in the several counties 
through which said road may pass, it was held that the branches must 
proceed from the main line and terminate at towns or places in the same 
county. 

Works v. Junction R. R. Co., 5 MeLean (U. S29) 425 (1853); 3 Ok. 

D. 101. 


Section 8758. (Electricity as motive power.) Upon any 
railroad in this state, electricity may be used as a motive 
power in the propulsion of cars. But before a line of poles 
and wires may be constructed through or along the streets, 
alleys, or public grounds of a municipal corporation, plans 
of the construction must be submitted to and approved by 
its council. (91 v. 897, §1; May 91, 1894; R. S. See. 33:10<k2) 


The motive power of a railroad company should be specified in the 
articles of incorporation. 

Rep. Atty. Gen. 1908, p. 75. 

A steam railroad company may amend its articles of incorporation 
so as to authorize the use of electricity as motive power; but may not 
amend so as to authorize the sale of electric light and power. 

Report of Atty. Gen. 1906, p. 67. 

A commercial railroad does not become an interurban railway 
under §5416 by installing electric passenger cars and operating with 
frequent stops, when train service is no more frequent than it was 
prior to electrification. Opins. Atty. Gen. 1915, p. 865. 

Under the former municipal code the trustees of a hamlet were held 
to be included in the word “council” in this section. 

In re Newburgh, 15 C. C. 78; 8 Cc. D. 24 (1897). 

Interurban railway, when a railroad. 

See note to § 9117. 


Section 8759. (Appropriation of land; entry upon for ex- 
amination and survey.) A company, domestie or foreign, or 
municipal corporation which owns or operates a railroad may 
enter upon any land for the purpose of examining and sur- 
veying its railroad line, and appropriate so much thereof as 
ig deemed necessary for its railroad including necessary 
side-tracks, depots, workshops, round-houses, and water-sta- 
tions, material for construction, except timber, a right of 
way over adjacent lands sufficient to enable it to construct 
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and repair its road and the right to conduct water by aque- 
ducts and to make proper drains. (106 v. 347; R. S. See. 
3281; May 18, 1894, 91 v. 294; R. S. 1880; May 1, 1852, 50 v. 
274, § 10.) 


Appropriation proceedings. See § 11038 et seq. 

Appropriation of use of streets. See § 8764. 

A belt or terminal railway may exercise the right of eminent 
domain. Realty Co. v. Railway, 18 C. C. n. s. 86 (1910); aff’d, no 
rep. 86 O. S. 364. 


Statute strictly construed. Statutes granting power to condemn land 
for railroad purposes must be strictly construed. 

Cemetery Assn. v. Traction Co., 93 O. S. 161 (1915). 

Railway Co. v. South, 78 O. S. 10 (1908). 

Platt v. Pennsylvania Co., 43 O. S. 228, 244 (1885). 

Currier v. Marietta, etc., R. Co., 11 O. S. 228 (1860). 

Miami Coal Co. v.. Wigton, 19 O. S. 560, 566 (1860). 


Foreign corporation. A foreign corporation is expressly author- 
ized by §8759 to appropriate property. Railway Co. v. Barger, 10 
Ohio App. 448; 30 O. C. A. 65 (1919) (s. ¢., 28 O. C. A. 92); affirming, 
21. N. P.n. s..97. See also, § 9090, 


Dummy corporation. This section does not authorize a railroad 
company to appropriate property in which it will have no real or 
beneficial interest or use, but which it intends to transfer to another 
company. Cemetery Assn. v. Traction Co., 93 O. S. 161 (1915). 

But officers or employes of one corporation may organize another 
corporation for the benefit of the former if they, acting for them- 
selves as individuals, subscribe and pay for their stock, elect direc- 
tors and complete the organization. Railway Co. v. Barger, 10 Ohio 
App. 443; 30 O. C. A. 65 (1919). ; 


Right to enter to survey. The legislature may properly and consti- 
tutionally confer the right to enter upon the lands of an individual with- 
out compensation, in order to survey and make examinations for its line 
of road, and the company may exercise the right, doing no unnecessary 
damage. 

Ward v. Toledo, etc., R. Co., 10 W. L. J. 365 (1853). 


Meaning of “land.” The word “land” as used in this section includes 
all the rights and interests which may be had in lands which it may be 
necessary to take for railway purposes. It, therefore, includes the rights 
of an owner of abutting property in the street taken for the right of way, 
even if the fee is in the city. 

Valley Ry. Co. v. Pouchet, 4 C. C. 187 (1889); 2 C. D. 492; aff’d, 51 

Os 18h a7fle 
See Ohio Southern R. Co. v. Hinkle, 1 N. P. 63 (1894); 1 L. D. 682. 
See § 11042. 
It also includes an estate in remainder subject to a life estate. 
Gorrill v. Toledo, etc., Ry., 4 C. C. 398, 403; 2 C. D. 617 (1890). 
See Webster v. Railroad Co., 78 O. S. 87 (1908). 


Quantity of land necessary. Route. Discretion of railroad com- 
pany. The railroad company has primary discretion to determine how 
much land is necessary. But the probate judge under § 11046 may pre- 
vent abuse in the exercise of such discretion. 

Railroad v. Railroad, 72 O. S. 368 (1905). 

Ohio, ete., R. Co. v. Hinkle, 1 N. P. 63; 1 L. D. 682 (1894). 
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Where two or more ways are equally available it is not for the court 
to select the way. Such selection is within the discretion of the railroad 
company. 

C. & P. Ry. v. East Liverpool, 51 Bull. 599 (Prob. Ct. 1906). 

Cincinnati, etc., Co. v. Murray, 1 N. P. n. s. 301; 48 Bull. 877 (Ins. 

Ct. 1906). 
Only so much land as is necessary can be taken. 

See notes to §§ 11042 and 11046. 


Interest acquired by appropriation. Rights remaining in land- 
owner. The estate acquired by a railroad company for right of way pur- 
poses is a permanent and not a temporary interest. 

Garlick v. Railway Co., 67 O. S. 223, 234 (1902). 

Gorrell v. Toledo, ete., Ry., 4 C. C. 398, 403; 2 C. D. 617. 

See Platt v. Penna. Co., 43 O. S. 228, 244 (1885). 

A judgment lien attaches to the interest of the railroad company in 
land acquired by appropriation. 

Stewart v. Railway Co., 53 O. S. 151, 172 (1895). 

The possession of a right of way by a railroad company for railroad 
purposes is not adverse to the rights remaining in the owner of the fee. 

Railway v. Wachter, 70 O. S. 113 (1904). 

The owner of the fee retains, where the interest of the railroad is an 
easement only, all rights not inconsistent with those of the railroad com- 
pany to build, repair and operate its road, and to use materials con- 
demned. 

Platt v. Penna. Co., 43 O. S. 228, 244 (1885). 

Railway v. Wachter, 70 O. S. 113 (1904). 

Vought v. Railroad Co., 58 O. S. 123 (1898); aff'd, 176 U. S. 469. 

The owner of the fee may erect a building necessary to the use 
and enjoyment of his land and which does not unreasonably interfere 
with the maintenance and operation of the railway. Railway v. Baum, 
feet i.e nes 283; aft dno rep. 78 O. S. 427. 

Where additional burdens are thereafter imposed, the owner is en- 
titled to compensation therefor. 

Vought v. Railroad Co., 58 O. S. 123 (1898). 

Hatch v. Railway Co., 18 O. S. 92 (1868). 

Hawkins v. Buckeye, etc., Co., 6 N. P. n. 8. 553, 556; 16 Me Desse (C; 

P. 1905). 
Newton v. Railway Co., 115 Fed. 781 (C. C. A. 1902). 


Dower barred by appropriation. Where full compensation is made 
a widow is not entitled to dower in land appropriated pursuant to statute. 
Little Miami R. Co. v. Jones, 5 W. L. G. 5 (1860). 


Sale or abandonment of land acquired by appropriation. A railroad 
company, having acquired title to lands for railroad purposes by grant 
or proceedings in appropriation, may sell to another corporation for like 
railroad purposes all or a part of the same. Such sale is not an aban- 
donment of the premises unless such was the intention. 

Garlick v. Railway Co., 67 O. S. 223 (1902). 

Compare Platt v. Penn. Co., 43 O. S. 228 (1885). 

Penna. Co. v. Platt, 47 O. S. 366 (1890). : 

The question of abandonment is one of intention and is to be deter- 
mined from the nature of the conveyance itself and the attending facts 
and circumstances. 

Garlick v. Railway Co., 67 O. S. 223 (1902) ; affirming, 20 C. C. 501. 

Hatch v. Railway Co., 18 O. S. 92, 121 (1868). 

See Wagner v. Cleveland, ete., R. Co., 22 O. S. 563 (1872). 
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Nonuser for twenty-one years works an abandonment. 

Platt v. Penna. Co., 43 O. S. 228, 240 (1885). 

Penna. Co. v. Platt, 47 O. S. 366 (1890). 

Wagener v. Cleveland, etc., R. Co., 22 O. 8. 563 (1872). 

See § 9059. 

Non-user for three years does not prove an intention to abandon. 
Railway v. Ward, 23 C. C. n. s. 465 (1912). 

The ownership of a hundred foot right of way for fifty years, with 
only a single track in the center, does not create a presumption that the 
unused portion has been abandoned. Nor does the grant of a license to 
maintain a pipe line on the unused portion for five years establish an 
abandonment where the right is reserved to annul the license should the 
space be needed for railroad purposes. 

Hawkins v. Buckeye Pipe Line Co., 6 N. P. n. s. 553; 16 L. D. 333 (C. 

P. 1905). 
The lease of a railroad is not an abandonment. 

Cincinnati, etc., Co. v. Murray, 1 N. P. n. s. 301; 48 Bull. 877 (1903). 

Upon an abandonment the interest of the railroad company reverts 
to the landowner. 

Platt v. Penna. Co., 43 O. S. 228, 240 (1885). 

Vought v. Railroad Co., 58 O. 8. 123 (1898). 

Moving main tracks from right of way, but using it for railway 
purposes in storing cars and for access to stock pens, is not an aban- 
donment. Schenck v. Railway, 11 Ohio App. 164; 30 O. C. A. 580 
(1939). 

For circumstances held to constitute an abandonment of unneces- 
sary land, see Knepfie v. Railway, 26 C. C. n. s. 68 (1916). 


Defenses against appropriation. 
See note to § 11046. 


A municipality can not appropriate for the use of a railroad. © 
Morehouse v. Norwalk, 6 W. L. B. 267 (1881). 
See White v. Cleveland, 12 N. P. n. s. 25 (1911); aff'd, 14 C. C. n. s. 
369. 
G. C. § 3677. 


For what purposes land may be appropriated. 


Side tracks. Land may be appropriated for side tracks leading from 
the main tracks to depot buildings, 

Toledo, etc., R. Co. v. Daniels, 16 O. S. 390 (1865). 

Seer etc., R. Co. v. Spring Grove Ave. Co., 15 W. L. B. 384 

(1886). 

See Union Line v. Railway, 233 U. 8. 211 (1914.) 

An “industrial” track branching from a belt railway and leading to 
one or more manufacturing plants one mile distant, to be used for usual 
railroad purposes is a side track within the meaning of this section. 

State v. Toledo, etc., Co., 1 C. C. n. s. 513; 14 C. D. 321 (1903); 

aff'd, 69 O. S. 550. 
Realty Co. v. Railway, 18 C. C. n. s. 86 (1910); aff’d, no rep. 
86 O. S. 364. 

Expert testimony is competent in determining whether a proposed 
track is a side track, or one to be used for a private purpose. 

State v. Toledo, etc., Co., 1 C. C. n. s. 513; 14 C. D. 321 (1903); 

aff’d, 69 O. S. 550. 
Side track defined. 
State v. Toledo, ete., Co., 1 C. C. n. s. 513, 519; 14 C. D. 321. 


1205 RAILROADS. G. C. § 8759 


Depots. The legislature has constitutional power to confer upon a 
corporation authorized to construct a railroad, the right to appropriate 
grounds necessary for its use as a depot. 

Giesy v. Cincinnati, ete., R. Co., 4 O. 8. 308 (1854). 

And for a depot platform. 
Railway v. Devine, 15 N. P. n. s. 96 (1913). 


Crossings. Land occupied by a railway may be condemned, if neces- 
sary, to furnish a crossing for another road. 
Lake Shore, ete., Ry. Co. v. Cincinnati, etc., Ry. Co., 30 O. S. 604 
(1876). 
See Railway Co. v. Traction Co., 4 C. CG. n. 8. 329; 16 C. D. 1.(1908) ; 
reversed, on other grounds, 72 O. 8. 429. 
Appropriation for street over railroad tracks. 
See § 3677 and note. 


Bridges. Land may be appropriated for an approach to a railroad bridge. 
L. & N. Ry. v. Taylor, 50 Bull. 20 (Ins. Ct. 1904). 


Embankments. Land may be appropriated to form a basis for em- 
bankments. 
Ohio, ete., R. Co. v. Henkle, 1 N. P. 63; 1 L. D. 682 (1894). 


Wharves. Under this section a railroad company is not authorized 
to condemn private property solely for wharf purposes. 
Iron R. Co. v. Ironton, 19 O. S. 299 (1869). 


Temporary right of way. A railroad company has no power to ap- 
propriate a temporary right of way to be used until its main line is ready 
for use. ; 

Currier v. Marietta, etc., Co., 11 O. S. 228 (1890). 


Branch roads. 
See note to § 8757. 


Appropriation of property of other railroad companies. Property 
of one railroad company may be appropriated by another railroad com- 
pany to furnish a crossing over such road. 

Railway v. Railway, 30 O. S. 604. 

See §§ 8834-8836. 

But a company seeking to appropriate land of another company, 
longitudinally, must establish urgent necessity for the land. Where 
such necessity is shown, and the other company does not require it for 
immediate use, and can arrange its tracks so as to avoid using it for a 
long period, the right to appropriate exists. 

Railway Co. v. Railway Co., 2 N. P. n. 8. 45: 49 O. L. B. 240 (Prob. 

Ct. 1903). 
Unfinished road bed of another company. 

See $§ 11076 to 11083. ‘ 

Appropriation by telegraph company of right of way of railway 
company. 

See §§ 9175 and 9196. 


Property subject to appropriation. 
See note to § 11042. 


Appropriation of canal lands—rights of owner of fee. Where 2 
railroad company appropriates the lands of a canal company, the owner 
of the fee is entitled to recover the full value of the lands, if any, taken 
by the railroad company, and not covered by the former appropriation by 
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the canal company, and, also, a full and fair compensation for such addi- 
tional burdens and inconveniences, not common to the general public, as 
accrue to him and his entire tract on which the easement is imposed, by 
reason of the change of uses to which the lands appropriated have been 
subjected. 

Hatch v. Cincinnati, ete., R. Co., 18 O. S. 92 (1868). 

Vought v. Columbus, etc., R. R. Co., 58 O. S. 123 (1898). 


Sale of canal lands to railways. 
See Hatch v. Cincinnati, etc., Ry. Co., 18 O. S. 92 (1868). 
Goodin v. Cincinnati, etc., Canal Co., 18 O. S. 180 (1868). 
Cincinnati, etc., R. Co. v. Zinn, 18 O. S. 417 (1868). 
Vought v. Columbus, etc., R. Co., 58 O. S. 123 (1898). 


Section 8760. (Compensation for property appropriated.) 
The appropriation of private property provided for in the 
next preceding section, shall not be made until full compen- 
sation therefor, irrespective of any benefit from any im- 
provement proposed by such company or municipal corpora- 
tion, is made in money, or secured to the owner by deposit 
of money for him. (R. S. Sec. 3281; May 18, 1894, 91 v. 
294; R. S. 1880; May 1, 1852, 50 v. 274, § 10.) 


See note to § 11053. 


Failure to make compensation. Remedies of landowner. A land- 
owner may enjoin a railroad company from entering his land for the 
purpose of constructing a road, until compensation is made. 

Gorrill v. Toledo, etc., Ry., 4 C. C. 398; 2 C. D. 617 (1890). 

Where land has been occupied, tracks constructed and ears operated, 
without compensation having been made, the owner may recover posses- 
sion of such land, unless barred by laches or acquiescence. 

Bothe v. Dayton, etc., R. Co., 37 O. S. 147 (1881). 

Platt v. Penna. Co., 47 O. S. 366 (1890). 

Where a land owner is estopped from reclaiming the land he may 
recover compensation. 

Penna. Co. v. Platt, 47 O. S. 366 (1890). 

Goodin v. Canal Co., 18 O. S. 169. 


“Owner” includes remainderman. The owner of an estate in re- 
mainder, subject to a life estate, may enjoin the construction of a rail- 
road until compensation is made, although the owner of the life estate 
has granted a right of way. 

Gorrill v. Toledo, etc., Ry., 4 C. C. 398, 406; 2 C. D. 617 (1890). 


Includes owner of neighboring lots having rights under restrictive 

covenants as to use of property. 

Kuebler v. Cleveland, ete., Ry., 10 N. P.n.s. 385; 20 L. D. 525 (1910); 
(aff'd, by Cir. Ct.; reversed by Supreme Court on ground of 
laches, 84 O. S. 463). 

See note to § 111042. 


Compensation. 


Speculative and contingent remuneration can not be recovered. A 
compensatory and not a speculative remuneration is guaranteed for land 
taken and for the damages occasioned thereby to the rest of the property. 
The difference in value of the property with the appropriation and that 
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without it is the rule of compensation. The difference must be ascer- 

tained with reference to the value of the property in view of its present 

character, situation, and surroundings. It can not be enhanced by prov- 

ing facts of a contingent and prospective character, such as the probable 

rents that may be derived from the property, or its special value as a 

prospective monopoly of a railway to the adjoining lands of other persons. 
Powers v. Hazelton, etc., R. Co., 33 O. 8. 429 (1878). 


Danger from fire to buildings, fences, timber or crops upon the re- 
mainder, in so far as it depreciates the value of the property is a proper 
element of compensation, although the railroad company is liable for all 
losses by fire which originate from the operation of the road. 

Hayes v. Toledo, ete., Co,,.0-C.. 0. nm... 2815.16 Chey Sear TAmWEnre 

aff’d, 70 O. S. 425. 

But the proximity of the buildings to the railway must be such as 
t.. render the danger imminent and appreciable. 

Hatch v. Cincinnati, etc., R. Co., 18 O. S. 92 (1868). 


Must be based on present conditions. In an appropriation proceed- 
ing preparatory to a change of grade through farm lands, the assessment 
of damages to the residue of the tract must be based on present conditions; 
not on conditions existing prior to the original location of the railway 
years before. 

Railway Co. v. Cordry, 10 C. C. n. s. 87; 20 C. D. 830 (1907). 


Railroad intersecting tract of land. Where the railroad cuts asunder 
an entire tract of land, the owner is entitled to compensation for the in- 
convenience and danger of access between the two parts of the tract when 
the inconvenience and danger are peculiar to the owner in the use of his 
property, and not common to the public at large. 

See Hatch v. Cincinnati, ete., R. Co., 18 O. S. 92 (1868). 

Platt v. Pennsylvania Co., 43 O. S. 244 (1885). 

Lorain St. Ry. Co. v. Sinning, 17 ©. 'C. 649; 6 C. D. 753 (1895). 

Cleveland, ete., R. Co. v. Ball, 5 O. S. 568 (1856). 

Schaible v. L. S., etc., Ry., 10 C. C. 334 (1895). 


Damage done in making appropriation. A petition stating only 
that a railroad company, in locating and constructing its road on 
and through the plaintiffs land, appropriated about two acres of the land 
to its own use, and located its road through the land in a diagonal man- 
ner so as to greatly injure the same and committed other acts and tres- 
passes upon the land to the plaintiff’s damage, fails to state a cause of 
action, there being no allegation that unnecessary damage was done or 
failure to make compensation. 

Cleveland, ete., R. Co. v. Stackhouse, 10 O. S. 567 (1860). 


Damage of turnpike company. Where a railroad is constructed 
along land covered by the easement of a turnpike company, the latter 1s 
entitled to compensation to the extent of the damage accruing to it In the 
diminution of the productive value of its property, excepting, however, 
diminution caused by competition between the turnpike company and the 
railroad as means of transportation. 

Cincinnati, ete., R. Co. v. Zinn, 18 O. S. 417 (1868). 


Appropriation under constitution of 1802. Under the constitution 
of 1802, which was, unlike the present constitution in that respect, where 
lands were appropriated by a railroad company for its track, supposed 
benefits might be set off against the value of the land taken, and hence 
the land might be appropriated without the payment of any money what- 
ever. 

Platt v. Pennsylvania Co., 43 O. S. 228 (1885). 


Ge: § 8761 OHIO PRIVATE CORPORATIONS. 1208 


Additional burdens imposed after appropriation. Where property 
appropriated for one public use is subsequently appropriated for, or de- 
voted to, another public use, and the second use imposes additional bur- 
dens on the land, the owner is entitled to compensation therefor. 

Vought v. Railroad Co., 58 O. S. 123 (1898); aff’d, 176 U. S. 469. 

Hatch v. Railway, 18 O. S. 92 (1868). 

Hawkins v. Buckeye, etc., Co., 6 N. P. n. s. 553, 556; 16 L. D. 333 

(C. P. 1905). 
Newton v. Railway Co., 115 Fed. 781; 14 O. F. D. 156 (C. C. A. 1902). 


Section 8761. (Company may acquire lands.) Such a 
company may acquire by purchase or gift lands in the 
vicinity of the line of its road, or through which it passes, 
so far as is deemed convenient or necessary by the company 
to secure a right of way, and such as are granted to aid in 
the construction of its road, and hold or convey them, as 
the directors prescribe. Conveyance made by the company 
shall be signed by the president under the corporate seal. 
(R. S. See. 3282; May 1, 1852, 50 v. ‘274, § 15.) 


Right to acquire and hold land. 


See also note to § 8627. 

A railroad company has power to acquire real estate only when such 
power is granted to it by statute or by its charter. 

Walsh v. Barton, 24 O. S. 28, 42 (1873). 

The purpose of §§ 8761 and 8762 is to clothe the railway corporation 
with capacity to acquire by purchase or gift lands that are convenient 
or necessary to secure the right of way, or any lands granted to aid in 
the construction of the road. 

State v. Cincinnati, etc., Ry. Co., 37 O. 8. 157, 170 (1881). 

The right of a railroad corporation to hold land is not an unquali- 
fied right, but it is limited to the uses and purposes of the corporation, 
and is to be held for the purposes of the grant for the public uses. The 
title which it has in its right of way is a qualified title, subject to the 
equal right of another railroad corporation to cross the same with its 
track, provided compensation be made as required in, the case of indi- 
viduals for the property appropriated, or the interest therein which is 
so appropriated. 

Lake Pica ete., Ry. Co. v. Cincinnati, etc., Ry. Co., 30 O. S. 604 

(1876). 

Property of a railroad company is held subject to the right of the 
state to adopt police regulations for public welfare and safety. 

Lake ti etce., Ry. Co. v. Cincinnati, etc., Ry. Co., 30 O. S. 604 

(1876). 
Land of railroads is subject to street assessments. 

Railroad Co. v. Connelly, 10 O. S. 159 (1859). 

Xailroad Co. v. Commissioners, 19 O. 8. 589 (1869). 


Purposes for which land may be purchased. Land may be pur- 
chased for the right of way. 
Walsh v. Barton, 24 O. S. 28, 42 (1873). 
And to obtain timber or materials. 
Lessee of Overmeyer v. Williams, 15 Ohio 26 (1846). 
See note to § 8759; Purposes for which land may be appropriated. 
Where a railroad company purchases unnecessary land, a title thereto 
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derived from such company is valid. The property would not escheat, and 
estoppel would operate against the parties directly concerned. 
Walsh v. Barton, 24 O. S. 28, 42 (1873). 


Methods of acquiring property. 

Gift. §§ 8761, 8762. 

Appropriation. §§ 8759, 8760. 

Dedication is not a means by which property may be acquired by a 
railroad company. The recording of a town plat with a lot reserved for 
a depot is not a dedication of the lot. 

Todd v. Railroad Co., 19 O. S. 514 (1869). 

Property may be acquired by adverse possession for twenty-one years. 
But the statute of limitations does not begin to run against a remainder- 
man until the termination of the life estate. 

Webster v. Railroad Co., 78 O. S. 87 (1908). 

The possession of a right of way by a railroad company for railroad 
purposes is not adverse to the rights remaining in the owner of the fee. 

Railway v. Wachter, 70 On Sy 1137 (1904): 

Land granted by the state to a municipality, wpon a valuable consid- 
eration, to be used for street and other purposes, may be leased by the 
municipality to a railroad company for its general purposes. The lease 
is valid where the municipality reserves the right to use the leased pre- 
mises for street purposes, without compensation. 

Cleveland T. & V. R. Co. v. State, 85 OSs 25M (G12): 
Subseriptions to stock, payable in real estate. 

See Goodin v. Evans, 18 0. S. 150 (1868). 

A deed of a right of way may be held in escrow by an agent of the 
railroad company. 

Railroad Co. v. Iliff, 13 O. 8S. 235 (1862). 


License for side track. A written agreement, silent as to time, for 
the construction of a side track on the land of another, at his expense 
and for his advantage, is a revocable license, and the railroad company 
can not maintain the side track against the objection of the land owner. 

Rodefer v. Railroad, 72 O. 8. 272 (1905). 

Right of railroad company to remove side track. 
Ambler v. Erie R. Co., 9 C. C. n. s. 81; 19 GC. D. 89 (1906). 


Purchase by land contract. 


Equitable lien of vendor. An owner agreed in writing with the 
railroad company to release the right of way and the right to enter 
upon and construct the road through his lands in consideration that the 
company agreed to pay a certain sum of money at a future day, and con- 
struct certain road crossings and cattle-guards. The company took pos- 
session and constructed its road before receiving a deed for the right of 
way, and before payment of the money or constructing the crossings or 
guards. Held, the owner is entitled to make an equitable lien upon the 
property sold as well for the damages for not constructing the road in the 
proper manner, as for the unpaid purchase money. 

Davton, ete., R. Co. v. Lewton, 20 O. S. 401 (1870). 

Ames v. Wheeling, ete., Ry. Co., 17 CG. C. 684; 9 C. D. 448 (1899). 


Notice to subsequent purchasers and mortgagees. Where the owner 
sells the right of way to the company on eontract, and retains the legal 
title, the fact is sufficient to put subsequent mortgagees and purchasers 
of the road upon inquiry as to the rights of the owner. 

Dayton, ete., R. Co. v. Lewton, 20 O. S. 401 (1870). 

Seasongood v. Miami Valley Ry. Co.. 9 W. L. B. 256 (1883). 

See Day v. Railroad Co., 41 O. S. 392 (1884). 
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The construction and operation of a railroad on land is constructive 
notice to purchasers of the rights of the railroad company. 
Day v. Railroad Co., 41 O. S. 392 (1884). 


Remedies of vendor. The vendor may compel specifie performance 
of the contract or may enforce his vendor’s lien. 
Dayton, etc., R. Co. v. Lewton, 20 O. S. 401 (1870). 


Foreclosure of lien. Sale of entire road. Where public interests 
preclude the sale of the portion of the road covered by the lien, a sale 
of the entire road may be decreed. 

Dayton, etc., R. Co. v. Lewton, 20 O. S. 401 (1870). 

Ames v. Wheeling, etc., Ry. Co., 17 C. C. 684; 9 C. D. 443 (1899). 

Stewart v. Railway, 53 O. S. 151 (1895). 

Seasongood v. Miami, ete., Ry. Co., 9 W. L. B. 256 (1883). 


RIGHT OF WAY. 


A grant to a railroad company of a right of way, without limit as 
to time, is perpetual, unless terminated by release or abandonment. 

Junction R. Co. v. Ruggles, 7 O. S. 1 (1857). 

Garlick v. Railway Co., 67 O. S. 223, 234 (1902). 

See Bosworth v. Pittsburg, etc., Ry. Co., 1 ©. C. 69, 70; 1 C. D. 42 

(1885). 

Where the grant is of an easement only, the grantor retains all rights 
not inconsistent with those of the railroad to build, repair and operate 
its road. 

Railway Co. v. Wachter, 70 O. S. 113 (1904). 

Platt v. Penna. Co., 43 O. S. 228, 244 (1885). 

The grantor may construct a building on his remaining land, near 
to the railroad, where it will not unreasonably interfere with the opera- 
tion of the road, although it may cause some inconvenience to the rail- 
road company. 

Railway v. Baum, 15 C. C. n. s. 383 (1906); aff’d, no rep, 78/0} 

S. 427. 

Where a track is constructed and maintained near the center of a 
right of way of definite width, such possession includes land on each side 
of the track reasonably necessary for its use and maintenance, and is 
constructive notice to subsequent purchasers. 

Day v. Railroad Co., 41 O, S. 392 (1884). 

See Happ v. Railroad Co., 1 N. P. n. s. 337; 14 L. D. 173 (C. P. 1903). 

Where the terms of a right of way grant are general and indefinite, 
its location and use by the grantee, acquiesced in by the grantor, will have 
the same legal effect as if it had been fully described by the terms of the 
grant. 

Warner v. Railroad Co., 39 O. S. 70 (1883). 

A lease to drill for oil and gas does not prevent the owner of the 
fee from conveying a valid right of way. 

Ohio Oil Co. v. Railroad Co., 4 C. C. 210; 2 ©. D. 505 (1889). 

Where the description of the right of way is indefinite, the grantor 
by accepting the agreed compensation after construction of the railroad 
thereon, with full knowledge of the facts, is estopped to deny that the act- 
ual location is the agreed location. 

Railway Co. v. Williams, 53 O. S. 268 (1895). 

Cleveland, etc., Ry. Co. v. Reid, 4 N. P. 127 (1896). 

Where the owner of land granted to a company the right to select 
a strip thereof for its right of way, and from the terms of the grant and 
the circumstances it is clear that both parties understood that the right 
granted was to be exercised at the time of the final location and con- 
struction of the railroad, and not afterward, a court of equity will, by 
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injunction, restrain such railroad company from taking possession of any 
additional part of said land after its railroad has been located. 

Warner v. Railroad Co., 39 O. 8S. 70 (1883). 

Where property owners agreed with a railroad company to convey 
land for its track, and to submit to arbitration the question of compen- 
sation to be paid them by the company for the land and damages, such 
arbitration does not involve the question of possession and title to real 
estate within the meaning of G. C. § 12148. 

C. P. & V. R. R. Co. v. Duckwall (Sup. Ct.), 46 W. L. B. 92 (1901). 
Construction of deed for right of way. 

Belmer v. Railroad Co., 10 W. L. B. 232 (Super. Ct. Cin. 1883). 


Grant with restrictive agreement as to use of the property. A 
railroad company, having built a spur track on land of another under 
an agreement limiting its use to certain specified business, may be 
enjoined from carrying other and increased traffic without compensa- 
tion to the owner. 

Collins v. Craig Shipbuilding Co., 7 C. C. n. s. 350; 17 C. D. 802 

(1905). 

A restrictive agreement in a deed, binding the railroad company, 
grantee, not to construct additional tracks within a certain distance 
from a dwelling, may be enforced by injunction. Miller v. Railway, 
88 O. S. 499 (1913). 

A condition subsequent in a deed, requiring the road to be completed 
within two years, does not operate of itself, and the right of forfeiture 
may be lost by waiver or estoppel. 

Field v. Railway Co., 3 C. C. n. 8. 130; 18 C. D. 1 (1897); aff’d, 62 

O. 8. 633. 


Sale and conveyance of land by railway. A railroad company hav- 
ing acquired title to land for railroad purposes, by grant or appropriation, 
may sell all or a part of the same to another corporation for like railroad 
purposes. 

Garlick v. Railway Co., 67 O. S. 223 (1902). 

See note to § 8759. 

‘A deed executed in the name of the corporation, by the president, 
under the corporate seal, is presumed to have been authorized by the 
directors and is prima facie valid. 

Railroad Co. v. Harter, 26 O. S. 426 (1875). 

But such deed is not admissible in evidence without proof of its exe- 
cution. 

Walsh v. Barton, 24 O. S. 28 (1873). 

See note to § 8627. 

‘A license to take gravel from the right of way need not be executed 
by the president. 

Grene v. Trustees, 8 N. P. 491; 11 L. D. 771; aff'd, 64 O. S. 609. 


Adverse possession against railroads of part of right of way. To 
acquire title to a right of way by adverse possession, an abutting owner 
must occupy and use the land in a manner inconsistent with the para- 
mount rights of the railroad. Possession and use of part of the easement 
not in use and not needed for immediate railroad purposes, and consistent 
with its rights to reclaim it when needed, is presumed to be permissive 
only. 
y gmith v. Railway Co., 5 C. C. n. s. 194; 16 C. D. 44 (1904) ; aff'd, 73 


Day v. Railroad Co., 41 O. S. 392 (1884). 
Possession of a strip for more than twenty-one years does not become 


adverse to the railroad company by the raising of vegetables, or Tepalr 
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of the fence, where the original use of the land and construction of the 
fence were permissive on the part of the railroad company. 

Happ v. Railroad Co., 1 N. P. n. s. 337; 14 L. D. 173 (C. P. 1903). 

But see Knepfle v. Railway, 26 ©. C. n. s. 68 (1916). 

Where a railroad company maintains a way or street over its tracks 
and unenclosed land for forty years, for the use of its patrons, and inci- 
dentally it is used also by the public, the presumption is that the user 
was permissive. Such use does not establish the dedication of the way as 
a street, in the absence of an acceptance by proper public officials. 

Railroad v. Roseville, 76 O. S. 108 (1907). 

Whether exclusive occupancy is required by the necessities of the 
railroad, and what use by an abutting owner is an interference therewith 
are questions of fact. 

Smith v. Railway Co., 5 C. C. n. s. 194; 16 C. D. 44 (1904); aff’d, 73 

0. 8. 391. 

The act of an abutter in accepting and recording a deed and taking 
possession of disputed land is adverse. 

Smith v. Railway Co., 5 C. C. n. s. 194; 16 C. D. 44 (1904) ; aff’d, 73 

O. S. 391. 


Abandonment of right of way. 


See note to § 8759. 

A provision in a deed that the premises shall be used for rail- 
road purposes only, to revert to the grantor, his heirs or assigns, if 
they cease to be so used, is a condition subsequent. Title vests upon 
delivery of the deed, and a breach of the condition does not ipso 
facto produce a reverter. The right of forfeiture is not alienable. 
Reiter v. Penna. Co., 21 N. P. n. s. 58 (1917). 


Removal of fixtures, tracks, etc., on abandonment. Stone piers built 
as a part of a railroad, on land acquired for its right of way, may be 
removed by the railroad company on abandonment. 

Wagner v. Railroad Company, 22 O. 8."563 (1872). 

Side tracks built on the leasehold estate of a coal mining company, 
at its request, may be removed by the railroad company, against the ob- 
jection of the lessor on abandonment of the premises by the lessee, where 
the lease provided that mining appliances might be removed. 

Ambler v. Erie R. Co., 9 C. GC. n. s. 81; 19 C. D. 89 (1906). 


Taxation of right of way. Sce also §§ 8820, 8821. 

A strip of land owned in fee, and used as a right of way, by a 
railroad, located parallel to a municipal street, it is ‘‘land’? subject 
to assessment under G. C. §3812. Opins. Atty. Gen. 1919, p. 501. 


Section 8762. (When conveyance to company void.) Con- 
veyances to such companies, acquired by gift, shall be null 
and void, unless the company to which they are made, com- 
pletes its road on the right of way so conveyed, within five 
years from the time of a conveyance for that purpose. (R. 
S. Sec. 3282; May 1, 1852, 50. v. 274, § 15.) 


Where land is given to a railroad company on condition that it should 
be oceupied for depot grounds a substantial compliance with the terms of 
the deed will prevent a recovery of the land for failure to perform the 
conditional agreement. 

Pittsburg, etc., Ry. Co. v. Rose, 24 O. S. 219 (1873). 

Where a railroad company has received from private parties donations 
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of land in consideration that it should lecate its road at a particular 
place, the company will not be permitted to effectuate a change in fact 
(though not in name) of the line of its road away from such place, by 
organizing a new corporation and constructing a new road parallel with 
the old one, under a different charter, and permitting its old line to go 
to decay, without compensating the parties with whom it has contracted 
as aforesaid. 
Chapman vy. Mad River R. Co., 6 O. S. 119 (1856). 


Section 8763. (Elevated track; use of public way.) If 
in the location of any part of a railroad owned or operated 
by a domestic or foreign corporation, it be necessary to 
occupy with a surface or elevated track, with the necessary 
supports therefor, any public road, street, alley, way or 
ground, of any kind, or part thereof, the municipal or other 
corporation or public officers or authorities, owning or hav- 
ing charge thereof, and the company, may agree upon the 
manner, terms and conditions upon which it can be used or 
occupied. In the event of the occupancy of such ground 
with an elevated track, the agreement shall specify the num- 
ber, character and location of all supports for the track, any 
part of which will be upon such public ground, and the ver- 
tical and longitudinal clearances between such supports. 
(R. S. See. 3288; May 9, 1908, 99 v. 589; April 15, 1857, 54 
Veol3s, 412.) 


Opening or extension of street over railroad tracks. Appropriation. 

§ 3677 and note. 

Maintenance of tracks at highway crossings. See § 6956. 

This section applies to crossings. Ritter v. Railway, 17 C. OC. n. s. 
4 (1908); reversing, 6 N. P. n. 8. 161; 18 L. D. 846; aff’d, no rep. 
83 O. S. 515. 

In re Avon Beach, etc., Ry., 3 N. P. n. s. 561, 564, 565; 16 L. D. 87, 

90 (C. P. 1905). : 

Railroad vy. Cincinnati, 8 W. L. B. 334 (Dist. Ct. 1882). 

An agreement with an existing railroad for repair or alteration of a 
crossing or bridge is not within this section. 

Railroad Co. v. Defiance, 52 O. S. 262, 313 (1895). 

The grant of the right to use a street for railroad purposes does not 
authorize its use for other purposes. 

Rogers v. Railway, 12 L. D. 136 (Super. Ct. Cin. 1901). 


Exclusive occupancy of street by railroad not authorized. A mu- 
nicipal corporation can not by agreement permit a railroad company to 
occupy a street so as to exclude the public from any portion thereof, un- 
less the municipality is authorized by statute, in express terms or by 
clear implication, to make such contract. General legislation authorizing 
the occupation of streets for railroad purposes does not authorize exclu- 
sive and permanent use. 

Railway Co. v. Elyria, 69 O. 8. 415 (1903); affirming, 3 C. Cre 8s 

250. 

Ravenna v. Penna. Co., 45 O. S. 118. 

Cincinnati v. Railway, 24 C. OC. n. s. 305 (1915). 

Ry. v. Hartford, 15 Ohio App. 305 (1921). 

Scet@. *G Pony. v- Liverpool, 51 O. L. B. 599 (Probate Ct. 1906). 

Railroad Co. v. Cincinnati, 76 0. S. 481 (1907). 
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Change in judicial interpretation of section as to extent of use au- 
thorized, see 

Railroad Co. v. Cleveland, 15 C. C. n. s. 193, 208 (1910); affirming 

8 N. P. n: s. 457519 Tie D> 3723 aft'd no rep., 87. OF Sa469: 

This section contemplates a joint or common use of a street by the 
railroad company and public. 

Railway Co. v. Elyria, 69 O. S. 415, 429 (1903); s.¢, 3 C. C. ns, 

260; 14. Co Gis 3) 7C.. D312. (1897). 

And the right of the municipality to regulate the use of the street con- 
tinues. 

Railway Co. v. Cincinnati, 16 W. L. B. 367. 

Railroad Co. v. Defiance, 52 O. S. 262, 308 (1895); s. c., 167 U. S. 

88 (1897). 
Ganz v. Ohio, ete., Co., 140 Fed. 692, 695 (C. C. A. 1905). 
An abandonment or surrender of the street is not authorized. 
Railroad Co. v. Defiance, 52 O. S. 262, 308 (1895); affirmed, 167 U. 
S.:88 (1897). 
Railway Co. v. Elyria, 69 O. S. 415 (1903). 
A person injured upon a track in a street is not a trespasser. 

Smith v. Railway Co., 90 Fed. 783 (C. C. 1898). 

Railroad Co. v. Anderson, 85 Fed. 413 (C. C. A. 1898). 

What amounts to exclusive occupation. Two railway tracks in a 
street from thirty-six to forty feet wide do not amount to an exclusive 
occupancy. 

Cincinnati, ete., Co. v. Railway Co., 14 C. C. n. s. 195; 23 C. D. 192 

(1911); aff’d, no rep., 86 O. S. 343. 

Before the amendmené of this section and the enactment of §§ 8767 
to 8771 (99 v. 589) it was held that this section did not authorize a mu- 
nicipality to permit permanent abutments, supporting an overhead cross- 
ing, in a street, where the public was excluded from any portion thereof. 

Railway Co. v. Elyria, 69 O. S. 414 (1903); affirming 3 C. C. n. s. 

250; 8, c, 14 C,.C.. 48: 13.0. D..482; 7° CO, Du 8ig: 12-1. o0e 
(1897). 

Railway Co. v. Steubenville (unreported), 83 O. S. 443 (1910). 

Telephone Co. v. Cincinnati, 73 O. 8S. 81 (1905). 

Crossing a street with five tracks connecting with a railway yard 
and really becoming a part of the yard is an unreasonable occupa- 
tion. Cincinnati v. Railway, 24 C. C. n. s. 305 (1915). 


Control over streets not surrendered by municipality. This section 
does not authorize a municipality to surrender or abridge its control over 
a street. A city, having given a railroad company permission to cross a 
street below grade and to build a bridge over the railroad, is not pre- 
vented by such agreement from thereafter lowering the street so as to 
cross the railroad at grade. 

Railroad Co. v. Defiance, 52 O. S. 262, 308 (1895). 

Affirmed, Wabash R. Co. v. Defiance, 167 U. S. 88 (1897). 

Ganz v. Ohio, etc., Co., 140 Fed. 692, 695 (C. C. A. 1905). 

After constructing its track in a street at an agreed grade, the rail- 
road company can not subsequently raise the grade of the street. 

Railroad Co. v. Hambleton, 40 O. S. 496 (1884) 


“Public road, street, alley, way or ground.” A highway, outside of a 
municipal corporation, is a public road, and can not be occupied without 
agreement or appropriation under §§ 8763 or 8764. 

Commissioners v. Penna. Co., 6 N. P. n. s. 141; 18 L. D. 348 (C. P. 

1907); (aff'd, by Cir. Ct., without rep.). 
Youngstown v. Railroad Co., 3 C. C. 214; 2 ©. D. 121 (1888). 
The word “way” or “public ground” does not include the public 
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navigable canals of the state in express terms, nor by necessary implica- 
tion. A way, in the connection in which it stands in this section, must 
be regarded as something of the same nature and kind as a road or street. 

State v. Cincinnati, etc., Ry. Co., 37 O. 8. 157 (1881). 

Land acquired by a municipality for park purposes, but occupied by 
a railroad under an agreement for many years, and declared by municipal 
authorities to be unnecessary for park or municipal purposes, and never 
used therefor, is not park property and may be appropriated for a per- 
manent right of way. 

Railway Co. v. Cincinnati, 6 N. P. n. s, 325 (Ct. of Ins. 1908). 

Likewise land dedicated for street purposes, but unsuited therefor, 
and having remained unimproved for many years, 7b. 

A city street can not be crossed or occupied by a railroad under 
§ 8773; but authority must be obtained under § 8763 or § 8764. 

Youngstown v.. Railroad Co., 3 C. C. 214; 2 C. D. 121 (1888). 

Cincinnati, etce., R. Co. v. Cincinnati, 8 W. L. B. 334 (Dist. Ct. 1882). 

Where land has been granted by the state to a municipality, for a 
valuable consideration, to be used for street and other purposes, the mu- 
nicipality, reserving the right to use the property for street purposes 
without compensation, may make a valid lease of such land to a railroad 
company for its general purposes. 

Cleveland T. & V. R. R. Co. v. State, 85 O. S. 251 (1912). 

Prior to the amendment of this section and § 8767 (99 v. 589) a 
public common or landing could not be occupied with an elevated struc- 
ture, by an agreement under this section. 

Railroad Co. v. Cincinnati, 76 O. S. 481 (1907). 

See Cincinnati v. Railway, 9 N. P. n. s. 433; 20 L. D. 440 (1910) ; 

aff'd, 82 O. S. 466. 
Railway v. Cincinnati, 10 N. P. n. s. 649; 56 Bull. 317; aff’d, 88 O. 
S. 283; 12 N. P. n. s. 65; 22 L. D. 363. 
Power of municipality to lease dock to railroad company. 
See G. C. § 3699-1. 
White v. Cleveland, 14 C. C. n. s. 369; aff’d, no rep., 87 O. S. 482. 


Agreement for occupancy of street. 


By whom made. “Public officers or authorities.” County commis- 
sioners are “public authorities” having charge of roads outside of mu- 
nicipalities. 

Trust Co. v. Railway, 7 N. P. n. s. 497, 511 (Ct. of Ins. 1908). 

Megrue v. Commissioners, 15 G. Ch 242-°8 GC. D. 262° (1897): 

County commissioners are not precluded by G. C. § 8896 from 
making an agreement permitting a railroad to cross highways above 
or below grade. Ritter v. Railway, 17 C. C. n. s. 4 (1908); aff’d, no 
rep. 83 O. S. 515. 

To be valid under G. C. § 2445 the contract should be entered on the 
minutes of the commissioners. But where such a contract has been fully 
performed, on the part of the county the other party can not evade per- 
formance on the ground that such entry was not made. 

Commissioners v. Baltimore, ete., R. Co., 37 O. S. 205 (1881). 

The council of a municipality has authority to agree as to the use of 
its streets. 

Rockport vy. Railway, 85 O. S. 73 (1911). 


Validity, A misnomer of the street in the ordinance will not inval- 
idate the contract where it is clear what street is intended. 
Gunning v. Railway, 2 N. P. n. s. 411; 14 L. D. 660 (1904). 


Provisions, terms and conditions. A restriction prohibiting the use 
of tracks during certain hours is valid and reasonable. 
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Pittsburg, etc., Ry. Co. v. Hood, 94 Fed. 618 (C. C. A. 1899): 
Louisville Trust Co. v. Cincinnati, 76 Fed. 296; 10 O. F. D. 112 
(C. C.. A. 1896). 

A municipality has no power to prescribe the rates to be charged 
by a belt line for hauls over its entire line, less than 30 miles long, as a 
condition to granting a right of way over its streets for a part of its line. 
Such a provision in an ordinance is ultra vires and void. In an action 
by an individual claiming the benefit of such provision, the railroad com- 
pany is not estopped from setting up its ultra vires character as a de- 
fense. 

Brick Co. v. Trust Co., 187 Fed. 63 (C. C. A. 1911). 

Where permission to cross streets is granted on condition that the 
municipality may thereafter extend any streets across the tracks, free of 
damage and expense and without appropriation proceedings, the railroad 
company is estopped from denying the right of the municipality to extend 
streets. 

Chicago, ete., R. Co. v. Hamilton, 3 C. C. 455; 2 C. D. 259 (1888). 

In granting permission the public authorities may require a bond se- 
curing the repair and restoration of the street or highway. 

Megrue v. Commissioners, 15 C. C. 242; 8 C. D. 262 (1897). 

Permission to lay one track in a street does not authorize an addi- 
tional track or switch. 

Railroad Co. v. Hambleton, 40 O. S. 496 (1884). 

Varwig v. Railroad Co., 54 O. 8. 455 (1896). 

Chambers v. Railway, 5 C. C. n. s. 298; 17 C. D. 193; aff'd, 73 O. S. 

348. 

Cleveland; ete., Co. v. Reeder, 6 C. C. 354; 3 C. D. 489 (1892). 

Where the grade is specified in the agreement the railroad company 
can not subsequently change the grade. 

Railroad Co. v. Hambleton, 40 O. S. 496 (1884). 


Construction. Where a branch track was laid on an unfinished street, 
under an ambiguous ordinance, capable of two constructions, one that the 
track was laid to assist in making the street, and the other that the track 
was for general railroad use, the ordinance is not necessarily to be con- 
strued strictly as against the grant of a franchise. Where later ordi- 
nances recognized the track as for general use, the rule of construction 
by conduct may be applied. 

Railway Co. v. Cincinnati, 16 W. L. B. 367 (Super. Ct. Cin. 1886; 

afl’d by Supreme Court without opinion). 


Breach of agreement. Liability. A railroad company is liable for 
failure to perform an agreement to grade and gravel streets, within a 
reasonable time, without special notice or demand. 

Railway Co. v. Carthage, 36 O. S. 631 (1881). 


Revocation or rescission. The agreement authorized by this section, 
when fairly made, is valid and binding. 

Megrue v. Commissioners, 15 C. C. 242; 8 C. D. 262 (1897). 

The grant, by a municipality, of permission to use a street does not 
create a mere revocable license. The railroad has the same rights as if 
the use had been acquired by appropriation. 

Pittsburg, etc., R. Co. v. Cincinnati, 16 W. L. B. 367 (Super. Ct. 

Cin. 1886; aff’d, Supreme Ct. no opinion). 

An agreement which required the railroad company to grade and 
gravel the streets is not abrogated by an inoperative ordinance rescinding 
the original permission. 

Railway Co. v. Carthage, 36 O. 8S. 631 (1881). 
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Occupation of streets without agreement or appropriation. A rail- 
road company has no power to occupy a street until it has obtained con- 
sent or appropriated the right to do so. 

In re Avon Beach, ete., Ry., 3 N. P. n. s. 561, 564; 16 L. D. 87 (C. 

P. 1905). 

Cincinnati, etc., Ry. v. Cincinnati, 8 W. L. B. 334 (Dist. Ct.). 

Youngstown v. Railroad Co., 3 C. C. 214; 2 C. D. 121 (1888). 

Commissioners v. Penna. Co., 6 N. P. n. s. 141; 18 L. D. 348 (C. P. 

1907); (aff’d, by Cir. Ct., without rep.). 

The unauthorized occupation of a street with a permanent incum- 
brance is a public nuisance. 

Pittsburg, etc., Ry. Co. v. Hood, 94 Fed. 618 (C. C. A. 1899). 

Railroad Co. v. Railway Co., 3 N. P. n. s. 109; 16 L. D. 777 (Cin. 

Super. Ct. 1904). 

Zanesville v. Fannan, 53 O. S. 605, 614 (1895). 

Railway Co. v. Elyria, 69 O. 8. 415, 433 (1903). 

Such unauthorized occupation renders a railroad company a tres- 
passer and liable for damages proximately resulting to persons or prop- 
erty. 

So anare, etc., Ry. Co. v. Hood, 94 Fed. 618 (C. C. A. 1899). 


Adverse possession of street by railroad. The title of a municipality 
to its streets being in trust for the public, the statute of limitations does 
not run against a municipality, at least where the adverse possession is 
by structures which are unauthorized by statute. 

Railroad Co. v. Cleveland, 15 C. C. n. s. 193, 205; 23 C. D. 482 (1910) ; 

affirming, 8 N. P. n. s. 457; 19 L.- D..372: aff'd, no-rep.,.87 0. 
S. 469. 

Compare, Railroad Co. v. Hambleton, 40 0. S. 496 (1884). 

Trust Co. v. Railway, 7 N. P. n. s. 497, 513 (1908). 

Adverse possession against turnpike company, see Railway Co. v. 
Commissioners, 92 O. S. 513 (1915); reversing, 21 C. C. n. s. 46; LAIN. 
eaten, Semele 


Remedies for unlawful occupation. A railroad company may be 
enjoined from crossing or occupying a street until it has obtained author- 
ity under this section or § 8764. Such occupation may be enjoined by the 
municipality or county commissioners ; 

Commissioners v. Penna. Co., 6 N. P. n. s. 141; 18 L. D. 348; aff'd, 

by Cir. Ct., without rep.). 
or by an abutting owner. 

Railroad Co. v. Railway Co., 3 N. P. n. s. 109; 16 L. D. 777 (1904). 

Where a railroad company has occupied a street, under an invalid 
agreement, with a structure which excludes the public from a portion 
thereof, it may be compelled by mandatory injunction to remove the struc- 
ture without compensation for the expense. 

Railway Co. v. Elyria, 69 O. S. 414 (1903). 

An action in ejectment under § 11903 may be maintained by a mu- 
nicipality to recover possession of land of which the municipality has the 
paramount title and a railway an easement for certain purposes. 

Railroad v. Cleveland, 15 C. C. n. s. 193 (1910); affirming, 8 Ni. Py 

n. s. 457: 19 L. D. 372: aff'd, no rep., 87 O. S. 469. 

Cleveland v. Railway, 93 Fed. 113 (1899). 

See Cleveland v. Railway, 147 Fed. 171. ; : 

The municipality or public authorities may maintain an action for 
damages. 

Lawrence R. Co. v. Commissioners, 35 O. 8. 1 (1878). 

Where, after a spur track was constructed across a turnpike and 
maintained for five years, with full knowledge of the turnpike company, 
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the turnpike company tore up the track, an injunction against relaying 
the track was refused, the turnpike company, having acquiesced in laying 
the track and having a remedy at law. 

Batavia, etc., Co. v. Railroad Co., 12 C. D. 7238; aff’d, 62 O. 8. 635. 


Spur or switch track distinguished from general tracks. A spur 
or switch track placed in a street for convenience of shippers differs from 
a track for general traffic. Such a spur track could not, in many in- 
stances, accomplish its purposes elsewhere than in a street. 

Railway Co. v. Cincinnati, 16 W. L. B. 367 (Super. Ct. Cin. 1886; 

aff’d by Supreme Ct.). 

Gunning v. Railway Co., 2 N. P. n. s. 411, 414; 14 L. D. 660 (Co 

1904). 
Cincinnati v. Railway, 30 W. L. B. 137 (1893). 


Cleveland Lake Front cases. 
Railroad Co. v. Cleveland, 15 C. C. n. s. 193; 23 C. D. 482 (1910) ; 
affirming 8 N. P. n. s. 457; 19 L. D. 372; aff’d, no rep., 87 O. 
S. 469. 
Holmes v. Railroad, 93 Fed. 100 (1861). 
Cleveland vy. Railroad, 93 Fed. 113 (1899). 


Section 8764. (Appropriation of property for elevated 
track.) If the parties are unable to agree thereon, and it 
be necessary in the judgment of the directors of such com- 
pany, to use or occupy such road, street, alley, way or 
ground, or a part thereof, for surface tracks, or for crossing 
with an elevated structure when no piers, supports or ob- 
structions are to be placed therein, the company may appro- 
priate so much thereof as is necessary for the purposes of 
its road, in the manner and upon the terms provided for the 
appropriation of the property of individuals. (R. S. See. 
3283: May 9, 1908, 99 v. 589; April 15, 1857, 54 v. 138, § 12.) 


Appropriation of private property by railroads, §§ 8759, 8760. 

Appropriation proceedings, § 11038 et seq. 

No greater use can be obtained by appropriation than by agreement 
under § 8763. 

Railroad Co. v. Defiance, 52 O. S. 262, 308 (1895); affirmed, 167 U. 

S. 88 (1897). 
This section does not authorize appropriation for a railroad yard. 

Rockport v. Railway Co., 85 O. S. 73 (1911). 

Nor does it give a railroad company the right to appropriate streets 
for an unlimited number of tracks. The court is required to determine 
the reasonableness of the appropriation. 

Rockport v. Railway Co., 85 O. 8. 73 (1911). 


Order under § 8898 et seq. as a condition precedent. An order of 
the court of common pleas under §§ 8898 and 8899 must be obtained 
before a proceeding will lie to appropriate the use of a street at grade. 
A petition for appropriation which does not allege such an order is sub- 
ject to a motion to make definite and certain. 
Railway v. East Liverpool, 10 N. P. n. s. 157; 55 Bull. 173 (Probate 
Ct. 1909); (aff’d, Cir. Ct., no report). 

See Toledo v. Railway Co., 9 C. C. n. 8. 399; 19 C. D. 658; 78 (Qe Se 
429. : 

In re ane Beach, etc., Ry., 3 N. P. n. 8. 561; 16 L. D. 87 (C. P. 
1905). 
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Public “road, street, etc.” 
See note to § 8763. 


Necessity for use. The necessity must be expressly determined by 
the directors. A failure to do so is a jurisdictional defect which can not 
be cured. 

C. & P. Ry. v. E. Liverpool, 51 O. L. B. 599 (Prob. Ct. 1906). 

The directors have primary discretion to determine the necessity for 
the appropriation but under § 11046 the court has the final authority to 
determine such necessity. 

Cincinnati v. Railroad Co., 88 O. S. 283 (1913); affirming, 12 N. P. 

n. s. 65; 22 L. D. 363; 10 N. P. n. 8. 749; 56 Bull. 317; reversing 
15 C. C. n. 8. 62; 23 C. D. 464. 

Railroad v. Railroad, 72 O. S. 368 (1905). 

Necessity to.use a street for railroad yard purposes is not a necessity 
within the meaning of this section. 

Rockport v. Railway, 85 O. S. 73 (1911). 


Inability to agree must be shown, and a finding of inability to agree 
made by the court. 
Rockport v. Railway, 85 O. 8. 73 (1911). 


Section 8765. (Limitation as to action for damages.) 
Every company which lays a track upon or over any such 
street, alley, road or ground, or part thereof, shall be re- 
sponsible for injuries done thereby to private or publie prop- 
erty lying upon or near to such ground, which may be re- 
covered by civil action brought by the owner before the 
proper court, at any time within two years from the com- 
pletion of the track. (R. S. See. 3283; May 9, 1908, 99 v. 
589; April 15, 1857, 54 v. 1388, § 12.) 


Easements or rights of abutting owners. An abutting owner has 
rights or easements of access, light and air. 
Railway v. Lake Erie Provision Co., 9 INPAR. ees. 572. (1909). 
These are property rights. (Railway v. Cumminsville, 14 O. 8S. 523, 
524) which are not abrogated or affected in any way by an agreement 
between public authorities and a railroad company. 
Railroad Co. v. O’Harra, 48 O. S. 343 (1891). 
Lumber Co. v. Railway, 11 N. P. n. s. 289 (1911). 
Railroad Co. v. Cincinnati, 76 O. S. 481 (1907). 
Where land abuts upon a cul de sac the easement of ingress and egress 
extends to all that part of the street lying between such lands and the 
first connecting thoroughfare. 
Cleveland Furnace Co. v. Ry. Co. 9 N. P. n. s. 426; 20 L. D. 188 
(1909). 

Lumber Co. v. Railway, 11 N. P. n. s. 289; aff’d, no rep., 86 O. &., 
354 (1911). 

See Railroad Co. v. Railway Co. 3 N. P. n. s. 109; 16 L. D. 717 
(1904). 

Furniture Co. v. Railroad, 7 N. P. 640; aff’d, no report, 65 O. S. 
571. 

See also below, What property is “near to” the street. 


What constitutes an interference with access. The right of an abut- 
ting owner extends to the entire width of the street or highway. A change 
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or obstruction which requires him to travel beyond his lot lines in order 
to reach the traveled way is an interference with his easement of access. 
English v. Trustees, 8 W. L. B. 15 (Dist. Ct. 1882). 
Madden v. Penna. Ry., 21 C. C. 73; 11 C. D. 571; aff'd, 66 O. S. 649. 
Schimmelmann v. Railway Co., 83 O. S. 356 (1911). 
Compare, Smedes v. Cincinnati, ete., Co. 4 O. L. R. 44; 16 L. D. 
743 (Super. Ct. Cin. 1906). 


Remedies of abutting owners. 


Injunction. An abutting owner may enjoin the construction of tracks 
in a street, which will substantially interfere with his rights and ease- 
ments, until he has been compensated. It is immaterial whether the fee 
of the street is in the municipality or in the abutting owners, so long as 
it is held upon the same defined uses. 

Hall v. Railway, 85 O. S. 148 (1911). 

Railway Co. v. Lawrence, 38 O. S. 41 (1882). 

Cleveland Furnace Co. v. Ry. Co., 9 N. P. n. s. 426; 20 L. D. 188; 

aff’d, no rep., 86 O. S. 354. 
Toledo Bending Co. v. Manufacturers Ry. Co., 2 N. P. 317; 3 L. D. 
430. 

Taphorn v. Marietta, etc., R. Co., 4 W. L. B. 988; 11 W. L. B. 92. 

Dyer v. Cincinnati, ete., Ry. Co., 7 C. C. 255; 4 C. D. 584 (1893). 

Sargent v. Ohio, ete., R. Co., 1 Handy 52 (1854). 

Varwig v. Railroad Co., 54 O. S. 455 (1896). 

A mandatory injunction to restore the street to its former condition 
will be granted, where the railroad company proceeds to tear up the street 
without having first obtained the consent of abutting owners. 

Toledo Bending Co. v. Manufacturers Ry. Co., 2 N. P. 317; 3 L. D. 

430 (C. P. 1895). 

See Railway Co. v. Cincinnati, 8 W. L. B. 334 (1882). 

Varwig v. Railway Co., 54 O. S. 455 (1896). 

Tracks in the street within twenty-six feet of the entrance to a 
factory, where wagons are loaded and unloaded, constitute a material in- 
terference which may be enjoined. 

Cleveland, ete., Co. v. Erie Ry., 4 C. C. n. s. 365; 14 C. D. 107 (1902). 

See note to § 9105. , 

Where the mode of construction causes the drains and gutters to fill 
up and turn the surface water into the middle of the street, where gullies 
have formed interfering with access, injunction will lie. 

Hall v. Railway Co., 11 C. C. n. s. 97; 20 C. D. 718 (1908) ; reversed 

in part, 85 O. S. 148. 

A spur track across the sidewalk on the opposite side of the street 
from plaintiff’s property, and the building of an overhead track above 
it, is not a material interference. 

Smedes v. Cincinnati, etc., Co., 4 O. L. R. 44; 16 L. D. 743 (Super. 

Ct. Cin. 1906). 

Where the property is not opposite the track, and the outlet to other 
streets are unobstructed, a track laid even with the surface of the street 
is not a material interference. 

Herzog v. Railway Co., 6 C. C. n. s. 527; 15 C. D. 702; aff'd, 74 O. S. 

440. 
Railroad Co. v. Railway Co., 3 N. P. n. s. 109; 16 L. D. 777 (1904). 
Furniture Co. v. Railroad, 7 N. P. 640; 10 L. D. 218; aff’d, 65 O. S. 
571. 

But the property need not abut upon the immediate portion of the 
street occupied by the railroad. The obstruction of a street near enough 
to the property to materially affect its value may be enjoined. 

Hall v. P. C. C. & St. L. Ry., 85 O. S. 148; modifying 11 C. C. n. 8. 

97. 
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Madden v. Penna. Ry. Co., 21 C. C..73; 11 C. D. 571 (1900); aff'd, 
66 O. S. 649. 

Cleveland Furnace Co. v. Ry. Co., 9 N. P. n. s. 426; 20 L. D. 188 (C. 
P. 1909); aff’d, no rep., 86 O. S. 354. 

Raising the grade of the highway four or six feet in front of the 
entrance to improved property constitutes a material interference 
which may be enjoined, in the absence of laches. Ritter v. Railway, 
17 GC. GC. n. s. 4 (1908); reversing, 6 N. P. n. s. 161, 18 L. D. 846; 
aff’d, no rep. 83 O. 8. 515; McNulta v. Ralston, 5 C. C. 330. 

A track across a street, with gates, so near the property of an 
abutting owner as to materially affect it or depreciate its value, may 
be enjoined. Sommer v. Penna. Co., 4 Ohio App. 340; 23 ©. C. n. s. 33 
(1915). 


An injunction will not be granted where the damages complained 
of by the property owner are remote and are of the same kind though 
different in degree than are suffered by the general public. 

Herzog y. Railway Co., 6 C. C. n. s. 527; 15 C. D. 702 (1904) ; affirm- 

ing, Nek Me B11; 14 L. D. 529; affirmed, 74 O. 8S. 440. 
Furniture Co. v. Railroad, 7 N. P. 639, 640; 10 L. D. 218; aff'd, 
without report, 65 O. 8. 571. 

See Hall v. Railway Co., 85 O. S. 148 (1911). 

Nor where the abutting owner is guilty of laches. 

Gunning v. Railway Co., 2 N. P. n. s. 411; 14 L. D. 660 (1904). 

Railway v. Duncan, 84 O. 8. 463 (reversing 10 N. P. n. s. 385; 20 
L. D. 525). 

Ritter v. Railway, 17 C. C. n. s. 4 (1908); aff’d, no rep. 83 Omar 
515. 

Nor where the abutting owner fails to show material interference with 
his property rights. 

Railway v. Railway, 2 N. P. ns. 237; 15 L. D. 112 (1904) ; aff'd, 72 

O. S. 598. 

Gunning v. Railway, 2 N. P. n. s. 411; 14 L. D. 660 (1904). 

Nor where the abutting owner has granted a right of way over other 
property for a track connecting with the proposed street track. 

Railway v. Railway, 2 N. P. n. s. 937; 15 L. D. 112; aff'd, 72 O. 

8. 598. 

Nor where appropriation proceedings are pending and the proposed 
tracks do not constitute an exclusive occupancy of the street. 

Cincinnati, ete., Co. v. Railway Co., 14 C. C. n. s. 195. (1921). 

Nor where the evidence is conflicting as to whether or not the pro- 
posed track will enhance the value of the abutting property. 

Lumber Co. v. Railway, 11 N. P. n. s. 289 (1911). 


Action to compel appropriation. An abutting owner may bring an 
action under §$§ 11084, 11085 to compel appropriation of his property 
rights. 

Lawrence R. Co. v. Williams, 35 O. S. 168 (1878). 

Kramer v. Toledo, ete., R. Co., 53 O. S. 436 ( 895). 

Railway v. Pouchot, 4 C. C. 187; 2°C. D. 492; aff’d, 51 O. S Stl: 

The remedy under $8765 does not include the relief provided by the 
appropriation statutes. The damages recoverable under § 8765 are per- 
sonal and do not pass to a grantee on a conveyance of the property. While 
in the case of an easement appurtenant to abutting lands the right of 
action passes to the grantee. 


Railroad Co. v. Lersch, 58 O. S. 652 (1898). 
Railroad Co. v. Campbell, 51 O. 8. 328 (1894) 
Railroad Co. v. O’Harra, 50 O. S. 667 (1893). 
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Hall vy. Ry.iCo:, 11) CG. C.in.. 6: 973) 20. GC? D.718:5(1908) ; reversed in 
part, 85 O. S. 148. 
An action to compel appropriation is not barred in two years under 


this section. 
Railroad Co. v. O’Harra, 48 O. S. 343 (1891). 


Action for damages. Sections 8765 and 11084 are consistent. An 
abutting owner may pursue either at his option. Traction Co. v. Hart, 
2 Ohio App. 1; 19 C. C. n. s. 71 (1913); Grafton v. Railroad, 12 W. 
L. B. 214; 21 Fed. 209; 5 O. F. D. 318 (1884). 


Right of action prior to enactment of § 8765. 
Parrot v. Cincinnati, etc., R. Co., 3 O. S. 330 (1854). 
Little Miami R. Co. v. Naylor, 2 O. S. 235 (1853). 
Columbus, etc., R. Co. v. Mowatt, 35 O. S. 284, 287 (1880). 


Action under § 8765. An action under this section may be main- 
tained against a railroad company which built an embankment along 
the property of an abutting owner, interfering with the access, and 
destroyed fruit trees and a fence. Traction Co. v. Hart, 19 C. C. n. s. 
385; 2 Ohio App. 1 (1913). 


Limitation of two years. The track is completed when it is in a 
condition fit for permanent use for traffic. 

Railway Co. v. Gardner, 45 O. 8S. 309, 325 (1887). 

The limitation is waived by failure to raise it by demurrer or answer. 

Baltimore, ete., R. Co. v. Lersch, 58 O. S. 639 (1898). 

Where a street is occupied without consent of the public authorities 
the two year limitation does not apply. 

Lawrence R. Co. v. Cobb, 35 O. S. 94 (1878). 

The two year limitation applies to an action based upon the common 
law remedy independent of § 8765. 

Railroad Co. v. Mowatt, 35 O. S. 284 (1880). 

But does not apply to an action to compel appropriation under 
$ 11084 et seq. 

Railroad Co. v. O’Harra, 48 O. S. 343 (1891). 

Where a main track occupied a street for thirty years or more and 
subsequently a branch track was laid in another street, it was held that 
damages were recoverable only for the branch track. 

Cleveland, etc., Co. v. Reeder, 6 C. C. 354; 3 C. D. 489 (1892). 


Joinder of causes of action for injunction and damages. An ac- 
tion for injunction can not be joined with one for damages. Offen- 
bacher v. Columbus, 17 N. P. n. s. 74 (1914). 


By whom action may be brought. An administrator can not sue 
for compensation and damages for wrongfully taking land during the life 
of the decedent. The right of action is in the heirs. But the adminis- 
trator may sue for damages accruing from wrongful use of the lands, 
interruption of easement, etc., for which the decedent could have main- 
tained a personal action. 

Railroad Co. v. O’Harra, 50 O. S. 667 (1893). 

The right of action for damages under § 8765 remains in the grantor, 
on a conveyance of the property injured. Such damages are personal in 
their nature. 

Railroad Co. v. Campbell, 51 O. 8S. 328 (1894). 

Railroad Co. v. Lersch, 58 O. S. 652 (1898). 

A mortgagee may bring an action for injury to the mortgage security. 

Cameron y. Cincinnati, 17 W. L. B. 153 (C. P. 1886). 


1223 RAILROADS. G. C. § 8765 


Against whom action brought. The lessor and lessee of a railroad 
are jointly liable where the lessor raised the grade and laid an additional 
track, and the lessee took possession and continued the permanent use. 

Railroad Co. v. Hambleton, 40 O. 8S. 496 (1884). 


Defenses. Unrecorded consent of plaintiff's vendor. A purchaser 
of abutting property is not affected by an unrecorded consent given by his 
vendor, of which he had no knowledge. 

Varwig v. Railroad Co., 54 O. S. 455 (1896). 


. Encroachment of abutting owner on street. Where a state 
road was, by the incorporation of a municipality, brought under the 
jurisdiction of the municipality, the fact that an abutting owner had 
encroached on the road is no defense to an action under G. C. § 8765 
against a railroad company for destroying a fence and fruit trees and 
constructing an embankment which interfered with access, although 
the construction was under a franchise from the municipality. Trae- 
tion Co. v. Hart, 2 Ohio App. 1; 19 C. C. n. s. 71 (1913). 


Estoppel. An abutting owner who induces a railroad to locate 
on a right of way, on which his land abuts, is estopped from claiming 
damages from its operation. His successors in title are also estopped, 
so long as it is operated in the same manner as when originally con- 
structed. 

Kinney v. Railway, 3 0. L. R. 545; 16 L. D. 761 (Super. Ct. Cin. 
1906) ; aff’d, no rep., 77 O. 8. 609. 


Evidence. Of plaintiff’s title. The plaintiff’s title may be estab- 
lished by proof of adverse possession. 
Lawrence R. Co. v. Cobb, 35 O. S. 94 (1878). 
See Shepherd v. Baltimore, ete., R. Co., 130 U. 8S. 426, 434; 6 Oo. 
D, 322 (1888). 


Of damages. It is error to permit witnesses to testify how 
much less rent was received before, than after, the track was laid; to give 
opinions as to the amount of damages; and opinions as to the differences 
in value of the property with the track in the street, and if it was some 
other place. 

Railway Co. v. Gardner, 45 O. S. 309 (1887). 

See Railroad Co. v. Campbell, 4 O. S. 583 (1855). 


What property is “near to” the street. Property is “near to” a 
street, so as to entitle the owner to avail himself of the remedy given by 
the statute, if the injury to it is the direct and necessary result of the 
occupancy of the street by the track or other structures of a railroad 
company. And an injury arises when the diminution of the value of the 
property can be fairly attributed to such use and occupancy of the street. 
Shepherd v. Baltimore, ete., R. Co., 130 U. S. 426, 432; 6 O. F. D. 
322 (1888). 

Wheeling, ete., R. R. Co. v. McLaughlin, 15 C. C. 1 (1897); aff’d, 61 O. 
S. 279. 

Columbus, ete., R. R. Co. v. Mowatt, 35 O. S. 284 (1880). 

Madden v. Penna. Ry. Co., 21 C. C. 73; 11 GC. D. 571 (1900); aff’d. 
66 O. S. 649. ; 

Property within fifty feet of that part of the street upon which the 
railroad is operated is “near” thereto. It is not error for the trial judge 
to so charge the jury. , 

Toledo, etc., Co. v. Meinen, 6 C. C. n. s. 377; 17 C. D. 208 (1905). 
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Land abutting upon a cul de sac. 
Cleveland Furnace Co. v. Railway Co., 9 N. P. n. s. 426; 20 L. D. 
188 (1909). ; 
Lumber Co. v. Railway, 11 N. P. n. s. 289 (1911); aff’d, no rep., 86 
O. S. 354. 
See above, Remedies of abutting owners. Injunction. 


Damages. Abutting owners are entitled to recover full compensation 
for the depreciation in value of their property. In estimating the dam- 
ages the same standard is to be applied as in direct appropriation pro- 
ceedings. 

Grafton v. B. & O. Ry., 21 Fed. 309; 12 W. L. B. 214 (C. C. 1884). 

Railway Co. v. Gardner, 45 O. S. 309, 320 (1887). 

See note to § 11053. 

The measure of damages is, in general, the difference in the value of 
the property before and after the final location and construction of the 
railroad. 

Toledo, ete., Co. v. Meinen, 6 C. C. n. s. 377; 17 C. D. 208 (1905). 

Shepherd v. B. & O. Ry., 130 U. S. 426 (1889). 

Railway Co. v. Gardner, 45 O. 8. 309 (1887). 

The damages recoverable under .§ 8765 are personal in their nature. 

Railroad Co. v. Campbell, 51 O. S. 328 (1894). 

Railroad Co. v. Lersch, 58 O. S. 652 (1898). 

Railway Co. v. Hall, 11 C. C. n. s. 97; 20 C. D. 718 (1908); reversed 

in part, 85 O. S. 148. 


Inconvenience common to general public. Damages can not be re- 
covered where the injury caused by the tracks and operation of the rail- 
road is not different in kind from that suffered by the general public, al- 
though the injury may be greater in degree. The common law rule as to 
such injuries is not abrogated by § 8765. 

Wheeling, ete., R. Co. v. McLaughlin, 15 C. C. 1; 7 C. D. 647 (1897) ; 

aff'd, 61 O. S. 279. 
Herzog v. Railway Co., 6 C. OC. n. s. 527; 15 C. D. 702 (1904); aff'd, 
74 0. S. 440. 

Railway Co. v. Railway Co., 3 N. P. n. s. 109; 16 L. D. 777. 

Fliehman v. Cleveland, etc., Ry. Co., 27 W. L. B. 302. 

Kinnear Mfg. Co. v. Beatty, 65 O. S. 264 (1901). 

Schmidt v. Cleveland, 15 C. C. n. s. 589; 34 C. D. 7 (19138). 

See Hall v. Railway Co., 85 O. 8S. 148 (1911). 

Columbus Plow Co. v. Railway, 12 N. P. n. s. 81 (1911). 


Smoke, noise, danger of fire, etc. It is competent to take into con- 
sideration evidence of substantial injury and loss to the property (not 
common to the community at large) caused by smoke, noises and sparks 
of fire, occasioned by running locomotives and ears along the track in 
front of the property. 

Railway Co. v. Gardner, 45 O. 8. 309 (1887). 

Wheeling, etc., R. Co. v. McLaughlin, 15 C. C. 1; 7 C. D. 647 (1897) ; 

aff'd, 61 OQ. S. 279. 
Nypano Ry. Co. v. Wadsworth Salt Co., 9 C. C. n. s. 114; 19 C. D. 
110 (1906). 

Danger of fire may be considered where the proximity of the build- 
ae to the railroad is such as to render the danger imminent and appre- 
ciable. 

Hayes v. Toledo, ete., Cos, 6°C.-Cin. s. 281 16 C. Di395) (1903)% 

aff’d, 70 O. S. 425. 
Hatch v. Railroad Co., 18 O. S. 92 (1868). 
Although in actions under § 8765 noise, smoke, etc., incident to the 
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proper operation of a railroad are proper elements of damage, yet in other 
actions property owners can not, in general, recover for injuries caused 
thereby. 
Cincinnati, etc., Co. v. Burski, 4 C. C. n. s. 98; 16 C. D. 486 (1904). 
Ross vy. Cincinnati, ete., Ry. Co., 5 C. Cn. s. 565; 17 C. D. 135 
(1905) ; aff’d, 74 O. 8. 507. 
Fliehman v. Cleveland, etc., Ry. Co., 27 W. L. B. 302 (1892). 


Temporary obstruction of street. Damages caused by the temporary 
obstruction of a street during the construction of the railroad are not 
recoverable under this section unless such obstructions are unnecessarily 
and unreasonably interposed and prolonged. 

Shepherd v. Baltimore, ete., R. Co., 130 U. S. 426; 6 O. F. D. 322 

(1888). 


Additional tracks. Additional tracks laid in a street, already occu- 
pied by one or more tracks, constitute an additional burden, and abutting 
owners are entitled to compensation and damages. 

Railroad Co. v. Hambleton, 40 O. 8. 496 (1884). 

Varwig v. Railroad Co., 54 O. S. 455 (1896). 

Chambers v. Cleveland, etc, Co, 5 C. C. n. s. 298; 17 C. D. 193; 

aff'd, 73 O. 8S. 348. 
Cleveland, etc., Co. v. Reeder, 6 C. C. 354; 3 C. D. 489 (1892). 


Interest. In an action under this section, an allowance may be made 
in the nature of interest on account of delay. 
Lawrence R. Co. v. Cobb, 35 O. S. 94 (1878). 


Limited to damages pleaded. Recovery is limited to the damages 
pleaded. 

B. & O. R. Co. v. Lersch, 58 O. S. 639 (1898). 

Railroad Co. v. Burski, 4 CO. C. n. s. 98, 99; 16 C. D. 486 (1904). 


Liability of municipality. The liability of the municipality is not 
affected, nor the remedy against it taken away, by this section, but in the 
action against the municipal corporation the plaintiff is not entitled to 
recover damages which are in the nature of compensation for the addi- 
tional burden in the street arising from the location and construction of 
the tracks therein; for damages of that character the municipal corpora- 
tion is not lable. 

Zanesville v. Fannan, 53 O. © 805 (1895). 

See Steubenville v. McGill, 41 O. S. 235 (1884). 

Dillenbach v. Xenia, 41 O. S. 207 (1884). 

The liability of the railroad company is not limited to that of the mu- 
nicipality. 

Lake Shore, ete., Ry. Co. v. Brown, 16 C. C. 269; 9 C. D. 37 (1896). 


Section 8766. (Longitudinal occupancy of way unlawful.) 
Nothing herein shall authorize a grant of the right to occupy 
any public street, avenue, or alley, longitudinally by an ele- 
vated track, except in so far as that is necessary to accom- 
modate a curve in the line of the elevated track, in which 
case no supports shall be placed in the roadway of the street, 
avenue, or alley between the curb lnes thereof, nor shall 
such longitudinal oceupaney of the street, avenue, or alley 
exceed three hundred feet in length. (R. S. See. 3283 ; May 
9. 1908, 99 v. 589; April 15, 1857, 54 v. 188, § 12.) 
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In the absence of legislative authority the construction and use by a 
railroad of its road longitudinally on a public highway is a public nui- 
sance. 

Railway Co. v. Hood, 94 Fed. 618 (C. C. A. 1899). 

See Railway v. Cincinnati, 8 W. L. B. 334 (Dist. Ct. 1882). 

Railway v. Defiance, 167 U. S. 88; 10 O. F. D. 480; affirming, 52 

O. S. 262. 


Section 8767. (Appropriation of easement.) If in the 
judgment of the board of directors of any domestic or for- 
eign corporation owning or operating a railroad wholly or 
partly within this state, it be necessary to use and occupy 
for an elevated track any portion of any public ground lying 
within the limits of a municipality and dedicated to the 
public for use as a public ground, common, landing or wharf, 
or for any other public purpose, excepting all streets, 
avenues, alleys or public road, such company may appro- 
priate an easement over so much of such ground as is nec- 
essary for such purpose, including the right to maintain the 
necessary piers and supports for the elevated track. Such 
appropriation shall be limited to such an easement as is nec- 
essary for the construction, maintenance and uses of such 
elevated track, in accordance with the plan hereinafter pro- 
vided for. Proceedings for appropriation shall be conducted 
in the manner and upon the terms provided for the appro- 
priation of the property of individuals. (R. S. See. 32838a; 
May 9, 1908, 99 v. 589.) 


Piers in streets. 
See Railway Co. v. Elyria, 69 O. S. 414 (1903); aff’g, 3 C. C. ns. 
250; 13 C. D. 482. 
Railway Co. v. Steubenville (unreported), 83 O. S. 443 (1910). 
See § 8763. 
Prior to the enactment of this section (99 v. 589) a public common 
or landing could not be occupied with an elevated structure. 
Railroad Co. v. Cincinnati, 76 O. S. 481 (1907). 
This section authorizes the appropriation of an easement for an ele- 
vated track over a public landing. 
Cincinnati v. Railway, 9 N. P. n. s. 433; 20 L. D. 440 (1910); aff'd, 
no report, 82 O. S. 466. 
Affirmed by U. S. Supreme Court, 223 U. S. 390 (1912). 
In appropriating an easement across a public landing under §§ 8767 
to 8769 it is necessary to follow the procedure provided in § 11046. 
Cincinnati v. Railroad Co., 88 O. 8. 283 (1913); affirming, 12 N. P. 
n. s. 65; 22 L. D. 363; reversing 15 C. OC. n. s. 62:423 0. Dy 464. 
The directors have primary discretion to determine the necessity for 
the appropriation under this section, but under § 11046 the court in which 
the proceeding is brought has the final authority to determine such neces- 
sity and whether the proposed appropriation will be an abuse of corporate 
power or destructive of the public purpose to which the land is devoted. 
Cincinnati v. Railroad Co., 88 O. S. 283 (1913); affirming, 12 N. P. 
n. s. 65; 22 L. D. 363; 10 N. P. n. s. 749; 56 Bull. 317; reversing 
15 C. C. n. 8. 62; 23 C. D. 464. 
Sections 8767, 8768 and 8769 are constitutional. 
Cincinnati v. Railway, 223 U. S. 390 (1912); affirming, 82 O. S. 466. 
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Section 8768. (Submission of plans to council.) Before 
such appropriation may be made, there shall be submitted to 
the council of the municipality general plans of the proposed 
structure showing the manner, character and location of all 
supports, any part of which will be upon public ground, 
common, landing or wharf, and also the vertical and longi- 
tudinal clearances between the supports. No right to ap- 
propriate shall accrue to the railroad company until after it 
and the council have agreed upon the manner, terms and 
conditions upon which the property may be used or occupied 
and the plans submitted have been approved by ordinance 
duly passed by a two-thirds vote of council. Such ordinance 
shall be read on three separate days. The rules requiring 
such reading shall not be suspended. (R. S. See. 3283a; 
May 9, 1908, 99 v. 590.) 


An easement across a public landing can not be appropriated until 
an agreement has been made as to the “manner, terms and conditions” 
of the occupancy. 

“Manner” means method or mode—the way tracks are laid; “terms”, 
the boundary, limit and extent of the grant; “conditions”, the stipulations, 
precedent, the inducement to the grant. 

Railway vy. Cincinnati, 12 N. P. n. s. 65, 75 (C. P. 1911); aff'd, 88 

O. S. 283. 

An ordinance, which deals with streets and a public landing, deals with 
two distinct subjects and is invalid. 

Railway v. Cincinnati, 12 N. P. n. s. 65, 75, 76; 22 L. D. 363; (C. P. 

1911); aff’d, 88 O. S. 283. 


Section 8769. (Control by public authorities.) Such ap- 
propriation shall not be restrictive of the control by the 
public officers or authorities over such public ground, com- 
mon, landing or wharf, subject to the continued maintenance 
and use of such elevated track upon the terms and condi- 
tions agreed upon. (R. S. See. 32838a; May 9, 1908, 99 v 
590.) 


Section 8770. (Piers or other supports in a public way.) 
When it is deemed and declared necessary by two-thirds of 
the members of the council thereof and the mayor approyv- 
ing, any municipal corporation may grant the right, by or- 
dinance duly passed, to a railroad company operating a 
steam railroad in such municipality to place and maintain 
necessary piers, or other stays or supports, in any street or 
way thereof, when they are provided for and included in 
the plans and specifications prepared for the abolishment of 
grade crossings therein under the provisions of an act to 
abolish crossings in municipal corporations, passed May 2, 
1902, and all acts supplementary thereto and amendatory 
thereof. Every railroad to whom a grant has been made 
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by any municipal authority as herein provided shall notify 
in writing the authorities making the grant of its rejection 
or acceptance of the grant at a time fixed by such authori- 
ties, when making it. After such a grant has been made, 
and accepted by a railroad, if within sixty days after such 
acceptance, there is filed with the mayor of the city or 
village making such grant a petition protesting against it, 
and signed by such a number of the electors of the city or 
village qualified to vote at the last preceding general elec- 
tion, as equals ten per cent of the number of votes cast for 
mayor at the last preceding election for mayor he shall cer- 
tify that fact to the proper election officials. (R. S. See. 
3283-1; May 9, 1908, 99 v. 591.) 

Prior to the enactment of this section and the amendment of § 8763 
piers and supports in a street were unauthorized. 

Railway Co. v. Elyria, 69 O. S. 414 (1903); affirming, 3 C. Cons: 

250313 "Cl Div482: 

Railway Co. v. Steubenville, 83 O. 8. 443 (unreported). 

Sections 8770 and 8771 do not apply to § 8763 et seq. These sections 
are complete in themselves and do not depend upon such other sections. 

Cincinnati v. Railway, 9 N. P. n. s. 433, 436; 20 L. D. 440; aff’d, no 

Rep., 82 O. 8. 466; aff’d, 223 U. S. 390. : 


Section 8771. (Submission of question to electors.) The 
officials in charge of such general election, in accordance 
with the statutes relating to elections, shall arrange and 
provide for and conduct the submission of such question to 
such electors. The question whether such grant shall be 
made shall be submitted to the electors of such city or vil- 
lage at the next succeeding general election occurring more 
than thirty days after the expiration of such sixty days. 
The ballots at such election shall read ‘‘Elevated Railroad 
Grant—Yes’’; ‘‘Elevated Railroad Grant—No’’. If at the 
election a majority of the votes cast on such question is 
against the grant, it shall be ineffective and void. (R. S. 
See. 3283-1; May 9, 1908, 99 v. 591.) 


Blank ballots are not “votes cast on such question” under this sec- 
tion and can not be counted. 

Brush vy. Orgill, 9 N. P. n. ‘s, 632 (C. PB. 1910). 

The canvassing board may be enjoined from counting ballots which did 
not express any vote. 

Brush v. Orgill, 9 N. P. n. s. 632 (C. P. 1910). 


Section 8772. (Extension of line, how authorized.) When 
a company desires to extend the line of its road beyond 
either of its previously designated termini, its president and 
directors may submit the question of such extension and 
change of termini to a meeting of its stockholders, to be 
ealled for that purpose by notice published for four con- 
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secutive weeks in some newspaper in general circulation in 
each county through or into which the road passes. If the 
holders of a majority of the stock, in person or by proxy, 
so determine, the president and directors, or a majority of 
them, shall make a certificate of the fact, naming the places 
of the new terminus or termini of the road, and the county 
or counties through or into which the extended line will 
pass, and file it in the office of the secretary of state. Such 
extension then shall be held to be a part of the original 
line of the road. (R. S. Sec. 3306; March 20, 1875, 72 v. 
70, § 2.) 


Change of line, § 8747. 

The provision that an extension shall “be held to be a part of the 
original line” does not have the effect of including the extension in a 
prior mortgage on the original line, which mortgage did not in terms 
cover after acquired property. 

Louisville Trust Co. v. Railway Co., 91 Fed. 699; 10 O. F. D. 646 

(1897). 

See also note to § 8793. 

This section applies to completed lines and requires a vote of a ma- 
jority of the stock, only, for a change of termini. 

Louisville Trust Co. v. Railway Co., 91 Fed. 699, 705; 10 O. F. D. 646 

(1897). 
The provisions of this section are for the benefit of the public. 

Metropolitan Trust Co. v. Railway Co., 91 Fed. 18, 20; 13 O. F. D. 

58 (1899). 


Section 8773. (Diversion of road or stream.) When it is 
necessary in the construction of its road to cross a road or 
a stream of water, a company may divert it from its location 
or bed, but without unnecessary delay it shall place such 
road or stream in such condition as not to impair its former 
usefulness. (R. S. Sec. 3284; May 1, 1852, 50 v. 274, § 16.) 


See § 8763. 

For bridges over highways, see § 8857. 

This section does not authorize a railroad company to lay tracks upon 
or across a county road. Its purpose is confined to the diversion of a road 
or stream. 

Commissioners v. Penna. Co., 6 N. P. n. s. 141; 1S Tr. DP 34871907) = 

(aff'd Cir. Ct. without report). a 

This ‘section applies only to county roads. A street in a municipal 
corporation can not be crossed or occupied by a railroad under this section. 
Such oceupancy or crossing is governed by § 8763. 

Youngstown v. Railroad Co., 3 C. C. 214: 2 0. D. 121 (1888). 

Railroad Co. v. Cincinnati, 8 W. L. B. 334 (Dist. Ct. 1882). 

See Commissioners v. Penna. Co.. 6 N. P. n. s. 141; 18 L. D. 348 

(1907); (aff'd Cir. Ct. without report). 
This section is substantially the common law rule on the subject. 

Railroad Co. v. Defiance, 52 O. S. 262, 814 (1895). 


Power to divert. Subject to the performance of the duty to restore, 
the power or right to divert a road or stream is coextensive with the 
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public necessity which calls for its exercise, and the diversion may be 
temporary or permanent, as the public needs or necessities require. 

Valley Ry. Co. v. Bohm, 34 O. S. 114, 119 (1877). 

See Commissioners v. Penna. Co., 6 N. P. n. s. 141; 18 L. D. 348 

(1907); (aff'd by Cir. Ct. without report). 

Trust Co. v. Railway, 7 N. P. n. 8. 497. 

Tle diversion may be permanent, if reasonably necessary, and if 
the road is restored so as not to impair its former usefulness. Brown 
v. Railway,-16 C. C. n. s. 511; 25 C. D. 35 (1907); affirmed, except 
as to compensation for maintenance, 79 O. S. 440; Valley Ry. v. 
Bohm, 34 O. 8. 114 (1877); Railroad v. Commissioners, 31 O. S. 338 
1877). 

A railroad will not be enjoined from driving piling into the bed of a 
stream to construct a new bridge, unless substantial damage will be caused. 

Commissioners v. Pierce, 90 Fed. 764; 12 O. F. D. 287 (C. C. 1898). 


Necessity. The court may determine whether a necessity exists for 
the proposed diversion. 
Commissioners v. Railway, 7 N. P. n. s. 529; 17 L. D. 418 (1908) ; 
aff’d in part, 79 O. S. 440. 


After construction of road. A railroad company can not appro- 
priate property for the purpose of diverting a stream after the original 
construction of its road. 

Railway Co. v. South, 78 O. S. 10 (1908). 

See Lorain County v. Railway, 11 C. C. n. s, 419; 12 C. D. 805. 

Commissioners v. Railway, 7 N. P. n. s. 529; 17 L. D. 418 (1908) ; 

aff’d in part, 79 O. S. 440. 


Duties of railroad company. 


To guard pending construction. Until the highway is restored to 
its former condition of usefulness, the railroad company must, by proper 
barriers, prevent and guard travelers from using the highway where it is 
in a dangerous condition. © 

Potter v. Bunnell, 20 O. S. 150 (1870). 


To restore to condition of usefulness. The requirement of this sec- 
tion is not to restore to its former place or conditions, but to such con- 
dition as not to affect materially its utility. It is to be left in such condi- 
tion, how much so ever it may be diverted from its former course, that the 
right to the public or private enjoyment, where such right exists, shall 
not be materially disturbed or interfered with. 

Valley Ry. Co. v. Bohm, 34 O. S. 114 (1877). 

Little Miami R. R. Co. v. Commissioners, 31 O. 8. 338 (1877). 

Restoration to the former usefulness may be accomplished by the sub- 
stitution of another way for the part taken. 

Commissioners v. Railway, 7 N. P. n. s. 529; 17 L. D. 418 (1906) ; 

aff’d in part, 79 O. S. 440. 

Megrue v. Commissioners, 15 C. C. 242; 8 C. D. 262 (1897). 

The duty to restore rests upon the railroad company, and can not 
be shifted to a contractor. 

Cincinnati, etc., R. Co. v. Van Dorn, 1 C. C, 292; 1 C. D. 160 (1885). 
The obligation to restore is inseparable from the right to divert. 

Zanesville v. Fannan, 53 O. S. 615 (1895). 

State v. Dayton, etc., R. Co., 36 O. S. 484 (1881). 

A railroad may appropriate land necessary to restore the road or 
stream. 

Valley Ry. Co. v. Bohm, 34 O. S. 114 (1877). 
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But the power to appropriate may be exercised only at the time of 
the original construction of the road. 

Railway Co. v. South, 78 O. S. 10 (1908). 

Before the enactment of § 8770 it was held that piers or supports 
for overhead tracks could not be permanently placed in a street; and that 
a street had not been restored to its former usefulness where such sup- 
ports were maintained. 

Railway Co. v. Elyria, 69 O. S. 414, 435 (1903) 2 68-.6.,°3 Os (Cin, 8. 

250; 13 C. D. 482. 


To keep in repair after restoration. No duty is imposed by this 
section to keep the highway in repair, after it has been placed in such 
condition as not to impair its usefulness. 

Pittsburg, etc., Ry. Co. v. Maurer, 21 Ome 4eie (45 0b). 

Brown v. Commissioners, 79 O. S. 440. 


Remedies on failure to restore road or stream to condition of use- 
fulness. 


Injunction. Injunction will lie to compel a railroad to perform its 
obligation to restore the road. Such action may be brought by the attor- 
ney general in the name of the state. 

State v. Dayton, etc., R. Co., 36 O. S. 434 (1881). 

Commissioners v. Railway, 7 N. P. n. s. 529, 540; 17 L. D. 418 

(1906); aff’d in part, 79 O. S. 440. 
Or by the county commissioners. 

Little Miami R. Co. v. Commissioners, 31 O. S. 338 (1877). 

The remedy given to county commissioners by G. C. § 2424 et seq. is 
cumulative and does not affect the right of the state. 

State v. Dayton, ete., R. Co., 36 O. S. 434 (1881). 

The statute of limitations is not a defense to an action brought to 
compel the railroad company to perform its obligation. 

Little Miami R. Co. v. Commissioners, 31 O. S. 338 (1877). 


Action for damages. A railroad company is liable for injuries to 
persons or property caused by its failure to restore the road to the former 
condition of usefulness. 

G. C. § 7473. 

Pittsburg, etc., Ry. Co. v. Maurer, 21 O. S. 421 (1871). 

Potter v. Bunnell, 20 O. S. 150 (1870). 

Cincinnati, ete., R. Co. v. Van Dorn, 1 C. C. 292; 1 ©. D: 160 (1885). 

Consent of public authorities to the change does not affect the lia- 
bility of the railroad company. 

MeNulta v. Ralston, 5 C. C. 330; 3 C. D. 163 (1891). 

Where a stream is turned into a new channel on land of the rail- 
road company, so that, beyond the railroad land, it is thrown upon the 
land of another, the railroad company is under a liability, which continues 
until the right to cause such damage is acquired. 

Valley Ry. Co. v. Frantz, 43 0. S. 623 (1885). 

Damages for a diversion of a highway can not be recovered in a pro- 
ceeding to appropriate land adjoining the highway. A separate action 
must be brought for such injury. 

Schaible v. Railway Co., 10 C. C. 334; 6 C. D. 505 (1895). 

Where permission to divert a highway was granted by county com- 
missioners, and certain individuals executed a bond securing the repair 
of the highway, and upon default of the railroad company the commis- 
sioners completed the repairs, it was held that the cost could be recovered 
in an action on the bond. 

Megrue v. Commissioners, 15 C. C. 242; 8 C. D. 262 (1897). 
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Liability of municipal corporation. The fact that the railroad 
company is liable does not relieve a municipal corporation from its duty 
to keep its streets free from nuisance, nor change its liability. 

Zanesville v. Fannan, 53 O. S. 605, 615 (1895). 

Where a street bridge over a railroad falls, the railroad company hav- 
ing assumed the repair and maintenance of the bridge, and the munici- 
pality having control over it, are jointly liable. 

Toledo, ete., R. Co. v. Sweeny, 8 C. C. 298; 4 C. D. 11 (1894); (aff'd 

by divided court, 52 O. S. 616). 


Diversion of streams generally. 
See Railroad Co. v. Carr, 38 O. S. 448 (1882). 
Crawford v. Rambo, 44 O. S. 279 (1886). 
Ci Ei Onc ie Cor vee Luckers 48.08 Sa 40 (L8ote 


Section 8774. (Construction of bridges; use as toll 
bridge.) <A railroad company may so construct its bridges 
as to answer the ordinary purposes of travel and business, 
as well as for railroad purposes, and may demand and re- 
ceive such rates of toll for the passage of individuals, vehi- 
cles of all kinds, or animals, as it fixes, subject to the ap- 
proval of the commissioners of the county or counties in 
which such bridge is erected. Rates of toll shall be uniform, 
shall be printed or painted, and kept conspicuously posted 
in or near the toll-house of the bridge, and may be revised 
and changed in the first week of each year. The company 
may compound and bargain with any person or party for 
the use of such bridge, by the month, quarter, or year. No 
company shall receive toll upon such a bridge if erected 
within one mile of a toll bridge previously constructed over 
the same stream. (R. S. Sec. 3285; May 11, 18538, 51 v. 
415, § 1.) 


Section 8775. (Bridging of canals or navigable rivers.) 
When the line of the road crosses a canal or any navigable 
water, the company shall file with the board of publie works, 
the plan of the bridge, and other fixtures therefor, which 
shall designate the place of crossing. If the board approves 
such plan, it shall notify the company, in writing, of such 
approval. If the board disapproves such plan, or fails to 
approve it within twenty days from the filing thereof, the 
company may apply to the court of common pleas, or a 
judge thereof in vacation, and upon reasonable notice being 
given to the members of the board, upon good cause shown, 
the court or judge shall appoint a competent, disinterested 
engineer, not a resident of a county through which the road 
passes, to examine such crossing, and prescribe the plan and 
conditions thereof, so as not to impede navigation. Within 
twenty days from his appointment, such engineer shall make 
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his returns to the common pleas court of the county wherein 
such crossing is to be made, subject to exceptions by either 
party. At the next term after filing the return, the court 
shall examine, approve, and confirm it, unless good cause 
be shown against such approval. Its order of confirmation 
shall be sufficient authority for the erection, use, and occu- 
pancy of such bridge, in accordance with such plans. (RK. 
S. Sec. 3317; May 1, 1852, 50 v. 274, § 20; 50 v. 205, §§ 4, 5.) 


Approval of plans for a drawbridge by the board of publie works 
and the secretary of war does not prevent the court from requiring 
a different motive power, where the plans approved did not disclose 
the motive power for moving the draw. State v. Railway, 24 C. C. 
n. 8. 432 (1901). 

The words “navigable waters” are used in no restricted sense; they 
embrace all waters within the state, which are navigable by the works 
of art or nature, 

Works y. Junction R. R. Co., 5 McLain (U. S.) 425; 3 O. F. D. 101 

(1853). 

The right to cross a navigable water by a railroad bridge must be 
given by the sovereign power, by special or general act. Where this is 
not done, the board of public works can not approve the plan of a pro- 
posed bridge. The board has no power to grant leave to cross the navi- 
gable water. 

Works v. Junction R. R. Co., 5 MeLain (U. S.) 425; 3 O. F. D. 101 

(1853). 

Jurisdiction over the Miami River, see Rep. Atty. Gen. 1912, p. 

1650; Rep. Atty. Gen, 1913, p. 450. 


Remedy. See as to quo warranto in court of appeals. 
Lake Shore, ete., Ry. Co. v. State (Sup. Ct.) 33 W. L. B. 169 (1894). 


Power of congress. Under the power to regulate commerce, congress 
has power to prevent the obstruction of any navigable river, which is a 
means of commerce between any two or more states. The exercise of this 
great public right is not incompatible with the enjoyment of local rights. 
The public right consists in an unobstructed use of a navigable water con- 
necting two or more states. The local right is to cross such water. The 
general commercial right is paramount to all state authority. 

Lake Shore, ete., Ry. Co. v. Ohio, 165 U. 8. 365 (1897). 

Works v. Junction R. R. Co., 5 McLain (U. S.) 425; 3 O. F. D. 101 

(1853). 
See Bridge Co. v. United States, 105 U. S. 470: 5 O. F. D. 67 (1882). 
State v. Commissioners, 7 C. C. n. s. 469; 18 C. D. 212 (1905); (dis- 
senting opinion) 8 C. C. n. s. 169. 

A sale of abandoned canal lands by the state does not revoke 
rights of way for railroad bridges granted under §8775. The pur- 
chaser takes subject to the easement of the crossing road. Rep. Atty. 
Gen. 1913, p. 445. 


Section 8776. (Height of bridges over canals.) No com- 
pany shall construct over a eanal any permanent bridge less 
than ten feet in the clear above the top water line of the 
canal, and the piers and abutments of such bridge must be 
placed so as not in any manner to contract the width of the 
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canal, or interfere with free passage on the tow-path. This 
section shall not prevent the construction or continuance of 
draw bridges which do not interrupt navigation. (R. S. 
Sec. 3317; May 1, 1852, 50 v. 274, § 20; 50 v. 205, §§ 4, 5.) 


The court has no power to approve a plan for the construction of a 
bridge where the bridge is to be less than ten feet above the top water- 
line of the canal, or where the piers or abutments interfere with naviga- 


tion. 
State ex rel. v. Railway Co., 37 O. S. 157, 173 (1881). 


Section 8777. (Certain established bridges not affected.) 
All railroad bridges erected prior to May 1, 1852, over any 
navigable canal, feeder, slack-water improvement, river, 
stream, lake or reservoir, not less than ten feet in the clear 
above the top water line, shall remain undisturbed by the 
board of public works. (R. S. See. 3818; May 1, 1852, 50 v. 
205, § 4.) 


Section 8778. (Enforcement of preceding section.) If a 
company refuses to comply with any of the provisions of sec- 
tions eighty-seven hundred and seventy-five and eighty-seven 
hundred and seventy-six, on being notified thereof, the at- 
torney-general shall immediately institute proper legal pro- 
ceedings, in the name of the state, against such company, for 
the purpose of enforcing such provisions. (R. S. See. 3319; 
May 1, 1852,°50 v. 205, § 5.) 


Section 8779. (When companies must use same bridge.) 
When it becomes necessary for two or more railroads to 
cross any of the navigable waters of this state at or near the 
same point, by draw or swing bridge, the companies or 
persons owning or controlling such roads, if practicable, shall 
use one and the same bridge, and approaches thereto. The 
right to use any such bridge and its approaches, or other 
similar structure, so situated and used as to make it neces- 
sary for the companies or persons owning or operating two 
or more roads to agree upon a common use thereof, in order 
to comply with this section, when such companies or persons 
can not so agree, may be appropriated by the company or 
persons owning or operating a road for which such use is 
desired, in accordance with the provisions of law authoriz- 
ing the appropriation of private property to the use of cor- 
porations. (R. S. Sec. 3364; February 10, 1860, 57 v. 10, § 1.) 


Section 8780. (Appropriation of use of joint bridge.) 
The statement to be filed in such appropriation proceedings 
as near as may be, shall set forth the regulations according 
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to which the joint use of such bridge and approaches, or 
other structure, are to be regulated. If their reasonableness 
in any part be denied by the defendant in the proceedings, 
the court shall hear and determine the issue, and record 
its findings and order thereon, confirming or altering the 
regulations, as it deems just and reasonable, subject to 
exceptions and reversal for error by the court of common 
pleas, on petition filed for that purpose. The order fixing 
the regulations shall be made before the jury is impaneled 
to assess the compensation for the right sought to be appro- 
priated, which shall be a sum equal to the annual value of 
such use, to be paid quarterly each year, in advance, while 
it continues. (R. S. Sec. 3365; February 10, 1860, 57 v. 
10, § 2.) ; 


This section applies to trestles. Whether a structure is a trestle or 
a bridge is a question of fact for the jury. 
Johns v. Railway, 7 N. P. 592; 10 L. D. 348 (C. P. 1900). 


DIRECTORS AND OFFICERS. 


Section 8781. (Opening of transfer books in other states.) 
When they deem it expedient for the interest or convenience 
of the company, its directors may open transfer books in 
any state of the United States, for the purpose of transfer- 
ring stock purchased or held by persons out of this state, 
and employ suitable agents to keep such books, whose acts, 
done under the authority of this section, shall bind the com- 
pany. (R. S. See. 3291; March 21, 1850, 48 v. 51, § 1.) 


Section 8782. (Election of a vice-president.) The direct- 
ors may elect from their number a vice-president, when, in 
their opinion, the interest or convenience of the company 
requires it. In case of the absence, death, resignation, or 
other disability of the president, the vice-president so 
elected shall exercise the powers and discharge the duties 
which belong to the office of president, until such vacancy 
is filled by a new election, or such disability removed. (R. 
S. Sec. 3292; March 29, 1856, 53 v. 36, § 1.) 


The office of vice-president may be made active and independent. 

Colman v. West Virginia, ete., Co., 25 W. Va. 148 (1884). 

Chicago, etc., Co. v. James, 22 Wis. 194 (1867); 8. ¢., 24 Wis. 388 
(1869). 

Richards v. Osceola, 79 Ia. 707 (1890). 


Section 8783. (Election of a treasurer.) When, in their 
opinion, the interests or convenience of the company will 
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be promoted thereby, the directors may elect a suitable per- 
son as treasurer of the company, to be subject to such rules 
and regulations as they or the company prescribe. (R. S. 
Sec. 3293; April 7, 1857, 54 v. 108, § 1.) 


Section 8784. (Number of directors may be increased or 
diminished.) By a vote of a majority of its stock, at any 
regular annual meeting of the company, it may increase the 
number of directors to not more than fifteen, or decrease the 
number before or after such increase to not less than seven. 
(R. 8. See. 3294; January 14, 1875, 72 v. 17, § 3.) 


A decrease or increase in the number of directors is not such a funda- 
mental change but that it may be done by the majority. 
Mower v. Staples, 832 Minn. 284 (1884). 


Section 8785. (Directors may be classified at stockhold- 
ers’ meeting.) The stockholders of a company, whose rail- 
road is wholly or partly within this state, at any regular 
meeting, or special meeting of which at least thirty days’ 
notice has been given by publication, by an affirmative vote 
of those owning a majority of the stock of the company, may 
direct its board of directors so to classify the members 
thereof, by lot or otherwise, that one-third shall terminate 
their official term at the first annual election thereafter, one- 
third at the next annual election thereafter, and the re- 
mainder at the next succeeding annual election. At the first 
regular election succeeding such classification, when the 
term of the directors of the first class expires and at each 
succeeding annual election thereafter, the stockholders shall 
elect directors for three years, to take the places of those 
retiring, and no more. AJIl vacancies which otherwise oceur 
in the board shall be filled in the manner prescribed by law. 
(R. S. See. 8295; April 30, 1869, 66 v. 77, § 1.) 


Section 8786. (Classification of directors.) The stock- 
holders of a company whose road is wholly or partly within 
this state, at any regular annual election of directors thereof, 
may so classify and elect such directors that one-third there- 
of shall serve for one year, one-third for two years, and 
the remainder for three years. At each sueceeding annual 
election thereafter the stockholders shall elect directors to 
take the place of those whose terms so expire. No person 
shall be allowed to vote for directors unless he has been 
a registered stockholder of the company at least thirty days 
prior to such election. The registry of such stock shall be 
made in the books kept at the principal office of the com- 
pany. (R. S. See. 3296; April 30, 1869, 66 v. 77, § 2.) 
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Section 8787. (Rights of creditors in election of di- 
rectors.) The provisions of the next two preceding sections 
also apply to companies whose bondholders or other cred- 
itors share with the stockholders in the election of directors. 
In such case the vote necessary to direct the classification 
provided for in those sections shall be the same as is re- 
quired to elect directors of such company. (R. 8. See. 
3297; April 30, 1869, 66 v. 77, § 3.) 


Section 8788. (Personal liability of directors.) Such di- 
rectors shall be liable in their individual capacity to the 
stockholders for any damage sustained by them by reason 
of negligence, mismanagement, or unfaithfulness in the dis- 
charge of their duties; but a director may exonerate him- 
self by entering his protest upon the record against an act 
done without his coneurrence from which injury is feared, 
and forthwith publishing it for three weeks in some news- 
paper printed and of general circulation in the county in 
which is the principal office of the company. (RK. S. See. 
3314; May 1, 1854, 52 v. 91, §3.) 


Section 8789. (Who ineligible to office or appointment.) 
No person who is a stockholder, owner, or part owner of 
any express, dispatch, fast freight, or transportation com- 
pany, whether incorporated or not, an object, or one of the 
objects, of which is the shipment of freight or the transpor- 
tation of persons over any railroad in the United States, or 
who in any way is pecuniarily interested in a company or 
partnership formed for such or hke purpose, shall perform 
the duties of, or be elected or appointed to, an office of 
profit or trust in a railroad company, or employed as freight 
or ticket agent thereof. All such persons shall be ineligible 
to any such office or appointment. (R. C  eG,.oulas sxprEl 
6; 1866, 63 v. 156, §1.) 


Similar acts are in force in Missouri, Pennsylvania and Wisconsin. 
Employes of a freight despatch company are not “stockholders, owners 

or part owners.” ‘They are not interested in such company within the 

meaning of, this section and are not disqualified from acting as directors. 
Devou v. Cincinnati, ete., Co., 4 O. L. R. 313; 19 Gs Ds Misr G906)s 


Section 8790. (Acts of ineligible persons void; forfeiture.) 
If any person be elected to an office, or appointed to a posl- 
tion, or performs duties, in violation of the next preceding 
section, all his official acts shall be null and void. For 
every day that he exercises or attempts to exercise the 
functions of such office or appointment, he shall forfeit and 
pay fifty dollars, to be recovered at the suit of any stock- 
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holder of the company, in its name, one-half of which shall 
go into the treasury of the company, and the other to the 
stockholder prosecuting. (R. 8. Sec. 3316; April 6, 1866, 63 
v. 156, § 2.) 


Section 8791. (When directors may receive subscriptions 
in installments.) The directors of a company which has ex- 
pended in the construction of its road ten per cent of its 
authorized capital, and has obtained actual bona fide sub- 
scriptions to its capital stock to the amount of at least 
twenty per cent thereof, may receive subscriptions to its 
capital stock, payable in such installments, dependent upon 
the completion of the whole or any part of its road so that 
cars may pass over it, as they deem expedient, and upon full 
payment thereof issue certificates of stock therefor. No 
subseriber to the stock hereby authorized shall be entitled 
to any of the privileges of a stockholder until his subserip- 
tion is fully paid, nor for any purpose, be deemed a stock- 
holder until the happening of-the contingency upon which 
the installments on his subscription are made dependent. 
(R. S. See. 3298; April 15, 1857, 54 v. 1383, § 3.) 


If at the time a subscription is made it is unauthorized by this section, 
it may be a continuing offer to subscribe and become absolute when its 
conditions have been complied with, though it may be withdrawn at any 
time before such performance. 

Armstrong v. Karshner, 47 O. 8. 276 (1890). 

Where a subscription is conditioned upon the completion and opera- 
tion of the road between specified points, it is not necessary that the 
whole road should be completed before the subscription can be enforced. 

Lesher v. Karshner, 47 O. S. 302 (1890). 

The addition of the words “paid as donation” do not convert a con- 
ditional subscription to an agreement for a gift. 

Lesher v. Karshner, 47 O. S. 302 (1890). 

A subscriber to stock is entitled to no privileges until his subscription 
is fully paid; for instance, he can not vote if action is to be taken under 
§§ 8806 to 8808. 

Railroad Co. v. Hinsdale, 45 O. S. 556 (1888). 

For conditional subscriptions in general, see note to § 8630. 


Section 8792. (Conditional subscriptions.) A company 
which has begun and partly built its road, but is unable to 
finish and operate it for want of means, may take subscrip- 
tions conditioned that the proceeds thereof shall not be used 
or applied upon the debts of the company. All money or 
material collected upon such subscriptions, and all material 
or implements purchased with such money for the construc- 
tion of the track, houses, depots, and rolling stock of the 
company, shall be exempt from execution, or other process 
or proceedings for the payment of the debts of the com- 
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pany so long as such money, material or implements are 
used or designed for the construction of such track, houses, 
depots and rolling-stock. (R. S. Sec. 3299; April 16, 1867, 
64 v. 192, §1.) 


Conditional subscriptions. See note to § 8630. 


BORROWING MONEY. 


Section 8793. (Mortgage bonds.) A railroad company 
may issue bonds, convertible or otherwise, bearing a rate of 
interest not exceeding seven per cent per annum, to an 
amount not exceeding two-thirds of its capital stock, actually 
subscribed, for one or more of the following purposes: 
Completing or extending its road, constructing branch roads, 
laying double or additional track, increasing its machinery 
or rolling-stock, building depots or shops, making improve- 
ments, paying its unfunded debts, or redeeming its bonds. 
It may secure the bonds so issued, by mortgage on its prop- 
erty, or otherwise, if authorized by the vote, in person or 
by proxy, of holders of a majority of the stock upon which 
all the installments called for by the board of directors 
have been paid. Such vote shall be taken at a meeting of 
stockholders, of which thirty days’ notice shall be given. 
(R. S. See. 3286; March 14, 1876, 73 v. 25, § 5.) 


Corporate mortgages and bond issues generally. See § 8705 et seq. 

By consolidated railroad companies, § 8801 et seq. 

By street and interurban railways, § 9121-1. 

An issue of bonds by a railroad must be authorized by the public 
service commission. 

See §§ 614-53 to 614-55. 

Issue of bonds regardless of amount of capital stock, when author- 
ized by commission, see G. C. § 614-53. 


Vote of stockholders. This section does not in terms require a vote 
of the stockholders to give the directors authority to issue bonds. Such 
authority is only required for the execution of a mortgage over the cor- 
porate property. 

Shoemaker v. Dayton, ete., R. Co., 19 W. L. B. 322 (1888) ; aff’d, 3 C. 

Catia ra Can. 22.60, 


What property may be mortgaged. 


After acquired property. Where railroad mortgages contain apt 
language to that effect, they attach to and cover future acquisitions of 
property for the use of the road. 

Coopers v. Wolf, 15 O. S. 523 (1864). 

Trust Co. v. Traction Co., 106 O. S. 577 (1922). 

Feike v. Cincinnati, ete., Ry. Co., 14 C. C. 186; 7 C. D. 652 (1897). 

Coe v. Columbus, ete., R. Co., 10 O. 8.372 (1859). 

Coe v. Peacock, 14 0. S. 187 (1863). 

Ludlow v. Hurd, 1 Dis. 552 (1857). 
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Hatry v. Painesville, ete., Ry. Co., 1 Gl OF 4265's Ca D238 (1886). 

Maher v. Ventilating Co., 11 C. C. 381; 5 G. -Dy 159. 

Trust Co. v. Cincinnati, ete., Ry. Co., 91 Fed. 699; 10 O. F. D. 646 

(1897). 

Compton v. Jessup, 68 Fed. 263; 8 O. F. D. 452 (1895). 

After-acquired property clauses attach to equitable interests as 
well as to legal interests. 

Property aequired by a consolidated company may be subject to 
mortgages given by constituent companies before the consolidation. 

But, the mortgage does not attach to property conveyed by other 
constituent companies to the consolidated company, on the consolida- 
tion, in the absence of an agreement to that effect. Trust Co. v. 
Traction Co., 106 O. 8. 577 (1922). 

Where lands parallel to rights of way were acquired by the con- 
solidated company and its lessee, for the purpose of removing tracks 
from the highway and straightening curves, but the removals were 
not completed at the time of foreclosure, all lands used or immedi- 
ately useful or adapted to prospective needs become the property of 
the roads to which they were appurtenant and subject to the mort- 
gages. Trust Co. v. Traction Co., 106 O. S. 577 (1922). 

A railroad mortgage covering “all of the following, present and in 
the future to be acquired property and estate of said company” does not 
convey present and after acquired property generally where such descrip- 
tion is followed by a specifie reference to the property. 

King v. Atlantic, ete., R. Co., 12 C. D, 551 (1886). 

A conveyance of “all the right, title and interest which the said com- 
pany now has or may hereafter acquire in and to its aforesaid railroad” 
specifies nothing and does not convey after acquired property. 

King v. Atlantic, etc., R. Co., 12 C. D. 551 (1886). 

Section 8772 does not operate to include an extension of line in a 


prior mortgage on the original line which does not, in terms, cover after 


acquired property. 
Louisville Trust Co. v. Railway Co., 91 Fed. 699; 10 O. F. D. 646 
(1897). 

A railway company gave a mortgage to secure its coupon bonds, con- 
veying all the property which it then possessed or should thereafter acquire, 
and subsequently executed a lease, to which the mortgagee was not a party, 
whereby the lessee agreed to pay the coupons at maturity, in the event 
the net earnings of the demised road should not be sufficient to protect 
the interest on the bonds. In a suit to foreclose the mortgage, held, that 
the lease was not after acquired property within the meaning of the 
mortgage. 

Moran v. Pittsburg, etc., Ry. Co., 32 Fed. 878; 5 O. F. D. 712 (1887). 

Where a lease is executed by a mortgagor subsequent to the mort- 
gage, and there is no privity of estate or contract thereby created between 
the mortgagee and lessee, and there is no attornment by lessee to mort- 
gagee, the mortgagee can not either before or after the mortgagor’s de- 
fault, demand the benefits of the lease without the consent of the lessee. 

Moran v. Pittsburg, ete., Ry. Co., 32 Fed. 878; 5 O. F. D. 712 (1887). 

A mortgage on “the road” of the company, “whether made or to be 
made, acquired or to be acquired,” and all property, real or personal, “of 
the company, whether now owned or hereafter to be acquired, used or 
appropriated for the operating or maintaining the said road,” is not a 
lien upon the real estate of the company then owned or afterward ac- 
quired which has not been used or appropriated for operating or main- 
taining the road. 

Walsh v. Barton, 24 O. S. 28 (1873). 

Hatry v. Painesville, etc., Ry. Co., 1 ©. C. 426; 1 C. D. 2388 (1886). 
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Franchise to be a corporation. A railroad company has no power to 
mortgage or sell its franchise to be a corporation, and a judicial sale 
upon mortgages executed by it would not invest the purchaser with any 
corporate capacity whatever. 

Atkinson v. Marietta, etc., R. Co., 15 O. S. 21 (1864). 

Coe v. Columbus, etc., R. Co., 10 O. S. 372 (1859). 


Franchise to operate railroad. The franchise to maintain the railroad 
and receive compensation for transportation may be mortgaged. 
Coe v. Columbus, ete., R. Co., 10 O. 8. 372 (1859). 
A street railway may mortgage its franchise to operate on streets. 
Louisville Trust Co. v. Cincinnati, 76 Fed. 296; 10 O. Re DEEL 
(C. C. A. 1896). 


Rolling stock. Extra-territorial effect. A mortgage covers rolling 
stock, though temporarily out of the state, and a receiver may, under 
comity between states by an action brought in the foreign state in his 
own name, assert his right to the possession thereof where such right is 
not in conflict with the rights of citizens of such foreign state nor against 
the policy of its laws. 

Bank v. McLeod, 38 O. S. 174 (1882). 

Winslow v. Troy Iron, ete., Co., 1 Dis. 229 (1856). 


Scrap. Cast-off articles. The cast-off articles, fragments and old 
materials, once forming part of the road, or used in its operation, still 
continue under the mortgage, if a proper and judicious management of 
the road requires that they should be recast or exchanged for new articles, 
for the uses of the road. 

Coopers v. Wolf, 15 O. S. 523 (1864). 


Construction of mortgage and bonds. Where the words or terms of 
a bond are equivocal or not entirely clear, the court may consider the deed 
of trust in connection with the bond in order to ascertain the real con- 
tract between the corporation and the bondholder. 

Shoemaker v. Dayton, ete., R. Co., 18 Wolaebetss (1887. )< 

A mortgage given to secure the payment of dividends to the holders 
of certificates of preferred stock, is an incident to the principal obliga- 
tion, and the terms and purport of the certificates will be held to express 
the real intent of the parties, even though some of the stipulations of the 
mortgage may be apparently inconsistent with the intent as expressed by 
the certificates. 

Miller v. Ratterman, 47 O. S. 141 (1890). 


Interest. An interest coupon, in which no payee was designated, was 
held to be nonnegotiable. 

Wright v. Ohio, ete:, R. Co., 1 Disney 465 (1857). 

But coupons payable to bearer are negotiable. 

G. C. $§ 8106, 8114. 

Where bonds were issued bearing interest at seven percent, per annum, 
payable semi-annually, and it was claimed that the corporation had no 
power to contract for the payment of interest either semi-annually or at 
anv other time before the money fell due, it was held that the payment 
of the interest could be regulated according to the usual course of dealing 
in borrowing money and paying the price or compensation for its use. 

Coe v. Columbus, ete., R. R. Co., 10 O. 8. 372, 396 (1859). 

Where interest on bonds is made payable out of net income at certain 
periods, a failure of income in one period does not discharge the interest, 
but it is payable from the income of succeeding periods. 

Dayton, ete., R. Co. v. Shoemaker, 3 C. C. 473; 2 C. D. 270 (1888). 

Where the mortgage provides that the bonds shall become due imme- 


G. C. § 8793 OHIO PRIVATE CORPORATIONS. 1242 


diately upon a default of interest for six months, it is doubtful whether 
a default alone, without any steps being taken by a holder to enforce the 
provisions, is such a dishonor as to destroy the negotiability. But where 
the interest is subsequently paid in full, the negotiability of the bonds is 
restored. 

Railway Co. v. Lynde, 55 O. S. 23 (1896); aff’d, 172 U. S. 493. 


Proceeds of sale of bonds as a trust fund. Where money is held 
by a corporation or its directors, arising from a sale of its mortgage bonds, 
and the purposes for which the bonds or their proceeds are to be used by 
the corporation are set forth in the mortgage, and are such as are au- 
thorized by statute, it is a trust fund to be used in good faith by the 
corporation for the purposes stated in the mortgage. 

Columbus, ete., Ry. Co. v. Burke, 19 W. L. B. 27 (1887). 

Central Trust Co. v. Burke, 1 N. P. 169; 2 L. D. 96 (1895). 

Upon a proper showing the bondholders are entitled to an injunction 
to restrain a misuse of the funds arising from the sale of bonds. 

Columbus, etc., Ry. Co. v. Burke, 19 W. L. B. 27 (1887). 


Estoppel to deny validity of bonds. Where a company has paid in- 
terest and principal on bonds for several years, it may be estopped to 
deny the validity of the issue of the bonds. 

Shoemaker v. Dayton, etc., R. R. Co., 19 W. L. B. 322 (1888). 

See note to § 8705. 


Negotiable notes secured by bonds. A trustee appointed by a rail- 
road company to hold bonds as collateral security for its negotiable notes 
is the agent of the company and not of the holders of the notes. Notice 
to the trustee of defenses is not notice to bona fide holders of the notes. 

Central Trust Co. v. Railway Co., 7 O. L. R. 15; 169 Fed. 466 (C. 

C. 1908). 


Convertible bonds. 


See § 8709 and note. 

Where convertible bonds were issued, and the interest regularly paid, 
the bondholders are entitled to convert their bonds into stock, but to re- 
ceive only an amount of stock equal to the principal sum of the bonds, 
without stock or money for dividends on the stock, not being entitled to 
both interest and dividends. 

Sutliffe v. Cleveland, etc., R. Co., 24 O. S. 147 (1873). 

Where bonds are converted into stock, not in good faith, but for the 
purpose of keeping the control of the company in the hands of a board of 
directors, a court of equity may interfere on the ground of fraud. 

Jaldwin v. Hillsborough R. R. Co., 10 W. L. J. 356 (1853). 

See note to § 8630, Sales to directors and officers. 


Rights of general creditors, to unissued or undelivered bonds. 
Railroad mortgage bonds held by the company or its agents, for the use 
of the company before delivery, are not subject to execution as property 
of the company, nor can they be subjected to sale by proceedings in aid 
of execution. 

Means v. Cincinnati, ete., R. Co., 2 Dis. 465 (1859). 

A writ of mandamus will not be allowed to compel a corporation to 
issue its bonds to one of its creditors in order to obtain the benefit of a 
mortgage security, where the right of the creditor to such security is 
doubtful, and the property sought to be affected has passed into the hands 
of third parties as purchasers. The remedy in such ease should be by a 
Ae fh in equity against the parties whose interest it is sought to 
affect. 

Ham v. Toledo, ete., Ry. Co., 29 O. S. 174 (1876). 
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Execution against railroad property. The levy of an execution upon 
personal property of a railroad, while in actual use, is invalid on the 
ground of public policy. But in general a railroad is not entitled to spe- 
cial immunity from process in favor of its creditors. 

State v. Brimson, 46 W. L. B. 275 (Supreme Court without report, 

1901). 

A freight car in use in interstate commerce, and in transit into and 
from the state, can not be levied upon. 

Buckeye Buggy Co. v. Railway, 3 O. L. R. 426; 16 L. D. 279 (C. i a 

1905). 

Pullman Co. v. Linke, 11 O. L. R. 64; 203 Fed. 1017 (D. C. 1913). 

The execution of a mortgage by a railroad company can give no ex- 
emption to its personal property from liability for its debts that the ex- 
ecution of a like mortgage by an individual would not create. 

Coe v. Columbus, ete., R. R. Co., 10 O. S. 372 (1859). 

Coe v. Knox County Bank, 10 O. 8. 412 (1859). 

Coe v. Peacock, 14 O. S. 187. 

See Carey v. Pittsburg, etc., R. Co., 1 W. L. M. 338 (1859). 

But where the value of the entire mortgaged property is less than 
the amount of the mortgage, the removal and sale on execution of por- 
tions of such property may be enjoined. 

Lane v. Bingham, 17 O. 8. 642 (1867). 

Ludlow v. Hurd, 1 Dis. 552 (1857). 

Where the amount of mortgages exceeds the entire value of the mort- 
gaged property, only nominal damages can be recovered against the sheriff 
for refusing to levy upon and sell the property on executions against the 
company. 

Coopers v. Wolf, 15 O. 8. 523 (1864). 

See Coe v. Peacock, 14 O. 8. 187 (1863). 

When the property is inadequate security for the payment af mort- 
gage debts, a judgment creditor’s remedy is in equity, to subject the 
interest of the mortgagor to the payment of his judgment, or where the 
nature of his claim is such as to entitle him to have it paid out of the 
earnings of the company, by proceedings to appropriate so much thereof 
as may be necessary to the payment of the judgment. 

Lane v. Baughman, 17 O. S. 642 (1867). 

See Carey v. Pittsburg, ete., R. Co., 1 W. L. M. 338 (1859). 

Stewart v. Railway Co., 53 O. S. 151 (1895). 


FORECLOSURE. 


By trustee. The trustee under a railroad mortgage is bound to rec- 
ognize the rights of the holders of all bonds which are prima facie valid, 
and to act on their request to foreclose when made by the requisite num- 
ber. 

Central Trust Co. v. Ry. Co., 7 0. L. R. 15; 169 Fed. 466 (C. C. 1908). 

A trustee under a railroad mortgage, in bringing suit to foreclose, 
acts for the benefit of every bondholder who may show his right to share 
in the proceeds of sale. The trustee is not incapacitated from maintaining 
the suit although there is a controversy between bondholders as to dis- 
tribution of the proceeds, and although the trustee represents certain of 
the bondholders in a different capacity. 

Central Trust Co. v. Railway Co., 7 O. L. R. 15; 169 Fed. 466 (C. C. 

1908). 

Where bonds are payable to the trustee or to bearer, in a suit for 
foreclosure the trustee may plead a separate cause of action praying 
for personal judgment. Trust Company v. Traction Co., 106 O. S. 577 
(1922). 
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Suit by holder of non-negotiable coupons to compel trustee to foreclose. 
See Wright v. Ohio, ete., R. Co., 1 Dis. 465 (1857). aol 
A trustee, holding bonds for the benefit of others, can not: maintain 
an action of deceit to recover damages suffered by his cestuis que trustent 
by reason of a deception practiced upon them in connection with their 
purchase of the bonds, nor can he maintain an equitable action on the 


ground of fraud. 
Raymond y. Spring Grove, ete., Ry. Co., 21 W. L. B. 103 (1889). 


By one bondholder on behalf of all. Where no provision is con- 
tained in the mortgage or bonds limiting the right of foreclosure to the 
trustee, one bondholder may bring suit on behalf of all, under G. C. § 11257. 
Where a special master was appointed, all who proved their claims before 
him were held bound by the judgment as if they had been formally made 
parties. 

Carpenter v. Canal Co., 35 O. 8. 307. 

A suit by one bondholder to enforce an equitable lien of railroad 
equipment bonds, “on his own behalf as well as for all who may come 
in and contribute to the expense” is not a class suit under § 11257 and 
does not bind those who do not come in, unless they had notice and oppor- 
tunity and refused to do so, 

Adelbert College v. Toledo, ete., Ry. Co., 3 N. P. 15; 5 L. D. 14 (1896) ; 

s. c., 74 O. S. 483; reversed, 208 U. 8. 38, 609 (1908). 


In federal court. A suit in a federal court to foreclose a mortgage 
on the property of a railroad corporation, operates as constructive notice 
throughout the district, and all persons acquiring an interest in or lien 
on any part of the property during the pendency of the suit will be bound 
by the decree and sale made thereunder; the purchaser will take the prop- 
erty discharged from all such liens and interests; though the persons ob- 
taining them be not parties to the suit, they must seek satisfaction from 
the proceeds of the sale, to reach which they should become parties, and 
bring their claims to the attention of the court by appropriate pleadings. 

Stewart v. Railway Co., 53 O. S. 151 (1895). 

See Railway Co. v. Lynde, 55 O. 8. 23 (1896) ; aff’d, 172 U. S. 493. 

‘The pendency of a foreclosure suit in federal court, in which the de- 
cree saves the rights secured by a prior mortgage, does not interfere with 
the negotiation of bonds secured by such prior mortgage or impair in any 
degree the lien thereby created. 

tailway Co. v. Trust Co., 172 U. S. 493 (1899); affirming, 55 O. S. 
23. 


Effect of federal court proceeding on power of state courts. 
Where the property is in the possession of the federal court, a state court 
has no power to order a sale of the property, or, as an essential part of 
the order of sale, to adjudge that certain equipment bonds are a lien 
upon the property. 

Wabash Railroad Co. v. Adelbert College, 208 U. S. 38, 609 (1908) ; 

reversing 74 O. 8. 483. 

A judgment recovered in a state court against a railroad company 
by a creditor who was not made a party to the foreclosure suit in federal 
court, remains unaffected by the decree and sale. Such judgment becomes 
a lien on the real property owned by the company at the time of its re- 
covery, in the county where rendered, including lands acquired for the 
roadway, right of way, depots and other purposes of the company, and 
continues to be so against the property in the hands of the purchaser at 
the foreclosure sale. 

Stewart v. Railway Co., 53 O. S. 151 (1895). 


Sale must be of entire road. Because of the interest of the public 
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in the operation of railroads, a railroad must, on a judicial sale, be sold 
in entirety and not in sections. 

King v. Atlantic, etc. R. CommeaGm DOO (1Ss6)). 

Stewart v. Railway Co., 53 O. 8. 151 (1895). 

An exception to this rule exists where the property subject to the 
lien is independent, as a lot of land not actually used in operation, the 
sale of which will not interfere with operation. 

King v. Atlantic, ete., R. Co., 12 C. Dr ob) C1886). 


Injunction. An injunction may be allowed restraining the removal 
and sale on execution of portions of the mortgaged property of a railroad 
company on the application of the mortgagees, when the whole of the 
property is admitted to be inadequate security for the payment of the 
mortgage debts. 

Lane v. Baughman, 17 O. S. 642 (1867). 

Ludlow v. Hurd, 1 Dis. 552 (1857). 


Possession by trustee. A power inserted in a mortgage authorizing 
the mortgagee, upon default of payment, to take possession of the railroad 
and other property connected therewith, and to use or sell the same, must 
be exerted upon all the property mortgaged; and does not authorize the 
mortgagee to detach portions thereof, either from the possession of the 
company or an officer succeeding to its rights by a valid levy. 

Coe v. Peacock, 14 O. S. 187 (1863). 

See Goodman v. Railroad Co., 2 Dis. 176 (1858). 


Subrogation. The purchaser at a foreclosure sale may, when nec- 
essary for his protection, be subrogated to the rights of the mortgagee. 
Stewart v. Railway Co., 53 O. S. 151 (1895). 
Mill Creek, ete., Ry. Co. v. Carthage, 18 C. C. 216; 9 C. D. 833 (1899) ; 
atid. 62 OFeS 6636: 


Priorities. Where bonds, secured by one mortgage to a trustee, are 
issued at different times, the lien of all bonds, outstanding in the hands 
of bona fide holders for value, are equal in priority. The lien of each bond 
dates from the recording of the mortgage. 

Railway Co. v. Lynde, 55 O. S. 23 (1896); aff'd, 172 U. S. 493. 

Where interest on bonds is made payable out of net income, the cor- 
poration may be enjoined from expending its net income for other pur- 
poses. 

Dayton, etc., R. Co. v. Shoemaker, 3 C. C. 473; 2 Cc. D. 270 (1888). 

A claim for ties necessary to the preservation of a railroad, finished 
within six months of the appointment of a receiver, is not superior to a 
mortgage recorded prior to the making of the contract for furnishing the 
ties. 

Gregg v. Metropolitan Trust Co. (U.S. Sup. Ct. 1905); 15 O. F. D. 21; 

affirming, 124 Fed. 721; 14 O. F. D. 65; 109 Fed. 220; 13 O. F. 
D. 624. 

A railroad mortgage covering after acquired property has priority 
over a mechanic’s lien for labor and materials under § 8345, which was 
enacted after the execution and recording of the mortgage. 

Reed v. Ginsburg, 64 0. S. 11 (1901). ; 

A claim against a railroad company for money advanced to pay in- 
terest and taxes is not entitled to an equitable lien as against mortgagees. 

Coe v. Columbus, ete., R. R. Co., 10 O. S. 372 (1859). 

Where a party contracts to sell land to a railway company, but re- 
tains the legal title pending payment, it is sufficient to put subsequent 
mortgagees of the road upon inquiry as to his rights. 

Dayton, ete., R. Co. v. Lewton, 20 QO. S. 401 (1870). 
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Priorities between vendor’s lien and mortgage. 
Hatry v. Railway Co., 1 C. C. 426; 1 C. D. 238; aff’d, 23 W. L. B. 
281. 
Between mortgage and lien under conditional sale agreement. 
See notes to §§ 9060, 9061. 


Duty of purchaser to operate railroad. Where a railroad company, 
organized under the laws of Ohio with power of eminent domain, has 
constructed. and operated a line of railroad, portions of which were 
along and across public highways or other railroads, such railroad be- 
comes impressed with a publie interest. A purchaser, either at judi- 
cial sale or otherwise, has no right to operate it as a private road, to 
the exclusion of the public. State v. Black Diamond Co., 97 O. S. 24 
(1917). 

A purchaser of a street railway at judicial sale assumes the obli- 
gation of the original grantee of its street franchise to operate the 
road. Gress v. Fort Loramie, 100 O. 8. 35 (1919). 

The purchaser at judicial sale is not personally obligated to pay 
the mortgage debt, but it is his duty to repair and restore the prop- 
erty, and if he neglects such duty, any accumulated net earnings may, 
on foreclosure, be ordered applied to such purpose, and, if not so ex- 
pended, should be distributed to the mortgagee in the amount and to 
the value of the accrued depreciation. Trust Co. v. Traction Co., 106 
O. 8. 577 (1922). 


Miscellaneous. The title to rolling stock may be determined in the 
foreclosure suit. 

Central Trust Co. v. Ohio Central Ry., 15 O. F. D. 843 (C. C. 1898). 

In federal court, the court may order a sale before the final determina- 
tion of the validity and amount of bonds held by each holder, and it is 
a recognized practice to postpone the final determination of such ques- 
tions until after the sale. Petitioners who desire to contest the validity 
of certain bonds will not be allowed to intervene before the sale, but will 
be remanded for hearing before the master. 

Central Trust Co. v. Railway Co., 7 O. L. R. 15; 169 Fed. 466 (C. C. 

1908). 

A trustee appointed by a railroad company to hold mortgage bonds 
pledged as security for its negotiable notes is the agent of the company 
only. Where such trustee is a party to a suit to foreclose the mortgage, 
in a different capacity, the note holders are not thereby made parties 
by representation. 

mene Trust Co. v. Railway Co., 7 0. L. R. 15; 169 Fed. 466 (C. C. 

908). 


Section 8794. (Aggregate indebtedness shall not exceed 
capital stock.) A railroad company may borrow money, at 
not exceeding seven per cent per annum interest for any 
purpose required in its business, execute bonds or promis- 
sory notes therefor in sums of not less than one hundred 
dollars, and secure payment thereof by a pledge of its 
property and income. The aggregate indebtedness author- 
ized by this and the next preceding section shall not ex- 
ceed the amount of the capital stock of the company. (R. 
S. Sec. 3287; May 1, 1852, 50 v. 274, § 14.) 


See notes to §§ 8793, 8797 and 8705. 
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The power to mortgage income, conferred by this section, includes 
power to mortgage the property which produces the income. Trust 
©o. y. Traction Co., 106 0. 8. 577, 615 (1922). 

Distribution of income on mortgage foreclosure. Ib. 

The income which railway corporations are authorized to pledge is 
their net income, not their gross earnings. It is therefore the right and 
duty of these companies to apply their earnings, first, to pay for all 
services rendered by laborers, agents and officers; for taxes, machinery, 
fuel, expenses of maintaining and operating their roads, and for liabili- 
ties growing thereout. Second, to pay interest on mortgages. Third, 
to pay liens in the order of priority. 

Carey v. Pittsburg, etc., R. Co., 1 W. L. M. 338 (1859). 

See McCormack v. Central Ohio R. Co., 3 W. L. G. 218 (1859). 

Darst v. Pittsburg, ete., R. Co., 4 W. L. G. 377 (1859). 

Railroad Co. v. Shoemaker, 3 C. C. 473; 2 C. D. 270 (1888). 

A court of equity, upon application of an income bondholder for 
himself and others, should take cognizance of the trust, and restrain 
the corporation from diverting the funds, to which alone he and his as- 
sociates may look for the payment of their interest. 

Shoemaker v. Dayton, ete, R. R. Co., 18 W. L. B. 43; 3 C. C. 473 

(1887). 

Carey v. Pittsburg, ete., R. Co., 1 W. L. M. 388 (1859). 

See Darst v. Pittsburg, ete, R. Co., 4 W. L. G. 377 (1859). 

One lien may be put on the property after another until bonds are 
executed to the amount authorized and the power exhausted. 

See Coe v. Columbus R. R. Co., 10 O. S., 372. 400 (1859). 

Loan in excess of capital stock. 

See §§ 8705, 614-53. 

Railway companies have general power to issue bonds secured by 
mortgage and where such bonds are issued in excess of the amount al- 
lowed by law, there can be no recovery on the bonds against the indi- 
vidual stockholders and directors who caused the issue. 

Raymond v. Spring Grove, ete., Ry. Co., 21 W. L. B. 103 (1889). 


Estoppel to deny validity of issue. Where the stock of a railway 
company is irregularly increased, and bonds are issued based upon such 
increase in stock, both the corporation and the stockholders are estopped 
to deny the validity of the issue after they have acquiesced in the same 
for three years. 

Farmers Trust Co. v. Toledo, ete., Ry. Co., 67 Fed. 49; 9 O. F. D. 

230 (1895). 
Kreisser v. Ashtabula, ete. Co., 2 C. C. n. s. 597; 14 C. D. 313 
(1901). 


Section 8795. (How mortgage or pledge made.) Such 
mortgage or pledge may be by a deed of mortgage or other 
instrument in writing, executed by the company, for the 
purpose of securing payment of money loaned to it, or the 
notes, bonds, or other evidences of indebtedness issued by 
the company, and may inelude both its personal and real 
property. (R.S. Sec. 3288; February 9, 1853, 51 v. 332, § 1.) 


Section 8796. (Where mortgage recorded.) It shall be 
sufficient record of such mortgage or instrument, if it be 
recorded in the office of the recorder of deeds in each 
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county wherein the real or personal property therein de- 
scribed is situated or employed. So recorded, it shall be a 
good and substantial hen upon all of such property, from 
the date of its record in each of such counties. (BR. S. Sec. 
3289; February 9, 1853, 51 v. O02, Sua) 


The lien of all bonds, in the hands of bona fide holders, secured by 
one mortgage, but issued at different times, dates from the recording of 
the mortgage. 

Railway Co. v. Lynde, 55 O. S, 23 (1896); aff’d, 172 U. S. 493. 

See Bank v. Brotherton, 78 O. S. 173 (1908). 

A recorded mortgage given by a railroad company on its roadbed 
and other property, creates a lien whose priority can not be displaced 
thereafter either directly by a mortgage given by the company, or in- 
directly by a contract between the company and a third party for the 
erection of buildings or other works of original construction. 

Toledo, ete., R. R. Co. v. Hamilton, 134 U. S. 296; 6-0. F. D. 537 

(1890). 

A creditor having been permitted to levy an execution upon a part 
of the personal property, including a portion acquired subsequently to 
the date of both second and third mortgages, but this levy having been 
made after the action to foreclose was brought, and while the property 
was in the hands of a receiver appointed in the case, he is not entitled 
to a preference over the equitable second mortgage. 

Coe v. Columbus, ete., R. Co., 10 O. S. 372 (1859). 

Where a mortgage is defective in its execution, and therefore void 
under our laws, it is good as against a subsequent mortgage which is 
made subject to it. 

Coe v. Columbus, ete., R. Co., 10 O. 8. 372 (1859). 


Section 8797. (Disposition of securities by directors.) 
The directors of the company may sell, negotiate, mortgage, 
or pledge its own bonds or notes, as well as notes, bonds, 
scrip, or certificates for the payment of money or property 
which the company receives as donations, or in payment of 
subscriptions to the capital stock, or for other dues of the 
company, at such times and in such places, either within or 
without the state, and at such rates and for such prices, not 
less than seventy-five cents on the dollar, as, in their opin- 
jon will best advance its interests. If such notes or bonds 
are thus sold at a discount, without fraud, the sale shall 
be as valid in every respect, and the securities as binding 
for the respective amounts thereof, as if they were sold at 
their par value. (R. S. See. 3290; December 15, 1852, 51 v. 
286, §1; March 14, 1876, 73 v. 25, § 5.) 


A pledge of bonds to secure a debt of less than 75% of their 
par is invalid to the extent of the excess. Trust Co. v. Railway, 211 
Fed. 515 (D. C. 1914). 

Under a Wisconsin statute, corresponding in some respects to 
§ 8797, it was held that bonds sold for less than 75% of par were 
valid in the bands of bona fide purchasers without notice, who were 
entitled to enforce them for the full amount. In re Footville Co., 
229 Fed. 698 (C. C. A. Wis. 1916). 
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Character of transaction—sale or loan. The giving of a guaranty 
of bonds is to be looked to in determining whether the real transaction 
is a bona fide sale or a disguised loan. If a sale, the guaranty passes as 
an ae ae and is, in equity, assignable to subsequent purchasers of the 
bonds. 

Bank of Ashland v. Jones, 16 O. S. 145 (1865). 

See Junction R. R. Co. v. Bank, 12 Wallace (U. S.) 226 (1870). 

When a transaction would otherwise be a sale by a railroad corpora- 
tion of its own bonds, the fact that their payment is guaranteed by the 
directors in their individual capacities does not necessarily make the 
transaction a loan. 

Bank of Ashland v. Jones, 16 O. S. 145 (1865). 


Effect on usury laws. In so far as §§ 8797 and 8794 permit railroad 
companies to borrow money at a rate of interest exceeding 8 percent, their 
effect is to exempt railroad companies from the general usury statute; 
and notes or lease warrants executed by a railroad company for deferred 
payments on equipment purchased conditionally, and which were payable 
monthly as rental, the title to the equipment to vest in the company on 
their full payment are not usurious, though their amount is greater than 
the stated value of the equipment with 8 percent interest until maturity, 
but not greater than would have been required if they had borne 7 percent 
interest, and had been discounted at 75 percent of par. 

Metropolitan Trust Co. v. Equipment Co., 108 Fed. 913; 13 0. F. D., 

643; s. ¢., 93 Fed. 702. 

Where one contracted to perform certain services in the reorganization 
of a railway company, for which he was to receive certain amounts of 
bonds and stock in the reorganized company, it being claimed that the 
bonds were issued for less than 75 percent of their par value, and were 
therefore void under this section; held, that the stock should be taken at 
its actual, and not at its par, value, in computing the amount received by 
the company for the bonds. 

Continental Trust Co. v. Toledo, ete., R. R. Co., 86 Fed. 929 (1898) ; 

s. c., 95 Fed. 497 (1899); 82 Fed. 642 (1897). 

Before a sale of bonds can be declared invalid, as in contravention of 
the settled policy of the state where made, the repugnancy must be plain 
and substantial. The fact that bonds sold here bear a higher rate of 
interest than may be prescribed for similar bonds issued under the author- 
ity of this state, but which are authorized to be sold at any price, creates 
no repugnancy. 

Bank of Ashland v. Jones, 16 O. S. 145 (1865). 

A corporation having power to sell its bonds at less than par may 
exchange them for iron rails. 

Coe v. Columbus, ete., R. Co., 10 O. S. 372 (1859). 


Sale in foreign state. A corporation of a state, authorized to raise 
money by the sale of its bonds, may itself sell the bonds directly, either 
within or without the state, and such transaction will not be regarded as 
a loan. 

Bank of Ashland v. Jones, 16 O. S. 145 (1865). 


Foreign corporations. The law of Ohio authorizing railroad com- 
panies to sell their own bonds and notes at such prices as they may 
deem expedient, is extended by comity to the companies of other states 
authorized to transact business in Ohio. 

Junction R. R. Co. v. Bank, 12 Wallace (U. S.) 226 (1870). | 

In McGregor v. Covington, ete., R. R. Co.. 1 Dis. 509 (1857), it was 
held that this section applies only to domestic corporations, and a sale 
of bonds by a foreign corporation at less than par is usurious. 
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Authority of officers to sell bonds. 
See note to § 8705. 


Section 8798. (Securities sold to directors; when void.) 
All capital stock, bonds, notes, or other securities of such 
a company, purchased of it by a director thereof, either 
directly or indirectly, for less than par value, shall be null 
and void. (R. S. See. 3318; April 27, 1872, 69 v. 178, § 2.) 


This section applies only to stock securities, ete., issued by a company 
of which the purchaser is a director. It does not apply to securities 
issued by one company and merely guaranteed by another company of 
which the purchaser is a director. 

Railway Co. v. Kleybolte, 80 0. S. 311 (1909) ; affirming 5 N. P. 

n. 8, 6963.18 Le Dy 141. 

The words “null and void” in this section are used in the sense of 
“voidable.” 

Toledo, ete., R. Co. v. Continental Trust Co., 95 Fed. 497; 13 O. F 

D. 86 (C. C. A. 1899). 

This section applies only to original sales, and does not apply to a 
subsequent purchase by a director from the original purchaser, although 
the original sale was for less than par. 

Toldeo, ete., R. Co. v. Continental Trust Co., 95 Fed. ADT les OU H. 

D. 86 (C. C. A. 1899). 

Continental Trust Co. v. Toledo, ete., R. Co., 86 Fed. 929 (1898). 

The issue of bonds to a syndicate of which the directors are members, 
for less than par, is in violation, of this section. 

Union Trust Co. v. Railway, 17 W. L. B. 176 (1887). 

But such bonds are valid in the hands of bona fide purchasers. 

Union Trust Co. v. Railway, 17 W. L. B. 176 (1887) 

Railway Co. v. Lynde, 55 O. S. 23 (1896). 

And the bona fide purchaser of such bonds is entitled to a lien under 
the mortgage. 

Railway Co. v. Lynde, 55 O. S. 23 (1896). 

Contra, Union Trust Co. v. Railway, 17 W. L. B. 176 (1887). 

Where bonds have been purchased by a director for less than par, and 
the company has paid interest regularly for a long time, it can not re- 
pudiate the transaction without returning to the director the consideration 
paid. 

Shoemaker v. Dayton, ete., R. R. Co., 19 W. L. B. 322 (1888). 


Duty of directors. It is the duty of directors to use their best efforts 
to advance the value of the stock of their company, to restore, if lost, 
confidence therein, and to advise holders of the stock of its real value; 
and not by combinations and arrangements place themselves in a position 
of using their superior knowledge of its value to depress such value and 
purchase large quantities of stock at prices far below its real value. 

Cincinnati, ete., R. Co. v. Duckworth, 2 C. C. 518; 1 C. D. 618 (1887). 


Section 8799. (Narrow-gauge railroad may issue second 
mortgage bonds.) A railroad company having a gauge not 
exceeding three feet, known as a narrow-gauge road, incor- 
porated under the laws of this state, having at least fifty 
miles of completed road, and not exceeding six thousand 
dollars per mile of first mortgage bonds issued for each mile 
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completed, for the purpose of funding its floating debt, or 
for the completion of its unfinished proposed line of road, 
or for the purchase of rolling stock, or for the erection of 
repair shops, or for the purchase of supplies necessary for 
the operation of such road, or for any or ali of such pur- 
poses, is authorized to issue its second mortgage bonds, bear- 
ing a rate of interest not exceeding seven per cent per an- 
num, secured by a second mortgage upon its entire property, 
real and personal, and its franchise, for a sum not exceed- 
ing two-thirds the amount of its authorized capital stock, 
and sell them at such time and places within or without the 
state, and at such rate as the directors of the company deem 
for its best interest. (77 v. 164, §1; April 10, 1880; R. S. 
Sec. 3286-1.) 


Section 8800. (How bonds and mortgage authorized.) 
Such issue of bonds and mortgage must be authorized by 
a vote, either in person or by proxy, of a majority of the 
holders of paid up stock. But previous to taking such vote 
thirty days’ notice shall be given to the stockholders of the 
company, by publication in a newspaper of general circula- 
tion in each and every county through which the line of road 
is operated. (77 v. 164, §1; April 10, 1880; R. S. See. 
3286-1.) 


Section 8801. (When company may borrow money.) A 
railroad company organized under the laws of this state, or 
which is or shall be consolidated with other companies, as 
hereinafter in this title provided, at a meeting of its stock- 
holders, called as hereinbefore provided, instead of issuing 
preferred stock as provided in section eighty-eight hundred 
and seventeen may provide for borrowing money to locate, 
construct and equip its proposed line of railway, or for the 
purpose of leasing or purchasing and equipping branch or 
connecting roads constructed or in process of construction, 
not exceeding ten miles in length, or for redeeming or ex- 
changing any of its previously issued bonds, or for funding 
its floating debt, or for any or all of such purposes, in such 
an amount as it deems necessary, not exceeding its author- 
ized capital stock. (R. S. Sec. 3309a; April 14, 1880, 77 v. 
206; April 19, 1881, 78 v. 280; March 138, 1883, 80 v. 55s 
March 20, 1884, 81 v. 57; April 11, 1890, 87 v. 181; March 
10, 1892, 89 v. 82; April 27, 1896, 92 v. 415.) 


Section 8802. (Bonds in excess of capital, when lawful.) 
Railroad companies formed by consolidation of one or more 
companies of this state or of this state with one or more 
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companies of other states as hereafter in this title provided, 
may issue bonds in excess of such capital stock at such rates 
of interest as may be agreed upon between the respective 
parties, not exceeding seven per cent per annum, payable 
semiannually or quarterly, as they direct, and may execute 
and issue securities therefor, and to secure the payment 
thereof, pledge the entire property and net income of such 
company by mortgage or otherwise. (R. S. See. 3309a; 
Aprile 27, 10890; 492 ve ealiog March 10, 1892, 89 v. 82; April 
11, 1890, 87 v. 181; March 20, 1884, 81 v. 57; March 13, 
1883, 80 v. 55; April 19, 1881, 78 v. 230; April 14, 1880, 77 
v. 206.) 


Section 8803. (Bonds of consolidated railroad.) A rail- 
road company formed by the consolidation of two or more 
railroad companies existing under the laws of this state or 
by the consolidation of one or more companies created by 
or existing under the laws of this state and any other state 
or states, with a railroad company or companies of this state 
or any other state, from time to time, if authorized by the 
vote in person or proxy of holders of two-thirds of the paid- 
up stock of such consolidated company present and voting at 
meetings of stockholders, called as aforesaid, may issue its 
bonds, convertible or otherwise, into stock, bearing a rate 
of interest not exceeding six per cent per annum, for one 
or more of the following purposes: Paying, redeeming or 
funding debts or obligations assumed, incurred or created 
by it or either of its predecessors or constituent companies, 
compromising claims made against it or either of its prede- 
cessors or constituent companies, purchasing the whole- or a 
part of any railroad held by it under lease to, or operating 
contract with it or either of its predecessors or constituent 
companies acquiring the whole or a part of the stock or 
bonds of any company owning a railroad held by such con- 
solidated company under lease or operating contract, ac- 
quiring the whole or any part of the bonds, notes or other 
obligations of any other railroad company of this or any 
other state, the whole or a majority of whose capital stock 
is held by such consolidated company, completing, extend- 
ing, improving, maintaining or operating its road, branches 
or lines, held under lease or contract, laying double or addi- 
tional track, purchasing rolling stock, building depots, ele- 
vators or shops, and generally for any purpose needed in its 
business, and if the directors so determine, may secure such 
issue or issues of bonds by mortgage or pledge of its real 
or personal estate, franchise or income. (R. S. See. 3309a; 
April 14, 1880, 77 v. 206; April 19, 1881, 78 v. 230; March 
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18, 1888, 80 v. 55; March 20, 1884, 81 v. 57; April 11, 1890, 
87 v. 181; March 10, 1892, 89 v. 82; April 27, 1896, 92 v. 
415.) 


See notes to §§ 8793, 8794. 
, Application of section to street railways, before adoption of General 
Code. 
See Massillon Bridge Co. v. Cambria Iron Co., 59 O. S. 179 (1898) 


Section 8804. (Form of disposition of such securities.) 
Such securities may be expressed in dollars or in the cur- 
reney of the ecuntry where disposed of and be sold upon 
such terms, at such prices as are agreed upon between the 
respective parties not inconsistent with the laws of this 
‘state. The proceeds of their sale shall be applied only as 
now required by law. (R. S. See. 3309a; April 27, 1896, 92 
vy. 415; March 10, 1892, 89 v. 82; April 11, 1890, 87 v. 181; 
March 20, 1884, 81 v. 57; March 13, 1888, 80 v. 55; April 19, 
1881, 78 v. 230; April 14, 1880, 77 v. 206.) 


Section 8805. (Articles of incorporation may provide for 
division and classification of capital stock.) At its forma- 
tion, in its articles of incorporation, a railroad company may 
provide for the division of its capital stock into common 
stock and classes of preferred stock, by stating therein the 
amount of each kind and elass of stock, the par value of 
the respective shares thereof, and the vote which shares of 
each class shall have. Such articles also may prescribe other 
terms and conditions of such preferred stock not incon- 
sistent with law. (R. S. Sec. 3309b; April 2, 1891, 88 v. 267.) 


See §§ 8817 and 8667 to 8671 and notes. 


CONNECTING LINES. 


Section 8806. (Subscription to aid another company.) 
A company may aid another in the construction of its road, 
by means of subscription to its capital stock, or otherwise, 
for the purpose of forming a connection of the roads of the 
companies, if the road of the company so aided will not when 
constructed form a competing line. (R. S. See. 3300; March 
14, 1882, 79 v. 35; R. S. 1880, § 3300; April 15, 1873, 70 v. 
129, §24; May 1, 1852, 50 v. 281.) 


Purchase by mining, ete., company of stock in transportation com 
pany. 
See § 10138. 
This section does not apply to interurban railways. Troy Trust 
Co. v. Railway, 18 N. P. n. s. 298 (1915). 
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What roads are competing. 
See note to § 8807. 


POWER TO ACQUIRE STOCK IN OTHER CORPORATIONS. 


Generally under § 8683. Section 8683 applies to railroad companies. 
Its provisions are not inconsistent with the provisions of §§ 8806 and 8809 
but are cumulative. 

Pollitz v. Commission, 96 O. S. 49 (1917). 

Mannington v. H. V. Ry. Co., 8 O. L. R. 451, 476-480; 183 Fed. 133. 

State v. H. V. Ry. Co. 12 C. CO. n. s. 49, 59; 21 C. D. 175 (1909). 

Under § 8683 a railroad company may acquire stock in corporations 
which are (1) kindred; (2) not competing and (3) when the result of 
the purchase is not the formation of a trust. 

Mannington v. H. V. Ry. Co., 8 O. L. R. 451, 476; 183 Fed. 133 (1910). 
Stock in competing railroads can not be acquired. 

State v. H. V. Ry. Co, 12 ©. C. n. s. 49, 145; 21 C. D. 175 (1909). 

Mannington v. Ry. Co., 9 N. P. n. s. 641; 20 L. D. 468 (1910). Re- 

moved to U. S. Court, 183 Fed. 133; 8 O. L. R. 451. 


A foreign corporation may own stock in kindred but not competing 
Ohio corporations, when authorized by the laws of its home state, and 
not prohibited by statute in Ohio. 

Mannington v. H. V. Ry. Co., 8 O. L. R. 451, 481 to 484; 183 Fed. 

133 (1910). 
Smith v. Newark, ete. R. Co., 8 C. C. 583, 591 (1894). 


Under § 8806. This section authorizes only subscriptions to or pur- 
chases of stock to aid the construction of a railroad. It does not authorize 
a purchase of stock from stockholders of another railroad company, the 
road of which has been completed. 

Columbus, ete., Ry. Co. v. Burke, 19 W. L. B. 27 (1887). 

State v. H. V. Ry. Co., 12 C. C. n. 8. 49, 60; 21 C. D. 175 (1909). 


Stock in mining company. This section does not authorize a railroad 
company to purchase stock in a mining company. 

Columbus, ete., Ry. Co. v. Burke, 19 W. L. B. 27 (1887). 

A railroad company and a coal mining company are not “kindred” 
corporations under § 8683. A railroad company has no power to acquire 
stock in a coal mining company, especially to acquire or hold a controlling 
interest. 

State v. H. V. Ry., 8 Ohio App. 450; 28 O. ©. A. 241 (1917). 

State v. H. V. Ry. Co., 12 C. C. n. s. 49, 59; 21 C. D. 175 (1909). 

That a coal mining company has power to construct a railway from 
its mines to a railroad or other outlet does not constitute the mining com- 
pany a railway or kindred company. 

State v. H. V. Ry. Co., 12 C. C. n. s. 49; 21 CG D. 175 (1909). 


Stock in miscellaneous corporations. Bridge company, § 9315. Un- 
ion depot company, § 9163. Elevator company, § 10173. 


Aid by traffic guaranty and purchase or guaranty of bonds. Aid 
may be extended by a traffic guaranty and purchase of bonds. 

O. & M. R. Co. v. Short, 3 W. L. B. 1143 (1879). 

Or by a guaranty of bonds. 

Zabriskie v. Railroad Co., 23 How. (U. S.) 381; 3 O. F. D. 562. 

A railroad company which has purchased stock in another com- 
pany, as authorized by § 8683, and has in good faith, for protection 
of its own interests, acquired bonds issued by such other company, 
may, in order to sell the bonds, for an adequate price, guarantee their 
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payment. But it has no power to enter into a joint contract, with 
other guarantors, to guarantee an entire bonds issue of which it owns 
only a part. Pollitz v. Commission, 96 O. S. 49 (1917). 


Abandonment of road to which donations have been made, Con- 
struction of parallel line. A railroad company which has received from 
private parties, donations of lands, subscriptions of stock, and payments 
in money, in consideration that it should locate its road at a particular 
place, and allow private side track and warehouse privileges in connection 
therewith, will not be permitted to effectuate a change in fact (though 
not in name) of the line of its road away from such place, by organizing 
a new corporation and constructing a new road parallel with its old one, 
under a different charter, and permitting its old line to go to decay, with- 
out compensating the parties with whom it has contracted as aforesaid. 

Chapman v. Mad River, etc., R. R. Co., 6 O. S. 119 (1856). 


Action by stockholder to enjoin acquisition of stock. Venue and 
parties defendant. An action by a stockholder in a railroad company to 
enjoin the unlawful acquisition of stock in other corporations must be 
brought in a county in which jurisdiction may be acquired over the rail- 
road company. The other corporations are not proper parties defendant. 

Westfall v. Lake Shore, ete., Ry., 138 N. P. n. s. 217; 22 L. D. 75, 397 

(CP 191G).. 


Section 8807. (Lease or purchase of another railroad.) 
A company may lease or purchase any part or all of a rail- 
road constructed, or in course of construction by another 
company, if the lines of their roads are continuous or con- 
nected, and not competing, upon terms agreed upon between 
the companies. After such purchase the purchasing com- 
pany shall be vested with all the rights and powers in re- 
spect to the location, construction, completion, and opera- 
tion of such railroad, and of branches thereto of the com- 
pany from which it was purchased, including the power to 
acquire and appropriate property therefor, and be subject 
to all the duties, obligations, and restrictions of such com- 
pany. (R. S. See. 3300; March 14, 1882, 79 v. 35; R. S. 
1880, § 8300; April 15, 1873, 70 v. 129, § 24; May 1, 1852, 50 
v. 281.) 


Sale of road owned by two or more companies, § 9047 et seq. 
Power to sell road, § 9054 et seq. 


Connected roads. Two railroad companies owning lines of railroad 
connected only by other railroads, which such companies hold by lease, are 
not connected. 

State v. Vanderbilt, 37 O. S. 590 (1882). 

Where roads are connected by the tracks of a union depot and ter- 
minal company, in which each has a proprietary interest, they are con- 
necting lines within the statute. 

See Burke v. Cleveland, ete., Ry. Co., 22 W. L. B. 11 (1889). 

State v. H. V. Ry. Co., 12 C. OC. n. s. 145, 151 (1909). 

D. & U. Ry. Co. v. Ry. Co., 6 C. C. n. s. 537, 543; 15 C. D. 705 

(1902); aff'd, 67 O. S. 528. 
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Competing roads. Where the lines of two railroad companies are in 
their general features parallel they are competing roads. 

State v. Vanderbilt, 37 O. S. 590 (1882). 

State v. H. V. Ry. Co., 12 C. C. n. 8. 49, 66, 153; 21 C. D. 175 (1909). 

Chapman v. Mad River, ete., R. R. Co., 6 O. S. 119 (1856). 

But where only an inconsequential part of the lines are parallel, the 
roads are not competing. 

State v. Railway, 12 C. C. n. s. 49, 66; 21 CPD} Lh -(1.903))- 

D. & U. Ry. v. Railway, 6 0. C. n. s. 587; 15 C. D. 705 (1902); aff’d, 

67 O. S. 523. 

Roads running at right angles from point of connection can not be 
said to be competing “in their general features or from a geographical 
standpoint;” although there may be incidental competition on through 
or seaboard business. 

Burke v. Cleveland, etc., Ry. Co., 22 W. L. B. 11 (1889) 

Roads may be competing though they reach competing points by 
trackage arrangements with other lines. 

Hafer v. Cincinnati, ete., R. R. Co., 29 W. L. B. 68 (1893). 

Or by virtue of connections. 

State v. H. V. Ry. Co., 12 C. C. n. s. 145, 152 (1909). 
Roads may be competing though they do not actually cut rates. 

Hafer v. Cincinnati, etc., R. R. Co., 29 W. L. B. 68 (1893). 

No road or line may be deemed competing until constructed. 

Mannington v. H V. Ry. Co., 183 Fed. 133; 8 O. L. R. 451; 16 O. F. 

O. 552 (C. C. Ohio 1910); compare s. c, 9 N. P. n. 8. 641; 20 
L. D. 468 (C. P. 1910). 

Section 9054 does not authorize a railroad to acquire an uncompleted 
road which is parallel and naturally competing in character. 

State v Railway Co., 13 C. C. n. s. 145; 22 C. D. 147 (1910). 


Proof of illegal control of competing railroad. The control and man- 
agement by a railroad of a competing road, may be shown by the circum- 
stances. A unity of stockholding interests, together with unity of man- 
agement pursuant to an established plan, is sufficient proof. 

State v. H. V. Railway, 12 C. C. n. s. 49; 21 C. D. 175 (1909). 


LEASE. 


In the absence of statute, a railroad company has no authority to 
lease its line, if the contract lessens its obligations to the public. 
Quigley v. Toledo Co., 89 O. 8. 68 (1913). 

A lease for more than three years must be acknowledged. 
Ohio, etc., R. Co. v. Indianapolis, ete., R. Co., 5 A. L. Reg. n. s 733 
(1866). 

The leasing of its right of way is not evidence of the abandonment 
of its corporate purposes and does not impair the right of a railroad 
company to appropriate property 

Cincinnati, ete. R. Co. v. Murray, 1 N. P. n. 8. 301; 48 Bull. 877 

(1903). 

A condition in a lease, prohibiting the lessee from receiving for trans- 
portation property from certain connecting roads, is a condition subse- 
quent which is void as against public policy. 

Metropolitan Trust Co. v Columbus, ete., Ry. Co., 95 Fed. 18 (1899). 

Prior to the act of March 14, 1882, only constructed roads could be 
leased or purchased. 

Railroad Co. v. Hinsdale, 45 O. S. 556 (1888). 

A contract which, owing to defects in its execution, is invalid as a 
lease may be valid as a license. 

D. & U. Ry. Co. v. Railway Co., 1 N. P. n. s. 577 (1900); aff'd, 6 

C. C. n. s. 5387; 15 C. D. 705 (1902); 67 O. 8. 523. 
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A foreign corporation having no charter from the state of Ohio, au- 
thorizing it to construct and operate a railroad in this state, can not, by 
a transfer of a portion of a railroad already constructed in the state by 
legal authority, acquire a right to use and operate such railroad within 
this state. 

Ohio, etc., R Co. v. Indianapolis, etc., R. Co., 5 A. L. Reg. n. s. 

733 (1866). 

See § 8814. 

Where the lessee agreed to advance the money necessary to pay the 
coupons on the bonds of the lessor, such advance to be paid out of sub- 
sequent earnings and not otherwise, the agreement will not be held to be 
harsh, oppressive or inequitable, and not to be an agreement to loan 
money to an insolvent corporation, which the court will not enforce. 

Henry v. Pittsburg, ete., Ry. Co., 2 N,. P. 118; :5 LL.D. 4) (1895). 

The lessee or purchaser is subject to control of the public utilities 
commission. Barlotti v. Commission, 103 O. 8. 647, 

In an action against a railroad company for personal injuries, it 
was held that operation by the defendent as lessee or otherwise was 
sufficiently shown by proof that it issued a bill of lading for freight 
consigned to it at a station on the leased line, that defendant’s time 
table gave the leased line as one of its lines, and that the surgeon 
who treated the plaintiff was in the employ of the defendant. Rail- 
road v. Dickinson, 18 C. CG. n. s. 586 (1906); aff’d, no rep. 77 O. S. 639. 


Rescission of lease. A lease can only be rescinded by the same con- 
sent of stockholders required to authorize a lease. 
Henry v. Pittsburg, ete., Ry. Co., 2 N. P. 118, 5 L. D. 41 (1895). 


Specific performance. The specific performance of a lease will not 
be compelled by a court. 
Henry v. Pittsburg, ete., Ry. Co., 2 N. P. 118, 5 L. D. 41 (1895). 
See Port Clinton, ete., R. R. Co. v. Cleveland, ete., R. RCo: 3x08, 
544 (1862). 


Effect of receivership of lessee. The receiver of a lessee company 
has no power to abrogate a valid lease. As between the lessor and lessee 
the lease stands until abrogated under some condition therein. 

But the receiver has the option, under the direction of the court, to 
adopt or reject the lease. 

Rent accruing prior to appointment of the receiver is not a preferred 
claim. 

New York, etc., R. Co. v. Railway Co., 58 Fed. 278 (C. C. 1893). 

See Investment Co. v. Railway Co., 41 Fed. 379 (C. C. 1889). 


Duty of lessor to repair. At common law, in the absence of express 
covenant in a lease, the lessor is not bound to make repairs, additions, or 
improvements to the leased property, or to rebuild structures thereon 
which may have become unfit for use, nor is there any implied covenant 
that the property is fit for the purpose for which it is leased. The fact 
that the demised property is a railroad does not affect the application 
of those principles. 

Felton v. Cincinnati, 95 Fed. 336; 13 O. F. D. 68 (1899). 

Under a covenant to make repairs and replacements, new equip- 
ment substituted by the lessee for equipment removed may be sub- 
ject to a mortgage given by the lessor covering after-acquired prop- 
erty. Trust Co. v. Traction Co., 106 O29. bi Gr Glo22)).. 


Liability of lessor for negligence in operation. 
See § 8814. 
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PURCHASE. 


“Duties, obligations and restrictions.” The purchaser takes the prop- 
erty subject to all limitations and restrictions, of a public nature, as to 
rates of fare. 

Campbell v. Marietta, ete., Co., 23 O. S. 168 (1872). 

Railway Co. v. Moore, 33 O. S. 384 (1878). 

But not subject to private contract obligations of the seller unless 
assumed by the purchaser. A claim for breach of a contract, made by 
the selling company to transport stone for a specified rate, is not an “ob- 
ligation” binding upon the purchaser. 

Rice v. Norfolk & W. Ry., 153 Fed. 497; 15 O. F. D. 478 (C. C. A. 

1907). 


Subscriptions to stock of vendor company. This section does not au- 
thorize a sale of stock subscriptions. 

Railroad Co. v. Hinsdale, 45.0. S. 556, 557, 572 (1888). 

This section becomes a part of a contract of subscription to stock, 
and a sale of a part of the road does not release the subscriber, unless the 
subscription is conditional, and the sale makes performance of the condi- 
tion impossible. 

Armstrong v. Karshner, 47 O. S. 276 (1890). 


Control of another railroad by voting trust. 


See State v. O. & M. Ry. Co., 6 C. C. 415; 3 C. D. 518 (1892); aff'd, 
49 O. S. 668. 


License to use tracks. 
See note to § 8808, Trackage contracts. 


Effect of lease or purchase. A railroad corporation whose line is 
operated by another company under a long term lease is not required 
to make reports or pay taxes under the Willis Law (§ 5495 et seq.) 
although it maintains its corporate organization, collects the rent 
and pays dividends. Railroad Co. v. State, 2 Ohio App. 288, 20 C. . 
C. n. s. 61; 26 C. D. 403; motion to certify record overruled, 11 O. L. 
R. 538; State v. Railroad, 7 Ohio App. 309; 27 C. C. n. s. 154; 28 C. 
D. 297; motion to certify record overruled, 15 O. L. R. 481; G. C. 
§ 5518. 

Sale of road as surrender or abandonment of special charter of 
vendor company. State v. Sherman, 22 O. S. 411. 

A railroad company created under special charter, by making or 
taking leases under authority of § 8807 or similar statutes, was held to 
have accepted the general law and thereby to relinquish special privi- 
leges under its special charter. Railroad v. Cole, 29 O. S. 126 (1876). 


Section 8808: (Companies not competing may make ben- 
eficial arrangements.) Two or more companies whose lines 
are connected and not competing, may enter into any ar- 
rangement for their common benefit consistent with, and 
calculated to promote the objects for which they were cre- 
ated. (R. S. Sec. 3300; March 14, 1882, 79 v. 35; R. S. 1880, 
§ 3300; April 15, 1873, 70 v. 129, § 24; May 1, 1852, 50 v. 
281.) 


‘“Connected’’ and ‘‘competing’’ roads, see note to § 8807. 


Trackage contracts. A trackage contract between two railroad com- 
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panies, whose tracks are parallel for fifteen miles and thereafter separate 
widely, is authorized, and does not destroy, but rather creates, competition 
between them. 

D. & U. Ry. Co. v. Railway Co., 6 C. C. n. s. 587; 15 C. D. 705 

C1902) 5 aid,’ 67/0: 5:7623%" a. '.; 1 Ni-P. n. 8) 677: 

An agreement permitting one company to use the tracks of another 
company for a short distance, made in part for the purpose of enabling 
it to take up its parallel track, is authorized. The removal of such 
parallel track is a public good. 

D. & U. Ry. Co. v. Railway Co., 6 C. C. n. s. 5387; 15 C. D. 705 

CLo02 i Gh Gu 070.0, B25. Sais. LN, PL. 8. O17. 

An agreement permitting one railroad company to use the tracks of 
the other so long as they continue to exist as chartered corporations is 
in the nature of a permanent license. 

De & Us Ry. Conv. Railway) Co, 6 C. C. n. 8. 537; 15 C. D. 705 

(1902); ait'd,.87 O. S: 5235s. ¢., 1 N. P.cn. 8. 677. 
A company can only charge a reasonable price for use of tracks. 

See Toledo, etc., R. R. Co. v. Railway Co., 7 N. P. 376 (1894). 

Trackage agreement, to enable one company to connect discon- 
nected portions of its line and to form a continuous line, the grantee 
company being prohibited from taking business from or to stations of 
the grantor company, construed and held not to entitled grantee com- 
pany to use a private side track, and that grantee company could not 
be required to furnish cars to shippers in violation of the agreement. 
Railway v. Commission, 96 O. S. 414 (1917). 

Orders of public utilities commission requiring parties to track- 
age contracts to perform certain service, see 14 O. L. R. 453, 15 O. L. 
R. 317. 


Interpretation. The word “road” in a trackage contract is a generic 
term, including present and future tracks, side tracks and structural 
facilities in the transaction of both local and through business. 

Die, Uy Ry.,Co..¥: Railway Co., 6 C. C.n. s. 537; .15..C. D. 705 

(1902 isp aited 87 O.85i1623; see: VN? -P. n.-8:-07T. 

A grant of the use of the road of another company for “all trains 
required in the prosecution of its business” limits the licensee to its own 
business. Whether business conducted is that of the licensee is to be de- 
termined by the facts, and not from the engines or crews operating the 
trains. 

D. & U. Ry. Co. v. Railway Co., 6 C. C. n. s. 537; 15 C. D. 705 

(1902); ‘aff'd, 67 0. 82 623; s. ¢., 1 N. P..n.:s._ 577. 


Practical construction by the parties may be considered. Where a 
contract for the joint use of terminal property, in fixing the basis for the 
division between the companies of the cost of maintenance, used the terms 
“wheelage” and “car and engine mileage” indiscriminately, but in the 
performance of the contracts the division was based on wheelage, that 
construction was adopted by the court. 

Columbus, ete., Ry. Co. v. Penna. Co., 143 Fed. 757; 15 O. F. D. 353 

(C. C. A. 1906). 

But practical construction is not binding on successors in interest of 
one of the parties. 

D. & U. R. Co. v. Railway Co., 1 N. P. n. s. 577 (1900); aff'd, 6 C. C. 

n. 8. 537; 15 C. D. 705; 67 O. S. 523. 


Ultra vires provision. An ultra vires provision looking toward the 
stifling of competition which has not been acted upon, and which may 
be eliminated from the remainder of the contract, does not render the 
entire contract invalid. 
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D. & U. Ry. Co. v. Railway Co., 6 C. C. n. 8. 537; 15 C. D. 705 (1902) ; 
aff'd, 67 O. S. 523. 


Liability for injuries. To passengers. A common carrier being the 
owner of its tracks is liable to its passenger for an injury received in a 
collision between its car and the car of another company which it admits 
to the joint use of its track, although the collision resulted wholly from 
the negligence of the latter company. 

Maumee, etc., Co. v. Montgomery, 81 O. S. 426 (1910). 


—_—._ Liability of companies inter se. In such a ease the liability of 
the owning company for breach of its contract of carriage, and of the other 
for its negligence, may be enforced in the same action, and the facts should 
be so determined by interrogatories or special findings that liability for 
compensation may ultimately rest upon the company guilty of negligence. 

Maumee, ete., Co. v. Montgomery, 81 O. S. 426 (1910). 


To employee of other company. While it is competent, in con- 
tracts to facilitate the movements of trains at crowded terminals, to incur 
liabilities for injuries to the employees of other companies, resulting from 
negligence of their own employees, such contracts may not, by implication, 
be extended beyond the scope of their terms. 

Ann Arbor R. Co. v. Addison, 84 O. S. 259 (1911). 

See note to § 8814. 


——-. To other persons. The defendant made an arrangement with 
the D. company whereby it gave to the latter company the right to 
construct a track on the side of defendant’s roadbed for the purpose of con- 
necting the road of the D. company with defendant’s road, the connecting 
track passing over a bridge previously constructed by defendant for its 
track, and which foot-passengers had been permitted to use for the pur- 
pose of transit. The plaintiff, in passing on foot, fell through the same, 
between the rails of the connecting track, and was injured by reason of 
the defective covering; held, the defendant having no interest in or control 
over the track, can not be held liable. 

Gwathney v. Little Miami R. R. Co., 12 O. S. 92 (1861). 


OTHER CONTRACTS. 


Traffic agreements. A traffic agreement is not an “appurtenance” of 
a railroad so as to pass to the purchaser of the road from the receiver. 

Cincinnati, ete., R. Co. v. Cincinnati, etc., Ry. Co., 6 Nero eae 

D. 493 (1899). | 

An injunction will not be granted to enforce a traffic contract where 
there is an adequate remedy at law, or where the complainant’s right is 
doubtful. 

B. & O. R. Co. v. Pittsburg, ete, R. Co, 1 C. C. 100; 1 Cy DBO 

(1885). 

A traffic agreement, unfair to one company, which was controlled 
by directors who were also directors of the other company, was set 
aside. Trust Co. v. Railway, 211 Fed. 515 (D. G; 1914). 

_ A traffie agreement for the interchange of business between two 
railroads, for a term of years, requiring one road to pay to the other 
a percentage of its receipts, if necessary to pay interest on bonds of 
such other railroad, was held to create no lien on the property of the 
promissor as against subsequent purchasers or creditors. Baker v. 
Trust Co., 235 Fed. 17 (C. C. A. Ohio 1916). 


Tonnage contracts, as such and without other features, are valid. 
State v. H. V. Ry. Co., 12 C. C. n. 8. 145, 148 (1909). 


1261 RAILROADS. G. C. § 8809 


Indorsement and guaranty of bonds of coal mining companies. The 
indorsement and guaranty of the bonds of a coal mining company by a 
railway company is ultra vires; and so also is an agreement between rail- 
road companies operating parallel and naturally competing railroads to 
indorse and guarantee the bonds of a coal mining company, in consideration 
of an equal division between the railroad companies of all freight to and 
from the mines. Such obligations may be valid in favor of the bond- 
holders, but are illegal as against the state. 

State v. H. V. Ry. Co., 12 C. C. n. s. 49, 66; 21 C. D. 175 (1909). 

Such a guaranty can not be construed as a tonnage contract, but is 
in the nature of a monopoly and leads to discrimination. 

State v. H. V. Ry. Co., 12 C. C. n. s. 145 (1909). 


Illegal agreements. Right of state to interfere. The state is not 
bound by the fact that the parties are satisfied with an illegal agreement, 
but, if the public is prejudiced, it may proceed against the parties. 

State v. H. V. Ry. Co., 12 C. C. n. s. 145 (1909). 


Section 8809. (Vote of stockholders of each company 
requisite.) No such aid shall be furnished, nor any purchase 
or lease perfected, until a meeting of the stockholders of 
each of the companies has been called for that purpose by 
the directors thereof, on thirty days’ notice to each stock- 
holder, at such place and in such manner as is provided 
for the annual meetings of the companies, and the holders 
of at least two-thirds of the stock of each company, in person 
or by proxy, at such meeting, assent thereto. In case of the 
lease of a railroad situate in whole or part within this state, 
the rental reserved and secured for the leased road shall 
be equal, at least to its net earnings for the fiscal year next 
preceding the one in which the lease is made. (R. 8S. See. 
3301; April 17, 1892, 79 v. 111; Rev. Stats. 1880; April 15, 
1873, 70 v. 129, § 24.) 


The statute does not require the assent to be in any particular form, 
and the circumstances will be looked to for light on that question. 

See Humphreys v. St. Louis, ete., Ry. Co., 37 Fed. 307 (1889). 

Where a lease is made without the stockholders’ assent, their acqui- 
escence in the lease for a long period will be held to be a waiver of the 
requirement of the statute. 

See St. Louis, etc., R. R. Co. v. Terre Haute, ete., R. R. Co., 33 Fed. 

440 (1888); s. c, 145 U. S. 393. 

Zabriskie v. Cleveland, ete., R. R. Co., 64 U. S. 381 (1859). 

In construing a Nebraska statute similar to this section the court 
said: “The stockholders’ meeting, and the vote in such meeting on the 
question of assenting to the proposed lease, are matters of essence, of sub- 
stance, and not of mere form, and their assent individually obtained out- 
side of such meeting, and in the absence of deliberation, would bind no one. 

Peters v. Lincoln, ete., R. R. Co., 12 Fed. 513 (1881). 

Where the notice of meeting was not given for the time pre- 
seribed in this section, and the contract was unfair to the corporation, 
the contract was set aside. Trust Co. v. Railway, 211 Fed. 515, 527 
(D. C. 1914). 
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Section 8810. (Dissenting stockholder may sell stock; 
procedure.) A stockholder who refuses his assent to such 
sale, lease, or aid by subscription, and signifies it by notice, 
in writing, to the purchaser or lessee, within sixty days 
thereafter, on demand, shall be entitled to receive from such 
purchaser or lessee, previous to the consummation of such 
sale or lease, the average market value of his stock for six 
months next preceding the day of the meeting of the com- 
panies at which the sale or lease 1s approved, on surrender- 
ing the stock. If the stockholder and purchaser or lessee 
can not agree as to the value of the stock, the parties may 
submit the question to arbitration, to be conducted in ac- 
cordance with the provisions of law regulating arbitrations, 
so far as applicable, by three disinterested persons, to be 
appointed upon the motion of either of the parties, by the 
judge of the common pleas court of the county in which the 
owner of the stock resides, or, in case he is a non-resident 
of the state, or of any county through or into which the 
road passes, then the county in which the principal office of 
the company is kept. (R. 8S. See. 3302; April 15, 1873, 70 v. 
129, § 24 [§ 2].) 

See as to arbitration under a similar section, Railway Co. v. Garrett, 

50 O. S. 405 (1893). 


Arbitration under general corporation law, on sale of entire cor- 
porate property. § 8713 et seq. 


Section 8811. (When court may appoint arbitrators.) If 
such stockholder refuses to submit the question to arbitra- 
tion, upon the application of a director of either of the 
companies parties to the contract, the proper judge shall 
appoint the arbitrators, who shall proceed to ascertain the 
value of the stock as if the question had been submitted by 
consent of both parties. If the party owning the stock re- 
fuses to receive the amount awarded him, the company may 
deposit it with the clerk of the common pleas court of the 
county in which the arbitration is held, which deposit shall 
operate as if payment were made to the owner of the 
stock. (R. S. Sec. 3303; April 15, 1873, 70 v. 129, § 24 
[§ 2].) 


See Railway Co. v. Garrett, 50 O. S. 405 (1893). 


Section 8812. (Notice of application therefor.) In all 
eases of arbitration under the two next preceding sections, 
the party desiring such arbitration shall give the opposite 
party at least ten days’ notice of his intention to apply to 
the judge for the appointment of arbitrators, which notice 
shall be served in the manner provided for the service of 
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a summons, and must specify the time and place of the 
hearing of the application. In cases of non-residents, the 
notice shall be by publication for four consecutive weeks, 
in some newspaper printed in the county. (R. S. Sec. 3304; 
April 15, 1878, 70 v. 129, § 24 [§ 3].) 


Section 8813. (Lease of railroad; security required.) No 
company shall lease its road or any part thereof to another 
company, whether of this or any other state, as hereinbefore 
provided, unless the lessor receives full and adequate se- 
curity for the payment of the rental and for the preservation 
of its property in as good condition as on entering into pos- 
session thereof. If the lessee fails to pay such rental 
promptly when due, such lease shall be void, at the option of 
the lessor. The company to whom a railroad is leased, if a 
corporation of any other state, shall be subject to all the 
restrictions, disabilities, and duties of a railroad company 
incorporated within this state. (R. 5S. See. 83805; April 18, 
1883, 80 v. 116; R. S. 1880; April 15, 1878, 70 v. 129, § 24 
[§ 4].) 

A judgment ordering the cancellation of a railroad lease may be ap- 
pealed from by a stockholder of the lessor under § 12224 as a person di- 
rectly affected thereby when there is reason to believe that the officers of 


the lessor are acting in the interest of the plaintiff. 
Henry v. Jeanes, 47 O. S. 116 (1890); s. ¢, 48 O. S. 443. 


Under a covenant to make repairs and replacements, new equip- 
ment substituted by the lessee for equipment removed may be subject 
to a mortgage given by the lessor eovering after-acquired property. 
Trust Co. v. Traction Co., 106 O. 8. 577 (1922). 


Section 8814. (Lessor and lessee jointly liable.) Not- 
withstanding such lease the corporation of this state lessor 
therein, shall remain liable as if it operated the road itself, 
and both the lessor and lessee shall be jointly hable upon all 
rights of action accruing to any person for negligence or 
default growing out of the operation and maintenance of 
such railroad, or in any wise connected therewith, and may 
be jointly sued in the courts of this state of proper jurisdic- 
tion, and prosecuted to final judgment therein as in other 
cases of joint liability. Service may be had upon such 
companies, or either of them by the service of process upon 
any officer or agent of either of the companies. (R. 8. Sec. 
3305; April 18, 1883, 80 v. 116; Rev. Stat. 1880; April 15, 
1873, 70 v. 129, § 24 [§ 4].) 

Liability of lessor. 
In general. This section does not require both companies to be sued, 


as they are jointly and severally liable. 
Stoltz v. Baltimore, ete., R. R. Co., 7 N. P. 129 (1897). 
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See as to removal to U. S. court, Spangler v. R. R. Co., 42 Fed. 305 
(1890). t 
Commencing suit against one company will not save the running of 
the statute of limitations against the other. 
Stoltz v. Baltimore, ete., R. R. Co., 7 N. P. 129 (1897). 


For fires. Where damage is caused by a fire originating from the 
negligence of the lessee, both lessor and lessee are liable. 
Fisher v. Baltimore, ete. R. Co., 3 N. P. 283; 6 Le D367. (1896);. 


For negligence of receiver of lessee. This section does not operate 
to give a right of action against a lessor company for negligent acts of the 
employes of a receiver who is operating the road as receiver of the lessee. 

Chamberlain v. New York, ete. R. Co., 36 W. L. B. 81 (1896); 71 

Fed. 636. 

See Caldwell v. Pittsburg, ete., R. Co., 33 W. L. B. 134 (1894). 

To employes of lessee. ‘he provisions of this section apply only to 
the obligations of the lessor to the public. The lessor does not owe to 
employes of the lessee the duty of exercising ordinary care in furnishing 
him a safe place to work. 

Powers v. Railways, 12 C. C. n. s. 230; 21 C. D. 488 (1909). 

This section relates only to the duties of a carrier, and does not make 
the lessor liable to an employe of the lessee injured through the lessee’s 
failure to perform its duties as master. 

Axline v. Toledo, ete., R. Co., 138 Fed. 169; 15 O. F. D; 468° (C. CG: 

1903). 

Beltz v. B. & O. R. Co., 3 O. L. R. 419; 137 Fed. 1016 (C. C. 1905). 

Where a railway company leases its line without authority of law, 
although the lease is void, the lessor is not liable to an employe of the 
lessee injured through the negligence of the lessee. 

Hukill v. Maysville, ete., R. Co., 72 Fed. TAB. (GCs). 


At common law. 
See Gwathney v. Little Miami, etc., R. Co., 12 O. S. 92 (1861). 
Fisher v. Baltimore, ete., R. Co., 3 N. P. 283; 6 L. D. 67 (1896). 
In the absence of statute, a railroad company has no authority to 
lease its line so far as the contract lessens its obligations to the pub- 
lic. Quigley v. Railway, 89 O. S. 68 (1913). 


Under former statute. 

Collins v. B. & O. R. Co., 7 N. P. 270; 7 L. D. 445 (1898). 
Liability of companies using tracks jointly. 

See note to § 8808. Trackage contracts. 


Service of process. Jurisdiction over the lessee company is not ob- 
tained by the service of process upon the president of the lessor company. 
Collins v. B. & O. R. Co., 7 N. P. 270; 7 L. D. 445 (1898). 


Removal to federal court. Receivers of the lessee company can not 
remove an action brought against the lessor and receivers jointly under 
this section to federal court on the ground of diverse citizenship. 

Central, ete., R. Co. v. Mahoney, 114 Fed. 732; 14 O. F. D. 61 (C. 

C. A. 1902). 

But where an Ohio railroad company was joined as a defendant with 
a foreign railroad company, under a false allegation that the Ohio com- 
pany had leased its road to the foreign company, the allegation being 
made to prevent the removal, the case may be removed to federal court. 

Diday v. Railroad Co., 107 Fed. 565; 12 O. F. D. 734. 

Removal on ground of local prejudice. 
See Whelan v. Railroad, 35 Fed. 849; 6 O. F. D. 87. 
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INCREASE OF CAPITAL STOCK. 


Section 8815. (Purposes for which stock may be in- 
creased.) A company may increase its capital stock, as 
hereinafter provided, when in the opinion of the directors it 
is insufficient for the construction of its road, or it becomes 
necessary for the speedy and convenient transactions of its 
business to construct a second additional track, extend its 
line, or construct branches thereof, increase its machinery, 
rolling-stock, depots, or other fixtures, or for the purpose of 
paying any bonds issued or guaranteed by it, or for the 
purchase of a railroad within this state, sold by a judicial 
order or decree, or for completing its line of road, or liqui- 
dating or paying off any unfunded or floating debt, or other 
liabilities incurred in the construction or equipment of its 
road, or for extending it, or constructing branches as au- 
thorized or for either or all of such purposes. (R. 8. See. 
3307; May 5, 1878, 70 v. 989, §1; March 29, 1875, 72 Vv. 
91, §1.) 


Increase of capital stock under general corporation law, § 8698. 

The sale or other disposition of unissued stock is not an increase of 
capital stock. 

Sims v. Street Railroad Co., 37 O. S. 556 (1882). 

Irregularities in the proceedings to increase the stock, e. g., that no 
notice of the meeting of stockholders was given, will not defeat an action 
to recover on a subscription for such increased stock for the purpose of 
paying debts, where such subseriber having knowledge of the facts, ac- 
quiesced until the company became insolvent. 

Clarke v. Thomas, 34 O. S. 46 (1877). 

Turnbull v. Pomeroy Salt Co., 24 WwW. L. B. 183 (1890). 

See Farmers’ Loan, etc., Co. v. Toledo, ete., Ry. Co., 67 Fed. 49; 9 

O. F. D. 242 (1895). 

Where a railroad, having power to increase its stock, paid a stock 
dividend, a holder of bonds convertible into stock, who has been paid in- 
terest on the bonds, can not on converting his bonds into stock claim the 
stock dividend. 

Sutliff v. Cleveland, ete., R. Co., 24 0. S. 147 (1873). 


Section 8816. (Proceedings to increase capital stock.) 
Before any stock is issued under the next preceding section 
a majority of the directors shall call a meeting of the stock- 
holders, designating distinctly its time, place and purpose, 
and the amount of stock required, which meeting shall be 
held at the principal business office of the company in this 
state, and notice of which shall be given for at least thirty 
days previous, by continued publication in at least two 
newspapers published and of general circulation in the state, 
and by a like notice, mailed thirty days previous to the 
time named for the meeting, to each stockholder whose resi- 
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dence is known. If at such meeting the consent of the 
holders of a majority of the stock upon which they would 
be entitled to vote at an election of directors of the com- 
pany be given, the stock of the company may be increased 
to such amount as is decided to be necessary for the pur- 
poses named in the preceding section. (R. S. See. 3308; 
March 14,1876, 73 v. 25, § 2.) 


Who may vote. 

See § 8786. 

Where bonds were issued and sold on the faith of increased stock, 
the increase having been authorized by an almost unanimous vote of 
the stockholders, and no objection was made for two years thereafter, 
the stockholders were held estopped from denying the validity of the 
bonds because of the lack of notice under § 8816 and of filing the 
certificate under § 8818. Farmers Co. v. Toledo Co., 67 Fed. 49, 9 O. 
F. D. 230 (C. C. Ohio 1895). 


Section 8817. (Common or preferred stock may be is- 
sued; sale thereof.) The increased stock may be ‘‘common”’ 
or ‘‘preferred’’, as is designated in the call for the meeting 
of stockholders. If preferred stock be issued, the company 
may guarantee to the holders thereof semi-annual or quar- 
terly dividends, to an amount not exceeding six per cent 
per annum, payable at its office, or at such other place as 
the directors designate. The stock may be sold at such time 
and place, either within or without the state, as is deemed 
advisable and the proceeds thereof applied to the purposes 
for which it is issued. The unpreferred stock of the com- 
pany shall be entitled to dividends only out of the surplus 
of profits, after setting apart a sum sufficient to pay the 
dividends upon the preferred stock. The company which 
issues such preferred stock shall reserve the privilege of 
redeeming and canceling it at par, at any time after three 
years from the date of its issue. The preferred stock herein 
provided for may be convertible into bonds of the company 
at the option of the parties. (R. S. See. 3309; May 5, 1873, 
70 v. 289, § 3.) 


See §§ 8667 to 8671, 8699 and 8805. 

The right to redeem preferred stock may be exercised by the directors. 

Mannington v. Hocking Valley Ry. Co., 183 Fed. 133, 142-146; 8 O. 

L, R. 451, 462, 467; 16 O, F. D. 652 (U. 8. D. C.). 

See s.c., 9 N. P. n. 8. 641, 678 (C. P.) 20 L. D. 468. 

The redemption of preferred stock, authorized by this section, is not 
pe of the corporation’s capital stock by a purchase of its own 
shares. 

Mannington v. Hocking Valley Ry. Co., 183 Fed. 133; 8 O. L. R. 

451; 16 O. F. D. 552 (U. 8. D. ©.). 


1267 - RAILROADS. G. C. § 8820 


Section 8818. (Certificate to secretary of state.) Within 
ten days after such meeting the president and secretary of 
the company shall make an abstract, stating the whole 
amount of pre-existing capital stock, the amount authorized, 
the number of shares of stock upon which all the install- 
ments called for by the board of directors have been paid, 
and the vote at the meeting, and add a certificate that the 
provisions of the two next preceding sections have been fully 
complied with. They also shall make affidavit to such ab- 
stract and statement, and file it in the office of the secretary 
of state, who shall cause it to be recorded. (R. 5S. Sec. 3310; 
March 14, 1876, 73 v. 25, § 4.) 


Where bonds were issued and sold on the faith of increased stock, 
the increase having been authorized by an almost unanimous vote of 
the stockholders, and no objection was made for two years thereafter, 
the stockholders were held estopped from denying the validity of the 
bonds because of the lack of notice under § 8816 and of filing the 
certificate under § 8818. Farmers Co. v. Toledo Co., 67 Fed. 49, 9 O, 
F. D. 230 (C. C. Ohio 1895). 


MISCELLANEOUS. 


Section 8819. (Dissolution of certain companies.) A 
company which has been in existence three years, and has 
not begun to build the road described in its articles of in- 
corporation, or whose road if commenced, has been aban- 
doned for three years, may be dissolved by a vote of two- 
thirds of its stockholders, at a meeting called for that pur- 
pose by its president, notice of which shall be published in 
each county through or into which the line of the proposed 
road passes at least thirty days before the meeting is held. 
(R. S. See. 8363; April 27, 1872, 69 v. 17], §§ 1, 2.) 


Section 8820. (Owner of land leased for right of way 
not to be taxed.) Each company owning and occupying a 
right of way or easement in lands, either by agreement with 
the owners, or by virtue of an appropriation proceeding, 
shall present to the auditor of the county in which the land 
is situated a statement of the quantity embraced withm the 
right of way or easement. Such quantity shall be deducted 
by the auditor from the land on the tax duplicate, so that 
the owners thereof shall not be required to pay taxes thereon. 
A company hereafter becoming the owner and occupant of 
any such right of way or easement, within six months there- 
after, shall present such statement to the auditor. Upon 
the failure of the company to make the statement, the owner 
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of the land may make it. (R. 8S. Sec. 3321; March 28, 1875, 
7 OARS gaa § ike ito 


Section 8821. (Taxation of land used as right of way.) 
Any company using or occupying any land as a right of 
way, without paper title or contract of record therefor, shall 
present a correct survey and plat of such land, exhibiting 
the quantity in such right of way taken from the lands of 
an owner abutting thereon, as it then stands on the tax 
duplicate of such county, to the auditor of the county in 
which the land is situated. Such land, so used or occupied 
by any such company he shall charge to it on his dupheate, 
and such relative quantity shall be deducted by him from 
the land on the tax duplicate, so that the abutting owners 
thereof shall not be required to pay the taxes thereon. All 
costs of such survey, plat and transfer shall be paid by the 
company. Upon the failure of a company to have such sur- 
vey, plat and transfer made, the owner or owners of such 
abutting land may have it made and recover the costs there- 
of in an action against the company before any court having 
jurisdiction thereof. (R. S. See. 3322a; April 1, 1902, 95 v. 
73.) 


Section 8822. (Lease of right of way to be recorded.) 
When the grant of such right of way or easement is not in 
the form of a lawfully executed deed or lease, the recorder 
of the county where the land is situated, upon the request 
of the company owning the right of way or easement, shall 
record such grant in the record book of leases, and index 
it. Such record, or a copy thereof duly certified by the 
recorder, shall be reeeived in evidence in all courts and 
places, in the same manner and to the same effect as the 
original. The correctness of such record or copy may be 
impeached by any interested party, by competent proof. 
The recorder shall be entitled to the usual fee for recording 
such grants, and certifying copies thereof. (R. S. See. 
3322: March 23, 1875, 72 v. 71, § 8.) 


This section applies to a contract for a lease. A lease is not invalid 
because, by mistake of the recorder, it is recorded in a volume entitled 
“miscellaneous records,” instead of in the book of leases. 

Cleveland, ete., Co. v. Reid, 4 N. P. 127; 6 L. D. 273 (C. P. 1896). 

Where a contract for a right of way is not entitled to record because 
of defective execution, the construction and operation of a railroad thereon 
is constructive notice to subsequent grantees of the land. 

Miller v. Railway, 12 N. P. n. s. 683; 22 L. D. 638 (C. Pe Le 
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CHAPTER 2. 


TRACKS AND CROSSINGS. 


Tracks. § 8859. Owner may build at com- 
pany’s expense. 
§ 8823. Track to be of uniform § 8860. When two preceding sec- 
gauge. tions do not apply. 
§ 8824. When tracks used in com- § 8861. Freight ways may be con- 
mon. structed. 
§ 8825. Obstructing the laying of § 8862. Plan must be approved. 
a track. 
Railroad Crossings. Grade Crossings. 
§ 8826. Railroad crossings. § $863. Alteration or elimination 
§ 8827. Crossing of trains; how of grade or other cross- 
regulated. ings. 
§ 8828. Rules to be made and pub- § 8864. Resolution to alter or abol- 
lished. ish. 
§ 8829. Forfeiture. § 8865. Publication of resolution. 
§ 8830. Agent or superintendent § 8866. Ordinance or resolution, to 
liable. proceed with improve- 
§ 8831. Forfeiture. ment. 
§ 8882. Liability of company. § 8867. Necessary property, how 
§ 8833. When trains may cross acquired. 
without stopping. § 8868. Apportionment of cost. 
§ 88384. Court of common pleas, § 8869. Cost of maintenance of 
duty of. bridge to be borne by 
§ 8835. Grade crossings avoided, if county or state. 
practicable. § 8870. Bonds and tax. 
§ 88386. Order of court. § 8871. Assessment and determina- 
§ S837. Appeal. tion of damages. 
§ 88388. Jury. § 8872. If company fails to com- 
§ 8839. Exceptions. ply with agreement. 
§ 8840. One steam railroad cross- § 88738. Grade crossings on county 
ing another within corpo- line road. 
rate limits. § 8874. Cities may abolish grade 
§ 8841. Change of grade. crossings. 
§ 8842. Right to appeal. § 8875. Changes in location of pub- 
lic ways. 
Highway Crossings. § 8876. Preparation of plans. 
§ 8877. When common pleas court 
§ 8843. Highway crossings, side- to determine matter of 
walks, etc. improvement. 
§ 8844. Powers of councils. § S878. Who may petition the 
§ 8845. Service of notice. court. 
§ 8846. Failure to comply with no- § 8879. Procedure. 
tice. § S880. Order of the court. 
§ 8847. Crossings must be _ kept §$ SSS] Appeal and error. 
clear of snow. § 8882. How order of court en- 
§ 8848. Forfeiture. forced. 
§ 8849. Bridges over railroad cross- § S888. Apportionment of cost. 
ings. § 8884. Notice of intention to make 
§ 8850. Forfeiture. improvement. 
§ $851. Council may regulate use § 8885. Claims for damages and 
of bridge. judicial inquiry. 
§ 8852. Signboards at road cross- § 8886. Payment of railroad com- 
ings. pany’s proportion of cost. 
§ S853 Signals at railroad cross- § 8887. Height of viaduct. 
ings. § 8888. How necessary land ac- 
§ 8854. Not to interfere with city quired. ; 
ordinance. § S889 Cost of maintenance. 
§ 8855. Penalties for violation of § 8890. Bond issue. 
preceding section. § §s91 ake Levy: 
§ 8856. Tiability of company. § 8892. Street railway company to 
§ 8857. Crossing of highway. tc bear share of expense. 
cemetery. J § 8893. Time and manner of pay- 
i ment of proportion. 
Private Crossings and Ways. § 8894, Repairs. ‘ 
§ $895. Crossings to be above or 
§ 8858. When __ private crossings below grade. . 
must be built. § §896. Railroad crossings. 
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903. Height of over railroads. 


§ 8897. Highway crossings. § 8 
§ 8898. Grade crossings. § 8904. Exceptions. 
§ 8899. Petition, what to contain. § 8905. Costs. ; ; 
§ 8900. Costs and expenses. § 8906. Plans and specifications to 
§ 8901. Appeals. be filed with railroad com- 
§ 8902. Additional tracks and mission. 

switches. § 8907. How enforced. 

TRACKS. 


Section 8823. (Track to be of uniform gauge.) Every 
company shall make every railroad constructed or controlled 
by it of one uniform gauge or width of track from end to 
end. When a road connects with or crosses another road, 
the companies owning or controlling such roads may adopt 
such uniform gauge or width of track as will enable each 
company to pass its cars over the road of the other. If 
roads so connecting or crossing are constructed of different 
gauges or widths of track, the companies controlling them 
may lay down, and maintain upon the whole or any portion 
of such road or roads, an additional rail or rails, so as to 
admit the passage of the same cars over both roads, and 
also maintain and operate either or both of such roads, 
upon the track or tracks originally constructed, as is deemed 
expedient by the company or companies owning or con- 
trolling either or both of the roads. (R. 8. See. 3338; April 
3, 1866, 63 v. 88, § 1.) 


Section 8824. (When tracks used in common.) When 
two or more companies have two or more tracks of the same 
gauge in the same street, alley, public way, or opening, 
through a city or village, the council thereof may require 
such companies to use such tracks in common, and to pass 
their locomotives and cars over each track in one direction 
only. (R. 8S. Sec. 3339; April 15, 1857, 54 v. 1838, § 4.) 


It is the policy of the law to do away with unnecessary tracks. 
Dayton, etec., Ry. Co. v. Ry. Co., 6 C. C. n. s. 537, 545; 15 C. D. 705 
(1902); aff'd, 67 O. S. 523. 


Section 8825. (Obstructing the laying of a track.) No 
person or corporation shall wilfully interfere with or ob- 
struct any company engaged in laying the track of its road 
across any other railroad, if such company has fully com- 
plied with the law, and obtained the right to so lay its track; 
nor shall any person or corporation obstruct the full opera- 
tion of any road so constructed. A person or corporation 
violating the provisions of this section, for each day of such 
interference or obstruction, shall pay one thousand dollars, 
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to be recovered by action in the name of the state, half of 
the recovery to go to the company so interfered with, and 
half to the county in which the interference occurs, and 
shall also be liable for damages to the party injured. (R. 
S. Sec. 3362; April 1876, 73 v. 160, §§1, 2.) 


RAILROAD CROSSINGS. 


Section 8826. (Railroad crossings.) When the tracks of 
two railroads cross each other, or in any way connect at a 
common grade, the crossings shall be made and kept in 
repair, and watchmen maintained thereat, at the joint ex- 
pense of the companies owning the tracks. All trains or 
engines passing over such tracks must come to a full stop 
not nearer than two hundred feet, nor further than eight 
hundred feet from the crossing, and not cross until signaled 
so to do by the watchman, nor until the way is clear. (R. 
S. Sec. 3333; April 14, 1882, 79 v. 95; R. S. 1880; March 24, 
1860, 57 v. 106, §1.) 


When section does not apply. See § 8833. 


Constitutionality. This act is a valid exercise of the police power of 
the state, and is a reasonable regulation of the manner in which railroad 
trains shall be run so as to avoid danger to the lives and property of 
people using a railroad. 

Lake Shore, ete., Ry. Co. v. Cincinnati, etc., Ry. Co., 30 O. S. 604 

(1876). 

Every railroad company in this state accepts its charter and maintains. 
and operates corporate property as a railroad, subject to the inherent 
power of the state to adopt such police regulations as this, whenever public 
necessity requires them. 

Lake Shore, etc., Ry. Co. v. Cincinnati, etc., Ry. Co., 30 O. S. 604 

(1876). 
This section applies to tracks existing at the time of its enactment. 

Street Ry. Co. v. Railroad Co., 32 W. L. B. 4 (1894). 


Joint duty. This section imposes a joint duty and obligation of 
making and maintaining the crossings and keeping watchmen thereat, and 
requires the expense to be borne by the companies jointly. The burden is 
common to both companies, and where either performs the whole duty 
and pays the whole expense it is entitled to recover from the other its 
equal proportion therof. 

Baltimore, ete., R. Co. v. Walker, 45 O. S. 577 (1888). 

This section imposes on both companies the expense of making and 
keeping up such crossing as is required, without regard to the date of 
their respective charters, or the location or construction of their respec- 
tive roads. 

Lake Shore, ete., Ry. Co. v. Cincinnati, ete., Ry. Co., 30 O. S. 604 

(1876). 

Whether in a case under this section the expense should be appor- 

tioned according to the use of the crossing, or otherwise than equally. 
uaere. 
i Baltimore, ete., R. Co. v. Walker, 45 O. S. 577 (1888). 
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Duty of lessee. A railroad company which has possession and con- 
trol of a railroad in this state as lessee is one “owning the tracks” of such 
railroad within the meaning of this section. 

Baltimore, ete., R. Co. v. Walker, 45 O. 8S. 577 (1888). 

The necessity for keeping the crossing in repair, and maintaining 
watchmen thereat, grows out of the use and operation of the railroads 
crossing each other at a common grade, and the benefits thereof accrue to 
the companies using and operating the roads; and as a lessee company, 
while operating its road, receives the benefit and security resulting from 
a safe crossing and the services of the watchmen, it takes them subject 
to the burden of their expense, as provided by the statute. 

Baltimore, ete., R. Co. v. Walker, 45 O. 8S. 577 (1888). 


Negligence in operating crossing. For a charge to a jury in a neg- 
ligence case involving this section, 
See Moulder v. Cleveland, ete., R. R. Co., 1 N. P. 361 (1894). 


Specific performance of contract to maintain crossing. 
See Columbus, ete., Ry. Co. v. Ohio Southern Ry. Co., 1 C. C. 275; 
ICS Das eelss5))* 


Right to cross tracks and manner of crossing. 
See § 8834 et seq. 


Street railway crossings. 
See § 9124 et seq. 


Stopping of electric cars at steam railroad crossings. 
Order of Railroad Commission, 4 O. L. R. 668 (1906). 


Section 8827. (Crossing of trains; how regulated.) When 
two passenger or freight trains approach the crossing at 
the same time, the train on the road first built shall have 
precedence if the traeks are both main tracks over which 
all passengers and freights on the road are transported. 
But if only one track is such main track, and the other is 
a side or depot track, the train on the main track shall take 
precedence. If one of the trains is a passenger train and the 
other a freight train, the former shall take precedence, and 
regular trains on time take precedence over trains of the 
same grade not on time. Engines with the cars attached, 
not on time, shall take precedence of engines without cars 
attached, not on time. (R. 8S. Sec. 3333; April 14, 1882, 79 v. 
95; R. S. 1880; March 24, 1860, 57 v. 106, § 1.) 


See note to § 8826. 


Section 8828. (Rules to be made and published.) The 
managing agent or superintendent of each railroad shall es- 
tablish, and publish to all the employes on the road, such 
rules and regulations as in all eases will secure strict com- 
pliance with the provisions of the two next preceding sec- 
tions, and shall republish such rules and regulations on each 
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time table or ecard issued to the employes on the road. (RK. 
S. Sec. 3334; March 24, 1860, 57 v. 106, § 2.) 


Section 8829. (Forfeiture.) If such managing agent or 
superintendent fails or neglects to establish and publish such 
rules and regulations, or to republish them on each time 
table or card issued to the employes on the road, he shall 
be personally liable, for every such failure or neglect, to a 
penalty of one hundred dollars, to be recovered together 
with costs, in an action against him in favor of the state, 
to be brought in the court of common pleas of any county 
wherein such crossing is. (R. S. See. 3334; March 24, 1860, 
57 v. 106, § 2.) 


Section $830. (Agent or superintendent liable.) Such 
agent or superintendent, and the company of which he is 
agent or superintendent, shall also be liable in damages to 
any person or company injured in person or property by an 
aceident arising from such failure or neglect. (R. S. See. 
3334; March 24, 1860, 57 v. 106, § 2.) 


Section 8831. (Forfeiture.) An engineer or person in 
charge of an engine who wilfully fails to comply with the 
provisions of sections eighty-eight hundred and twenty-six 
and eighty-eight hundred and twenty-seven, or fails to bring 
the engine of which he is in charge, with the train, if any, 
thereto attached, to a full stop at least two hundred feet 
before arriving at a railroad crossing, or eonnection, or 
crosses it before signaled so to do by the watchman, or 
before the way is clear, shall be personally liable to any 
person injured by reason of such failure in a penalty of 
one hundred dollars to be recovered by civil action, at the 
suit of the state, in the court of common pleas of the county 
wherein such crossing or connection is. (R. 8S. See. 3335 ; 
March 31, 1874, 71 v. 50, § 38.) 


Section $832. (Liability of company.) The company in 
whose employ such engineer or person in charge of an en- 
eine is, as well as the, person himself, shall be liable in dam- 
ages to any person or company injured in person or prop- 
erty by such neglect or act of such engineer or person. (R. 
S See, 3335; March 31, 1874, 71 v. 50, § 3.) 


Section 8833. (When trains may cross without stopping.) 
If such two railroads crossing each other, or im any way 
connecting at a common grade, by works or fixtures to be 


erected by them render it safe to pass over such crossings 
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without stopping, and such works and fixtures first be ap- 
proved by the state railroad commission, and the plan thereof 
for such crossing, designating the plan of crossing, has been 
filed with such commission, the provisions of the preceding 
sections of this chapter relating to railroad crossings, shall 
not apply. If the commission disapproves such plan, or fails 
to approve it within twenty days from the filing thereof, 
such companies may apply in the county where the crossing 
is situated, to the common pleas court or to a judge thereof 
in vacation, in the manner provided in section eighty-seven 
hundred and seventy-five. The same proceedings may be 
had, and with the same effect. (R. S. See. 3333; April 14, 
1882, 79 v. 95; R. S. 1880; March 24, 1860, 57 v. 106, § 1.) 


Interlocking system. 


See § 592 et seq. 

Where, to obtain the right to cross the track of another company, a 
railroad company agreed to install and maintain an interlocking system 
at its own expense, such company was held liable to an employee of the 
other company injured through the negligence of the towerman in charge. 

Hydell v. Railway, 74 O. S. 138 (1906). 


Section 8834. (Court of common pleas, duty of.) When 
outside the corporate limits of a city or village it becomes 
necessary for the track or tracks of a steam, street, electric 
or interurban railroad company to cross the track or tracks 
of another steam, street, electric or interurban railroad com- 
pany, or it is necessary within the corporate limits thereof, 
for the track or tracks of a steam, street, electric or inter- 
urban railroad company to cross the track or tracks of 
another steam, street, electric or interurban railroad com- 
pany, other than with the limits of a public street or high- 
way, unless the manner of such crossing be agreed to be- 
tween such companies, the common pleas court of the county 
wherein such crossing is located, or a judge thereof in vaca- 
tion, on application of either party, must ascertain and de- 
fine by its decree the mode of such crossing which will inflict 
the least practical injury upon the rights of the company 
owning or operating the road intended to be crossed. (May 
9, 1908, 99 v. 358, §1; April 23, 1904, 97 v. 548; May 10, 
1902, 95 v. 580; R. S. See. 3333-1.) 


Crossing in a highway. See § 3775. 


This act is constitutional. 
Railway Co. v. Traction Co., 79 O. S. 136, 149 (1908). 
A similar act has been in force in Pennsylvania since 1871. 
Railway Co. v. Traction Co., 79 O. S. 136, 150. 
Railroad v. Railroad, 14 C. C. n. s. 321, 325 (1910); aff’d, 80 O. S. 
540. 


1275 RAILROADS. G. C. § 8834 


This act applies to all crossings where the companies can not agree. 

Traction Co. v. Railway Co., 11 C. C. n. s. 17; 20 C. D. 355; aff’d, 79 

O. S. 136. 

The original act (95 v. 530) applied to pending cases and it was held 
that an application might be made although proceedings to appropriate 
the right to cross had been commenced prior to its enactment. 

Railroad v. Railroad, 72 O. 8S. 368 (1905). 

But the amendments do not apply to pending proceedings. 

Railroad v. Railroad, 14 C. C. n. s. 321, 322 (1907); aff’d, 80 O. S. 540. 

The original: section (95 v. 530) was held not to apply to the crossing 
of a steam railroad by an interurban railway. 

D. & U. Ry. Co. v. Traction Co., 4 C. C. n. s. 329; 16 C. D. 1; reversed 

on other grounds, 72 O. S. 429; s. c., 1 N. P. n. s. 218, 296; 14 
L.. Dili, 143. 

Rapid Ry. Co. v. Railroad Co., 48 O. L. B. 245 (Super. Ct. Cin.). 

The inability of two railroad companies to agree does not require 
a disagreement leading to violence. It may appear in divergent views 
respecting their respective rights. 

Railway Co. v. Traction Co., 79 O. S. 186, 15 (1908). 

This section is not restricted to an initial.crossing, but applies 
where one company desires to eliminate a grade crossing. Railway v. 
Railway, 18 N. P. n. s. 289 (1915). 


Right to cross tracks prior to enactment of § 8834 et seq. Corporate 
charters and franchises are subject to the power of the state to authorize 
the construction of other railroads across their tracks whenever the public 
welfare may require. Neither the priority of one charter over the other, 
nor the prior location or construction of a railroad thereunder, affects this 
right. 

Lake Shore, ete., Ry. Co. v. Cincinnati, ete., Ry. Co., 30 0. S. 604 

(1876). 

The right of one railroad corporation to cross the track of another in 
constructing and operating its road is derived by grant of the franchise 
so to do from the state, and not by purchase or appropriation from the 
road first located and constructed. The latter has no vested exclusive 
right to such crossing for its use against the right of the public to a cross- 
ing, provided compensation is made. 

Lake Shore, etc., Ry. Co. v. Cincinnati, etc., Ry. Co., 30 O. S. 604 

(1876). 


Measure of damages. In a proceeding under the statute by a rail- 
road corporation to appropriate a strip of land across the track of an- 
other, to be used in common by each as a railroad crossing, at a common 
grade, the owner of such track has no right to recover as consequential 
damages the additional expense rendered necessary in operating its road 
caused by complying with the provisions of this section. 

Lake Shore, ete., Ry. Co. v. Cincinnati, etc., Ry. Co., 30 O. S. 604 

(1876). 

In such condemnation proceeding the company whose tracks it is 
sought to cross is entitled to compensation for the property or interest 
in its right of way and tracks actually appropriated, and for such con- 
sequential damages, not provided for by this section, as are the direct and 
proximate consequence of such appropriation. 

Lake Shore, ete., Ry. Co. v. Cincinnati, etc., Ry. Co., 30 O. S. 604 

(1876). ; 

The jury in such condemnation proceeding can not include the addi- 
tional expenses provided for by this section, nor take into account the 
detention of trains, loss of future business, nor additional expenses incl- 
dent to the future exercise of their corporate powers. 
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Lake Shore, etc., Ry. Co. v. Cincinnati, etc., Ry. Co., 30 O. 8. 604 
(1876). 


Section $835. (Grade crossings avoided, if practicable.) 
If in the judgment of such court or judge thereof, it is rea- 
sonable and practicable to avoid a grade crossing, by its 
process it shall prevent a crossing at: grade. In determining 
the mode of such crossing, no grade shall be required to 
exceed the established maximum or ruling grade governing 
the operation by motive power of that division or part of 
the railroad on which the improvement is to be made, with- 
out the consent of the company; nor shall either company’s 
track be required to be placed below high water mark. 
(May 9, 1908, 99 v. 358, §1; April 23, 1904, 97 v. 548; May 
10, 1902, 95 v. 5380; R. S. See. 3333-1.) 


This act defines the policy of the state to be that railroad tracks may 
cross at grade only in cases of necessity. 

Railway Co. v. Traction Co., 79 OFS Qo0s)e 

Railway v. Railway, 20 C. C. n. s. 408, 22 C. D. 608. 

The junior company may not defeat the operation of the act by 
voluntarily choosing a place of crossing at which the grades can not be 
separated, when there is a practicable place of crossing at which the grades 
may be separated. 

Railway Co. v. Traction Co., 79 O.S. 186° (1908)). 

Where an interlocking device has been in use for a considerable 
period, with favorable results from its operation and comparatively little 
interruption to trains of the other road and to avoid the grade crossing 
would involve heavy expense and other hardships, a grade crossing will 
not be avoided. 

Railroad Co. v. Railway Co., 14 C. C. n. s. 321; 23 CD 303 a0 ME 


aff’d, 81 O. S. 540, 550. 


“Reasonable and practicable.” This term is not synonymous with 
the term “reasonably practicable” in the Pennsylvania statute. 

Railway v. Railway, 14 C. C. n. s. 321, 322 to 325; 23 C. D. 303 (1907). 

While one of the purposes of the act is to conserve public safety, 
grade crossings will not be avoided unless it is reasonable and practicable 
to be so. ib. 


Street railway crossings at grade within municipalities. 


See notes to §§ 9108, 3775. 
Railway Co. v. Railway Co., 5 C. C. n. s. 597, 598; aff’d, 73 O. S. 364. 


Section 8836. (Order of court.) The court by its order, 
shall define the manner in which the applicant is to do or 
let the work for such crossing and equitably apportion the 
initial expense of such construction or crossing and the ex- 
pense of maintenance among the parties interested. (May 
9, 1908, 99 v. 358, §1; April 23, 1904, 97 v. 548; May 10, 
1902, 95 v. 580; R. S. 3338-1.) 

An equitable apportionment is not necessarily an equal apportionment. 

Railway v. Traction Co., 79 O. S. 136, 150 (1908). 
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The cost of maintenance as well as the initial cost should be apportioned. 

Traction Co. v. Railway Co., 79 O. S. 243 (1908). 

Where the junior road has projected and is constructing a double 
track road, the cost of a crossing sufficiently wide to carry a double 
track should be apportioned between the companies. 

Traction Co. v. Railway Co., 79 O. 8. 243 (1908). 

The court should apportion between the roads only the cost of such 
a grade of approach as will be practicable. If the junior road desires a 
lesser grade it may be charged with the entire additional expense. 

Traction Co. v. Railway Co., 79 O. S. 243 (1908). 

The road which is first established and in operation has no pro- 
prietary rights affecting a division of the costs which are superior to 
those of the later company seeking a crossing. 

Traction Co. v. Railway Co., 11 C. C. n. s. 17; 20 C. D. 355; aff'd, 79 

O. 8. 136 (1907). 

Lake Shore, ete., Ry. v. Cincinnati, etc., Ry. Co., 30 O. 8. 604 (1876). 

But to the extent that the senior company has improved its right of 
way by structures and expended money, the companies do not stand on 
an equal footing. 

Railroad v. Railway, 14 C. C. n. s. 321, 323 (1907); aff'd, 80 O. 

S. 540. 

As between a steam railroad, first established, and an electric 
railway, the steam railroad should share the cost only of that part of 
the crossing that is necessary to provide a way and support for the 
tracks of the junior company. The cost of ties, rails, ballast, ete., 
should be paid by the junior company. Railway v. Railway, 20 C. C. 
n. s. 408; 22 C. D. 608 (1906). 


Section 8837. (Appeal.) A party feeling aggrieved by 
the decision of the court shall have the right of appeal and 
proceedings in error as in other civil cases. (May 9, 1908, 
99 v. 358, §1; April 23, 1904, 97 v. 548; May 10, 1902, 95 v. 
580; R. S. See. 3333-1.) 


Right of appeal. 
See Railway Co. v. Traction Co., 79 O. S. 136, 187 (1908). 
D, & U. Ry. Co. v. Traction Co., 4 C. C. n. s. 329; 16 C. D. 1 (1903) ; 
reversed, 72 O. S. 429. 
Although the supreme court will not consider the weight of evidence, 
it will, in a proceeding in error to the circuit court, examine the record 
to see that the order of the circuit court is in accordance with a proper 


interpretation of the statute. 
Railway Co. v. Traction Co., 79 O. S. 136 (1908). 


Section 8838. (Jury.) Unless such companies agree 
upon the compensation to be paid for the land oceupied by 
such crossing, the court shall submit that question to a 
jury as provided in other cases for the appropriation of 
private property. (May 9, 1908, 99 v. 359.) 


Section 8839. (Exceptions.) Nothing herein shall pre- 
vent any street, electric or interurban railroad company or 
steam railroad company from laying additional tracks at 
existing crossings, under authority now existing by virtue 
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of law. (May 9, 1908, 99 v. 359, §1; May 3, 1904, 97 v. 
548, § 2.) 


Section 8840. (One steam railroad crossing another with- 
in corporate limits.) When, within the corporate limits of 
a city, or village, it becomes necessary for the track of a 
steam railroad company to cross the ‘track of another steam 
railroad company unless the manner of such crossings be 
agreed to between such companies, the common pleas court 
of the county wherein such crossing is located, or a judge 
thereof in vacation, on application of either party, shall 
ascertain and define by its decree the mode of such eross- 
ings which will inflict the least practical injury upon the 
rights of the company owning or operating the road to be 
crossed. If in the judgment of such court or the judge 
thereof, it is reasonablé and practicable to avoid a grade 
crossing, by its process it shall prevent a crossing at grade. 
(May 8, 1904, 97 v. 538, § 1a; R. S. § 3333-3.) 


See notes to §§ 8834, 8835. 
Crossing of street railway in highway. See § 3775. 


Section 8841. (Change of grade.) in changing the grade 
of a steam railroad, no grade shall be required to exceed the 
established maximum or ruling grade governing the opera- 
tions by engines of that division or part of the railroad on 
which the improvement is to be made, without the consent 
of the railroad company, nor shall the railroad company’s 
tracks be required to be placed below high water mark. 
(May 3, 1904, 97 v. 588, § 1a.) 


Section 8842. In its order, the court shall equitably ap- 
portion the initial expense of such construction or crossing, 
and the expense of such construction or crossing, and the 
expense of maintenance thereof among the parties interested. 
A party feeling aggrieved by the decision of the court may 
appeal therefrom as in other civil cases. Nothing herein 
shall prevent any railroad company from laying additional 
tracks at existing crossings. (May 3, 1904, 97 v. 5388, § 1a.) 


See notes to $§ 8836 and 8837. 


HIGHWAY CROSSINGS. 


Section 8843. (Highway crossings, sidewalks, etc.) Com- 
panies operating a railroad in this state, shall build and 
keep in repair good and sufficient crossings over or ap- 
proaches to such railway, its tracks, side-tracks and switches, 
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at all points where any public highway, street, lane, avenue, 
alley, road or pike is intersected by such railway, its tracks, 
side-tracks or switches; also good and sufficient sidewalks on 
both sides of streets intersected by their roads, the full width 
of the right of way owned, claimed or occupied by them. 
Crossings and approaches outside of municipal corporations, 
the township trustees shall have power to fix and determine 
as to their kind and extent, and the time and manner of 
constructing them. (April 2, 1891, 88 v. 261; R. S. See. 
3337-3.) 


The power of township trustees under this section is not abridged by 
§ 8863 et seq., which confer power on county commissioners to provide for 
the abolition of dangerous grade crossings. 

Grinnell v. Commissioners, 6 C. C. n. s. 180; 17 C. D. 118 (1904). 
Crossing defined. 

Lynch v. Railway Co., 20 C. C. 248 (1899). 
Constitutionality. : 

Lake Shore, ete., Ry. Co. v. Cincinnati, etc., Ry. Co., 30 O. S. 604 

(1876). 
See generally §§ 8913 to 8915, 8873. 


Section 8844. (Powers of councils.) As to crossings, 
approaches and sidewalks within municipal corporations, the 
municipal councils may exercise the same powers as trustees 
concerning crossways and approaches outside of municipalli- 
ties, and such ecrossways, approaches and sidewalks shall be 
constructed, repaired and maintained by the railroad com- 
panies as so ordered. (April 2, 1891, 88 v. 261, §1; R. S. 
See. 8337-3.) 


A municipal corporation may, by ordinance, regulate the length 
of time a train may remain standing across street crossings. Akron 
Vea temple, 16.0. :C: nm. s: 327 (1909). 


Section 8845. (Service of notice.) The officer or officers 
having charge of a publie highway, street or alley intersected 
by a line of railway, shall serve a written notice upon the 
nearest station agent or section foreman having charge of 
that portion of the railway where such intersection occurs, 
that the crossing, approach or sidewalk herein described 
must be built or repaired, setting forth its kind and extent 
and the time and manner of constructing it, as ordered by 
the council or trustees. (April 2, 1891, 88 v. 261, §2; R. 8S. 
See. 3387-4.) 


Section 8846. (Failure to comply with notice.) A rail- 
way company so notified must comply with such notice 
within a period of thirty days after receiving it. On failure 
so to do, the township trustees, or council as may be the 
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ossing, approach or sidewalk to be 
constructed or repaired as before ordered, and recover the 
cost of so doing with interest thereon, in a civil action 
against the railroad company, in the name of the trustees 
or municipality. (April 2, 1891, 88 v. 261, §3; BR. S. See 
3337-5.) . 


case, may cause such er 


Section 8847. (Crossings must be kept clear of snow.) 
All railway companies owning or operating a line of railway 
within this state, must keep public highways crossing such 
line of railroad clear of snow, for a distance of fifty feet 
each way from the center of its railroad along such high- 
way, so that at all times they will be in safe and convenient 
condition for travel. (April 2, 1891, 88 v. 261, §4; R.S&: 
See. 3337-6.) 


The company is only bound to use such care as a reasonable person 


would use under like circumstances. 
Cincinnati, ete., R. R. Co. v. Dagner, 39 W. L. B. 19 (1898). 


Section 8848. (Forfeiture.) A railroad company which 
neglects to comply with the terms of the five next preceding 
sections, shall be liable to pay damage to the city, village, 
or township in which the highway is situated in the sum 
of thirty dollars for such neglect, and a further sum of ten 
dollars per day for each and every day such company fails 
to comply with the terms of such sections, to be recovered 
in an action brought in the name of the city, village, or 
township. The prosecuting attorney of the county shall 
prosecute to judgment any claim arising under the forego- 
ing provisions, without charge to the city, village, or town- 
ship. (April 2, 1891, 88 v. 261, §5; R. S. Sec. 3337-7.) 


The remedy provided by this section is not exclusive. 
Alexander v. Railroad Co., 2 N. P. n. s. 59; 14 L. D. 102 (1903). 


Section 8849. (Bridges over railroad crossings.) No per- 
son, company or corporation owning, or operating a railroad, 
crossing, or that may hereafter cross, over and above @ 
street, less than seventy feet in width, in any city in this 
state, at an elevation above such street, sufficient to permit 
persons to pass and repass along such street beneath such 
crossing, shall place or cause to be placed, or permit to be 
or remain in such street, beneath such crossing or bridge, 
any pier or other stay or support therefor, unless the plac- 


ing or maintaining thereof be authorized by the city wherein» 


eae is situated, by ordinance duly passed, or permit 
ch crossing or bridge to be or remain in such condition, 
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at iron, coal or other hard substance, or fluid or noisome 
atter, can fall or drop through such crossing or bridge, 
pon persons traveling or passing beneath it. (April 23, 
904, 97 v. 302, §1; April 3, 1889, 86 v. 197; R. S. See. 
337-1.) 


This section does not authorize a municipality to grant permission to 
railroad company to occupy a public common or landing with an ele- 
ated structure. 

Railroad Co. v. Cincinnati, 76 O. S. 481 (1907); affirming, 4 N. P. 

1S, 2ht, 497. 

See note to § 8763. 

Prior to the amendment of this section in 1904 a municipal council 
ad no power to permit supports for an overhead bridge to be placed in 
he street. 

Alexander v. Railroad Co., 2 N. P. n. s. 59; 14 L. D. 102 (1903). 

Railway Co. v. Elyria, 69 O. S. 414 (1903). 

Railroad Co. v. Defiance, 52 O. S. 262 (1895); aff’d, 167 U. S. 88; 

10 O. F. D. 480. 

Where abutments were constructed and maintained on the right 
f way of a private turnpike, more than twenty-one years prior to 
ts acquisition by the county, an action by the county to compel 
emoval of the abutments was barred by the statute of limitation. 
ailway v. Commissioners, 92 O. S. 513 (1915); reversing, 21 C. C. 
pees 246, 12 N. P. n. 8. 446. 


Section 8850. (Forfeiture.) A person, company or cor- 
oration owning or operating such railroad, that fails to 
omply with the requirements of, or violates any provision 
f, the next preceding section, for each and every day dur- 
g the continuance of such failure or violation, and on 
ecount thereof, shall forfeit and pay to such city the sum 
f one hundred dollars, to be recovered in a civil action, in 
he city’s name, against the owner or operator of such rail- 
oad, or both, as the city elects. Thereafter hke recovery 
ay be had for subsequent failures and violations. (April 
b3, 1904, 97 v. 302, §1; April 3, 1889, 86 v. 197; R. S. See. 
337-1.) 


Section 8851. (Council may regulate use of bridge.) The 
ouncil of a city may prohibit the switching of freight en- 
ines, trains, or cars, over or on such crossing or bridge, 
he sounding of locomotive steam whistles, thereon or near 
hereto, and the standing or stopping of a railroad engine 
ver or on such crossing or bridge, and by ordinance, con- 
titute a violation thereof an offense, and provide for the 
unishment of any person guilty thereof. (April 3, 1889, 
6 v. 197; R. S. § 3337-2.) 


Section 8852. (Signboards at road crossings.) At all 
boints where its road crosses a public road, at a sufficient 
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elevation from such public road to admit of the free pas- 
sage of vehicles of every kind, each company shall erect a 
sign, with large and distinct letters placed thereon, to give 
notice of the proximity of the railroad, and warn persons 
to be on the lookout for the locomotive. A company which 
neglects or refuses to comply with this provision shall be 
liable in damages for all injuries which occur to persons or 
property from such neglect or refusal. (R. S. Sec. 3328; 
May 1, 1852, 50 v. 274, $18.) 


In an action by a traveler on a public highway against a railroad 
company, to recover for injuries by collision with a passing train at a 
public crossing, alleged to have been caused by negligence in the manage- 
ment of the train, where the evidence tends to show that he did not exer- 
cise proper care and caution to avoid the injury, it is competent for him 
to show that there was no sign-board up, as required by law, as reflecting 
upon the question of ‘his want of care, although the want of such sign- 
board is not alleged as a ground of recovery. 

Baltimore, ete., R. Co. v. Whitacre, 35 O. S. 627 (1880). 

Unless it is averred as a ground of negligence that a sign was omitted, 
he can not insist upon it as a substantive cause of action. If a party 
is acquainted with the crossing the absence of the warning post is not 
available as a proof of negligence. 

New York, etc., R. R. Co. v. Kistler, 16 Cc. GC. 316 (1894); 9 C. D. 

277. 

C. C. & I. Ry. Co. v. Reiss, 13 C. C. 405 (1889); 7 C. D. 450. 

See Baltimore, ete., R. Co. v. Whitacre, 35 O. S. 627 (1880). 

Lang v. Holiday, ete., Mining Co., 49 Ia. 469 (1878). 

A violation of this section does not render the company absolutely 
liable for injuries to persons or property while attempting to cross the 
track. Evidence of such omission merely establishes the negligence of 
the company, and if it appear that the plaintiff’s negligence contributed 
to the injury, he can not recover. 

Dodge v. Burlington, ete., R. R. Co., 34 Ia. 276 (1872). 


Section 8853. (Signals at railroad crossings.) Every 
company shall attach to each locomotive engine passing upon 
its road, a bell of the ordinary size in use on such engines, 
and a steam whistle. When an engine in motion and ap- 
proaching a turnpike, highway or town road crossing or 
private crossing where the view of such crossing is ob- 
structed by embankment, trees, curve or other obstruction 
to view, upon the same line therewith, and in like manner 
where the road crosses any other traveled place, by bridge 
or otherwise, the engineer or person in charge thereof, shall 
sound such whistle at a distance of at least eighty and not 
further than one hundred rods from such crossing, and ring 
such bell continuously until the engine passes the crossing. 
(R. S. Sec. 3336; April 16, 1892, 89 v. 331; May 138, 1886, 83 
v. 153: R. S. 1880; March 25, 1872, 69 v. 49, §1.) 


Duty of person about to cross tracks. Ordinary prudence requires 
that a person in the full enjoyment of the faculties of hearing and seeing, 
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before attempting to pass over a known railroad crossing, should use them 
for the purpose of discovering and avoiding danger from an approaching 
train; and the omission to do so without a reasonable excuse, therefor is 
negligence, and will defeat a recovery. 
B. & O. R. Co. v. McClellan, 69 O. S. 142 (1903). 
Stugard v. Railway, 92 O. S. 318. 
Pennsylvania Co. v. Rathgeb, 32 O. S. 66 (1877). 
Bellefontaine Ry. Co. v. Snyder, 24 O. S. 670 (1874). 
Cleveland, etc., R. R. Co. v. Crawford, 24 O. S. 631 (1874). 
Cleveland, ete., Ry. Co. v. Elliott, 28 O. S. 340 (1876). 
Lake Shore, etc., Ry. Co. v. Gaffney, 9 C. C. 32 (1894); s.c., 6 C. D. 
94. 

Lake Shore, etc., Ry. Co. v. Schade, 15 C. C. 424 (1895); s. c, 8 C. 
D. 316. 

Railway v. Schneider, 45 O. S. 678 (1888). 

Lake Shore, etc., Ry. Co. v. Geiger, 8 C. C. 41 (1893); s. ¢, 4 C. D. 
307. 

New York, etc., Ry. Co. v. Swartout, 14 C. C. 582 (1895); s. c, 6 C. 
D. 768. 

CrOnGAlmhyeCOn Vv. Keiss; Ls © ©, 405 (1889) +s. ¢c., 7 °C. Dr 450. 

Schmidt v. Railway, 22 C. D. 539 (1911). 

Traction Co. v. Smith, 15 C. C.n. s. 124 (1912). 

The duty to exercise reasonable care to discover an approaching 
train continues until the track is crossed and the danger passed. If 
a person makes no further effort than to stop and look when sixty 
feet from the track, he is guilty of contributory negligence. Woolley 
v. Railroad, 90 O. 8. 387 (1914). See Penna. Co. v. Gulling, 5 Ohio 
App. 183; 25 C. C. n. s. 326 (1916); motion to certify record over- 
ruled, 14 O. L. R. 180; Railroad v. Kately, 12 Ohio App. 16; 30 O. C. 
A. 97; motion to certify record overruled, 17 O. L. R. 24. 

Where a street car motorman, driving his car on railroad tracks, 
pursuant to a negligent direction by his conductor to “come ahead,” was 
struck and killed by a locomotive which approached without giving sig- 
nals by bell as required by this section, it was held that failure to ring 
the bell was at least a concurring cause of the accident, and that it was 
error to direct a verdict for the railroad company. 

Hales v. Railroad Co., 200 Fed. 533 (C. C. A. 1912). 


Where turnpike is crossed by bridge. This section requires the en- 
gineer having in charge an engine in motion to ring the bell and sound 
the whistle on approaching a place where the road crosses any highway 
or traveled place by a bridge or other structure. 


Railway v. Jump, 50 O. 8. 651 (1893). 


Duty to persons on track. This section is intended for the protection 
of such persons only as are crossing the track or are about to do so; and 
does not inure to the benefit of persons who are on the track but not at a 
crossing. 

Cleveland, etc., Ry. Co. v. Workman, 66 O. S. 509 (1902). 

See Dick v. Railroad Co., 38 O. S. 389 (1882). 

Railroad Co. v. Depew, 40 O. S. 121, 126 (1883). 

Railway Co. v. Gesswine, 144 Fed. 56 (1906). 

Byrket v. Railway, 10 C. C. n. s. 73; 19 C. D. 614. 

Drown v. Traction Co., 76 O. S. 234. 


Evidence. Though there is positive evidence that the whistle was 
blown before the train reached the crossing, the court can not direct a 
verdict for defendant where some of the witnesses testify that the whistle 
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was blown more than 2,000 feet from the crossing instead of within 80 or 
100 rods of it, as required by this section. 
Griffith v. Baltimore, etc., R. R. Co., 44 Fed. 574 (1890) ; G10. HD: 
666. 

Hales v. Railroad Co., 200 Fed. 533 (C. C. A. LOL) 

The testimony of witnesses who testify that they were walking on the 
track, knew the train was coming, were giving their attention to the train, 
and that they heard no whistle or bell, is not negative, but positive tes- 
timony. 

Lake Shore, ete., R. R. Co. v. Schade, 15 C. C. 424 (1895); 8 C. D. 316. 

Other things being equal, the testimony of the engineer and fireman 
of the train that the whistle was blown and the bell rung as it approached 
the crossing is entitled to more weight than the negative testimony of 
other witnesses that they did not hear either or both. 

Griffith v. Baltimore, ete., R. R. Co., 44 Fed. 574 (1900); 6 OR ii De 

666; affirmed, 159 U. 8. 603; 8 O. F. D. 573. 


Duty to trackmen. The custom of a railroad company to give signals 
as required by this section was for the sole benefit of persons using the 
crossings. A failure to give such signals does not constitute negligence 
as against a trackman. 

Norfolk, ete., Co. v. Gesswine, 144 Fed. 56; 15 O. F. D. 426 (C..C. 

A. 1906). 
See Railroad v. Skiles, 64 O. S. 458. 
Barton v. Railway, 12 C. C. n. s. 387; 21 C. D. 441; aff’d, 74 O. S. 479. 


Duty of company to take precaution in addition to bell and whistle 
signals. Compliance with § 8853 does not excuse a railroad company from 
taking other precautions if the circumstances are such as to require them. 

Erie R. Co. v. Weinstein, 166 Fed. 271; 7 0. L. R. 531 (C. C. A. 1909). 

Evans v. Erie R. Co., 213 Fed. 129 (C. C. A. 1914). 

Compliance with this section does not relieve a railway company from 
liability for injury to a traveler at a crossing resulting from negligent 
failure to take additional precautions by maintaining a watchman, cross- 
ing eat etc., or from negligently running the train at a high rate of 
speed. 

Rothe v. Penna. Co., 195 Fed. 21 (C. C. A. 1912). 

Begert v. Payne, 274 Fed. 785 (C. C. A. 1921); Railway v. Tron 

Works, 279 Fed. 32 (C. ©. A. 1922). 

In the operation of trains over a highway crosing at grade in a mu- 
nicipality where buildings obscure the approach of trains, care commen- 
surate with the danger existing must be exercised, although that may 
exceed the giving of signals by bell and whistle; but the railroad com- 
pany is not the insurer of the safety of travelers using the crossing. 

Weaver v. Railway, 76 O. S. 164 (1907). 

The statutory requirement as to signals at a crossing is not exclusive. 

Railway Co. v. Parker, 9 C. C. n. s. 28; 19 C. D. (1907). 


Section 8854. (Not to interfere with city ordinance.) 
The provisions of the next preceding section shall not inter- 
fere with the proper observance of an ordinance passed by 
a city or village council regulating the management of rail- 
roads, locomotives and steam whistles thereon, within the 
limits of such city or village. (R. S. See. 3336; April 16, 
1892, 89 v. 331; May 13, 1866, 83 v. 153; R. S. 1880; March 
25, 1872, 69 v. 49, § 1.) 


The most that can be claimed for this section is that it by implication 
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confers powers upon municipal corporations to regulate the management 
of locomotives and steam whistles and bells with reference to crossings 
in such municipalities. It does not enable municipalities to compel rail- 
roads to employ watchmen. 

Ravena v. Pennsylvania Co., 45 O. 8. 118, 125 (1887). 

Rapid Transit Co. v. Erie R. Co., 7 C. C. n. s. 199; 18 C. D. 36 (1905). 

An ordinance is invalid which requires the bell to be rung continu- 
ously while the train is passing through the corporate limits regardless 
of whether or not it is “approaching a turnpike, highway, etc.” 

Caskey v. Belle Center, 8 N. P. n. s. 153; 19 L. D. 726 (C. P. 1908). 


Section 8855. (Penalties for violation of preceding sec- 
tion.) Every engineer or person in charge of such engine 
who fails to comply with the provisions of the two preced- 
ing sections shall be personally liable to a penalty of not less 
than fifty nor more than one hundred dollars, to be recov- 
ered by civil action, at the suit of the state, in the court of 
common pleas of a county wherein there is such a crossing. 
(R. S. See. 3837; March 25, 1872, 69 v. 49, § 2.) 


Criminal penalty, see G. C. §§ 12549, 12550. 


Section 8856. (Liability of company.) The company in 
whose employ such engineer or person in charge of an en- 
gine is, as well as the person himself, shall be liable in dam- 
ages to a person or company injured in person or property 
by such neglect or act of such engineer or person. (R. 8. 
Sec. 3337; March 25, 1872, 69 v. 49, § 2.) 


The omission to ring the bell or sound the whistle at public crossings 
is not of itself sufficient ground to authorize a recovery, if the party, not- 
withstanding such omission, might, by the exercise of ordinary care, have 
avoided the accident. 

Cleveland, etc., Ry. Co. v. Elliott, 28 O. 8. 340 (1876). 

Pennsylvania Co. v. Rathgeb, 32 O, S. 66, 72 (1877). 

New York, etc., Ry. Co. v. Swartout, 14 C. C. 582 (1895); s. ¢., 6 C. 

D. 768. 
Baltimore, etc., R. R. Co. v. Griffith, 159 U. 8. 603, 607 (1895); s. ¢., 
8 O. F. D. 573. 

Horn v. Baltimore, etc., R. R. Co., 54 Fed. 301 (1893). 

Pennsylvania Co. v. Alburn, 3 Ga Quan 04m Co Damtoo mu Glo Ole) 

See Heine v. Erie R. Co., 6 C. C. n. s. 7, 9; 17 C. D. 155; reversed, 

75 O. S. 629. 

This section does not confer a right of action unless the omission of 
the signals caused the injury, nor in case the person injured is guilty of 
contributory negligence. 

Rothe v. Penna. Co., 195 Fed. 21 (C. C. A. 1912). 

It is evident from the language of this section that the failure to 
give signals must have occasioned the accident, that is, must have been 
the proximate cause of it, before a recovery can be had. 

Pennsylvania Co. v. Rathgeb, 32 O. S. 66, 122 (ONY 

Cincinnati, etc., R. Co. v. Murphy, 18 C. C. 298 (1899); s. ¢., 10 C. 

D. 195. 
Horn v. Baltimore, etc., R. Co., 54 Fed. 301 (1893). 
Where it appears that the plaintiff was struck several hundred feet 
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from a crossing, the failure to give signals for the crossing can not be 
regarded as the proximate cause of the accident. 

Lake Shore, etc., R. R. Co. v. Harris, 3 GC. Ce aval 699s 18 uD. 

400 (1901). 

The railroad can not recover from the owner of a truck for dam- 
age to railroad equipment from a collision at a crossing, where there 
was failure to sound whistle and ring bell as required by § 8853. 
Railway v. Norton Iron Works, 279 Fed. 32 (1922). 


Section 8857. (Crossing of highway to cemetery.) All 
railroads hereafter constructed, which cross an avenue or 
public highway leading from a city to a public cemetery 
thereof, situate within or without the limits of the city, shall 
be constructed so as to pass under or over such avenue or 
highway, at an elevation or depression as the case may be, 
that will allow the unobstructed passage of all wagons, car- 
riages, or other vehicles necessary for any person to use 
thereon. (R. S. Sec. 8284; May 1, 1852, 50 v. 274, § 16.) 


The cemetery of a private association does not come within the terms 
of this section. It covers and protects only cemeteries owned by cities. 
Youngstown v. Pittsburg, ete, R. R. Co... 3 OG, 0.21432 C.D. i2i 
(1888). 


PRIVATE CROSSINGS AND WAYS. 


Section 8858. (When private crossings must be built.) 
When a person owns fifteen or more acres of land in one 
body, through which a railroad passes, and which is so 
situated that he can not use a crossing in a public street, 
lane, road or other highway, in going from his land on one 
side of the railroad to that on the other side without great 
inconvenience, at his request, and within four months there- 
after, the company or person operating it, at the expense of 
such company or person shall construct a good and sufficient 
private crossing across such railroad and the lands occupied 
by the company, between the two pieces of land to enable 
such landowner to pass with a loaded team, and over which 
he may go at all times when such railroad is not being used 
at the crossing, or so near to it as to render passing thereat 
dangerous. (R. S. Sec. 3327; April 18, 1874, 71 v. 85, § 1.) 


This section was held constitutional in Mitchell, etc., Co. v. Wabash 
R. Co., 3 N. P. 231; 6 L. D. 135 (C. P. 1896), which case was affirmed by 
the supreme court (59 O. 8. 607), without, however, passing on its con- 
stitutionality. 

Railway Co. v. Wachter, 70 O. S. 113, 117, 121 (1904). 

This section and § 8859 apply only to cases where lands, intersected 
by a railroad, are in one ownership at the time of the construction of the 
road. 

Gratz v. Railroad Co., 76 O. S. 230 (1907). 


1287 RAILROADS. G. C. § 8858 


But any owner of land lying on both sides of the road may, at his 
own expense, construct a crossing, providing it is suitably located and 
necessary for the convenient use of his lands and does not interfere with 
the movement of trains. 

Gratz v. Railroad Co., 76 O. S. 230 (1907). 

This section does not apply where the lands are used for indus- 
trial purposes. Railway v. Bradford, 30 O. C. A. 40 (1919); compare, 
Mitchell v. Railroad, 3 N. P. 231; 6 L. D. 135 (1896). 

Where the land on either side of the tracks is accessible to a 
highway, a private crossing can not be required as a way of neces- 
sity, although the highway crossing may be less convenient. Railway 
v. Bradford, 30 O. GC. A. 40 (1919). ‘ 

The right to a crossing under this section is not affected by the fact 
that the right of way was appropriated, and the railroad constructed, 
before the enactment of this section. 

Mitchell, ete., Co. v. Wabash R. Co., 3 N. P. 231; 6 L. D. 185 (C. P. 

1896) ; aff’d, 59 O. S. 607. 

The right to a private crossing depends upon the fact that the public 
crossing can not be used “without great inconvenience,” and that such 
private crossing shall be used only when not dangerous; a crossing, there- 
fore, should be constructed at the point most convenient and least dan- 
gerous. 

Mitchell v. Wabash R. R. Co., 3 N. P. 231; 6 L. D. 135 (C. P. 1896). 

Where the matter is before a court of equity, if the parties can not 
agree as to the location, the court will fix it by means of engineers and 


referees. 
Mitchell v. Wabash R. R. Co., 3 N. P. 231; 6 L. D. 135 (C. P. 1896). 


Injunction. Where a landowner, who is entitled to a crossing at his 
own expense but not at the expense of the railroad company, served a 
notice on the company requiring it to construct such crossing, the com- 
pany is not entitled to an injunction preventing such crossing. 

Gratz v. Railroad Co., 76 O. S. 230 (1907). 

Where a landowner has complied with this section, and the railroad 
company has declared its intention of preventing the construction of the 
crossing, an injunction may be allowed to prevent such interference. 

Mitchell v. Wabash R. R. Co., 3 N. P. 231; 6 L. D. 135 (1896) ; aff'd, 

59 O. S. 607. 
See Jones, ete., Co. v. C. C. C. T. & S. Ry. Co., 7 N. P. 245 (1894). 


Right to crossing in absence of statute. Where a landowner con- 
veys to a railroad company a right of way through his land, the right 
to a private crossing remains in the grantor, provided such crossing is 
necessary for the convenient use of his lands, and will not unreasonably 
interfere with the use of the right of way for railroad purposes. 

Railway v. Wachter, 70 O. 8S. 113 (1904). 

See Gratz v. Railroad Co., 76 O. S. 230, 233 (1907). 


Statute of limitations. The right to a crossing is not barred by the 
statute of limitation of twenty-one years. 
Railway v. Wachter, 70 O. S. 113. 


Contract for private crossing; remedies for breach. 


See Bell v. Dayton, etc., R. R. Co., 3 C. C. 31; 2 C. D. 19 (1887). 

Dayton, ete., R. R. Co. v. Lewton, 20 O. S. 401 (1870). 

Where a contract for a right of way required the railroad company to 
construct a cattle pass, but the deed of the right of way was silent as to 
the cattle pass, which had been constructed before the execution of the 
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deed, it was held that the purchaser of a railroad, on foreclosure, could 
not fill up the cattle pass, possession by the grantor constituting notice. 

Lowe v. Railway, 12 C. C. 743; 4 C. D. 85 (1894). 

An agreement requiring the railroad company to build a crossing 
within one year after completion of the road is not a covenant running 
with the land, specifically enforceable against a successor railroad com- 
pany, several years thereafter, where the agreement contained no covenant 
requiring the successor to build or maintain the crossing. 

Zens v. Railway, 14 N. P. n. s. 202; 23 L. D; 182° (CrP: 18d 1: 


Section 8859. (Owner may build at company’s expense.) 
If, for four months after request by such landowner for that 
purpose, such company or person neglects to construct a 
good and sufficient private crossing as provided in the next 
preceding section, after reasonable notice to the agent of 
the company for receiving and shipping freight at the sta- 
tion on the railroad nearest to the land where it is pro- 
posed to construct such crossing by the landowner of the 
time when he will proceed to construct it, he may enter 
upon the lands of the company, at any point he wishes be- 
tween the two pieces of his land, and construct such cross- 
ing. Such company or person shall be lable to him for all 
the reasonable expense thereof, not exceeding the sum of 
fifty dollars, which he may recover in an action against it 
or him. (R. S. Sec. 3328; April 18, 1874, 71 v. 85, §1.) 

Section cited 30 W. L. B. 206. 

Constitutionality of section. 
See Railway v. Wachter, 70 O. 8S. 113, 117, 121 (1904). 
Mitchell, etc., Co. v. Wabash R. Co., 3 N. P. 231; 6 L. D. 135 (C. P. 
1896). 

This ae and § 8858 apply only to cases where lands are in one 
ownership at the time of the construction of the road. But any owner 
of land lying on both sides of the road may, at his own expense, build a 
proper crossing. 


Gratz v. Railroad Co., 76 O. 8. 230 (1907). 


Section 8860. (When two preceding sections do not ap- 
ply.) The provisions of the next two preceding sections 
relating to private crossings shall not apply to any case in 
which compensation for building a private crossing has been 
or may hereafter be taken into consideration, and estimated 
as part of the consideration to be paid for the right of way, 
so far as the right to private crossing, has been or may be 
settled or paid for; nor shall such sections be held to affect, 
in any manner, any contract or agreement between any rail- 
road company, or person having control or management of 
a railroad, and the proprietor or oceupants of lands adjoin- 
ing, for the construction or maintenance of railroad cross- 
ings. (R. 8S. See. 3329; March 25, 1859, 56 v. 62, § 4; April 
18, 1874, 71 v. 85, § 1.) 


1289 RAILROADS. G. C. § 8862 


Where compensation for building a fence or private crossing was 
taken into consideration when the right of way was acquired, the com- 
pany is not liable either to the landowner or the public for failure to 
fence or for insufficient fences. 

Railway Co. v. Wood, 47 O. S. 431 (1890). 

Where the defense of the company is that it has made compensation 
for fencing under this section, and the records of the condemnation pro- 
ceedings are silent upon the subject, no presumption arises that the mat- 
ter of fences was considered, even if the proceedings were had prior to 
the passage of this act. 

Railroad Co. v. Hoffhines, 46 O. 8. 643 (1888). 

Mitchell, etc., Co. v. Wabash R. Co., 3 N. P. 231; 6 L. D. 135 (1896). 


Contract between owner and railroad company. An agreement is 
not binding on a subsequent purchaser of the land who had neither actual 
nor constructive notice thereof at the time of the purchase. 

Railway v. Bosworth, 46 O. 8. 81 (1888). 

A valid agreement embodied in the record of the appropriation pro- 
ceeding is binding upon subsequent purchasers. 

Huston v. Railroad Co., 21 O. S. 235 (1877). 

See also notes to §$§ 8918 and 8914. 


Section 8861. (Freight ways may be constructed.) <A 
person owning or operating a coal or iron-ore mine, stone- 
quarry, rolling mill, or machine shop, who, as a means of 
removing the product thereof, uses or desires to use a rail- 
way, may construct one and run ears thereon, over or under 
any railroad or public highway, the consent of the owner 
of the fee in the land at such crossing first being obtained. 
Such railway shall be so constructed as in no wise to impede 
or interfere with the running of cars or the travel upon such 
railroad or highway, or in any manner injure or impair 
either, or any switch, building, or appurtenance connected 
therewith or belonging thereto. When such freightway is 
constructed over a railroad, it shall be at the height of at 
least eighteen and one-half feet in the clear above the rails 
thereof. (R. S. Sec. 3355; May 1, 1873, 70 v. 194, § 1.) 


This section contemplates a private railroad or switch for the 
use of the company constructing it. Barlotti v. Commission, 103 OL 
8S. 647 (1921). 


Section 8862. (Plan must be approved.) Before a per- 
son constructs such railway across a railroad he shall sub- 
mit the plan of construction to the railroad commission for 
its approval, which at the cost of such person for traveling 
expenses or otherwise, must see that the structure in all 
respects conforms to the requirements of the next preceding 
section. (R. 8. Sec. 3356; May 1, 1873, 70 v. 194, § 2.) 
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Section 8863. (Alteration or elimination of grade or other 
crossings. Powers of commissioners with respect to roads 
lying within municipalities.) If the council of a municipal 
corporation in which a railroad or railroads, and a street or 
other public highway cross each other at a grade or other- 
wise, or the commissioners of a county in which a railroad 
or railroads and a public road or highway cross each other 
at grade, and the directors of the railroad company or com- 
panies are of the opinion that the security and convenience 
of the public require alterations in such crossing, or the 
approaches thereto, or in the location of the railroad or 
railroads or the public way, or the grades thereof, so as to 
avoid a crossing at grade, or that such crossing should be 
discontinued with or without building a new way in sub- 
stitution therefor, and if they agree as to the alterations 
they may be made as hereinafter provided; provided, how- 
ever, that the commissioners of a county shall have the same 
powers with respect to that part of a state, county or town- 
ship road which lies within the limits of a municipal cor- 
poration as are conferred upon municipal corporations to 
alter or require to be altered, any railroad crossings, or to 
require any improvement in connection therewith to be 
made, and to apportion the cost thereof between the county 
and such railroad or railroads, as is provided in sections 
8874, 8875, 8876, 8877, 8878, 8879, 8880, 8881, 8882, 8883, 
8884, 8885, 8886, 8887, 8888, 8889, 8890, 8891, 8892, 8893 
and 8894, of this chapter. (106 v. 206; R. S. See. 3337-8; 
April 27, 1893, 90 v. 359.) 


This act (§§8863 to 8873), is adopted from a similar act in Mas- 
sachusetts. 

Stoner v. Railway, 9 N. P. n. s. 337, 348; 20 L. D. 448 (C. P. 1909). 

Sections 8863 et seq. are limited to existing crossings and do not 
apply to proposed crossings over a railway not yet constructed. 

Grinnell v. Commissioners, 6 C. C. n. s. 180; 17 C. D. 118 (1904). 

The highway may be diverted from its original location for a short 
distance. 

Stoner v. Railway, 9 N. P. n. s. 337; 20 L. D. 448 (C. P. 1909). 

An owner of lands abutting upon that portion of a highway, which 
it is proposed to vacate or divert, may enjoin such change where the 
injury is different in kind from that of the general public. 

Grinnell v. Commissioners, 6 C. C. n. s. 180; 17 C. D. 118 (1904). 
Injunction by taxpayer. 

See Stoner v. Railway, 9 N. P. n. s. 337; 20 L. D. 448 (C. P. 1909). 

The authority of township trusteees under § 8843 to determine the 
kind, manner, etc., of construction of crossings, is not repealed or abridged 
by this section. 

Grinnell v. Commissioners, 6 C. C. n. s. 180; 17 C. D. 118 (1904). 

Elimination of a grade crossing by agreement under this section 
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may be enforced against an interurban railway, although it has an 
existing crossing contract with the railroad company. Railway v. 
Railway, 18 N. P. n. s. 289 (1915). 

While § 8863 et seq. apply only to elimination of grade crossings 
by agreement and § 8874 et seq. apply only to adversary proceedings, 
“yet the whole is one scheme of legislation having for its purpose 
the elimination of grade crossings where the security and convenience 
of the public require such elimination.’’?’ Sandusky v. Railroad, 101 
O. 8. 225 (1920). 

In proceeding under § 8874 county commissioners must not only 
adopt a resolution of necessity, but must endeavor to reach an agree- 
ment with the railroad company as to the location of the undercross- 
ing and the plans and specifications therefor. Arbaugh vy. Railroad, 
104 O. S. 110 (1922). 

As to power of county commissioners, see also §§ 6952-2, 6952-3. 


Section 8864. (Resolution to alter or abolish.) When it 
is deemed necessary by a municipality or a county to join 
with any railroad company or companies in the alteration 
or abolition of a grade or other crossing, the council of the 
municipality, by a two-thirds vote of all the members elected 
thereto, or the commissioners of the county, by a unanimous 
vote, by resolution, shall declare such necessity and intent, 
and state therein the manner in which the alterations in 
the crossing are to be made, giving the method of construct- 
ing the new crossing with the grades for the railroad or 
railroads and the public way or ways; also what land or 
other property it is necessary to appropriate, and how their 
cost is to be apportioned between the municipality or county 
and the railroad company or companies; also by whom the 
work of construction is to be done and how its cost is to be 
apportioned between the municipality or county and the 
railroad company or companies. (R. 8. See. 3337-9; April 
27, 1898, 90 v. 360, § 2.) 


See note to § 8863. 

Where the preliminary steps required by § 8864 et seq. have not 
been taken, a taxpayer may enjoin the abolition of a grade crossing, 
when the prosecuting attorney, after request, has refused to take action. 

Stoner v. Railway, 9 N. P. n. s. 337; 20 L. D. 448 (C. D. 1909). 

A judgment in an action brought by a city solicitor is a bar to 
an action by a taxpayer, as to all questions which might have been 
litigated therein. Stockyards Co. v. Cincinnati, 1 Ohio App. 452; 20 
©. C. n. s. 1389; 24 C. D. 251 (1913); affirming, 14 N. P. n. s. 529. 

Ineonvenience to an abutting owner by the conversion of the 
street into a viaduct does not entitle him to an injunction, although 
he alleges that the damage will be irreparable. The statutory remedy 
for compensation bars his right to an injunction. Stockyards Co. v. 
Cincinnati, 1 Ohio App. 452; 20 C. C. n. s. 189; 24 OC. D. 251 (1913). 

An ordinance providing for the separation of grades, and for 
other proceedings necessary for the abolishment of a grade crossing, 
but requiring separate ordinances to effect the same, is not invalid as 
containing more than one subject. Stockyards Co. v. Cincinnati, 1 
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Ohio App. 452; 20 C. C. n. s. 139; 24 C. D. 251 (1913); affirming, 14 
N. P. n. 8. 529. 


Section 8865. (Publication of resolution.) Such resolu- 
tion shall be published and notice of its passage given to 
owners of property abutting on the proposed improvement, 
in the manner provided as to resolutions of a city council 
declaring the necessity of a contemplated public improve- 
ment, and claims for damages thereby caused, must be filed 
in the manner, and within the time prescribed in such cases. 
(R. S. See. 3337-9; April 27, 1893, 90 v. 360, § 2.) 

See notes to $$ 8765 and 8885. 

Where a subway is constructed under the tracks immediately adjoin- 
ing the highway, which is not vacated except at the grade crossing, and 
a cul de sac thus formed between the tracks and the entrance to the sub- 
way, with the result that the main travel was diverted from the cul de 
sac, the owner of a business property, abutting on the cul de sac, may re- 


cover damages caused by the depreciation in value. 
Schimmelmann v. Railway Co. 838 O. S. 356 (1911). 


Section 8866. (Ordinance or resolution, to proceed with 
improvement.) In not less than thirty nor more than ninety 
days after the passage of such resolution the council or com- 
missioners shall determine whether it or they will proceed 
with the proposed improvement or not. If it is decided to 
proceed therewith, an ordinance by the council or resolution 
by the commissioners shall be passed, which ordinance or 
resolution must contain, in addition to the terms and condi- 
tions stated in such resolution, the plans and specifications 
of the proposed alteration and improvement, a statement of 
the damages claimed or likely to accrue by reason thereof, 
and how their payment is to be apportioned between the 
municipality or county and the railroad company or com- 
panies; also who shall supervise the work of construction. 
Upon the acceptance of this resolution or ordinance by reso- 
lution by the railroad company or companies through their 
directors, it shall constitute an agreement, valid and binding 
on the municipality or county and the railroad company or 
companies respectively. Such agreement shall thereupon be 
filed in the common pleas court of the county in which the 
crossing is located, for entry upon its records, whereupon 
it shall have the same force and effect as a decree of the 
court. (R. &. Sec. 3337-10; April 27, 1893, 90 v. 359.) 


See State v. Amlin, 1 N. P. n. 8. 517, 528; 14 L. D. 113° (1903)3 
aff'd, 74 O. 8. 447. 

The provision of this section investing the agreement with the 
force of a decree of court is probably unconstitutional. But the 
court may enter a deeree which will have the effect of a judicial 
determination as to the execution of the agreement and of its terms 
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and conditions. Stockwell v. Railroad, 18 N. P. n. s. 29; 26 L. D. 
211 (1915). 

An answer by a railroad company, alleging that, because of con- 
ditions occurring after the execution of the agreement, it is unable 
to raise funds to pay its share of the cost, was held good against de- 
murrer. Stockwell v. Railroad, 18 N. P. n. s. 29; 26 L. D. 21 (1915). 

Where by error two crossings were omitted from an ordinance pro- 
viding for the sale of bonds to pay the city’s share of the cost, but 
such crossings had been specified in the original resolution o the council, 
and in the published notice of a referendum election, at which the issue 
of such bonds was approved by the electors, a curative ordinance, sub- 
sequently enacted, which includes such crossings renders the bond issues 
valid. 

Cadwell*v. Cleveland, 12 iN. P. n. s. 4833 22 L. D. 306 (C. PB. 1911). 

The time limit of this section does not apply to a proceeding by 
a municipality under §§ 8874-8894. Rep. Atty. Gen. 1912, p. 1714. 


Section 8867. (Necessary property, how acquired.) The 
land or property required to make the alteration in the 
street or highway necessitated by the proposed improvement, 
shall be purchased or appropriated by the municipality or 
county in the manner provided by law for the appropriation 
of private property for public use, and the land or property 
required to make the alteration in the railroad or railroads 
necessitated by the proposed improvement, shall be pur- 
chased or appropriated by the railroad company or compa- 
nies in the manner provided for the appropriation of private 
property by such corporation. (R. 8S. See. 3337-11; April 27, 
1898, 90 v. 361, § 4.) 


Property may be appropriated by the municipality for the purpose 
of opening a new street from a railroad depot near the crossing to 
the crossing at its higher level. Morrison v. Cleveland, 17 C. C. n. s. 
427 (1911). 


Section 8868. (Apportionment of cost.) The cost of the 
construction of the improvement in the crossing, including 
the cost of land or property purchased or appropriated, and 
the payment of damages to abutting property shall be ap- 
portioned as follows: The railroad company or companies, 
if several railroads cross a public way at or near the same 
point, shall pay not less than sixty-five per cent and the 
municipality or county not more than thirty-five per cent of 
such cost. Within these limits the apportionment may be 
fixed by the agreement hereinbefore provided for. (R. 8. 
See. 3337-12; April 27, 1898, 90 v. 361, § 5.) 

Where the share of the county is twenty percent of the cost, and the 
remaining eighty percent is divided between two steam railroad com- 
panies and a street railway company, the apportionment is valid, al- 
though the share of the steam railroads aggregates less than sixty-five 
percent. 

State v. Amlin, 1 N. P. n. s. 517; 14 L. D. 113 (1903); aff'd, 74 O. 

S. 417. 
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A certificate from the auditor, under G. C. § 3806, that money to 
meet the expenditure is in the municipal treasury to the credit of the 
fund, and not otherwise appropriated, is not required to validate a con- 
tract or obligation of the municipality to pay its share of the cost of 


elimination of grade crossings. 
Cincinnati v. Waite, 12 N. P. n. s. 633 (1912). 


Section 8869. (Cost of maintenance of bridge to be borne 
by county or state.) After the completion of the work, the 
crossings and approaches shall be kept in repairs as follows: 
When the public way crosses a railroad or railroads, or rail- 
road or railroads and interurban railroad or interurban rail- 
roads, by an overhead bridge, the cost of maintenance must 
be borne by the county, or by the state of Ohio as may be 
provided by law. When the public way passes under a 
railroad or railroads, or railroad or railroads and interurban 
railroad or interurban railroads, the bridge and _ its abut- 
ments shall be kept and maintained by the railroad company 
or companies, or the railroad company or companies and 
interurban railroad company or companies, as the case may 
be, in such proportions as may be fixed by agreement between 
the parties or, in the absence of such agreement, in such 
proportions as may be fixed by the common pleas court of 
the county in which the improvement is located, and the pub- 
lie way and its approaches shall be maintained and kept in 
repair by the county in which they are situated, or by the 
state of Ohio as may be provided by law. (110 v. 241; R. S. 
Sec. 3337-13; April 27, 1893, 90 v. 361, § 6.) 

Overhead crossings erected prior to the enactment of § 8863 et 
seq. should be kept in repair by the railway company. Opins. Atty. 
Gen. 1922, p. 1020. 

Liability of railroad company for defective guard rails on over- 
head bridge. Railway Co. v. Hether, 91 O. 8. 233, 


Section 8870. (Bonds and tax levy.) For the purpose 
of raising money to pay its proportion of the cost of such 
improvement, the municipality or county may issue its bonds 
to the necessary amount, which bonds shall be of such de- 
nomination and payable at such place and times as the 
council or the commissioners determine, and bear interest not 
exceeding six per cent per annum, but not to be sold for less 
than their par value. A tax on the taxable property of the 
municipality or county not exceeding one-half mill in each 
year may be levied to pay the principal and interest of the 
bonds as they mature. After the improvement is completed, 
a tax may be levied by the municipality or county to pay 
the cost of maintaining and keeping in repair that part of 
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the work required to be maintained and kept in repair by it. 
(109 v. 5380; R. S. See. 3387-14; April 27, 1893, 90 v. 361, § 7.) 


This act authorizes county commissioners to contract for a division 
of the cost of a bridge and to issue bonds, without reference to the emer- 
gency bridge fund, or the fact that sufficient funds are not in the county 


treasury. 
State v. Amlin, 1 N. P. n. s. 517; 14 L. D. 113 (C. P. 1903); aff’d, 


74 0. 8. 447. 
Injunction against issue of bonds by county commissioners without 


a referendum vote. 
State v. Amlin, 1 N. P. n. 8. 517; 14 LL Ds 138) (1903); aff'd, 74 


O. S. 447. 
Sections 5635, 5636 relating to a special tax for the restoration of 
county bridges do not apply to bridges constructed under this act. 
State v. Amlin, 1 N. P. n. s. 517; 14,L. D. 113 (1909) ; aff'd, 74 O. 


S. 447. 
Bonds of municipalities issued to abolish grade crossings are sub- 
ject to G. C. § 3940 et seq. Cleveland v. Cleveland, 16 C. C. n. s. 471 
(1913); aff’d, no rep. 76 O. S. 594. 


Section 8871. (Assessment and determination of dam- 
ages.) All claims for damages by reason of such improve- 
ment, filed as hereinbefore provided, shall be assessed and 
determined as in other cases of public improvements within 
cities, wherein like claims are made, either before the begin- 
ning or after the completion of the proposed crossing im- 
provement, as the council, or commissioners decide, when it 
ig determined to proceed therewith. (R. S. See. 3337-15; 
April 27, 1898, 90 v. 362, § 8.) 


The ascertainment of damages to property owners is provided for by 
this section. 
Stoner v. Railway, 9 N. P. n. s. 337, 348; 20 L. D. 448 (C. P. 1909). 
See East End, etc., Co. v. Cleveland, 1 N. P. n. s. 493; 14 L. D. 33 
(C. P. 1903). 
Elements of damage. 
See notes to §§ 8885, 8865 and 8765. 


Section 8872. (If company fails to comply with agree- 
ment.) If a railroad company fails to comply with any 
provision of an agreement entered of record in a common 
pleas court, as above provided, on application of a city 
solicitor or prosecuting attorney, stating the nature of its 
failure, the court shall make such orders and decrees to 
enforce the terms of the agreement, the requirements of law 
relating thereto, and to secure compliance therewith, by the 
railroad company, as it deems just and proper, and if nec- 
essary, may enjoin the company from the use of its track 
and the operation of its road on and over the crossing 1n 
question, until it complies with such order or decree as 1S 
made. (R. S. See. 3337-16; April 27, 18938, 90 v. 362, § 9.) 
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Section 8873. (Grade crossing on county line road.) 
When a grade crossing is on a county line road, the com- 
missioner of the counties in which such crossing is situated 
may join in all the proceedings necessary for the abolition 
of such grade crossing as hereinbefore provided, and that 
part of the cost of making such change in the crossing and 
of keeping it in repair which is not agreed to be paid by the 
railroad company or companies, shall be paid by the coun- 
ties in equal proportions, and the money for such purpose 
be raised in accordance with the above provisions as to 
county road crossings. (R. 8. See. 3333-17; April 27, 1893. 
90 v. 362, § 10.) 


Cited, Grinnell v. Commissioners, 6 C. C. n. s. 180, 182; 17 C. D. 118 
(1904). 
The highway may be diverted from its original location for a short 
distance. 
Stoner v. Railway, 9 No PB. n: 8337; 25 Le D448" (Ge Pe 1909)e 


Section 8874. (Powers as to grades above or below rail- 
road tracks, erection of piers, etc.) Any municipal cor- 
poration may raise or lower, or cause to be raised or low- 
ered, the grade of any street or way owned by it, either 
within or without its municipal limits, above or below rail- 
road tracks, and may require any railroad company operat- 
ing a railroad across such streets or ways to raise or lower 
the grade of its tracks and may construct ways or crossings 
above the tracks of any railroad, or require the railroad 
company to construct ways or crossings that are to be 
passed under its tracks. The word ‘‘railroad’’ shall include 
interurban railroads and the words ‘‘railroad company”’ 
shall include interurban railroad companies engaged in the 
operation of ears by electricity or other lawful motive power 
which said companies may adopt or use. Any municipality 
may require such railroad company to erect permanent piers, 
abutments or any other appropriate supports, in the ways, 
crossings, streets, roads or alleys, whenever in the opinion 
of council, the raising or lowering of the grade of any such 
railroad tracks, or the raising or lowering of the construc- 
tion of such ways, crossings or other supports may be nec- 
essary, upon the terms and conditions hereinafter set forth. 
(May 3, 1918, 103 v. 502; May 31, 1911, 102 v. 507; March 23, 
1909, 100 v. 77; May 2, 1902, 95 v. 356, §1; R. S. Sec. 3387- 
17a.) 

This act (§ 8874 et seq.) is constitutional. 
Quinby v. Cleveland, 9 O. L. R. 313; 16 O. F. D. 583; 191 Fed. 68 
(UPS) Co Celolign 


See Railway v. Minneapolis, 232 U. S. 430 (1914); Railway v. 
Omaha, 232 U. S. 121 (1914). 
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While § 8863 et seq. apply only to elimination of grade crossings 
by agreement and § 8874 et seq. apply only to adversary proceedings, 
‘‘yet the whole is one scheme of legislation having for its purpose 
the elimination of grade crossings where the security and convenience 
of the public require such elimination.’’ Sandusky v. Railroad, 101 
O. 8S. 225 (1920). 

The authority of municipalities to eliminate grade crossings is an 
exercise of the police power which is a power continuing in its nature 
and not in any way limited by the extent of the grant or a franchise. 
Cincinnati v. Traction Co., 25 C. C. n. s. 513 (1916); dismissed, 96 O. 
S. 602. 

Sections 8874 to 8882 relate only to streets and highways, and not 
to public grounds. These sections confer power upon municipalities to 
change existing occupancy of streets, but not to grant rights to occupy 
streets. 

Railroad Co. v. Cincinnati, 76 O. S. 481, 499, 500 (1907). 

The general policy of the state to avoid permanent obstructions in 
streets is not infringed by piers which do not interfere with travel. 

Cincinnati v. Railway, 7 N. P. n. s 81; 19 L. D. 74 (1908). 

Under this section and § 8863, a municipality may alter or reconstruct 
an existing bridge, on which a railroad crosses a street above grade, to 
widen the street and extend it through the embankment supporting the 
tracks at the ends of the bridge. 

Cadwell v. Cleveland, 12 N. P. n. s. 483; 22 L. D. 306 (Os'Pe1Olh), 


Section 8875. (Changes in location of public ways.) 
When the council of a municipality deems it necessary in 
the abolishment of such grade crossings to change the loca- 
tion of any street, alley, road or way such eouneil may 
relocate such street, alley, road or way or any part thereof, 
may vacate the whole or any portion of such street, alley, 
road or way abandoned by such relocation, and cause the 
improvements above contemplated to be placed in such relo- 
cated street, alley, road or way. (May 2, 1913, 103 v. 268; 
March 23, 1909, 100 v. 77, §1; May 2, 1902, 95 v. 356, § 1; 
R. S. See. 3337-17a.) 


Streets may be altered and relocated. 
Cincinnati v. Railway, 7 N. P. n. s 81; 19 L. D. 74 (1908). 
Cincinnati v. Traction Co., 25 ©. O. n. s. 513 (1916); dismissed, 
96 O. 8. 602. 
Plow Co. v. Railway, 12 N. P. n. s. 81 (1912). 


Section 8876. (Preparations of plans and specifications. ) 
The council of such municipality, for the purpose of making 
or causing such an improvement to be made, by ordinance 
may require the railroad company, in co-operation with the 
engineer of the municipality, or the engineer designated in 
such ordinance, to prepare and submit to such council, 
within three months, unless longer time is mutually agreed 
upon in writing, plans and specifications for such improve- 
ment, specifying the number, character and location of all 
piers and supports, which are to be permanently placed in 
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any street or way, therein, specifying the grades to be es- 
tablished for the streets, and the height, character and esti- 
mated cost of any viaduct or way above or below any rail- 
road track, and the change of grade required to be made of 
such tracks, ineluding the side-tracks and switches. But 
in changing the grade of any railroad, no grade shall be 
required to exceed the established maximum or ruling grade 
governing the operations by engines of that division or part 
of the railroad on which the improvement is to be made, 
without the consent of the railroad company, nor shall the 
railroad company’s tracks or such highway, street or way, 
be required to be placed below high water mark. (May 3, 
1913, 103 v. 502; March 23, 1909, 100 v. 78, § 2; May 2, 1902, 
95 v. 356, §2; R. S. Sec. 3337-17b.) 

The provisions of this section and § 8877, requiring that plans be pre- 
pared and agreed upon within a limited time are directory and not man- 
datory so far as they concern anyone except the municipality and the 
railroad company. The improvement can not be enjoined by a taxpayer 
because of failure to prepare or accept the plans within the time limited. 

Cadwell v. Cleveland, 12 N. P. n. s. 483; 22 L. D. 306 (C. P. 1911). 

The municipality or county commissioners must endeavor to reach 
an agreement with the railroad company as to location, plans and 
specifications, before appealing to the court. Arbaugh v. Railroad, 
104 O. S. 110 (1922). 


Section 8877. (When common pleas court to determine 
manner of improvement.) If at the expiration of three 
months from the passage of such ordinance, the railroad 
company has refused or failed to co-operate in the prepara- 
tion of such plans and specifications or if the engineer of 
the municipality or engineer designated in such ordinance 
by council, and the railroad company fail to agree upon 
the plans and _ specifications for such improvement, then 
either the railroad company or municipal corporation may 
submit the matter of determining the method by which the 
improvement shall be made to the court of common pleas 
having jurisdiction in the county in which the municipality 
is situated. (March 23, 1909, 100 v. 78, §2; May 2, 1902, 95 
v. 356, §2; R. S. Sec. 3337-17b.) . 

A part of the original of this section (95 v. 357), which provided 
for submission to the circuit court, was held invalid. 

Cincinnati v. Railway, 7 N. P. n. s 81; 19 L. D. 74 (1908). 

The approval, by the railroad company, of plans and specifications, 
in a proceeding under § 8874 et seq. does not constitute such an agree- 
ment for the elimination of a grade crossing as to make applicable the 


procedure of § 8863 et seq. No resolution to proceed with the im- 
provement under § 8866 is required. Rep. Atty. Gen. 1912, p. 1714. 


Section 8878. (Who may petition the court.) Hither the 
municipality or company after the expiration of three months 
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from the passage of the ordinance may apply to such court 
of common pleas by petition accompanied by the necessary 
plans prepared by the municipality or railroad company 
asking that any grade crossing or grade crossings be abol- 
ished. Such plans must show the grades to be established 
for such streets, the changes to be made in the location of 
streets, alleys, roads or ways; the height, character and esti- 
mated cost of any viaduct or way above or below railroad 
tracks, and the number, character and location of piers, 
abutments and supports to be permanently located in the 
streets, alleys, roads or ways, in the municipality and the 
change of grade to be made in any railroad tracks, including 
side tracks and switches. (May 2, 1918, 103 v. 269; March 
23, 1909, 100 v. 78, §2; May 2, 1902, 95 v. 356, §2; R. S. 
See. 3837-17b.) 


Section 8879. (Procedure.) Upon the filing of such 
petition, accompanied by plans, the railroad company or 
municipality opposed to the prayer thereof, or directly in- 
terested therein, shall have the right, within sixty days 
thereafter to file an answer to such petition and to present 
other plans for the abolition of such crossing or crossings. 
After the expiration of such period of sixty days the court 
shall proceed to a hearing upon the petition and any an- 
swers that have been filed, which hearing must be advanced 
upon the docket upon motion of either party. After ex- 
amination of all plans presented to it and after hearing the 
evidence, the court shall make a finding as to whether or 
not the security and convenience of the public require that 
alterations be made in the crossing or crossings or in the 
approaches thereto, or in the location of the railroad or 
railroads or the public way, or any grades thereof, so as 
avoid a crossing at common grade, or that such crossings, 
or any of them be discontinued with or without building a 
new way in substitution therefor, and whether such plans 
or any of them are reasonable and practicable. (Mareh 23, 
1909, 100 v. 78, §2; May 2, 1902, 95 v. 356, § 2; R. S. See. 
3337-17b.) 

Each party is entitled to present plans and modifications thereof, 
and the court may adopt the most reasonable and most practicable 
plan. Sandusky v. Railroad, 101 O. S. 225 (1920). 

Where it is impracticable to eliminate the grade erossing by a 
vertical raising of the tracks or vertical lowering of the street, the 
court may adopt a plan requiring a reasonable lateral diversion. 
Sandusky v. Railroad, 101 O. S. 225 (1920). 


Section 8880. (Order of the court.) If the court finds 
that the public security and convenience require such changes 
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to be made, and that the plans presented by the petitioner 
or any of the parties answering thereto are reasonable and 
practicable, it shall order the changes to be made in accord- 
ance with the most reasonable and practicable plan presented 
to the court. The municipality shall be required to make 
such changes in the streets, roads or highways as may be 
necessary, and the railroad company or companies be re- 
quired to make the changes necessary in the tracks and 
roadbed, in order to comply with the rulings of the court. 
If more than one railroad company own tracks on the cross- 
ing in question, the court shall apportion the part of the 
expense payable by the railroad companies between or 
among such companies. But if the court finds that the 
security and convenience of the public do not require that 
alterations be made in such crossing or crossings, or that 
none of the plans are reasonable or practicable, the im- 
provement shall not be made upon such plans. (March 23, 
1909, 100 v. 78, §2; May 2, 1902, 95 v. 356; R. S. See. 
3337-17b. ) 


Section 8881. (Appeal and error.) Hither party feeling 
aggrieved by the decision and order of the court may ap- 
peal or prosecute error as in other civil cases, the hearing 
of which shall be advanced upon the docket upon motion 
of either party. (March 28, 1909, 100 v. 78, §2; May 2, 
1902, 95 v. 356; R. S. See. 3337-17b.) 

A judgment of the trial court authorizing a crossing at grade 


will not be reversed, unless it appears to be an abuse of discretion. 
Railway v. Lakewood, 18 C. C. n. s. 521 (1911). 


Section 8882. (How orders of court enforced.) If a 
municipality, or railroad company refuses or neglects to 
comply with the orders or findings made by the court under 
the provisions hereof, the court may enforce its orders or 
findings by either mandamus or mandatory injunction or 
as for contempt of court, as the necessity of the case may 
require, upon the application of either party to such pro- 
ceedings. (March 23, 1909, 100 v. 78, §2; May 2, 1902, 95 v. 
356, §2; R. S. Sec. 3337-17b.) 


Section 8883. (Apportionment of cost.) The cost of con- 
structing the improvement authorized, including the making 
of ways, crossings or viaducts, above or below the railroad 
tracks, and the raising or lowering of the grades of the rail- 
road tracks and side tracks for such distance as may be re- 
quired by such municipality and made necessary by such 
improvement, together with the cost of land or property 
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purchased or appropriated, and damages to owners of abut- 
ting property, or other property, shall be borne thirty-five 
per cent. by the municipality and sixty-five per cent. by 
such railroad company or companies. The municipality shall 
have a right of action against any such railroad company 
for the recovery of the sixty-five per cent. and such costs 
payable by it, with interest from the time they become due. 
Such municipality and railroad company may agree as to 
what part of the work shall be done by the railroad com- 
pany, and also fix the amount to be allowed or credited to 
the company for doing the work. Such railroad company 
shall be entitled to deduct from its sixty-five per cent. of 
the cost of the improvement the expense incurred by it in 
the change of its grade required by the municipality or 
made necessary by it under such specifications, but only 
in case the amount of expense has been agreed upon in 
writing between the municipality and the railroad company. 
If the amount of work done by the company, or made nec- 
essary by reason of such change of grade on lowering or 
raising its tracks, exceeds sixty-five per cent. of the cost of 
the improvement, then it shall have the right to recover the 
amount with interest in excess of sixty-five per cent. of the 
expenses, in an action at law against the municipality. (May 
10, 1910, 101 v. 377; April 2, 1906, 98 v. 191, §3; May 2, 
1902, 95 v. 356, §3; R. S. Sec. 3337-17c.) 

; Share of street railway. § 8892. 

Under an ordinance imposing 65 percent of the cost upon the railroad 
company and 35 percent upon the municipality, an additional credit to 
the railroad for the actual cost of material and labor, plus ten percent 
for superintendence and the use of tools, is proper. 

Quinby v. Cleveland, 9 O. L. R. 313; 16 O. F. D. 583; 191 Fed. 68 

(LUE MS HMOs CONCH wpe 
See State v. Amlin, 1 N. P. n. s. 517; 14 L. D. 113 (1903); aff'd, 
74 O. S. 417. 

As a part of the same improvement, a municipality may widen 
the street, and bear the entire expense of the street widening, without 
violating this section, where the street widening is not necessary to 
the abolishment of the grade crossing. Stockyards Co. v. Cincinnati, 
1 Ohio App. 452; 20 C. C. n. s. 189; 24 C. D. 251; affirming, 14 N. P. 
nm. s. 529 (1913). 

A certificate from the auditor, under G. C. § 3806, that money to 
meet the expenditure is in the municipal treasury to the credit of the 
fund, and not otherwise appropriated, is not required to validate a con- 
tract or obligation of the municipality to pay its share of the cost of 


elimination of grade crossings. 
Cincinnati v. Waite, 12 N. P. n. s. 633; 23 L. D. 22 (1912). 


Section 8884. (Notice of intention to make improve- 
ment.) Before any work shall be done which may be re- 
quired in the making of such proposed improvement, the 
council of such municipality shall by ordinance or resolu- 
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tion require notice of its intention to make such improve- 
ment in accordance with the plans and specifications to be 
given, after the manner provided by law, to the owner of 
each piece of property abutting upon any street, highway, 
or public place, the grade of which will be changed by the 
proposed improvement. (April 2, 1906, 98 v. 191, §3; May 
10, 1902, 95 v. 356, §3; R. S. See. 3337-17c.) 


See East End, ete., Co. v. Cleveland, 1 N. P. n. 8. 493; 14 L. D. 33 
(1903). 


Section 8885. (Claims for damages and judicial inquiry.) 
The provisions of law relating to the manner of service of 
such notices, the filing of claims for damages, and the effect 
of failure to file such claims, shall apply to the notice herein 
provided and to all claims for damages by reason of such 
proposed improvement. After the expiration of the time 
provided by law for the filing of such claims, the couneil 
of such municipality, when claims have been filed within 
the time limited, shall determine by ordinance or resolution 
whether such claims are to be judicially inquired into, as 
hereinafter provided, before commencing, or after the com- 
pletion, of the proposed improvement. Thereupon, the mayor 
or solicitor shall make applieation for a jury, in the manner 
provided by law to the common pleas or probate court, of 
the county in which the municipality, or the larger part of 
it, is situated, either before commencing, or after the com- 
pletion, of the improvement, as the council determines, and 
all proceedings upon such application shall be governed by 
the laws relating to the application provided for in other 
cases of city improvements. (April 2, 1906, 98 v. 191, § 3; 
May 10, 1902, 95 v. 356, §3; R. S. See. 3337-17a.) 


Damages to abutting owners are of two classes: damages from change 
of grade of the street, and damages by reason of piers and abutments in 
the street. 

Quinby v. Cleveland, 9 O. L. R. 313; 16 O. F. D. 583; 191 Fed. 68 

(OsSmGrC. Lois 

See note to § 8765. 

East End, ete., Co. v. Cleveland, 1 N. P. n. s. 493; 14 L. D. 33 (1903). 

Abutting property is property abutting on the street. As to piers 
and abutments, § 8888 applies and the right must be acquired by pur- 
chase or appropriation. As to change of grade the law relating to change 
of grade for other purposes controls. 

Quinby v. Cleveland, 9 O. L. R. 313; 16 O. F. D. 583; 191 Fed. 68 

(U. 8. C. C. 1911). 

A municipality may proceed with the improvement, leaving the mat- 
ter of compensation to abutting owners, for damages for the change of 
grade, until the improvement is completed. But the railroad company 
must acquire the right to erect piers and abutments before the work 
proceeds. Jb. ‘ 
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Damage claims may be settled and paid without judicial determination 
of their amount. Jb. 

A provision in an ordinance that the municipality shall not settle 
damage claims without the consent of the railroad company does not ren- 
der the ordinance invalid. Ib. 

Where a subway is constructed under the track immediately adjoining 
the highway, which is not vacated except at the grade crossing, and a 
cul de sac thus formed between the tracks and the entrance to the sub- 
way, whereby travel was diverted from the cul de sac, the owner of a 
business property, abutting on the cwl de sac, may recover damages caused 
by the depreciation in value. 

Schimmelmann v. Railway Co., 83 O. S. 356 (1911). 

An owner of property abutting on the railroad is not entitled to 
damages resulting from inability to connect with the railroad by a 
switch as he had done prior to the improvement. Pratt v. Cleveland, 
191 Fed. 65 (C. C. 1908). 

Where the vacation of a street, the appropriation of land for a 
street adjacent thereto (and between the vacated street and the 
theretofore abutting lands) and the appropriation of the vacated 
street for a railroad above grade, are contemporaneous and _ simul- 
tancous transactions, the land abuts upon the vacated street for the 
purpose of fixing the compensation and damages of the owner. Port 
Clinton v. Fall, 99 O. 8. 153 (1919). 

Damages can not be recovered for less convenient means of ingress 
and egress, where the same inconvenience is suffered by the general public, 
although in less degree. 

Schmidt v. Cleveland, 1 Ohio App. 264; 15 C. C. n. s. 589; 24 C. 

D. 7. (1913); aff’d, no rep. 91 O. 8. 410. 

Kinnear Mfg. Co. v. Beatty, 65 O. S. 264 (1901). 

See note to § 8765. 

Damages for change of grade may be recovered by an abutting 
owner. Lewis v. Douglass, 12 Ohio App. 386; 31 O. C. A. 18 (1919). 


Section 8886. (Payment of railroad company’s propor- 
tion of cost.) The council of such municipality, may by 
ordinance prescribe the manner and time or times of pay- 
ment by such railroad company or companies of the propor- 
tion of the cost of such improvement which the railroad com- 
pany or companies shall be required to pay. (April 2, 1906, 
98 v. 191, § 3; May 2, 1902, 95 v. 356, § 3; R. S. See. 3337-17c.) 


Section 8887. (Height of viaduct.) Any way, crossing 
or viaduet so constructed over a railroad track or tracks in 
any municipality shall be of such height as not to be of less 
than twenty-one feet in the clear from the top surface of 
the rails in the railroad track to the lowest point or projec- 
tion of such overhead way, crossing or viaduct, unless such 
company consents to, or the common pleas court orders a 
less height. But in no event shall such court order a less 
height than sixteen feet and three inches. (March 23, 1909. 
100 v. 80, § 4; May 2, 1902, 95 v. 356, §4; R. S. See. 3337-17d.) 


See § 8903. 
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Section 8888. (How necessary land acquired.) The land 
or property required to make alterations in the street, road, 
alley or other way or any right, title or interest in a public 
street, alley or other way, required for the erection of piers 
or supports in any municipality, necessitated by the pro- 
posed improvement, shall be purchased or appropriated by 
the municipality or company after the manner provided by 
law for the appropriation of private property for pubhe 
use. The land or property required to make any alteration 
in a railroad or railroads or any right, title or interest in 
a public street, road, alley or way required to permit the 
erection of piers or supports in any municipality, and 
structure necessitated by the proposed improvements, shall 
be purchased or appropriated by the railroad company or 
companies after the manner provided for the appropriation 
of private property by such corporation. But the municipal- 
ity shall not appropriate land held or owned by a railroad 
company and necessary for the use of the company in main- 
taining and operating this road. (May 2, T1913; "03" viEzoo: 
March 23, 1909, 100 v. 80, §5; May 2, 1902, 95 v. 356, § 5; 
R. S. See. 3337-17e.) 


See note to § 8885. 

The right to the circulation of air, passage of light and an un- 
obstructed view over a street, together with the relative harmony of 
the street with the abutting lots, is an incorporeal hereditament and 
is property within the meaning of this section. Port Clinton v. Fall, 
99 O. S. 153 (1919). 

Property may be appropriated by a municipality for the purpose 
of opening a new street from a railroad depot near the crossing to 
the crossing at its higher level. Morrison v. Cleveland, 17 C. OC. n. s. 
427 (1911). 


Section 8889. (Cost of maintenance.) After the comple- 
tion of the work the crossings and approaches shall be kept 
in repair as follows: When the public way crosses a rail- 
road by an overhead bridge, the cost of maintenance must 
be borne by the municipality. When the public way passes 
under the railroad, the bridge and its abutments shall be 
kept and maintained by the railroad company, and the pub- 
lic way and its approaches be maintained and kept in repair 
by the municipality in which they are situated. (May 2, 
1902, 95 v. 359, §6; R. S. Sec. 3337-17f.) 


Section 8890. (Bond issue. Application of law.) For 
the purpose of raising the money to pay the proportion of 
the cost of such improvement payable by the municipality, 
the bonds of the municipality may be issued in the necessary 
amount and shall be of such denomination and payable at 
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such place and times as the council determines, and bear in- 
terest not exceeding six per cent per annum, and shall not 
be sold for less than par value. 

This act and the sections of the General Code as hereby 
amended [G. C. §§ 8870 and 8890] shall apply to all pending 
proceedings for the issuance of bonds to defray the cost of 
eliminating grade crossings, and shall apply to any bonds 
which have heretofore been authorized but remain unsold. 
(109 v. 530; 103 v. 269; 100 v. 80, §7; 95 v. 359, §7; R.S. 
See. 3337-17g.) 


Where the cost will raise the net indebtedness of the municipality 
beyond the limit authorized by statute, bonds can not be issued without 
the approval of the electorate. 

Cleveland v. Cleveland, 7 N. P. n. s. 249 (1907); aff'd, 76 O. S. 594. 

Bonds of municipalities issued to abolish grade crossings are 
subject to G. C. § 3940 et seq. Cleveland v. Cleveland, 16 C. C. n. s. 
471 (1918); aff’d, no rep. 76 O. S. 594. 


Section 8891. (Tax levy.) A tax on the taxable property 
of the municipality in addition to all other levies now al- 
lowed by law may be levied to pay the principal and interest 
of such bonds as they mature. After completion of the im- 
provement, a tax in addition to all other levies allowed by 
law may be levied by the municipality to pay the cost of 
maintaining and keeping in repair that part of the work 
required to be maintained and kept in repair by the munici- 
pality. (March 23, 1909, 100 v. 80, §7; May 2, 1902, 95 v. 
359, §7; R. S. Sec. 3337-17g.) 


Section 8892. (Street railway company to bear share of 
expense.) In case the track or tracks of any street railway 
company or companies within the limits of a municipality 
where the improvements hereinbefore authorized are made, 
cross at grade or otherwise a public street or the right of 
way of any railroad company or companies at a point where, 
under the plans and specifications above provided for, it has 
been determined to construct such improvements, the munic- 
ipality by ordinance may require such street railway com- 
pany or companies to bear a reasonable proportion of the 
cost assumed by it, in making the improvement, not exceed- 
ing one-half the portion payable by the municipality; and 
it shall have a right of action against such street railway 
company or companies for that part of the cost which the 
ordinance requires it or them to_ bear. Such part of the 
cost also shall be a lien upon all the property, real and per- 
sonal, of such company or companies situated in the same 
county with the municipality from and after the date of 
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the passage of such ordinance. (April 2, 1906, 98 v. 192, 
§8; May 2, 1902, 95 v. 359, § 8; R. S. See. 3337-17h. ) 


See State v. Amlin, 1 N. P. n. s. 517; 14 L. D. 113 (1908); aff'd, 74 
O. 8. 417. 

Sections 8892-8894 are constitutional. Traction Co. v. Akron, 23 
Cc. GC. n. s. 497 (1912); aff’d, 91 O. S. 382, 

Where the municipality and street railway company are unable to 
agree upon the apportionment of the cost, the municipality may, by 
ordinance, fix the amount to be paid by the company, but, in an 
action to recover the same, recovery will be for only such amount as 
the jury shall determine to be a reasonable share of the cost. Trac- 
tion Co. v. Akron, 23 ©. O. n. s. 497; 26 C. D. 644 (1912); aff’d, 91 O. 
S. 382. See Cincinnati v. Traction Co., 25 C. C. n. s. 513 (1916); dis- 
missed by supreme court, 96 O. S. 602. 

A street railway franchise exempting the company from payment 
of any part of future elimination of grade crossings is invalid. Car- 
penter v. Traction Co., 13 N. P. n. s. 81; 23 L. D. 588 (1912); s. ¢., 
88 O. S. 625. 


Section 8893. (Time and manner of payment of propor- 
tion.) The council of such municipality may by ordinance 
provide the mode and time or times of payment for the pro- 
portion of the cost of such improvement to be borne by such 
street railway company or companies. (April 2, 1906, 98 
v. 192, §8; May 2, 1902, 95 v. 359, §8; R. S. Sec. 3337-17h.) 


Section 8894. (Repairs.) Such street railway company 
or companies shall keep in repair at its or their own expense 
all tracks affected by such improvement and all construction 
work of whatever character, necessary to support such tracks. 
(April 2, 1906, 98 v. 192, §8; May 2, 1902, 95 v. 359, §8; 
R. S. See. 3337-17h.) 


Section 8895. (Crossings to be above or below grade.) 
Except as hereinafter provided, all crossings, hereafter con- 
structed, whether of highways by railroads, or of railroads 
by highways, shall be above or below the grade thereof. 
(April 25, 1904, 97 v. 546, §1; R. S. See. 3337-17j.) 


This act (§ 8895 et seq.) does not apply to interurban railways. 

Commissioners v. Traction Co., 75 O. S. 548 (1907). 

In re Avon Beach, ete., R. Co., 3 N. P. n. s. 561; 16 L. D. 87 (1905). 

This act does not authorize a municipality to grant to a railroad 
company the right to occupy a public common or landing with an elevated 
railroad structure. 

Railroad Co. v. Cincinnati, 76 O. S. 481 (1907). 

Until an order of the common pleas court is made under § 8899, 
a municipality may be enjoined from opening a street across tracks 
at grade. Railroad v. Lima, 89 O. S. 442 (1913). 

This section does not preclude county commissioners from making 
an agreement, authorized by G. C. § 8763, permitting a railroad to 
cross highways above or below grade. Ritter v. Railway, 17 C. C. n. 
s. 4 (1908); reversing, 6 N. P. n. s. 161; 18 L. D. 846. 
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Private rights of way are not ‘‘highways’’ under this section. 
Railroad Co. v. Realty Co., 92 O. S. 96 (1915). 


Section 8896. (Railroad crossings.) Every railroad com- 
pany building a new line of road, under its charter powers, 
across a highway, shall construct it above or below the grade 
of the highway, unless in the manner hereinafter provided, 
allowed to build it at grade. Such company may exercise 
the power contained in its charter and the general laws, for 
altering the grade and location of highways in order to 
avoid grade crossings. (April 25, 1904, 97 v. 546, §2; R. 
S. See. 3337-17k.) 


The words ‘‘general laws’’ in this section permit a resort to 
§ 8763. Ritter v. Railway, 17 C. C. n. s. 4 (1908); reversing, 6 N. P. 
oes. 161;718 Li. D. 846. 


Section 8897. (Highway crossings.) Every municipality 
or other authority hereafter building a highway across an 
existing railroad, shall construct it above or below the grade 
thereof, unless in the manner hereinafter provided allowed 
to build at grade. The cost of such work shall be paid, 
thirty-five per cent. by such municipality or other authority, 
and sixty-five per cent. by the company owning the railroad. 
The word ‘‘railroad’”’ shall include interurban railroads and 
the words ‘‘railroad company’’ shall include interurban 
railroad companies engaged in the operation of cars by elee- 
tricity or other lawful motive power which said companies 
may adopt or use. The method o1 procedure for the con 
struction of such highway and the manner of construction 
thereof shall be governed by the statutes regulating the 
abolition of grade crossings. (May 3, 1918, 103 v. 502 ; 
April 25, 1904, 97 v. 546, §3; R. S. See. 3337-171.) 


The grade crossing act is constitutional. Railroad v. Martins 
Ferry, 92 O. S.. 157 (1915); Railway v. Cincinnati, 93 O. S. 496, 497 
(1915); affirming, 4 Ohio App. 443; 238 C. C. n.'s. 289. 

Where a railroad company has acquired entire control of the privi- 
leges, tracks and property and assumed the liabilities of another 
company, both companies are liable for the share of the cost imposed 
on the railroad. Cincinnati v. Railway, 4 Ohio App. 448; 23 C. C. 
n. s. 289 (1915); affirmed, 93 O. S. 496, 497. ; 

The grade crossing act (§ 8897 et seq.) did not repeal or modify 
§ 3677, and appropriation proceedings therein authorized can not pro- 
eeed until it is judicially determined that the appropriation will not 
unnecessarily interfere with the reasonable use of the property to be 
erossed by the street. The court of common pleas may, in one pro- 
ceeding, hear and determine all questions under §§ 3677 and 8899. 
Railroad v. Martins Ferry, 92 O. S. 158 (1915). 

A certificate from the auditor, under G. C. § 3806, that money to 
meet the expenditure is in the municipal treasury to the credit of the 
fund, and not otherwise apropriated, is not required to validate a contract 
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or obligation of the municipality to pay its share of the cost of elimina- 


tion of grade crossings. 
Cincinnati v. Waite, 12 N. P. n. s. 633 (1912). 


Section $898. (Grade crossings.) When it is desired by 
a railroad company constructing a new railroad, or in chang- 
ing or in altering the location of one heretofore constructed, 
or by any municipality or authority constructing a new high- 
way that the railroad or highway should be so constructed 
that the railroad and highway will cross each other at the 
same grade or if it is desired to divert, change or alter an 
existing publie highway, a petition shall be presented by the 
party desiring such construction or diversion, to the com- 
mon pleas court of the county within which the crossing or 
diversion is situated, and if it is a highway asking for the 
right to cross a railroad, the railroad company shall be the 
defendant. If it is a railroad company asking for the right 
to cross a highway, or divert, change or alter any existing 
public highway, in a municipality, such municipality shall 
be the defendant. If outside the municipality, the trustees 
of the township and the board of county commissioners of 
the county shall be the defendants. Summons shall be served 
and the rule days and the rights of the defendants to plead 
shall be the same as in civil actions in such court. (April 20; 
1904, 97 v. 546, §4; April 3, 1908, 99 v. 58, §4; R. S. See. 
8337-17m;) 


Section 8899. (Petition, what to contain.) Such petition 
shall set forth the reasons that are supposed to make such 
change or alteration necessary or desirable; and the court 
of common pleas thereupon shall have the jurisdiction of the 
parties and the subject matter of the petition, and may pro- 
ceed to examine the matter, either by evidence, by reference 
to a master commissioner or otherwise. If satisfied that such 
construction is reasonably required to accommodate the 
public, or to avoid excessive expense, in view of the small 
amount of traffic on the highway or railroad, and consider- 
ing the future uses to which the highway may be adapted, 
or in view of the difficulties of other methods of construc- 
tion, or for other good and sufficient reasons, the court shall 
make an order or orders permitting such crossing at a grade 
or diversion to be established. In such order, or orders, in 
its discretion, the court may prescribe that gates, signals, 
watchmen, or other safeguards shall be maintained by the 
railroad company, in addition to the signals and safeguards 
prescribed by statute, and all such orders shall be binding 
upon the parties and be observed by them. (April 25, 1904, 
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wy ¥. 546, § 4; April 3,.1908, 99 v. 58, §4; R. S.. See. 3387- 
17m.) 


This section is constitutional. Railway Co. v. Akron, 18 C. C. 
n. s. 250 (1909). 

The court may grant permission to cross at grade, conditional upon 
the acquirement by the railroad company, by agreement or condemnation, 
of the right to do so. Such agreement or condemnation need not precede 
the order of the court under this section. 

In re Avon Beach, etc., R. Co., 3 N. P. n. s. 561; 16 L. D. 87 (C. P. 

1905). 
A municipality may be enjoined from constructing or opening a 
highway across tracks at grade until an order of court is obtained 
under this section. Railway v. Lima, 89 O. S. 442 (1913). 
An order permitting a municipality to cross at grade is within 
the discretion of the common pleas court, and will, ordinarily, be re- 
versed only for abuse of discretion. Railway v. Lakewood, 18 C. C. 
M s. 521 (1911). 
An order of the court of common pleas under this section must be 
obtained before a proceeding will lie to appropriate the use of a street at 
grade. A petition for appropriation which does not allege such an order 
is subject to a motion to make definite and certain. 
Railway v. East Liverpool, 10 N. P. n. s. 157; 55 O. L. B. 173 (Pr. 
Cr. 1909). 

See Toledo v. Railway Co., 9 C. C. n. s. 399; 19 C. D. 658 (1907); 
aff'd, 78 O. S. 429. 

In re Avon Beach, ete., R. Co., 3 N. P. n. s. 561; 16 L. D. 87 (C. P. 
1905). 


Section 8900. (Costs and expenses.) All costs and ex- 
penses of the proceedings shall be ascertained and allowed 
by the court of common pleas and be paid by such party 
as it decides; or by it apportioned between the parties, and 
may be collected by execution out of such court. (April 25, 
1904, 97 v. 546, § 4; April 3, 1908, 99 v. 58, §4; R. S. See. 
3337-17m. ) 


Section 8901. (Appeals.) Appeals may be taken and 
error prosecuted from the decision of the common pleas 
court to the court of appeals in such proceedings, as in civil 
actions. The decision of that court shall be final and conclu- 
sive. In both the common pleas court and court of appeals 
proceedings brought hereunder shall be advanced over other 
civil causes. (May 6, 1913, 103 v. 425; April 25, 1904, 97 
v. 546, §4; April 3, 1908, 99 v. 58, § 4; R. S. See. 3337-17m.) 


Section 8902. (Additional tracks and switches.) Noth- 
ing in sections eighty-eight hundred and ninety-five to eighty- 
nine hundred and one both inclusive, shall prevent a railroad 
company from laying additional tracks at previously exist- 
ing crossings, or from constructing switches, sidings and 
branch lines from their lines of road to a mill, factory, or 
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other manufacturing establishment, or other industrial plant, 
or an elevator, wharf or pier, or gravel, marl, or clay bed, 
or any mine, or from laying additional track to increase 
their yard facilities at terminal or other points across pub- 
lie highways at the grade thereof. Such signposts and sig- 
nals shall be employed for the protection of such crossings 
as are by law prescribed for railroad crossings of public 
highways. (April 25, 1904, 97 v. 947, §6; R. S. See. 3337- 
17o.) 


Under this section a track may be built to several mills, factories, 
etc., and over several streets. This section does not limit the con- 
struction of a track over a single street to a single mill, factory, ete. 
Cincinnati v. Railway, 15 N. P. n. s. 219 (1912); aff’d, no rep. 89 O. 
S. 416. 

A spur track 3,200 feet long, from which numerous private sid- 
ings will branch off to neighboring factories is not a new line of 
railway, and may be authorized by the council, under this section. 
Cincinnati v. Railway, 15 N. P. n. s. 219 (1912); aff’d, no rep. 89 O. 
8. 416. 

See State v. Toledo, etc., Co., 1 C. C. n. s. 513; 14 C. D. 321 (1903) ; 

aff’d, 69 O. 8. 550. 

State v. Railroad Co., 40 O. S. 504 (1884). 

State v. Railroad Co., 50 O. S. 239 (1893). 

Reeves v. Treasurer of Wood County, 8 O. S. 333 (1858). 

A crossing by a spur track leading to factories, commercial houses 
and docks, is within the exception as to tracks for increasing “yard facili- 
ties at terminal or other points” and such crossing may be at grade. 

Toledo v. Railroad Co., 9 C. C. n. s. 399; 19 C. D. 658 (1907) ; aff'd, 

78 O. S. 429. 

In an action brought in the court of common pleas to enjoin the lay- 
ing of a crossing at grade, under a judgment of the probate court, it is 
error to exclude testimony offered to show that the crossing is within 
the exception of this section. 

Toledo v. Railroad Co., 9 C. C. n. 8. 399; 19 C. D. 658 (1907) ; aff’d, 

78 O. S. 429. 


_ Section 8903. (Height of over railroads.) Except cases 
in which the state railroad commission finds that such con- 
struction is impracticable, bridges, viaducts, overhead road- 


ways, foot-bridges, wire or other structure hereafter built . 


over the track or tracks of a railroad or railroads, by a 
county, municipality, township, railroad company, other 
corporation or person, shall be not less than twenty-one 
feet in the clear from the top of the rails of such track or 
tracks, to such wire or other structure or to the bottom 
of the lowest sill, girder or crossbeam, and the lowest down- 
ward projection on the bridge, viaduct, overhead roadway 
or foot-bridge. (April 16, 1900, 94 v. 297, §1; May 21, 1894, 
91 v. 365; R. S. See. 3337-18.) 
See § 8887. 


Penalty for violation. 
See § 12546. 


‘ 
‘ 
| 
; 
; 
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The jurisdiction of the utilities commission extends to regulating the 
overhead structures in city street railroad crossings, independent of any 
interlocking device connected therewith. 

Opin. Atty. Gen., 39 W. L. B. 115 (1898). 

Duty of railroad to employes. 

Lake Shore, etc., Ry. Co. v. Shook, 16 C. C. 665: 9 C. D. 9 (1895). 

In the absence of a statute requiring it, or of evidence showing that 
it is usual, a railroad company is not required to construct its bridges 
so as to permit a person to stand upon them in safety while a train is 
passing. 

Erie R Co. v. McCormick, 69 O. S. 45 (1903). 

Power to close bridge for repairs. Where it is the duty of a rail- 
road company to erect and maintain a bridge in a street under which its 
road is passing, and such bridge becomes dangerous and out of repair, 
the company has the same right as the city to close the bridge for repairs, 
although it constitutes part of the public street. 

Toledo. etc., Ry. Co. v. Mammet, 13 C. C. 591; s. «, 6 C. D. 244 

(1895). 


Duty to maintain bridge. Although there may be some doubt as to 
the original liability of a company to build a bridge across its road, if 
it in fact builds a bridge and maintains it for forty years, it will be held 
liable to continue to maintain the same. 

Toledo v. Lake Shore, ete., Ry. Co., 17 C. C. 265; 9 C. D. 185 (1893). 


Bridges over right of way—removal by municipal authorities. 
Where a railroad is constructed in a cut across a highway, and the high- 
way is restored by bridging across, such bridge constitutes a part of the 
highway and may be removed, when the council deem it necessary for the 
public convenience to make the crossing at grade. 

Railroad Co. v. Defiance, 52 O. S. 262 (1895); aff’d, 167 U. S. 88. 


Low bridge over highway—remedy. Where an injunction is asked 
to restrain a railroad from building a bridge over a turnpike which would 
leave only a space between the surface of the road and the bridge not 
sufficient for the purposes of the public using such road, and it appears 
that much work has been done in building such bridge before objection 
was made, and that the cost of raising such bridge would involve a heavy 
expense, and that the difficulty could be remedied at much less expense 
and trouble by lowering the surface of the road at the point in question, 
the court will order that the latter be done at the expense of the railroad 
company. 

Wooster Turnpike Co. v. Railroad Co., 15 C. C. 268; 8 C. D. 269 

(1897). 


Section 8904. (Exceptions.) The exception in the next 
preceding section shall not apply to the structures therein 
named when built over the main tracks of railroads; and in 
cases wherein it is allowed, the railroad commission shall 
file in its office a written statement of the facts upon which 
it relied in finding the required construction impracticable. 
(April 16, 1900, 94 v. 297, §1; May 21, 1894, 91 v. 365: BR. S. 
See. 3337-18.) 


Section 8905. (Costs.) In case of the rebuilding of 
bridges or the other structures above provided for, if the 
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structure is at or in line with a public street or highway, 
and a cross-street or streets, the cost of making such streets 
or highways conform to a new grade, with all damages to 
owners of property abutting thereon because of such change, 
shall be determined and paid, as follows: The railroad com- 
pany or its assigns shall pay all costs or damages resulting 
from the raising or building of its bridges or structures in 
the line of a street or highway at a greater height than 
heretofore was required. If such company is only part 
owner of such structure it shall pay its proportionate share 
of the cost of such change in grade and damages. Should 
a railroad company, or its assigns, hereafter raise the grade 
of its track or tracks under any of such structures not 
owned by it, thereby causing a bridge or structure to be 
put at a higher grade when rebuilt, the company shall pay 
all costs and damages thereby made necessary. (April 16, 
1900, 94 v. 297, §1; May 21, 1894, 91 v. 365; R. S. See. 3337- 
18.) 


‘(Said structures’’ refer to § 8903 and not to structures erected 
under § 8834. Railway v. Railway, 18 N. P. n. s. 289 (1915). 


Section 8906. (Plans and specifications to be filed with 
railroad commission.) Every railroad company, public or 
private corporation, or person building or permitting to be 
built, any such bridge, viaduct, overhead roadway, foot 
bridge, wire and other structure, before proceeding there- 
with, shall file with the state railroad commission, plans and 
specifications therefor, and have its permit for the erection 
of such structure or wire. (May 21, 1894, 91 v. 366, § 2; 
R. S. See. 3337-19.) 


Section 8907. (How enforced.) Observance of the pro- 
visions of the four next preceding sections may be enforced 
by an injunction on complaint of any person, corporation or 
board interested therein. (May 21, 1894, 91 v. 366, §2; R. 
S. See. 3337-19.) 


Penalty for violation. 
See § 12546. 


1313 RAILROADS. G. C. § 8908 


CHAPTER 3. 


DRAINAGE AND FENCES. 


Drainage. § 8914. Cattle-guards and _ cross- 
ings. 
§ 8908. Waterways must be pro- § 8915. Temporary crossings. 
vided. _ § 8916. Land owner may construct 
§ 8909. Proceedings to enforce fence at company’s. ex- 
company to provide a pense. 
waterway. : § 8917. Owner may repair fence. 
§ 8910. When probate judge may § 8918. When preceding sections do 
let work. not apply. 
§ 8911. Sale of work and proceed- § 8919. When company may build 
ings. fence at landowner’s ex- 
$8912. Fees of officers. pense. 


§ 8920. Eorfeitures for not con- 
structing and repairing 
Fences. fences. 
§ 8921. Right to use culvert, etc., 
§ 8913. Fences. for cattle-way. 


DRAINAGE. 


Section 8908. (Waterways must be provided.) Except 
where the road-bed of a railroad extends through or by 
swamp land, the company or person operating the road shall 
made and keep open ditches or drains along such road-bed 
of depth, width, and grade sufficient to conduct water 
accumulating at the sides of the road-bed from the building 
or operation of the road, to some proper outlet. (R. S. See. 
3342; May 7, 1869, 66 v. 335, § 1.) 


This section is valid in so far as the accumulation of water is in- 
jurious to the contiguous lands, or detrimental to the public, but invalid 
where such water is not injurious to such lands or the public. 

Railroad Co. v. Keith, 67 O. S. 279 (1902); reversing 21 C. C. 669. 

Railway Co. v. Eby, 67 O. S. 552 (1903). 

Only the company owning the railroad, and not the lessees thereof, 
can be subjected to ditch assessments. 

Baltimore, ete., R. Co. v. Pausch, 35 W. L. B. 1 (1896). 


Agreement to maintain ditch. Where a county ditch was constructed 
over and along the ditch which a railroad company had agreed to open 
and maintain along the right of way granted by the plaintiff, under a 
contract made when the grant was made, the railroad company was re- 
leased from further obligation. 

Railway Co. v. Henry, 14 C. C. n. s. 97 (1910). 

In an action for damages against the railroad company for failure 
to maintain such ditch, the question of whether the construction of the 
county ditch, with the consent of plaintiff, had not carried a large amount 
of water which did not naturally flow there should be submitted to the 
jury. 

Railway Co. v. Henry, 14 C. C. n. s. 97 (1910). 

Under an agreement to maintain a culvert and crossings necessary 
to enable the parties “to reasonably occupy their lands, to carry off sur- 
plus water,” ete.; and to keep open on the hillside of the road a sufficient 
drain “for the discharge of the drainage,” the company was held liable 
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for damages caused by an obstruction of a lower drain through which 
the drainage of such parties was discharged. 

Madden v. Railway Co., 36 O. S. 46 (1880). 

Specific performance of a contract for the maintenance of a waterway 
may be decreed against the railway company. 

Bell v. Railroad Co., 3 CO) Sere. Cr De ie (1887). 

An agreement can not be rescinded on the ground of insufficient 
consideration where two suits, for damages, were brought thereon by 
the party seeking rescission and recovery was had in one suit and 
denied in the other suit. Forsythe v. Railway, gg O. 8. 514 (1913). 


Liability for damages by flood waters. Damages for injury to land 
by flood waters can not be recovered from a railroad company where the 
flood was unprecedented, and other causes to produce the injury inter- 
vened. 

B. & O. R. Co. v. Simpson, 12 C. C. n. s. 185 (1906). 

An owner of land, abutting on a river, through which a creek flows 
and empties into the river, may, as against proprietors on the opposite 
side of the river, change the channel and mouth of the creek upon his own 
land and for his own protection or convenience, if, in so doing, he exer- 
cises reasonable care not to injure the rights of others. 

Railroad Co. v. Carr, 38 O. S. 448 (1882). 

If the opposite bank of the river be subject to inundation and over- 
flow in case of unusual but not unprecedented floods in the river, such 
change in the mouth of the creek can not be made if increased danger 
of inundation and overflow on the opposite bank of the river might be an- 
ticipated, in the exercise of ordinary care and prudence. 

Railroad Co. v. Carr, 38 O. S, 448 (1882). 

Where such change is made without fault or carelessness, and a levee 
on the opposite bank is broken or washed away by an unusual, but not 
unprecedented flood, whereby the crops growing on adjacent lands are 
destroyed, it is damnum sine injuria, notwithstanding a sandbar in the 
river at the new mouth of the creek may have contributed to the damage. 

Railroad Co. v. Carr, 38 O. S. 448 (1882). 

Where a railroad company constructed an embankment contain- 
ing sufficient culverts to take care of the drainage, and the munici- 
pality subsequently constructed a cross embankment dividing the 
basin into two parts, leaving one part with insufficient drainage and 
without constructing culverts in the cross embankment, the railroad 
eompany is not liable to the municipality for injuries caused by in- 
sufficient drainage of the part so cut off. Cincinnati v. Railway, 1 
Ohio App. 461; 17 C. C. n. s. 137 (1913); aff’d, no rep. 92 O. S. 510. 


Liability for assessments for county ditch. A railroad company may 
enjoin the levy of an assessment against its right of way for a county 
ditch, where the right of way has sufficient drainage and the county ditch 
would be of no benefit. 

Railway v. Commissioners, 15 C. C. n. 8- 236 (1912). 


Section 8909. (Proceedings to enforce company to pro- 
vide a waterway.) After ten days’ notice or request to a 
ticket or other agent of the company or person operating 
a railroad, to provide such drain or ditch, preferred by a 
person authorized to institute the proceedings hereinafter. 
provided for, if the requirements of the foregoing section 
are not complied with, any owner or tenant of land con- 
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tiguous to such railroad aggrieved by such neglect may 
give notice of the fact, in writing, to the probate judge of 
the county in which it occurs designating therein the place 
or places on such road where drains or ditches have not 
been made. Upon receipt of such notice the probate judge 
shall appoint a commission, of three disinterested free- 
holders of such county, who with the county surveyor, shall 
proceed to the places designated in the notice, and, if upon 
inspection, it is found that such requirements are not com- 
plied with, the commission or a majority thereof, shall re- 
port the fact to the judge who shall keep a record of such 
proceedings. He also shall designate a time within which 
such ditches or drains shall be made or opened and forth- 
with notify the company or person operating such road, in 
writing, whose duty it shall be to make or open such ditches 
or drains within the time specified. (R. S. Sec. 3343; May 
7, 1869, 66 v. 335, § 2.) 


This section was held unconstitutional in 
Railroad Co. v. Keith, 67 O. S. 279 (1902); reversing 21 C. C. 669. 


Section 8910. (When probate judge may let work.) If 
such company or person neglects to comply with the notifi- 
eation of the probate judge, he shall forthwith give notice 
that the work of making or opening the ditches or drains 
will be let to the lowest bidder at the time and place desig- 
nated in the advertisement. Such advertisement shall be 
for three consecutive weeks, in one or more of the weekly 
newspapers published in such county. (R. S. See. 3344; 
May 7, 1869, 66 v. 335, § 3.) 


This section was held unconstitutional in 
Railroad Co. v. Keith, 67 O. S. 279 (1902); reversing 21 C. C. 669. 


Section 8911. (Sale of work and proceedings.) At the 
time and place so specified, such judge shall sell the job or 
jobs of making or opening such ditches or drains to the 
lowest bidder, and take from him a sufficient bond, with 
surety, for the performance thereof. Upon its completion 
to his satisfaction, he shall give the bidder a certificate 
therefor, stating the amount due for the work. On its 
presentation to the auditor of the county, he forthwith shall 
place the amount so certified upon the county tax duplicate, 
against the company, together with all costs and expenses 
for inspection by the commission and surveyor, notices, ad- 
vertisements, sale of work, making contract therefor, ap- 
proval of the work, and other costs, and interest on the 
amount certified to be due, from the time the work is ap- 
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proved until the amount can be collected by the county 
treasurer. Such tax shall be collected as other taxes, and 
be paid to the persons entitled thereto on the warrant of 
the auditor on the treasurer. (R. S. See. 3345; May 7, 1869, 
66 v. 335, § 4.) 


This section was held unconstitutional in 
Railroad Co. v. Keith, 67 O. S. 279 (1902); reversing 21 C. C. 669. 


Section $912. (Fees of officers.) The probate judge, 
commissioners, and surveyor shall be paid for their services 
such costs, fees and expenses as are provided by law for 
costs, fees, and expenses of county commissioners and others 
under proceedings relating to ditches. (R. S. See. 3346; 
May 7, 1869, 66 v. 335, § 5.) 


This section was held unconstitutional in 
Railroad Co. v. Keith, 67 O. S. 279 (1902) ; reversing 21 C. C. 669. 


FENCES. 


Section 8913. (Fences.) A company or person having 
control or management of a railroad shall construct and 
maintain in good repair on each side of such road, along 
the line of the lands of the company owning or operating 
it, a fence sufficient to turn stock. When such fence is con- 
structed of barbed wire, or separate lateral strands not con- 
nected by interwoven wire, or cross perpendicular wire not 
more than fifteen inches apart, there shall be securely fas- 
tened to the posts, at the top thereof, at right angles there- 
to, at least one board, not less than one and one-eighth 
inches thick and five inches wide, and extending the entire 
length thereof. (R. 8. See. 3324; April 3, 1908, 99 v. 58; 
May 18, 1894, 91 v. 297; April 8, 1891, 88 v. 295; April 20, 
1887, 78 v. 199; R. S. 1880; April 18, 1874, 71 v. 85, §-1.) 


Section 8913 to 8915 are constitutional, founded on a sound, public 
policy, and equally obligatory on railroad companies whether organized 
under charters granted prior or laws enacted since the constitution of 1851 
went into effect. 

Railroad Co. v. Infirmary, 32 0. S. 566, 570 (1877). 

This act does not apply to interurban railways. Brindle v. Rail- 
way, 4 Ohio App. 135; 21 C. C. n. s. 552 (1915). 


Duty to fence. Sufficiency of fence. This section does not require 
railroad companies to fence against persons. The fence required is one 
sufficient to turn stock. 

L. S. & M.S. Ry. v. Lidtke, 69 O. S. 384 (1904). 

Soe Devereaux v. Thornton, 4 W. L. B. 355 (1879); 8. c., 2 Clev. L. 

R. 177; 10 W. L. B. 266. 
This section requires the construction and maintenance of fences within 
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the limits of cities and villages where they do not obstruct streets, high- 
ways or other public grounds. 

Cleveland, ete., R. Co. v. McConnell, 26 O. S. 57 (1875). 

The duty of a railroad company is not discharged by contracting with 
another party to perform it, when the performance itself is insufficient. 

Gill v. Atlantic, etc., Ry. Co., 27 O. S. 240 (1875). 

Railway Co. v. Allen, 40 O. S. 206 (1883). 

Inclosures of railroads under this act must be separate and distinct 
from the inclosures of adjoining proprietors. 

Marietta, etc., R. Co. v. Stephenson, 24 O. S. 48 (1873). 

This section does not require railroad companies to see that gates are 
kept closed. 

Megrue v. Lennox, 59 O. S. 479 (1898). 

Didman v. Railway Co., 7 N. P. 380; 5 L. D. 140; 31 W. L. B. 240. 

See note to § 8914, Defenses, 

This section does not refer to railroad land other than its line of 
road and right of way, and does not require such other land to be fenced. 

Railroad Co. v. Kinz, 68 O. 8S. 210, 225 (1903). 

The obligation to construct and maintain fences upon both sides of 
railroads, imposed by this act, is not limited to owners and occupiers of 
adjoining lands, but extends to the public generally. 

Marietta, ete., R. R. Co. v. Stephenson, 24 O. S. 48 (1873). 

Railway Co. v. Allen, 40 O. S. 206 (1883). 

Gill v. Atlantic, ete., Ry. Co., 27 O. 8. 240 (1875). 

Railroad Co. v. Seudder, 40 O. S. 1738, 175 (1883). 

Where the tracks of two railroad companies are parallel and adjoin- 
ing, it is the duty of the companies to maintain a fence between their 
respective rights of way. 

Hall v. Railway Co., 14 L. D. 74 (C. P. 1903). 

The duty to fence is imposed by statute only. At common law there 
was no duty to fence. 

Railway Co. v. Phillips, 81 O. S. 453, 458 (1910). 

Seymour v. Railway Co., 440. S. 12, 19 (1886). 

Kerwhacker v. Cleveland, ete., R. Co., 3 O. S. 172 (1854). 


Agreement by railroad company to fence. Where in proceedings to 
condemn land the parties enter into an agreement of record whereby the 
company bound itself to build and maintain fences, the agreement is valid 
and binding, and runs with the land so as to be binding on the assignees 
or grantees of both parties. 

Huston v. Cincinnati, ete., R. R. Co., 21 O. S. 235 (1871). 

Where a contract for a right of way required the railroad company 
to construct a cattle-pass, but the deed of the right of way was silent 
as to the cattle-pass, which had been constructed before the execution of 
the deed, it was held that the purchaser of the railroad, on foreclosure, 
could not fill up the cattle-pass, possession by the grantor constituting 
notice. 

Lowe v. Railway, 12 C. C. 743; 4 C. D. 85 (1894). 


Breach of agreement. Remedies. Where the owner of land, by writ- 
ten contract, agreed to give to a railroad company the perpetual right of 
way through the same, at a stipulated price, which was paid to him, 
with a provision in the contract that when the road should be completed 
the company should fence the same, held, that after the road is completed, 
the owner of the land can not, upon failure to put up the fence, eject the 
company from the land. 

Hornback v. Cincinnati, ete., R R. Co., 20 O. S. 81 (1870). 

See § 8916. 


G. C. § 8914 OHIO PRIVATE CORPORATIONS. 1318 


Where a landowner agreed to release a right of way in consideration 
of a certain sum of money and the construction of road crossings and 
cattle-guards, and the company took possession before receiving a deed or 
constructing the crossings or guards, the landowner has an equitable lien 
upon the property sold, as well for damages for not constructing the cross- 
ings and guards as for the unpaid purchase money, and the landowner 
may have a remedy by compelling specific performance or by enforcing 
his lien. 

Dayton, etc., R. R. Co. v. Lewton, 20 O. S. 401 (1870). 


Damages. In an action by the vendee of the original owner 
against the vendee of the company, for failure to build fences and cros- 
sings, the rule of damages is the amount of injury to the use and enjoy- 
ment of the adjoining land, occasioned by the want of such fences and 
crossings during the time the railroad or right of way was owned by the 
defendant. 

Huston v. Cincinnati, ete., R. R. Co., 21 0. S. 235 (1871). 

The abutting owner can not recover the cost of herding his ani- 
mals on the abutting unfenced land, nor loss of profits from dairy 
cows by reason of inability to pasture them at night. Chureh v. 


d 


Railroad, 10 Ohio App. 80; 30 O. C, A. 44 (1918); motion to certify 
record overruled, 16 O. L. R. 404. 


Decisions under former acts. 
Railroad Co. v. McElroy, 35 O. S. 147 (1878). 
Railroad Co. v. Shultz, 43 O. S. 270, 274 (1885). 
Partition fences under former act. 
See Railroad Co. v. Miami County Infirmary, 32 O. S. 566 (1877). 
Sandusky, etce., R. R. Co. v. Sloan, 27 O. S. 341 (1875). 
Haxton v. Pittsburg Ry. Co., 26 O. S. 214 (1875). 
Liability of railroad companies. 
See § 8914 and note. 


Section 8914. (Cattle-guards and crossings.) Before 
operating such road, such company or person shall main- 
tain at every point where a public road, street, lane or 
highway used by the public, crosses such railroad, safe and 
sufficient crossings, and on each side of such crossings cattle- 
guards sufficient to prevent domestic animals from going 
upon such railroad; and such company or person shall be 
liable for all damages sustained in person or property by 
reason of the want or insufficiency of such fence, crossing 
or cattle-guard, or neglect or carelessness in the construc- 
tion thereof, or in keeping them in repair. (R. S. Sec. 3324; 
April 8, 1908, 99 v. 58; May 18, 1894, 91 v. 297; April 8, 
1891, 88 v. 295; April 20, 1887, 78 v. 199; R. S. 1880; April 
18, 1874, 71 v. 85, §1.) 


This section applies where the construction of the highway precedes 
that of the railroad. It does not apply where a street is extended over 
existing tracks. 

Railway Co. v. Troy, 68 O. 8. 510, 514 (1903). 
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' This section does not refer to railroad land other than its line of 
road and right of way. 
Railroad Co. v. Kinz, 68 O. S. 210, 225 (1903). 


Crossings. 

See also $§ 8763 to 8766. 

Where the grade of the track is higher than that of the road the 
approaches need not be built by the railroad company so far on both 
sides of the crossing that there would be practically no incline on the 
approaches, so that the approaches are brought practically to a level with 
the railway crossing. It had a right to make inclines, and where the 
inclines are made safe and sufficient for ordinary and regular purposes of 
travel, that is a sufficient compliance with the statutes. 

Lake Shore, etc., R. R. Co. v. Brazzill, 13 C. C. 622 (1895); s. «, 6 

C. D. 363. 

Under this section the company is lable for all damages sustained in 
person or property in any manner by reason of the want or insufficiency 
of a crossing over its tracks. The word “crossing” is used in a lmited 
or restricted sense, and includes only that part of the structure imme- 
diately over and across the tracks, and sufficient space on either side to 
make a sufficient and safe way over such tracks. 

Lynch v. Railway Co., 20 C. C. 248; 11 C. D. 243 (1899). 

Where a private road extends across the track and right of way of a 
railroad company and connects with a public highway, the company is 
required to maintain across such private road suitable fences, or provide 
other protection against injuries which may result from animals passing 
from such highway through the private road on or along the railroad 
track. 

Railroad Co. v. Cunnington, 39 O. S. 327 (1883). 


Cattle-guards in towns and station yards. This section, so far as it 
relates to cattle-guards, may be construed as allowing exceptions, required 
by public necessity and convenience, and the proper use of a station yard 
by the company, but when the company is thus relieved, it is its duty to 
construct the guards at the first point where they will not interfere with 
the needs of the public and the company; and in an action against the 
company for damages, the question whether the guards are properly 
located and placed is for the jury. 

Railroad Co. v. Newbrander, 40 O. 8. 15 (1883). 

Railroad Co. v. Cunnington, 39 O. 8. 327 (1883). 

Pierce v. Andrews, 13 C. C. 513; 7 C. D. 105 (1896). 

To come within the above exception it is necessary that three ele- 
ments be present: necessity (1) of the public, (2) of the railroad com- 
pany and (3) of its employes, that the cattle-guards be omitted. 

Norfolk, ete., Ry. Co. v. Vallery, 6 C. C. n. s. 348; 17 C. D. 658 

(1905); aff'd, 75 O. S. 564. 

A railroad company is not entitled to compensation for making or 
maintaining cattle-guards. 

Railway Co. v. Sharpe, 38 O. S. 150 (1882). 


Liability of railroad companies. Where the railroad company own- 
ing the track permits another company to run trains thereon, both com- 


panies are liable. 
Berchold v. Railway, 1 Cleve. L. R. 314 (1878). 


To whom liable. The liability of a railroad company under this 
section is not limited to owners and occupiers of abutting lands but is “for 


all damages sustained in person or property.” 
Railway Co. v. Allen, 40 O. S. 206 (1883). 
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Railroad Co. v. Stephenson, 24 O. 8. 48 (1873). 

Gill v. Railway, 27 O. 8. 240 (1875). 

Railroad Co. v. Scudder, 40 O. 8. 178, 175 (1883). 

Hall v. Railway Co., 14 L. D. 74 (C. P.. 1903). 

A railroad company may be liable to its employes. As a general 
rule a railway engineer is not chargeable as a matter of law with knowl- 
edge of a break in the fences along the line of the road ‘through which 
cattle may stray upon the track. Where, after discovering that cattle 
are upon the track, he does all that a man of ordinary prudence would do 
to avoid an accident, the derailment that followed, resulting in his death, 
can not be said to be due to his contributory negligence. 

Isley v. Railroad Coso1G) Crea, Brboosely CO. D785. (1905). 


——. For injuries occurring on tracks of another company. The 
liability of a railroad company under this section is limited to loss or in- 
juries occurring upon its own right of way. Where stock went through a 
defective fence over the tracks of the railroad company and upon the track 
of another company, where it was killed, the railroad company was held 
not liable. 

Railway Co. v. Phillips, 81 O. 8. 453 (1910). 

As to liability of company upon whose tracks the stock was killed, see 

Didman v. Railway Co., 7 N. P. 380; 5 L. D. 140; 31 W. L. B. 240 

(CG. PB. 1894). 
Railway Co. v. Wood, 47 O. 8. 431 (1890). 
Hall v. Railway, 14 L. D. 74 (C. P. 1903). 


For injury to stock running at large. In an action under this 
section, it is a sufficient answer to allege that the plaintiff did not live 
along the line of the railway, nor were his cattle grazing in any inclosed 
field adjacent thereto. That said plaintiff knowingly, willfully and un- 
lawfully permitted his cattle to run at large on the highways and unin- 
élosed lands adjacent to defendant’s said railroad, whereby said cattle 
went upon said road and were accidentally killed. 

Pittsburg, ete., Ry. Co. v. Methaven, 21 O. S. 586 (1871). 

Railway Co. v. Wood, 47 O. 8. 431, 486 (1890). 

Where cattle are running at large without the fault of the owner, 
he is not guilty of contributory negligence in case they are injured. 

Manietta, etc., R. R. Co. v. Stephenson, 24 O. S. 48 (1873). 

If the owners of cattle permit them to run at large in the vicinity of 
an uninelosed railroad track, and do not choose to avoid danger to their 
cattle by keeping them within their own inclosures, they can ask no more 
than that the agents of the railroad company, in the legitimate conduct 
of its business, running its trains with a speed regulated by the grade 
of its road, the capacity of its locomotive power, and the safety of per- 
sons and property carried, shall, with due regard to the safety of persons 
and property in their charge, being the paramount consideration, exercise, 
what, “in that peculiar business,” would be ordinary and reasonable care 
to avoid unnecessary injury to animals casually coming upon their unin- 
closed railroad. The company is not bound to take into consideration 
the possibility of cattle being on the track. 

Central Ohio R. R. Co. v. Lawrence, 13 O. 8. 66 (1861). 

Cleveland, ete., R. Co. v. Elliott, 4 O. 8S. 474 (1855). 

Kerwhacker v. Cleveland, etc., R. Co., 3 O. S. 172 (1854). 

Bellefontaine, ete., R. R. Co. v. Schruyhart, 10 O. 8. 116 (1859). 

Bellefontaine, etc., Co. v. Bailey, 11 O. S. 333 (1860). 

Didman v. Michigan, ete., R. R. Co., 31 W. L. B. 240 (1894). 

Cranston v. Cincinnati, ete., R. R. Co., 1 Handy, 193 (1854). 

If the road is properly fenced the company is held to the exercise of 
ordinary care only in the running of trains to prevent the killing of 
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animals. Where the road is not properly fenced, a higher degree of care 
is required. 

Gill vy. Atlantic, ete., Ry. Co., 27 O. S. 240 (1875). 

A railroad company in the operation of its trains, is bound to use 
ordinary care to avoid injury to domestic animals trespassing on the 
track. 

Railroad Co. v. Smith, 22 O. S. 227 (1871). 

Railroad Co. v. Weisel, 55 O. S. 155 (1896). 

Railway Co. v. Slater, 24 W. L. B. 2 (1890). 

Where the contributory negligence of the owner of the animals is the 
proximate cause of the injury, he can not recover, although the operation 
of the train was without ordinary care. 

Railroad Co. v. Weisel, 55 O. S. 155 (1896). 

But where the negligence of the owner of the animals was not the 
proximate cause of the injury, he may recover. 

Railroad Co. v. Elliott, 4 O. 8S. 474 (1855). 

The mere fact that cattle have strayed, without right, on the track 
of a railroad, neither establishes that character of negligence which pre- 
cludes a claim for injury done by running the locomotive against them, nor 
justifies a want of proper care to save and preserve them from destruction. 

Cranston vy. Cincinnati, ete., R. R. Co., 1 Handy, 193 (1854). 


Defenses. 


That railroad company was not negligent. This section is to 
be reasonably construed, and where damage results from defects (occurring 
without the fault or neglect of such companies) in an otherwise suf- 
ficient fence, there is no liability. 

Railroad Co. Vv. Schultz, 43 O. S. 270 (1885). 

Railroad Co. v. Bailey, 11 O. S. 333 (1860). 


Agreement by landowner to build or repair fence. Where the 
owner of Jand through which a railroad runs agrees with the railroad com- 
pany, for a valuable consideration, to build and keep up good and sufficient 
fences, and fails to do so, and on account of the insufficiency of such 
fences his animals stray upon the track and are injured, he is not entitled 
to recover for such injury, although the insufficiency of the fences was 
caused by casualty and without negligence on his part, unless such injury 
is shown to have been intentional, or the result of gross carelessness on 
the part of the agents and servants of the company. 

Lake Erie, etc., R. R. Co. v. Weisel, 55 O. S. 155 (1896). 

Pittsburg, etc., Ry. Co. v. Smith, 26 O. S. 124 (1875). 

Cincinnati, etc., R. R. Co. v. Waterson, 4 O. S. 424 (1854). 

Railway Co. v. Heiskell, 38 O. 8. 666 (1883). 

See Easter v. Little Miami R. R. Co., 14 O. 8S. 48 (1862). 

And where stock of a third person gets upon the track, by reason of 
the fence not being built by the landowner, the company is not liable, in 
the absence of negligence. 

Railway Co. v. Wood, 47 O. S. 431 (1890). 

See Railway Co. v. Allen, 40 O. S. 206 (1883). 

See note to § 8918. 

Where the defense is that the expense of fencing was included in the 
damages awarded in the appropriation proceeding (see § 8918), but the 
record of the appropriation proceeding is silent on the subject, no pre- 
sumption arises that the expense of fencing was so included. 

Railroad Co. v. Hoffhines, 46 O. S. 643 (1889). 

When a land owner is bound by an agreement made by his prede- 
cessor in title, 

See Hulshizer v. Railway, 13 N. P. n. s. 497 (C. P. 1912). 
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Gates left open. Where a company puts in a private crossing 
with gates, and stock wanders through the gate upon the company’s track 
and is killed, the duty of keeping the same closed devolves primarily upon 
the landowner, and not upon the company, and evidence showing a gate 
was carelessly left open is not admissible on the issue as to the condition 
of the fence. 

Megrue v. Lennox, 59 O. S. 479 (1898). 

Where gates to permit passage to and from fields across the track are 
constructed at the request of the landowner, and where he uses them ex- 
clusively, the company owes him no duty to see that they are kept closed. 

Didman v. Michigan, ete., R. R. Co., 31 W. L. B. 240 (1894)aiisscyed 

N. P. 380; 5 L. D. 140. 

‘The same rule applies to a third person whose cattle break into a 
field in which gates have been left open. 

Didman v. Railway Co., 7 N. P. 380; 5 L. D. 140; 31 W. L. B. 240. 

See B. & O. R. Co. v. Wood, 47 O. S. 431. 


Statute of limitations. An action against a railroad company 
to recover damages for killing or injuring a domestic animal which had 
strayed upon its tracks, and was killed or injured without fault or neg- 
ligence of the railroad company in operating its train, but solely by the 
neglect to fence the road as required by law, is founded upon ‘a liability 
created by statute, other than a forfeiture or penalty,” and is barred in 
six years. 

Seymour v. Railway Co., 44 O. S. 12 (1886). 

Roice v. Railway Co., 5 N. P. ns. 7; 17 L. D. 505 (C. P. 1907). 


——. Knowledge by landowner of defective fence. Where it is the 
duty of the railroad company to fence, it is not contributory negligence for 
a landowner to turn his stock into a field which he knew to be insufficiently 
fenced. 

Railway Co. v. Smith, 38 O. 8. 410 (1882). 

Railroad Co. v. Scudder, 40 O. 8. 173 (1883). 

Pittsburg, ete., Ry. Co. v. Methven, 21 O. 8. 586 (1871). 

See under old partition fence act, 

Railroad Co. v. Infirmary, 32 O. S. 566 (1877). 

Sandusky, etc., R. Co. v. Sloan, 27 O. S, 341 (1875). 

But where railroad employes, engaged in repairing or rebuilding a 
defective fence on the line where the fence had always been located, are 
ordered off the premises by the landowner, who claimed that the line of the 
fence was not the true line, and who continued to use the land as a pas- 
ture with knowledge that the fence is defective and dangerous, without 
revoking his warning to the company or taking steps to determine the 
true line, and his stock is injured in the loose barbed wire of the fence, 
he can not recover. 

Railroad Co. v. Mellyar, 77 O. S. 391 (1908). 


That railroad company had no notice of condition of fence. 
A railroad company can not escape responsibility by showing that it had 
no notice of the condition of a fence. 

Railway Co. v. Smith, 38 O. S. 410 (1882). 

Railroad Co. v. Shultz, 43 O. S. 270, 273 (1885). 

Baltimore, ete., R. Co. v. Reamer, 24 W. L. B. 222 (1890). 


Breachy and unruly animals. An owner of breachy and unruly 
animals may recover for their injury or loss provided the animals were 
at large without his fault, and he has used that reasonable care and 
precaution in restraining them which a prudent and cautious man would 
use under like circumstances. 

Railway Co. v. Howard, 40 O. 8. 6 (1883). 


1823 RAILROADS. G. C. § 8915 


Pleading. The facts upon which the company’s liability depends must 
be stated in the petition, and, if not admitted, must be established by 
proof. An allegation that the defendant was, by law, bound to fence and 
inclose its railroad, tenders an immaterial issue, and is not to be taken 
as true because not denied. 

Baltimore, etc., R. R. Co. v. Wilson, 31 O. S. 555 (1877). 


Proof. In an action against a railroad company to recover damages 
for killing live stock, the plaintiff must prove affirmatively that want of 
ordinary care on the part of the company or its employes caused the 
injury. Such inference does not arise from the mere fact that the anima] 
was killed. 

Railroad Co. v. McMillan, 37 O. S. 554 (1882). 

Railway Co. v. Heiskell, 38 O. S. 666 (1883). 

Bellefontaine, etc., R. R. Co. v. Bailey, 11 O. S. 333 (1860). 

Where one of the issues in an action is whether a fence is sufficient 
to turn stock, it is error to permit witnesses, who show no other qualifi- 
cations than that they had seen the fence, to give to the jury their opin- 
ions as to the sufficiency of the fence to turn stock. 

Railroad Co. v. Schultz, 43 O. S. 270 (1885). 

An expert may testify whether, in view of the distance between the 
cattle and the engine, it was possible to avoid injury. 

Bellefontaine, etc., R. R. Co. v. Bailey, 11 O. S. 333 (1860). 

The fact that an insufficient fence has for several weeks been main- 
tained by a railroad company along its right of way is sufficient to justify 
a jury in finding it guilty of negligence; and the fact that the plaintiff’s 
stock had, during all such time, been kept in a field adjoining the right of 
way, without escaping through such fence and passing upon the railroad 
track, is not sufficient to excuse the company from such neglect. Where 
the immediate means or cause of such stock passing over such fence and 
upon the railroad track is that, recently prior thereto, a board or rail 
had become detached and fallen from the fence, without the knowledge 
of the company, such company is not excused from liability where there 
is evidence to justify the jury in finding that such special defect was 
attributable to the generally defective condition of the fence. 

Railroad Co. v. Schultz, 43 O. S. 270 (1885). 


Section 8915. (Temporary crossings.) In the case of a 
road in process of construction, or a proposed road which 
passes through inclosed land, the company or person having 
control thereof during its construction, shall provide suit- 
able crossings for the owner or occupant of each farm, and 
make and keep in repair fences along the line of such road 
through such inelosed fields, and protect crops growing 
thereon. When the company or person agrees with the 
owner of the lands through which a railroad passes, that 
he is to build and keep in repair any portion of the fencing, 
and if such fencing be destroyed or damaged by fire from 
passing trains or by the elements, the company or person 
owning or operating such road, shall rebuild or repair such 
fence, if the property holder demands it. If a railroad com- 
pany fails or refuses to construct a fence in the manner 
hereinbefore provided, after having received written notice 
so to do from the owner or occupant of lands through which 
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the road passes, then, after thirty days from the time of 
serving such notice upon the agent of such company nearest 
such lands, such owner or occupant may proceed to con- 
struct it, and the company shall be liable to such person 
for the cost thereof, together with the attorney’s fees as 
in the next following section provided. This applies to all 
fences now built, as well as those hereafter constructed. 
(R. S. Sec. 8824; April 18, 1874, 71 v. 85, §1; R. S. 1880; 
April 20, 1887, 78 v. 199; April 8, 1891, 88 v. 290; May 18, 
1894, 91 v. 297; April 3, 1908, 99 v. 58.) 


Section 8916. (Land owner may construct fence at com- 
pany’s expense.) If such company or person neglects or 
refuses to construct a fence, as hereinbefore provided, the 
owner of land abutting on the line of the land of the rail- 
road may construct it so far as his land abuts on the rail- 
road lands. When he has completed the fence he may pre- 
sent for payment a sworn itemized account of the expense 
thereof, including materials and labor, to the agent of the 
company for receiving and shipping freight at the station 
nearest to the tract of land so fenced. If such company or 
person neglects or refuses for thirty days, to pay the ac- 
count, the land owner may recover from the owner or les- 
see of the road, the reasonable cost of such fence, and in 
addition thereto, if recovery is had for an amount not less 
than the amount of the verified itemized account as pre- 
sented to such corporation or person, all reasonable attorney 
fees not to exceed the sum of twenty-five dollars to be as- 
sessed and awarded by the court or jury trying the issue. 
(R. 8. See. 3825; April 3, 1908, 99 v. 59; April 18, 1674) 7a 
v. 85, § 1.) 


An abutting owner who has constructed a fence may, under this 
section, recover of the company the reasonable cost and expense thereof, 
together with the value of the use and occupation of his premises during 
the time such fence is being constructed or repaired, but he must do all 
he can to confine his loss to the minimum, and he can not recover for 
damages he might have avoided. 

Millhouse v. Railway Co., 7 C. C. 466; 4 C. D. 682 (1893); aff’d, 55 

O. S. 684. 
See Railway v. Bosworth, 46 O. S. 81 (1888). 


Section 8917. (Owner may repair fence.) When the 
fence is completed the company or person shall keep it in 
good repair, and if such company or person permits any 
part of the fence on the line of its road to get out of re- 
pair, or it is damaged or destroyed by fire or the elements, 
so that it will not turn stock, the owner of the land abut- 
ting on the railroad lands where the fence is out of repair 


1325 RAILROADS. G. C. § 8918 


may notify the agent of the company for receiving and 
shipping freight at the station on the road nearest to the 
place where it is defective, that a portion of the fence on 
the line of the road is out of repair, stating where, how, and 
the probable cost of repairing it. If such company or per- 
son fails for twenty-four hours thereafter, to repair or re- 
place the fence so that it will turn stock, the owner of the 
land may furnish materials and repair or replace it, and 
present to such agent, for payment, a sworn itemized ac- 
count of the expense thereof, including materials and labor, 
and if this be not paid within thirty days thereafter such 
land owner may recover from the owner or lessee of the 
road the reasonable expense of such repairs, and in addition 
thereto, attorney’s fees as is provided for in the next pre- 
ceeding section. (R. S. Sec. 3826; April 3, 1908, 99 v. 58; 
Whpril 18, 1874, 71 v. 85, §1.) 


Section 8918. (When preceding sections do not apply.) 
The provisions of the preceding sections relating to fences 
shall not apply to any case in which compensation for build- 
ing a fence has been or may hereafter be taken into con- 
sideration, and estimated as a part of the consideration to 
be paid for the right of way, so far as the fence has been 
or may be settled or paid for; nor shall such sections affect 
in any manner, any contract or agreement between a rail- 
road company, or person having the control and manage- 
ment of a railroad, and the proprietors or occupants of lands 
adjoining for the construction or maintenance of fences, and 
eattle-guards. (R. S. Sec. 3329; April 18, 1874, 71 v. 85, § 1; 
March 25, 1859, 56 v. 62, § 4.) 


See note to § 8860. 


Agreements by landowner to build or repair fences. Occasional re- 
pairs by a company to fences, which by contract it was the duty of the 
landowner to repair, do not release the landowner from his duty to 


maintain and repair. 
Railway Co. v. Heiskell, 38 O. S. 666 (1883). 


When covenant runs with the land. Where a railroad com- 
pany makes a deed poll of land in fee along which its right of way is lo- 
cated, “subject to the condition that said grantee, his heirs and assigns, 
shall make and maintain good and sufficient fences on each side of the 
right of way of the railroad as now located and built, . . .- which con- 
dition and obligation shall be perpetually binding on the owners of the 
land.” the grantee, by accepting the deed, will be deemed to have entered into 
an express undertaking to perform the condition contained in the deed, 
and such undertaking will run with the land and become obligatory upon 
a subsequent owner by purchase from the grantee of the company. 

Hickey v. Railway Co., 51 0. S. 40 (1894). 

In such ease the company will not have a right of action against the 
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grantee for failure to repair, after he has ceased to be the owner of the 
land by conveying it to another. 

Hickey v. Railway Co., 51 O. S. 40 (1894). 

A written agreement by the grantor of the right of way to a railway 
company to fence it on each side through his lands will not affect the 
right of a subsequent purchaser to require the company to fence its road, 
where the purchase was made without actual or constructive notice of the 
existence of such agreement. Such agreement not being recorded, the 
mere use and occupation of the right of way by the company and its suc- 
cessors for the purpose of a railroad will not constitute constructive 
notice of the existence of such agreement. 

Railway v. Bosworth, 46 O. 8. 81 (1888). 

Where it is stipulated in a deed poll that the grantee, his heirs and 
assigns, shall build and perpetually maintain a fence on the line between 
the land granted and other lands owned by the grantor, and the parties 
to such deed, at the time of its execution, contemplate the subdivision of 
the granted premises into building or» town lots, and their subsequent 
sale, the burden of maintaining such fence will not attach to or run with 
lots which do not abut on the line of the proposed fence. 

Walsh v. Barton, 24 O. 8. 28 (1873). 

Where the covenant runs with the land the grantee of the original 
owner, whose duty it was to fence, can not recover the cost of fencing. 

Warner v. Baltimore, etc., R. R. Co., 31 O. S. 265 (1877). 

‘ Where a landowner by duly recorded deed conveyed a right of way 
and covenanted for himself, his heirs and assigns, to erect and maintain 
a fence on each side of such way, a lessee of his grantee would be so far 
bound by the covenant that he could not claim from the railroad company 
a higher degree of care to avoid injury to a horse than if the covenant 
had been kept. 

Easter v. Little Miami R. R. Co., 14 O. S. 48 (1862). 

An agreement requiring the railroad company to build a crossing 
within one year after completion of the road is not a covenant running 
with the land, specifically enforceable against a successor railroad com- 
pany, several years thereafter, where the agreement contained ho cove- 
nant requiring the successor to build or maintain the crossing. 

Zens v. Railway, 14_N. P. n. s. 202; 23 L. D. 182 (C. P. 1912). 

Where a contract for a right of way required the railroad company 
to construct a cattle pass, but the deed of the right of way was silent as 
to the cattle pass, which had been constructed before the execution of 
the deed, it was held that the purchaser of the railroad, on foreclosure, 
could not fill up the cattle pass, possession by the grantor constituting 
notice. 

Lowe v. Railway, 12 C. C. 743; 4 C. D. 85 (1894). 


——. As a defense to railroad company in action for injury to stock. 
See note to § 8914. 


Compensation for fencing included in award in appropriation pro- 
ceeding. Where the defense, in an action against a railroad company for 
failing to maintain a fence, is that the expense of fencing was included 
in the compensation awarded in the appropriation proceeding, but the 
record of the appropriation proceeding is silent on the subject, no pre- 
sumption arises that the expense of fencing was so included. 

Railroad Co. v. Hoffhines, 46 O. 8. 643 (1889). 


Section 8919. (When company may build fence at land- 
owner’s expense.) If an owner of lands abutting on the 
line of lands of a company, who is legally bound to build 
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or repair the fence dividing his lands from the lands of the 
company, neglects or refuses to build or repair such fence 
within the time in which he is bound to build or repair it, 
the company may build or repair such fence, and present 
an itemized account of the cost of labor and materials so 
expended, to the person thus bound, for payment. If it be 
not settled or paid within thirty days thereafter, the com- 
pany may recover from such person the reasonable cost of 
such labor and materials. (R. S. Sec. 8330; April 18, 1874, 
mL v. 85, § 1.) 


Section 8920. (Forfeitures for not constructing and re- 
pairing fences.) A company or person having the control 
and management of a railroad, neglecting or refusing to 
construct fences, cattle-guards, or public crossings, or to 
keep them in repair, as hereinbefore prescribed, after thirty 
days’ previous notice or request to construct them, made in 
writing by any person, shall forfeit and pay, for each and 
every day such company or person so refuses or neglects, 
a sum not exceeding fifty dollars per day, to be recovered 
in a civil action, in the name of the state, for the use of the 
county in which suit is brought. (R. 8. See. 3331; Mareh 
25, 1859, 56 v. 62, § 5.) 


A state court is without power to enforce payment of the penalty 
under this section against a railroad out of funds, in the hands of a re- 
ceiver appointed by a federal court. 

Rep. Atty. Gen. 1911-1912, p. 724. 


Section 8921. (Right to use culvert, etc., for cattle-way.) 
An owner of land through which a railroad is constructed, 
and upon which there is a culvert, waterway, or opening 
through the embankment of the railroad, of sufficient height 
for such purpose, may use such culvert, waterway, or open- 
ing, as a stock or cattle-way, under the track of the road, 
so as to permit stock to pass and re-pass. But the land- 
owner shall build and maintain all necessary fences on both 
sides of the opening, and not, by use, or otherwise, permit 
the foundations of structures about such opening to be in- 
jured or interfered with. (R. S. Sec. 3332; R. S. 1880.) 


Contract for cattle pass. 
Tawe wW. ele he RE R. Co, 12 G..C. -743,.4 OC. D. 85 (1894). 
Contract for waterway; specific performance. 2 
See Bell v. Dayton, ete., R. R. Co., 3 Cc. C. 31; 2 C. D. 19 (1887). 
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CHAPTER 4. 


TRAINS AND 


Passenger trains must stop 
at certain stations. 

Forfeiture. 

Posting time of arrival of 
trains. 

Forfeiture. 

Waiting rooms must be 
maintained; toilet rooms 
in connection therewith. 
Duty of railroad commis- 
sion. 

Forfeiture. 

Movable bridge between 
passenger cars required. 
Penalties for violation of 
preceding section. 
Enforcement of two preced- 
ing sections. 

Heating apparatus Lor 
cars. 

Forfeiture under preceding 
section. 

Lighting of passenger cars. 

Forfeiture under preceding 
section. 

Distance from station plat- 
form to step on passenger 
cars. 

Forfeiture under preceding 
section; penalty. 

Equipment of passenger 
trains with fire extin- 
guishers. 

Extinguishers to be ap- 
proved by railroad com- 
mission. 

Designation of cars, place 
and manner of installing 
extinguisher. 

Failure to provide fire ex- 
tinguishers; penalty. 

Telegraph and_ telephone 
wires. 

Forfeiture under preceding 
section. 

Self-cleaning ash dump 
pans. 

Contributory negligence. 


Headlights. 


Headlight provisions. 

Inspection by commis- 
sion. 

Penalty. 

Lights on front and rear 
of car required. Pen- 
alty. 

Penalty. 

Enforcement. 


Couplers and Brakes. 


Power brakes for locomo- 
tives and cars. 


EQUIPMENT. 


8950. Automatic couplers. 

8951. Grab-irons. 

8951-1. Automatic or foot power 
doors required on steam 
locomotive engines. 


§ 8951-2. Penalty. 

§ 8951-3. Enforcement and prose- 
cution. 

§ 8951-4. Footboards on local, 


Switching, etc., locomo- 
tives. 
§ 8952. Drawbars. 
§ 8953. Cars from connecting lines. 
§ 8954. Forfeiture. 
§ 8955. Contributory negligence. 
§ 8956. Power of railroad commis- 
sion concerning brakes. 


Caboose Cars. 
§ 8956-1. Construction of caboose 


cars, Exception. Ex- 
tension of time. 


§ 8956-2. Penalty. 

§ 8956-3. Spr ‘ge caboose cars spe- 
ed. 

§ 8956-4. Repaired caboose cars 


shall conform to provi- 
sions of this act. 
§ 8956-5. Percentage of cars to be 
so equipped each year. 
§ 8956-6. (Penalty.) 


Inspection. 


957. Inspector of automatic 

couplers and brakes. 

958. Qualifications. 

959. Bond and oath. 

960. Repealed. 

961. Office under supervision of 

railroad commission. 

§ 8962. Duties of inspector. 

§ 8963. Liability of company for 
failure to make repairs. 

§ 8964. Power of inspector to con- 
demn car, tender or en- 
gine. 

§ 8965. Forfeiture. 


Boilers. 

§ 8965-1 Inspection. 

§ 8965-2 Ene requirements spec- 
ified. 

§ 8965-3. Duty of inspector. 

§ 8965-4. Quarterly inspection. 

§ 8965-5. Rules: and regulations. 

§ 8965-6. Inspector of locomotive 
boilers. 

§ 8965-7. Certificate of inspector. 

§ 8965-8. Penalties. 

§ 8965-9. (Duty of commission.) 

§ 8965-10. (Act takes effect, when.) 


i il aie 
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Fires. § 8972. What not considered negli- 
5 gence. 
§ 8966. Spark arresters. § 8978. Costs in appeal and attor- 
§ 8967. Forfeiture under preceding: ney fee. 
section. § 8974. Application of sections. 
§ 8968. Company must keep right 
of way free from com- Wires over Tracks. 


bustible material. 
§ 8969. When abutting owner may § 8975. Rules and regulations gov- 


remove combustible ma- erning the construction, 
terial. maintenance, etc., of tele- 
§ 8970. Loss or damage by fire; phone, telegraph, etc., 
evidence. wires. 
§ 8971. Prima facie evidence as to § 8976. Duty of public utilities 
negligence. commission. 


Section 8922. (Passenger trains must stop at certain sta- 
tions.) Each company shall cause three, each way, of its 
regular trains carrying passengers, if so many are run daily, 
Sundays excepted, to stop at a station, city or village, con- 
taining over three thousand inhabitants, for a time sufficient 
to receive and let off passengers. (R. 8S. Sec. 33820; April 13, 
1889, 86 v. 291; April 18, 1867, 64 v. 142, § 26.) 


Powers of public utility commission as to passenger service, see 
§ 535. Railroad v. Commission, 92 O. S. 1. 

This section is a valid exercise of the police power of the state, and 
does not violate the interstate commerce clause of the constitution of the 
United States, and is valid until congress passes an act inconsistent 
with it. 

Lake Shore, etc., Ry. Co. v. State ex rel. Lawrence, 8 GC. C. 220 (1894) ; 

s. c., 4 C. D. 406; s. c., 37 W. L. B. 196. 
Lake Shore, etc., Ry. Co. v. State ex rel. Lawrence, 173 U. S. 285 
(1899). 
This section is not inconsistent with § 5258, Rev. Stat. U. S. 
Lake Shore, etc., Ry. Co. v. State ex rel. Lawrence, 8 GC. C. 220 (1894) ; 
s. c., 4 C. D. 406. 

In the absence of statutory provision to the contrary, a railroad 
company may adopt a regulation that a certain train or trains of pas- 
senger cars running regularly on its road shall not stop at designated 
stations or places; and one traveling as a passenger on such road is bound 
to inquire whether the train upon which he takes passage stops at the 
station or place to which he is going. A passenger who is on a train not 
stopping at the station he desires may be put off if he is unwilling to 
pay the regular fare to a station at which the train does stop. 

Pennsylvania Co. v. Wentz, 37 Omsacoon (Loos) 

The power of a railway company to adopt and enforce regulations 
that certain trains shall not stop at all places is subject to legislative 
control, and by this section is taken away as to cities of three thousand 
inhabitants. 

Pennsylvania Co. v. Wentz, 37 O. S. 333 (1881). 

Where the laws make provision for the stopping of trains at certain 
places, all tickets and contracts must be construed with reference to such 
laws, and a contract recognizing the validity of a regulation disregarding 
such laws is invalid. 

Pennsylvania Co. v. Wentz, 37 O. S. 333 (1881). 

Where a person who has purchased a ticket to a certain station is, 
by the fault of the agent of the railroad company, induced to take a train 
which does not stop at such station, and the passenger is ejected from the 
train before reaching his destination, he may recover damages in tort. 

Railway v. Reynolds, 55 O. 8S. 370. 
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Decisions of railroad commission as to establishment of stations 
and stopping trains. 

Leedon v. Railway, 7 O. L. R. 474. 

Good v. Railway, 8 O. L. R. 260. 

See §§ 487 to 614. 


Section 8923. (Forfeiture.) A company, agent or em- 
ploye thereof, which violates or causes or permits to be 
violated, the next preceding section, shall forfeit not more 
than one hundred nor less than twenty-five dollars, to be 
recovered in an action in the name of the state, upon the 
complaint of any person, before a justice of the peace of 
the county in which the violation occurs, for the benefit of 
the general fund of the county. In all cases of forfeiture 
under the preceding section, the company whose agent or 
employe caused or permitted such violation shall be lable 
for the amount of the forfeiture, and the conductor in charge 
of such train may be held, prima facie, to have caused the 
violation. (R. 8. See. 3820; April 13, 1889, 86 v. 291; April 
13, 1867, 64 v. 142, § 26.) 


Section 8924. (Posting time of arrival of trains.) Each 
company or person operating a railroad within this state 
shall place a blackboard, at least four feet in length and 
two feet in width, in a conspicuous place in each passenger 
depot of such company located at any station in the state 
at which there is a telegraph office. Such company or per- 
son must have written upon such board, at least ten minutes 
before the schedule time for the arrival of each passenger 
train stopping regularly upon such road at such station, the 
fact whether such train is on schedule time or not, and if 
late, how much. (R. S. Sec. 3321-1, May 8, 1886, 83 v. 
LES SES) 


The discrimination in this section between stations having telegraph 
offices and those without such offices does not render the section uncon- 
stitutional. 

Pennsylvania Co. v. State, 42 Ind. 428 (1895). 


Section 8925. (Forfeiture.) For each violation of any 
provision of the next preceding section, such company or 
person so neglecting or refusing to comply therewith, shall 
forfeit and pay the sum of ten dollars, to recovered in a 
civil action in the name of the state, one-half of which shall 
go to the party commencing proceedings, and the remainder 
be paid to the treasurer of the township, village or city in 
which such proceedings are had. (R. S. Sec. 3321-2; May 
8, 1886, 83 v. 118, § 2.) 
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The action to recover a penalty under this section can only be brought 
before a justice of the peace or a mayor. 
State ex rel. McClurg v. Railroad Co., 8 C. C. 604 (1894); s. c., 4 C. 
D. 372. 


Section 8926. (Waiting rooms must be maintained; toilet 
rooms in connection therewith.) Every person, firm or cor- 
poration operating a steam railroad wholly or in part within 
this state, shall provide a suitable waiting room for the use 
of the traveling public, at each station where a passenger 
train of the road is regularly scheduled to stop. Such rooms 
shall be so maintained and kept, as to be conducive to the 
-eomfort, and health of the patrons of the road. Where any 
such waiting room is located within a municipality within 
reasonable connecting distance of a water supply and sewer- 
age system, there shall be provided in connection therewith 
suitable and separate toilet rooms and water closets for the 
use of male and female persons. Each such toilet room or 
water closet compartment shall be properly heated, lighted 
and ventilated and shall contain sufficient floor space and a 
sufficient number of water closets, urinals, lavatories and 
toilet accessories to properly and suitably accommodate the 
patrons of the road. The location, construction and installa- 
tion of such toilet rooms and water closets shall be in ae- 
cordance with the provisions of the state building code. (107 
vy. 178; B. S. Sec. 3321-3; April 16, 1900, 94 v. 231, § 1.) 


See § 519. 
Greenwich v. Railway, 6 O. L. R. 51; 53 Bull. 103 (Railroad Commis- 
sion). ' 


Section 8927. (Duty of railroad commission.) Upon the 
written complaint of ten or more citizens of this state being 
filed with the state railroad commission that any provision 
of the next preceding section is being violated, at such sta- 
tion, the commission shall forthwith make investigation 
thereof. If upon such investigation it be found that such 
violation exists, it shall issue an order to the person, firm 
or corporation guilty thereof, setting forth the nature of 
the improvement required and directing that it be com- 
pleted within a time to be specified therein. (R. S. Sec. 
3321-4; April 16, 1900, 94 v. 231, § 2.) 


Section 8928. (Forfeiture.) Any person, firm or corpo- 
ration failing to comply with an order of such commission, 
or any of the provisions of the two next preceding sections, 
upon conviction therefor before a court of common pleas 
of the county in which such violation occurs, shall forfeit 
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and pay any sum not less than one hundred dollars. Such 
forfeiture shall be recovered in a civil action in the name 
of the state, for the benefit of the county in which the fail- 
ure or violation occurs, and such action shall be brought 
by the prosecuting attorney of the county, at the imstance 
of such commission, as provided in other cases for the re- 
covery of forfeitures against railroad companies. (R. S. 
Sec. 3354; April 16, 1900, 94 v. 231, § 3.) 


Section 8929. (Movable bridge between passenger cars 
required.) Every company conveying passengers shall pro- 
vide the passenger cars in its trains with a flexible or mov- 
able bridge or apron, of the full width of the opening be- 
tween the railings attached to the platforms of such cars, 
with sideboards or network of strap iron, large wire, or 
other suitable material, at each side of the bridge or apron, 
of at least equal height with the ordinary railings upon the 
platforms, or some other apparatus or arrangement equally 
efficient to enable passengers to pass from ear to car with 
safety. (R. S. Sec. 3347; March 10, 1871, 68 v. 35, § 1.) 


Section 8930. (Penalties for violation of preceding sec- 
tion.) A company which fails to comply with the provi- 
sions of the next preceding section shall be subject to a 
penalty of one hundred dollars for each and every day of 
such failure, to be recovered in a eivil action, in the name 
of the state, and paid into the state treasury. (R. S. See. 
3348; March 10, 1871, 68 v. 35, § 2.) 


Section 8931. (Enforcement of two preceding sections.) 
The state railroad commission shall see that the require- 
ments of the two next preceding sections are enforced. 
Such sections shall not apply in case of passenger ear at- 
tached to a freight train. (R. S. Sees. 3349, 3350; March 
10, 1871, 68 v. 35, §§ 3, 4.) 


Section 8932. (Heating apparatus for cars.) When nec- 
essary to heat its cars for carrying passengers, mail, bag- 
gage or express matter, each railroad company shall do so 
by a stove or heater so constructed and protected as will 
most effectually guard passengers against danger from fire, 
in accidents by collision, or when ears are overturned or 
thrown from the track. No such company shall permit any 
other corporation or person to use cars carrying passengers, 
mail, baggage or express matter, over its road, unless their 
heating apparatus conforms to the above requirements. (R. 
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S. Sec. 3351; May 4, 1869, 66 v. 94, §1; R. S. 1880; April 14, 
1880, 77 v. 202.) 


Constitutionality. 
See People v. New York, etc., R. R. Co., 55 Hun. (N. Y.), 409 (1890). 


Section 8933. (Forfeiture under preceding section.) A 
railroad which fails to comply with the provisions of the 
next preceding section shall be liable to a forfeiture of not 
less than one hundred nor more than five hundred dollars, 
to be recovered in the name of the state, for the benefit 
of its common schools. Such action shall be prosecuted in 
any county, through which the road passes, by the prose- 
cuting attorney thereof, at his own instance, or that of the 
state railroad commission, as provided by law in other cases 
for the recovery of penalties, and forfeitures against rail- 
road companies, after due notice given by the railroad com- 
mission to the president or managing officer of such delin- 
quent company, and its further neglect for thirty days to 
comply with the requirements of such section. The prose- 
cutor shall receive twenty-five per cent of all penalties and 
costs so collected. (R. S. Sec. 3354; April 14, 1880, 77 v. 
202; R. 8S. 1880; May 4, 1869, 66 v. 94, § 4.) 


Section 8934. (Lighting of passenger cars.) No passen- 
ger car on a railroad shall be lighted by naptha or any 
fluid made in part from it, or wholly or in part from coal 
or petroleum, or other substance which will ignite at a tem- 
perature of less than three hundred degrees Fahrenheit. 
PRs. Sec. 3353; May 7, 1877, 74 v. 207, § 2.) 


Section 8935. (Forfeiture under preceding section.) The 
state railroad commission or its agent at any time may 
enter cars running on a railroad and take from any lamp 
therein samples of the oil or fluid there found for the pur- 
pose of testing it. When, on trial, such oil or fluid ignites 
at a lower temperature than that above specified, the com- 
pany or person running the car from which it was taken, 
shall be liable to a forfeiture of not less than one hundred 
nor more than five hundred dollars, which such commission 
shall bring suit to recover, or cause to be brought for the 
benefit of the state common school fund, as provided in sec- 
tion eighty-nine hundred and_ thirty-three. (R. S. Sees. 
8353, 3354; April 14, 1880, 77 v. 202; R. S. 1880; May 7, 
1877, 74 v. 207, §2; May 4, 1869, 66 v. 94, § 4.) 


Section 8936. (Distance from station platform to step on 
passenger cars.) Companies and persons operating a rail- 
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road shall so regulate the distance between station floors, or 
platforms and the top of the lowest step on passenger cars 
that it will not exceed twelve inches. When the distance 
is more than one foot, it shall be changed, or safe steps pro- 
vided for passengers within that limit. (R. S. Sec. 3354-1; 
April 16, 1892, 89 v. 347, § 1.) 


Section 8937. (Forfeiture under preceding section; pen- 
alty.) A company failing to comply with the next preced- 
ing section shall forfeit and pay not less than fifty nor more 
than five hundred dollars for each and every delinquency. 
On the written complaint of any citizen, the prosecuting 
attorney of a county wherein such default occurs at once 
shall begin suit against the company guilty thereof, for the 
recovery of such penalty. If personal injury results from 
failure to comply with such section, in addition to such 
liability for damages, the person in charge of the operation 
and management of the road shall be deemed to be guilty 
of a misdemeanor and shall be fined not less than fifty dol- 
lars nor more than five hundred dollars. (R. 8S. Sec. 3354-1; 
April 16, 1892, 89 v. 347, §1.) 


Section 8938. (Equipment of passenger trains with fire 
extinguishers.) If one can be bought for fifteen dollars or 
less, every person, company or corporation operating a rail- 
road shall put at least one portable chemical fire extin- 
guisher on each passenger train. Each year, one such ex- 
tinguisher shall be added to every such train until all 
coaches carrying passengers are supplied therewith. (R. S. 
Sec. 3354-2; April 27, 1896, 92 v. 396, § 1.) 


Section 8939. (Extinguishers to be approved by railroad 
commission.) Such fire extinguishers shall be of a construc- 
tion which renders them durable and efficient. Before they 
are put on trains, the make selected shall be approved for 
that purpose by the state railroad commission, whose duty 
it is to exercise its discretion in the premises, so as to in- 
vite the fullest competition among the different makers. 
(R. S. Sec. 3354-3; April 27, 1896, 92 v. 396, § 2.) 


Section 8940. (Designation of cars, place and manner 
of installing extinguisher.) The state railroad commission 
shall designate which car of a passenger train wherein the 
first and each subsequent extinguisher is to be placed, until 
every coach in all such trains is fully supplied. Such com- 
mission shall determine where in the ear an extinguisher 
shall be placed, how attached so as to make it easy of ac- 
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cess; and also see that the provisions of the two next pre- 
ceding sections are carried into effect. (R. S. See. 3354-4; 
April 27, 1896, 92 v. 396, § 3.) 


Section 8941. (Failure to provide fire extinguishers; pen- 
alty.) A person, company or corporation operating a rail- 
road, or railroads, in whole or in part in this state, vio- 
lating any provision of the three next preceding sections 
failing to comply with any of the provisions of such sections, 
upon conviction in any court of competent jurisdiction shall 
be fined not less than twenty-five dollars nor more than one 
hundred dollars, and each day that such person, company 
or corporation runs its trains in violation of such provisions 
shall constitute a separate offense. (R. 8. Sec. 3354-4; April 
mi, 1896, 92 v. 396, §3.) 


Section 8942. (Telegraph and telephone wires.) Every 
steam railroad company operating ten miles or more of rail- 
road for the transportation of passengers and freight, shall 
erect and maintain in complete working order, for use along 
the line of its road a telegraph or telephone wire, with an 
office and proper means for communication by such wire at 
each of its principal stations. No such company operating 
a road without a telegraph or telephone wire along the line 
thereof, shall ask, or receive any compensation for the 
transportation of passengers or freight thereon. (R. S. See. 
3304-5; April 7, 1898,'93 v. 88, §1.) 


Penalty for violation, see § 12547. 


Section 8943. (Forfeiture under preceding section.) The 
charter of a steam railroad company which fails to comply 
with the conditions of the next preceding section shall be 
declared forfeited and shall be annulled, by a civil action 
brought for that purpose in the name of the state by the 
prosecuting attorney of any county in or through which its 
road is operated. (R. S. Sec. 3354-6 ; April’ (; toe, ga Y¥- 
89, § 2.) 


Section 8944. (Self-cleaning ash dump pans.) A person, 
firm or corporation owning, operating or controlling any 
railroad running through or within this state, shall in all 
cases where practicable, eause each locomotive to be 
equipped with a self cleaning ash dump pan, of modern 
and approved pattern and design; and all engines or loco- 
motives built or constructed shall be so equipped. No 
engineer or fireman shall be compelled to go under any 
locomotive for the purpose of removing ashes from it, ex- 
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cept in cases of emergency. This section shall not apply 
to a person, firm or corporation which does not require 
engineers or firemen to go under the engine for the purpose 
of removing ashes therefrom, except in cases of emergency. 
(Riv S.. See. 3365-2715, Mareh- 14, 1906; 98 s7..40, 7.5713) 


Penalty for noncompliance, see §§ 12558, 12559. 


Section 8945. (Contributory negligence.) A person, firm 
or corporation failing to comply with the provisions of the 
next preceding section shall not be allowed to set up or 
make the defense of contributory negligence, or assumption 
of risk, in an action for personal injury to, or death of, an 
engineer or fireman resulting from the failure of such 
person, firm or corporation to comply therewith. (R. S. 
See. 3365-27k; March 14, 1906, 98 v. 47, § 3.) 


HEADLIGHTS. 


Section 8945-1. (Headlight provisions.) Every railroad 
corporation operating a railroad or a part of one in this 
state, shall on or before the first day of January, 1911, equip 
each of its locomotives, (except locomotives used exclusively 
in yard service,) with a headlight of such construction, and 
with sufficient candle power to render plainly visible at a 
distance of not less than three hundred and fifty feet in 
advance of such engine, whistling posts, land marks and 
other warning signs, and it shall be unlawful, after such 
date for any such railroad to use a locomotive, (except 
locomotives used exclusively in yard service) upon any part 
of its road lying within this state, that is not equipped with 
a headlight of such construction and candle power as will 
enable the engineer, to see whistling posts, land marks and 
other warning signs at a distance of not less than three 
hundred and fifty feet in advance of the engine; provided 
that not less than thirty per cent. of all the locomotives 
hereinbefore required to be provided with such headlights 
shall be so equipped on or before September 1, 1910. (May 
20, 1910, 101 v. 330.) 


That a headlight was not burning was held not to constitute 
negligence as a matter of law, but was a question for the jury to 
determine. Railroad Co. v. Stoianoff, 89 O. S. 440 (1913); Penna. Co. 
v. Gulling, 5 Ohio App. 183; 25 C. CO. n. s. 326 (1916); motion to 
certify record overruled, 14 O. L. R. 180. 

The operation of a locomotive with its headlight obstructed by a 
box-ear or caboose which is pushed by the locomotive is a violation 
of this section. Railway v. Shurts, 10 Ohio App. 226 (1918). 
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Where the public generally used a railroad track as a foot passage, 
with the knowledge and acquiescence of the railroad company, a per- 
son injured on such track by a train drawn by an engine on which 
no headlight was lighted is entitled to recover. Ford v. Railway, 
107 O. S. 100 (1923). 


Section 8945-2. (Inspection by railroad commission.) 
The state railroad commission shall from time to time in- 
spect or cause to be inspected the headlights of all locomo- 
tives found in use on_any railroad in thi3 state. On discov- 
ering any defective headlight the commission shall report 
the fact to the superintendent or other officer having charge 
of the road on which it is found, and the railroad corpora- 
tion receiving such notice, shall thereupon cause such de- 
fective headlight to be immediately repaired, and if so 
ordered by the railroad commission shall put the locomotive 
containing such defective headlight out of service until 
repaired and put in good working order. (May 20, 1910, 
101 v. 330.) 


Section 8945-3. (Penalty.) Any railroad corporation 
using or permitting to be used on its line in this state a 
locomotive, in violation of any provision of this act shall 
be liable to a penalty of one hundred dollars for each vio- 
lation, to be recovered in a suit or suits to be brought by 
the prosecuting attorney in the common pleas court of the 
county having jurisdiction in the locality where such viola- 
tion occurred. Upon duly verified information being given 
him of such violation such prosecuting attorney shall bring 
such suits. The railroad commission shall give the proper 
prosecuting attorney information of any such violations as 
may come to its knowledge. (May 20, 1910, 101 v. 330.) 


Section 8945-4. (Lights on front and rear of car re- 
quired.) It shall be unlawful for any superintendent, train- 
master, yardmaster or other employe of the railroad company 
doing business in the state of Ohio, to allow or permit pas- 
senger or freight car to stand on a track commonly called a 
running track, within yard limits unless flagman or red light 
is on end of car during the period from thirty minutes before 
sunset to thirty minutes after sunrise. (107 v. 605, orb) 


Section 8945-5. (Penalty!) Whoever being superinten- 
dent, trainmaster, yardmaster, or other employes of a rail- 
road company, violates section 1 of this act, shall be guilty 
of misdemeanor, and shall be fined not less than twenty-five 
dollars nor more than three hundred dollars for each and 
every offense. (107 v. 605, -§ 2.) 
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Section 8945-6. (Enforcement.) The public utilities com- 
mission shall be empowered to enforce the forgoing sections 
and prosecute any violations thereof. (107 v. 605, § 3.) 


COUPLERS AND BRAKES. 


Section 8946. (Automatic couplers and _ air-brakes.) 
Repealed March 18, 1918, 108 v. 117. (R. S. Sec. 3364 
24. April 14, 1893, 90 v. 185, § 2.) 


Section 8947. (Power brakes on engines.) Repealed 
March 18, 1913, 103 v. 117. (R. S. Sec. 3365-25; April 14, 
1893, 90 v. 185, § 3.) 


Section 8948. (Forfeiture.) Repealed March 18, 1918, 
103 v. 117. (RB. S. Sec. 3365-27; April 14, 1893, 90 v. 185, § 5.) 


Section 8949. (Power brakes for locomotives and cars. 
Percentage required to be so equipped.) No common car- 
rier, engaged in moving traffic on a railroad, between points 
within this state, shall use on its line a locomotive therefor 
not equipped with power driving wheel brakes and appli- 
ances for operating the train-brake system, or, in such busi- 
ness, run a train unless at least eighty-five percentum of 
the cars therein shall have air brakes thereon so arranged 
that they can be operated and used from the engine by the 
engineer of the locomotive drawing such train, and unless 
all of such ears so equipped shall be associated together. 
(March 18, 1913, 103 v. 117; R. S. Sees. 3365-27a, 3363-23; 
March 19, 1906, 98 v. 75, §1; April 23, 1904, 97 v. 615; 
February 27, 1900, 94 v. 25; April 25, 1898, 93 v. 286; April 
14, 1893, 90 v. 184.) 


Section 8950. (Automatic couplers.) No such common 
carrier shall haul, or permit to be hauled or used on its 
line, a locomotive, car, tender, or similar vehicle used in 
moving state traffic, not equipped with couplers coupling 
automatically by impact, and which can be uncoupled, with- 
out the necessity of men going between the ends of the ears. 
(R. S. See. 8365-27b; March 19, 1906, 98 v. 76, § 2.) 


This section is constitutional. It requires the same kind of automatic 
couplers required by the act of congress, and is not a regulation of inter- 
state commerce. 

Railway Co. v. State, 82 O. 8. 60 (1910); affirming, 11 C. C. n..s. 

482; 21 C.D. '203°7 Noon. 415° 10" DP 265, 
State v. Railway Co., 7 N. P. n. s. 571; 19 L. D. 867 (1908). 
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This act is not in conflict with the federal automatic coupler act. 

Railway Co. v. State, 82 O. S. 60 (1910). 

State v. Railway Co., 7 N. P. n. s. 571; 19 L. D. 867 (1908). 

See also Erie R. Co. v. Solomon, 237 U. 8. 427. 

The additional penalty under § 8965 for keeping defective couplers 
in use does not render the act invalid. 

State v. Railway, 10 N. P. n. s. 585 (C. P. 1911). 
The moving of dirt from one point on the line of railway to another, 
for the purpose of constructing a fill, or yard, is “traffic” within the 
meaning of this section. 
State v. Pgh., etc., Ry., 13 N. P. n. 8. 145; 23 L. D. 135 (C. P. 1912). 
| This section makes it the positive duty of a railroad company to 
provide automatic couplers. ‘The use of cars without such equipment is 
unlawful. 

McGarvey v. Railway Co., 83 0. S. 273 (1911). 

It is the duty of a railroad company to use ordinary care to keep the 
couplers in working order. 

McGarvey v. Railway Co., 83 O. 8. 273 (1911). 

See § 8963. 


Section 8951-4. (Public utilities commission shall pre- 
scribe dimensions, etc., of footboards for locomotives. Pen- 
alty.) Section 1. That it shall be unlawful for any railroad 
doing business in the state of Ohio to operate or permit to be 
operated in the state of Ohio, a locomotive regularly assigned 
in mine run, drop or package local freight, or switching sery- 
ice, not equipped with two or more footboards. 

Section 2. That the public utilities commission of Ohio 
shall prescribe the dimensions, location and the manner of 
application of said footboards, as provided by section 1. 

Section 3. That any railroad doing business in the state 
of Ohio who shall send or cause to be sent out on its road a 
locomotive not equipped in accordance with sections 1 and 2 
of this act shall be guilty of misdemeanor and upon convic- 
tion shall be fined not less than one hundred dollars or more 
than five hundred dollars for each offense. 

Section 4. That the words ‘‘regularly assigned’’ as used 
in section 1 shall be construed to mean more than three con- 
secutive days. 

Section 5. That it shall be the duty of the public utilities 
commission of Ohio to have this law enforced. (110 v. 142.) 


The purpose of this act is to require the use of couplers which will 
obviate the necessity of employes going between the ends of the cars. 
McGarvey v. Railway Co., 83 O. S. 273, 289 (1911). 
While this statute is in derogation of the common law, it should 
receive a reasonable construction. 
McGarvey v. Railway Co., 83 O. S. 273, 292 (1911). 
Under this section the car and not the train is the unit. 
Railway v. State, 11 C. C. n. s. 482; 21 C. D. 20 (1909) ; affirming, 
7 N. P.n. s. 541; 19 L. D. 285 (1908); aff'd, 82 O. S. 60 (1910). 
Application of former statute to interurban railways. 
See C. & E. R. Co. v. Somers, 3 C. C. n. 8. 638; 14 C. D. 67 (1902) ; 
ao it Ons 40. 
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A crane or derrick, built upon car trucks, used to unload heavy 
materials, and equipped with a boiler and engine to furnish power to 
operate the crane and move the machine about on the tracks, is not a 
“locomotive car, tender or similar vehicle.” 

Lake Shore, etc., Co. v. Benson, 85 O. S. 215 (1912). 


Section 8951. (Secure grab-irons, sill steps, ladders and 
running boards required on locomotives, tenders and cars.) 
No such common carrier shall haul, or permit to be hauled 
or used, on its line a locomotive, car, tender, or similar 
vehicle, used in moving state traffic, not provided with 
secure grab-irons or hand-holds on the sides and ends 
thereof. Every locomotive shall be provided with secure 
sill steps, on each side of the pilot thereof and each and 
every tender and car used in such business shall be pro- 
vided also with secure sill steps on each end of each side 
thereof, and efficient hand-brakes; and all cars requiring 
ladders and running boards shall be equipped with secure 
ladders and running boards, and with secure hand-holds or 
grab-irons on their roofs at the top of such ladders; pro- 
vided, that, in the loading and hauling of long commodities 
requiring more than one car, the hand-brakes may be omit- 
ted on all save one of the cars while they are thus com- 
bined for such purpose. (March 18, 1913, 103 v. 117; R. 8. 
3365-27¢c; March 19, 1906, 98 v. 76, § 3.) 

A railroad company which operated an engine, on the pilot of 
which was a turtleback or iron bar, rendering use of the hand-holds 


impossible, was held guilty of negligence. Haskett v. Penna. Co., 245 
Fed. 327 (C. C. A. Ohio 1917). 


Section 8951-1. (Automatic or foot power doors required 
on steam locomotive engines.) That all steam railroad com- 
panies, operating steam locomotives on its railroads in, or 
through this state, shall provide and equip each and every 
such locomotive engine so operated over its said road, or 
roads, in this state, with an automatic or foot power door to 
the fire box of such locomotive engines. Such automatic or 
foot power doors shall be so constructed and operated by 
steam, compressed air, electricity, or foot power, as deemed 
best and most efficient. The device for operating such door 
shall be so constructed that it may be operated by the fire- 
man on said engine by means of a push button, pedal, or 
other appliance located in, on, or near the floor of the engine 
deck or floor of the tender at a suitable distance from such 
door to enable the fireman, while firing such engine, by 
pressure with his foot, to open such door for the firing of 
such engine. (107 v. 560, § 1.) 
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Section 8951-2. (Penalty.) Any person, or steam railroad 
company, violating any of the provisions of this act shall be 
deemed guilty of a misdemeanor and upon conviction thereof 
shall be fined not less than one hundred dollars, nor more 
than five hundred dollars for each offense. (107 v. 560, § 2.) 


Section 8951-3. (Enforcement and prosecution.) The pub- 
lic utilities commission shall be empowered to enforce the 
foregoing sections and prosecute any violations thereof. 

This law shall take effect and be in force on and after 
December 31, 1920. 

All laws, and parts of laws, in conflict herewith are 
hereby repealed. (107 v. 560, §§ 3, 4, 5.) 


Section 8952. (Drawbars.) No such common carrier 
shall use a locomotive, tender, car, or similar vehicle used 
in the movement of state traffic, that is not provided with 
drawbars of the standard height, to-wit: Standard gauge 
ears, thirty-four and one-half inches; narrow gauge cars, 
twenty-six inches, measured perpendicularly from the level 
of the tops of the rails to the centers of the drawbars. The 
maximum variation from such standard heights between 
drawbars of empty and loaded ears shall be three inches. 
(R. S. Sec. 3365-27d; March 19, 1906, 98 v. 76, § 4.) 


Section 8953. (Cars from connecting lines.) Such com- 
mon carrier may refuse to receive from connecting lnes or 
from any shipper a car not equipped in accordance with the 
four next preceding sections. (R. S. See. 3365-27e; March 
19, 1906, 98 v. 76, § 5.) 


See note to § 8950. 


Section 8954. (Penalty for violations of this act. Public 
service commission ‘shall give information to prosecuting 
attorneys. Cars or trains to which act does not apply.) 
Such common carrier using any locomotive engine, running 
any train, or hauling or permitting to be hauled or used on 
its line any tender or ear in violation of any of the provi- 
sions of this act, shall be liable to a penalty of one hundred 
dollars for each any every such violation thereof, to be 
recovered in a suit: or suits to be brought by the prosecuting 
attorney in the common pleas court of the county having 
jurisdiction in the locality where such violation occurred. 
Upon duly verified information being given him of such v10- 
‘lation such prosecuting attorney shall bring such suits. The 
public service commission of Ohio shall give the proper 
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prosecuting attorney information of any such violations as 
may come to its knowledge. Nothing contained in the above 
provisions to common carriers shall apply to locomotives, 
tenders, cars, or trains, used exclusively in the movement 
of logs, and when the height of the drawbars of such loco- 
motives, tenders and cars does not exceed twenty-five inches, 
or to street cars, or to locomotives, tenders, cars, similar 
vehicles, or trains, while in actual use in interstate com- 
merce. (March 18, 1918, 103 v. 118; R. S. See. 3365-27f; 
March 19, 1906, 98 v. 76, § 6.) 


Proceedings under this act are civil in their nature and guilty 
knowledge and intention are not essential elements of the offense. 

State v. Railway Co., 7 N. P. n. s. 571; 19 L. D. 867 (C. P. 1908). 

The ear is made the unit; and hauling an unequipped car is penal- 
ized by this section. 

Railway Co. v. State, 11 C. C. n. s. 482; 21 C. D. 20 (1909) ; affirm- 

ing, 7 N. P. n. 8. 541; 19 L. D. 285 (1908); aff'd, 82 O. S. 60 
(1910). 

A carrier using a car in violation of this act is not immune from the 
penalty because the car, or the railroad, is commonly used in interstate 
traffic, or because it was in a train containing cars loaded with interstate 
traffic. 

Railway Co. v. State, 82 O. S. 60 (1910); affirming, 11 C. C. n. s. 

482; 21 C.D. 20; 7 N.. P.n.:s. 541;,19 L. D.. 285; 

But see Southern R. Co. v. R. R. Com. of Indiana, 236 U. 8. 439 
(1915). 

A car is used in interstate commerce where it is received from an- 
other company by the defendant company and hauled from one of its yards 
to another for the purpose of being put in a train and forwarded to its 
destination in another state. 

U. S. v. Railway Co., 143 Fed. 360 (C. C. 1905). 

See McGarvey v. Railway Co., 83 O. S. 273, 291, 292 (1911). 

Where a coupler became out of order after the train had been 
made up and started, and the car was watched until it reached the 
first point where the coupler could be repaired, and there removed 
from the train and repaired, the company is not liable for a penalty. 
Railroad Co. v. State, 17 C. C. n. s. 124 (1910). 

A proceeding may be brought against a receiver, who was acting as 
such at the time of the neglect of duty. 

State v. Harmon, 6 O. L. R. 649; 54 O. L. B. 70 (C. P. 1909). 

This section provides penalties for failure to equip cars with auto- 
matic couplers. Section 8965 provides penalties for operating cars on 
which the couplers are out of repair or not used. 

State v. Pittsburgh, etc., Railway, 13 N. P. n. 8. 145 (C. P. 1912). 


Section 8955. (Contributory negligence.) Any employe 
of such common carrier, who is killed or injured by a loco- 
motive, tender, car, similar vehicle, or train, in use contrary 
to the provisions of sections eighty-nine hundred and forty- 
nine to eighty-nine hundred and fifty-four both inclusive, 
shall not be deemed to have assumed the risk thereby occa- 
sioned, although continuing in the employment of such 
earrier after the unlawful use of such locomotive, tender, 
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car, similar vehicle, or train had been brought to his knowl- 
edge, nor shall such employe be held to have contributed 
to his injury in a case where the carrier violated any pro- 
vision of such sections, when such violation contributed to 
his death or injury. (R. S. See. 3865-27g; March 19, 1906, 
pov. 77; §'7.) 


Both Federal and Ohio employers’ liability acts apply only where 
the relation of master and servant exists. Loucks v. Railway, 14 Ohio 
App. 320 (1919); affirmed, 103 O. S. 164. 

A railroad company transported a car belonging to another rail- 
road company and delivered it to a steel company. Two days later 
the coupler on the car was found to be defective. Thereafter a 
brakeman employed by the steel company, acting under orders of his 
superior, was injured while uncoupling the car. Held, the brakeman 
was not entitled to recover from the railroad company. Loucks v. 
Railroad Co., 103 O. 8. 164 (1921). 

Sections 8949 and 8954 are in derogation of the common law of 
negligence and a court may not read into the act anything which 
does not come within the clear meaning of the language, but the act 
should be given such liberal construction as will accomplish the pur- 
pose and intention of the legislature. §§8950 and 8952 were held 
not to apply to a locomotive crane, whirley or derrick. Railway Co. 
v. Benson, 85 O. S. 215 (1911). 

Where an employe is injured in attempting to couple cars, not 
equipped with automatic couplers, the railroad company is liable in 
damages. Under this section he is not deemed to have assumed the risk, 
nor to have contributed to the injury, where the violation of § 8950 by 
the railroad company contributed to the injury. 

McGarvey v. Railway Co., 83 O. S. 273 (1911). 

See Railroad Co. v. Somers, 3 C. C. n. s. 638; 14 C. D. 67 (1902) ; 

s. c., 74 O. S. 477. 

Where automatic couplers have become defective, from long use or 
other cause, and it became necessary for an employe to go between the 
ears to make the coupling, and in so doing he was injured, he may re- 
cover. 

McGarvey v. Railway Co., 83 O. S. 273 (1911). 

See §§ 8963, 8965. 


Section 3956. (Power of railroad commission concerning - 
brakes.) The state railroad commission after full hearing 
and for good cause shown, may increase the minimum pro- 
portion of cars in a train required to be operated by power 
or train brakes. Failure to comply with the requirements 
of such commission, shall be subject to a like penalty as 
failure to comply with any requirement herein made of such 
earriers. (R. S. Sec. 3365-27a; March 19, 1906, 98 v. 75, § 1.) 


CABOOSE CARS. 


Section 8956-1. (Construction of caboose cars. Excep- 
tion. Extension of time by railroad commission.) It shall 
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be unlawful, from and after the first day of September, 1910. 
for any common carrier operating a railroad, in whole or 
in part, within this state, or any manager or superintendent 
thereof, to require or permit the use, within this state upon 
such railroad, of any caboose car, or other car used for hke 
purpose, which is not provided with a door in each end 
thereof and an outside platform across each end of such 
ear; each platform shall not be less than twenty-four inches 
in width and shall be equipped with proper guard rails, and 
with grab irons and steps for the safety of persuns getting 
on and off said car. Said steps shali be equipped with a 
suitable rod, board or cther guard at each end and at the 
back thereof, properly designed to prevent slipping from 
such step. But nothing herein provided shall affect the 
right of any railroad to operate a caboose car now con- 
structed or in use having the platforms each not less than 
twenty inches in width and equipped with the other appli- 
ances as herein provided. The railroad commission is hereby 
authorized to grant to any common earrier, upon full hear- 
ing and for good cause shown, a reasonable extension of 
time in which to comply with the provisions of this act; 
provided that in no ease shall such extension or extensions 
in the aggregate exceed the period of one year from the 
time herein limited for compliance with this act. (April 
25, 1910, 101 v. 133.) 


Section 8956-2. (Penalty.) Any person or common ear- 
rier violating any of the provisions of section 8956-1 shall 
be deemed guilty of a misdemeanor and upon conviction 
thereof shall be fined not less than one hundred dollars nor 
more than five hundred dollars for each offense. (April 25, 
1910, 101 v. 133.) 


Section 8956-3. (Size of caboose cars specified.) Except 
as otherwise provided in this act, it shall be unlawful, from 
and after the first day of July, 1919, for any common ear- 
rier operating a railroad, in whole or in part, within this 
state, or any manager or division superintendent thereof to 
require or permit the use, upon such railroad, within this 
state, of any caboose car or other ear used for like purpose, 
unless such caboose or other ear shall be at least twenty-four 
feet in length, exclusive of platforms, and equipped with two 
four-wheel trucks, suitable closets and cupola; provided how- 
ever, that the provisions of this section shall not apply to 
common carriers which operate less than ten miles of inter- 


+ ee ly 
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state railroad in Ohio. (106 v. 429; May 5, 1918, 103 v. 719, 
§ 1.) 


For opinion upholding constitutionality of amendment of 106 v. 
429, see Opins. Atty. Gen. 1915, p. 878. 


Section 8956-4. (Repaired caboose cars shall conform to 
provisions of this act.) Whenever any such caboose car 
now in use upon any such railroad, shall, after this act goes 
into effect, be brought into any of the shops of such rail- 
road for general repairs, it shall be unlawful to again put 
the same into the service of such railroad, within this state, 
unless it be equipped as provided in section one of this act. 
(May 5, 1913, 108 v. 720, § 2.) 


Section 8956-5. (Percentage of cars to be so equipped 
each year.) Such common carrier shall, each year, from 
and after the first day of July, 1914, equip, in accordance 
with the provisions of this act, at least fifteen per cent. of 
the caboose cars in use on its railroad; but the public service 
commission is hereby authorized to grant to any common 
carrier, upon full hearing and for good cause shown, a 
reasonable extention of time in which to comply with the 
provisions of this act; provided that in no ease shall such 
extension in the aggregate exceed the period of one year 
from the time herein limited for compliance with this act. 
(May 5, 1918, 103 v. 720, § 3.) 


Section 8956-6. (Penalty.) Any person or common ear- 
rier violating any of the provisions of this act shall be 
deemed guilty of a misdemeanor and upon conviction thereof 
shall be fined not less than one hundred dollars nor more 
than five hundred dollars for each offense. (May 5, 1918, 
moa vy. 720, § 4.) 


INSPECTION. 


Section 8957. (Inspector of automatic couplers and 
brakes, etc., on locomotives and cars.) An inspector of 
automatie couplers, air brakes, automatic power brakes, and 
other safety appliances prescribed by law, on railroad loco- 
motives, tenders, ears and similar vehicles, shall be ap- 
pointed by the public service commission of Ohio. He shall 
hold office for two years, unless sooner removed for cause, 
and until his successor is appointed and qualified. When a 
vacaney occurs in the office such commission immediately 
shall fill it by appointment. (April 26, 1918, 103 y. 192, in 
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effect July 25, 1918; R. S. Sec. 3365-23b; May 12, 1902, 95 
v. 658.) 


Section 8958.  (Qualifications.) No person shall be 
eligible to the office who is an officer or employe of a rail- 
road company or owns or is interested, directly or indirectly, 
in the stocks or bonds of any railroad company, or who has 
not had at least seven years’ experience in the transporta- 
tion department on some line of railroad of more than thirty 
miles in length, operated in this state. (R. S. See. 3365-23b ; 
May 12, 1902, 95 v. 658.) 


Section 8959. (Bond and oath.) Before entering on his 
_ duties, the inspector shall give bond to the state in the sum 
of three thousand dollars, with two or more sureties, or a 
bond and security company, acceptable to the state railroad 
commission, conditioned for the faithful performance of his 
duties. He also shall take the usual oath of office, which 
oath and bond with the approval of the commission en- 
dorsed thereon, shall be deposited with the secretary of 
state. (R. S. See. 3365-23c; May 12, 1902, 95 v. 659.) 


Section 8960. Repealed. (107 v. 503.) 


Section 8961. (Office under supervision of railroad com- 
mission.) Such inspector shall have his office in the office 
of the railroad commission, and shall be under its super- 
vision. In the performance of his duties he also shall have 
the right of passing upon all the railroads within the state, 
and upon all trains, and any part thereof free of charge. 
(R. S. See. 3365-238d; May 12, 1902, 95 v. 659.) 


Section 8962. (Duties of inspector.) Such inspector 
shall inspect the couplers, air brakes, automatic power 
brakes, hand brakes, ladders, running boards, sill-steps and 
hand-holds or grab-irons on all locomotives, tenders, cars 
and similar vehicles found on any railroad in Ohio, and 
make weekly reports of his inspections to the public service 
commission, reporting all locomotives, tenders, ears and 
similar vehicles, giving number thereof, points of billing and 
final destination, road on which they are found, and the 
road owning them, if known, which are found to have a 
defective appliance, describing the defect. On discovering 
such defective appliance he shall also immediately report it 
to the superintendent of the road on which it is found, and 
to the agent thereof at the nearest station, describing the 
defect. If such defective appliance be found on any locomo- 
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tive, tender, car or similar vehicle which is then being used 
in interstate commerce, he shall under oath lodge with the 
United States district attorney of the district wherein such 
violation shall have been committed, all information of such 
violation and mail a like report to the interstate commerce 
commission, filing a copy thereof with the public service 
commission of Ohio. When any one of such appliances is 
lacking on any locomotive, tender, car or similar vehicle, this 
shall be deemed to be a defective appliance. (April 24, 
¥ 103 v. 198; R. S. Sec. 3865-28e; May 12, 1902, 95 v. 
59. 


Section 8963. (Liability of company for failure to make 
repairs.) A railroad whose superintendent or station agent 
receives such notice of such defective appliance shall cause 
it to be immediately repaired. The company shall be liable 
in damages to any person injured, for any injury received 
by reason of such defective appliance. Nothing in this 
chapter contained shall diminish the existing legal liability 
of railroads for injury to persons or property. (April 24, 
1913, 103 v. 198; R. S. Sec. 3365-23f; May 12, 1902, 95 v. 
660.) 


See McGarvey v. Railway Co., 83 O. S. 273 (1911). 
State v. Railway, 10 N. P. n. s. 585 (C. P. 1911). 


Section 8964. (Inspector may condemn locomotive, ten- 
der or car.) On the discovery of such defective appliance 
on any locomotive, tender, car or similar vehicle, such in- 
spector may condemn such locomotive, tender, car or similar 
vehicle, and order it out of service until repaired and put 
in good working order. On receiving an order from the 
inspector condemning any locomotive, tender, car or similar 
vehicle, the employes of the road in charge thereof shall 
put it out of service at the first freight division terminal. 
(April 24, 1918, 103 v. 198; R. S. Sec. 3365-23¢; May 12, 
1902, 95 v. 660.) 


Section 8965. (Daily forfeiture for use of defective ap- 
pliance.) A railroad company which fails to comply with 
such order, shall forfeit and pay to the state, in addition 
to the penalties prescribed in section 8954 of the General 
Code, the sum of twenty-five dollars for each day such 
defective appliance is kept in use, contrary thereto, to be 
collected in a civil suit in any county in the state where 
service of process can be had on such road. On request 
from the inspector, the attorney general or the prosecuting 
attorney of any county in which the company has a line of 
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railroad shall immediately commence and prosecute, without 
unnecessary delay, proceedings to collect such sum. The 
sum so collected less ten per cent. fees for collecting it, due 
such officer, shall be paid to the general revenue fund of 
the state. (April 24, 1918, 108 v. 193; R. 8. See. 3365-23h; 
May. 12, 1902, 95 v. 660.) 


Penalty against officers, see § 12562. 

The additional penalty imposed, for keeping defective cars in use, 
does not render the act invalid. 

State v. Railway, 10 N. P. n..s. 585 (C. P. 1911). 

It is immaterial how short the distance a defectively equipped car 
was moved; but if the defect was of a temporary nature, easily repair- 
able, and was at once repaired, the use was not unlawful. 

State v. Harmon, 6 O. L. R. 649; 54 O. L. B. 70 (C. P. 1909). 

This section provides penalties for operating cars on which the coup- 
lers are out of repair or not used. Section 8954 provides penalties for 
operating cars which are not equipped with couplers. 

State v. Railway Co., 13 N. P. n. s. 145; 23 L. D. 135 (C. P. 1912). 

A railroad company is not required to carry skilled workmen and 
repair tools on every train operated, to repair defects discovered en 
route. Railroad Co. v. State, 17 C. C. n. s. 124 (1910). 

Where a coupler became out of order after the train had been 
made up and started, and the car was watched until it reached the 
first point where the coupler could be repaired, and there removed 
from the train and repaired, the company is not liable for a penalty. 
Railroad Co. v. State, 17 C. C. n. s. 124 (1910). 


BOILERS. 


Section 8965-1. (Inspection.) Every person, firm or cor- 
poration operating a steam railroad wholly or in part within 
this state shall require thorough inspection to be made of 
the boilers and appurtenances of all locomotives which shall 
be used by such person, firm or corporation on such railroad 
within this state. (May 20, 1910, 101 v. 328.) 


By the enactment of the federal boiler inspection act (February 27, 
1911, 36 U. S. Stat., pt. 1, p. 913) the Ohio act is superseded and is in- 
valid in so far as it applies to a railroad company, the locomotives of 
which are used in transportation from Kentucky and other states into 
Cincinnati, and from Cincinnati to such other states, all of said locomo- 
tives being used exclusively in interstate commerce. 

Ti & IN: Re Col vz Huches, 201) Beda720 (De Cri1012)2 

See Rep. Atty. Gen. 1911-1912, p. 719. 


Section 8965-2. (Boiler requirements specified.) All 
such boilers so used shall comply with the following re- 
quirements: The boilers and appurtenances shall be well 
made of good and suitable material; the openings for the 
passage of water and steam respectively, and all pipes and 
tubes exposed to heat, shall be of proper dimensions and 
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free from obstructions; the spaces between and around the 
flues shall be sufficient; the flues, boiler, furnace, safety 
valves, fusible plugs, low water indicators, feed water appa- 
ratus, gauge cocks, steam gauges, and means of removing 
mud and sediment from the boiler, and all other machinery 
and appurtenances thereof shall be of such construction, 
shape, condition, arrangement and material that the same 
may be safely employed in the active service of such rail- 
road without peril to life or limb. (May 20, 1910, 101 v. 
328.) 


Section 8965-3. (Duty of inspector.) Each inspector 
shall satisfy himself by thorough examination that said re- 
quirements have been fully complied with. No boiler, pipe, 
nor any connections therewith shall be approved which is 
made in whole or in part of bad material, or is unsafe in 
its form, or dangerous from defects, workmanship, age, use 
or other cause. (May 20, 1910, 101 v. 328.) 


Section 8965-4. (Quarterly inspection.) Said inspections 
shall be made at least every three months under the direc- 
tion of such person, firm or corporation operating such rail- 
road, by persons of suitable qualifications and attainments 
to perform the services required of inspectors of boilers and 
who are able to form a reliable opinion of the strength, 
form, workmanship and suitableness of boilers to be em- 
ployed without hazard of life from imperfections in the 
material, workmanship or arrangement of any part of such 
boiler and appurtenances. (May 20, 1910, 101 v. 329.) 


Section 8965-5. (Rules and regulations.) The state rail- 
road commission shall have power to formulate rules and 
regulations for the uniform inspection and testing of boilers 
and their appurtenances, and for the qualifications and com- 
petency of inspectors of boilers under the provisions of this 
act. Copies of such rules and regulations shall be mailed 
to every person, firm or corporation operating a railroad 
by steam in this state. If it shall be ascertained by such 
inspection and test, or otherwise, that any locomotive boiler 
is unsafe for use, the same shall not again be used until it 
shall be repaired and made safe so as to comply with the 
requirements of this act. (May 20, 1910, 101 v. 329.) 


Section 8965-6. (Inspector of locomotive boilers.) The 
public utilities commission shall appoint a competent person 
as inspector of locomotive boilers, and such inspector shall, 
under the direction of the commission, have charge of the 
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inspection of boilers and their appurtennances, of locomo- 
tives used in the operation of steam railroads within this 
state and shall perform such other duties in connection 
therewith as the commission shall direct. (107 v. 504; 101 
v. 329.) 


Section 8965-7. (Certificate of inspector.) Each inspect- 
or, if he shall approve of the boiler and the appurtenances 
throughout, shall make and subscribe his name to a written 
or printed certificate which shall contain the number of 
each boiler inspected, the date of its inspection, the condi- 
tion of the boiler and appurtenances, and such details as 
may be required by the forms and regulations which shall 
be prescribed by the railroad commission. Every such cer- 
tificate shall be verified by the oath of the inspector, and he 
shall cause said certificate to be filed in the office of the 
railroad commission within ten days after each inspection 
shall be made, and also a copy thereof with the officer or 
employee of such railroad having immediate charge of the 
operation of such locomotive boiler, which copy shall be 
placed by such officer or employee in a conspicuous place 
in the cab connected with the locomotive boiler inspected, 
and there kept framed under glass. (May 20, 1910, 101 v. 
329.) 


Section 8965-8. (Penalties.) Every person, firm or cor- 
poration operating such railroad and violating any of the 
provisions of this act shall be lable to a penalty to be paid 
to the general revenue fund of the state, of one hundred 
dollars ($100.00) for each offense, and the further penalty 
of one hundred dollars ($100.00) for each day it or they 
shall omit or neglect to comply with said provisions; and 
the making or filing of a false certificate shall be a misde- 
meanor, and every inspector who wilfully certifies falsely 
touching any steam boiler or appurtenances thereto be- 
longing, or any matter or thing contained or required to 
be contained in any certificate signed and sworn to by him, 
shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall be fined in any sum not less than two 
hundred dollars ($200.00) nor more than five hundred dol- 
lars ($500.00.) (May 20, 1910, 101 v. 329.) 


Section 8965-9. It shall be the duty of the state railroad 
commission to enforce the provisions of this act. (May 20, 
1910, 101 v. 330.) 


EEE 
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Section 8965-10. This act shall take effect and be in 
force on and after September 1, 1910. (May 20, 1910, 101 
v. 330.) 


FIRES. 


Section 8966. (Spark arresters.) Except in the months 
of December, January and February, any company or per- 
son operating a railroad or a part of one, shall place on 
every locomotive engine used therefor, or in construction 
or repairing the road, such device or contrivance as most 
effectually will guard against the escape of fire or sparks 
that otherwise would be thrown out by such engines, and 
keep the device in good repair. (R. 8S. Sec. 3365-1; April 9, 
1885, 82 v. 118, §1.) 


Character of spark arrester required. This section requires a rail- 
road company to use a spark arrester which will most effectually guard 
against the emission of sparks. 

Railway Co. v. Wahlers, 1 C. C. n. 8. 139; 14 C. D. 310 (1902). 

It is sufficient compliance that the spark arrester used is the best in 
general use. 

Railroad Co. v. Kelly, 10 C. C. 322; 6 C. D. 555 (1895); aff’d, 56 

S. 785. 

See Railroad Co. v. Fredenbur, 3 C. C. 23; 2 C. D. 15 (1887). 

A higher degree of care is imposed by this section than was re- 
quired by common law. Railroad Co. v. Ohio Co., 214 Fed. 751 (C. C. 
A. Ohio 1914). 

To show that a certain netting or arrester is in general use in the 
United States, the company can not show its use on particular roads. 

Lake Side, ete., R. R. Co. v. Kelly, 10 C. C. 322; 6 C. D. 555 (1895) ; 

aff’d, 56 O. S. 785. 
Cleveland, etc., R. Co. v. Fredenbur, 3 C. C. 23; 2 C. D. 15 (1887). 


Evidence. 


Expert testimony. Where witnesses for the railroad company 
testified that the engine was equipped with the most approved kind of spark 
arresting device, and that it was in good condition, the plaintiff may show, 
in rebuttal, that on the same day other fires were caused by sparks from 
the same engine within two miles of plaintiff’s property, and by experts 
that such fact would indicate that the spark arrester was not in good 
condition. 

Toledo, etc., R. v. Star Flouring Mills, 146 Fed. 953; 15 O. F, D. 321 

(C. C. A. 1906). 

Where witnesses for the railroad company testified that the en- 
gine was equipped with a proper spark arrester, and witnesses for the 
plaintiff testified that the engine threw out live sparks, larger than 
any which could pass through the device described, the question was 
held to be one of fact for the jury. Railroad Co. v. Ohio Co., 214 
wed. 751 (C. C. A. Ohio 1914). 

It is not competent to ask a witness to examine the spark arrester 
complained of and to state whether it was the most efficient in preventing 
fires. The proper way is to get all the knowledge the expert has upon 
the different kinds of netting used, the different classes of spark arresters, 
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their efficiency, etc., and to submit to the jury the question as to the 
efficiency of the arresters. 

Cleveland, ete., Ry. Co. v. McKelvey, 12 C. C. 426 (1895) ; 5 C. D. 561. 

The testimony of expert witnesses is competent to show the different 
kinds of netting that were used by different roads, to enable the jury to 
say whether the appliance used was proper. An expert may testify as to 
defects in the mode of attaching a spark arrester, and as to the effect of 
sparks and their vitality, and the distance they will carry and still start 
a fire. 

Cleveland, etc., Ry. Co. v. McKelvey, 12 C. C. 426 (1895); 5 C. D. 561. 

Expert testimony is admissible to prove that a properly constructed 
locomotive will not throw sparks a long distance, although the fact that 
the witness has not been in the employ of a railroad for a long time may 
affect the weight of his testimony. 

Martz v. Cincinnati, etc., R. R. Co., 12 C. C. 144 (1896); 5 C. D. 561. 


——. Fires set by other engines. Where it is alleged that the appli- 
ances were defective and the management negligent, it is only competent to 
show that other engines of the company emitted sparks and coal on other 
occasions, when such evidence is limited and confined to a time and place 
not remote from the fire, and not until evidence has first been given tend- 
ing to exclude the probability that the fire was communicated by any 
other means. 

Pennsylvania Co. v. Rossman, 13 C. C. 111; 7 C. D. 119 (1896). 


Specimens of wire. Specimens of wire netting can not be used 
as showing the netting used by the defendant, unless it is shown when it 
was used. 

Cleveland, ete., Ry. Co. v. McKelvey, 12 C. C. 426; 5 C. D. 561 (1895). 


Charge to jury. The following request and charge is proper, where 
the fire occurred in one of the months excepted: ‘The laws of Ohio ex- 
pressly permit a railroad company to operate its engines during the 
months of December, January and February, without using a spark arrest- 
ing device, and if, therefore, you find that the defendant’s engine was, 
at the time of the fire, equipped with and using such a device, that was 
merely a voluntary precaution against fire taken by the defendant, and 
which the law did not require of it. The jury are, therefore, not concerned 
with the questions whether the spark arrester was or was not of the best 
pattern, or was or was not in repair except as the fact that it was of the 
best pattern and was in good repair, if proved, may tend to show that 
the engine so equipped did not and could not have started the fire.” 

Raviroadds Cor.ve burr. 84 O.es. 129 sis, loa. (lol) 

See aoa Co. v. Kelly, 10 C. C. 322; 6 C. D. 555 (1895) ; aff’d, 56 

. S. 785. 


Negligence. Decisions prior to amendment of § 8970 and repeal of 
8971. A failure to comply with this section would be regarded as neg- 
igence per se. 

Continental Trust Co. v. Toledo, etc., R. Co., 89 Fed. 637; 40 W. L. 

B. 379 (1898). 

The exception in this section relative to the months of December to 
February, does not relieve a company from the ordinary legal duty to 
observe proper care to avoid injuring the property of others by fire. 

Toledo, ete., Ry. Co. v. Wickenden, 11 C. C. 378 (1896); 5 C. D. 171. 

The inspection of the locomotive and appliances before sending it 
upon the road, and finding it then in good order, is not sufficient to avoid 
liability; they must be kept in good order on the line of road. 

Cleveland, etc., R. R. Co. v. Fredenbur, 3 C. C. 23; 2 C. D. 15 (1887). 

The fact that a high wind caused a greater draft and fire to escape 
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is no defense unless it appears that a locomotive properly constructed with 
suitable appliances necessarily emits fire during a high wind. 

Cleveland, etc., R. R. Co. v. Fredenbur, 3 C. C. 23 (1887); 2 C. D. 15; 

Bercy, too Weel b., 404. 

In an action against a railroad company for damages by fire emitted 
from the smokestack, when it is shown by the evidence that a locomotive 
properly constructed and equipped with the best appliances in general 
use, will not emit sparks, and that the fire was caused by sparks from the 
company’s locomotive, the burden of proof is upon the company to prove 
that its locomotive and appliances were properly constructed and in good 
order. 

Cleveland, etc., R. Co. v. Fredenbur, 3 C. C. 23 (1887); 2 C. D. 15. 

An action under any of these sections involves title to real estate; 
and a justice of the peace has no jurisdiction. 

Erie R. R. Co. v. Furry, 18 C. C. 880 (1894); s.¢., 31 W. L. B. 282. 


Section 8967. (Forfeiture under preceding section.) A 
railroad company, corporation or person violating the pro- 
visions of the next preceding section, upon conviction thereof 
in a court of competent jurisdiction, shall forfeit and pay 
for each violation any sum not exceeding one hundred dol- 
lars. In addition thereto the court of common pleas, in a 
county through which such railroads are constructed and 
operated, may enjoin such companies, corporations or per- 
sons from using on such railroads, a locomotive not pro- 
vided with the device hereinbefore required. (R. S. See. 
8365-2; April 9, 1885, 82 v. 118, § 2.) 


Section 8968. (Company must keep right of way free 
from combustible material.) Every company, or person in 
charge of a railroad as manager or receiver, shall keep the 
right of way clear from weeds, high grass, and decayed 
timber, which from nature or condition are combustible, and 
liable to take or communicate fire from passing locomotives 
to abutting or adjacent property. Such company shall be 
liable for all damages sustained by the owner or occupant 
of such property from carelessness or neglect to keep its 
right of way clear of such combustible material. (R. S. 
Sec. 3365-3; March 24, 1890, 87 v. 99, § 1.) 


A grain elevator is not combustible material. 
Martz v. Railroad Co., 12.C. CG. 144; 5 C. D. 451 (1896). 
Whether the fire was negligently allowed to escape or not is immaterial. 
Indiana, ete., Ry. Co. v. Overman, 110 Ind. 538 (1886). 
Louisville, ete., Ry..Co. v. Nitche, 126 Ind. 229 (1890). 
Galveston, etc., R. R. Co. v. Polk, 28 S. W. (Tex.) 353 (1894). 
See Pittsburg, ete., Ry. Co. v. Hixon, 79 Ind. 111 (1881). 
The entire width of the right of way must be cleared. 
Blue v. Railroad Co., 23 S. E. 275 (N. C. 1895). - 
Constitutionality of Indiana statute requiring railroad companies 
to cut noxious weeds. Railway Co. v. Anderson, 242 U. S. 283 (1916). 
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Section 8969. (When abutting owner may remove com- 
bustible material.) In case of failure to comply with the 
above requirements, a person owning or controlling property 
abutting on or adjacent to a railroad right of way, after 
twenty days’ notice in writing, the default still continuing, 
may cause all combustible material to be removed from the 
right of way along or by such property. Upon presentation 
of a reasonable account therefor to the agent at the nearest 
station of such company or receiver, if it or he refuses to 
pay the amount asked, within thirty days, it may be recov- 
ered before any court having jurisdiction thereof. (R. S. 
See. 3365-4; March 24, 1890, 87 v. 99, § 2.) 


Section 8970. (Liability of railroad company for loss or 
damage by fire.) Every company, or receiver of such com- 
pany, operating a railroad or a part of one shall be lable 
for all loss or damage by fires originating upon the land 
belonging to it caused by operating such road. Such ‘com- 
pany, or receiver of such company, further shall be liable 
for all loss or damage by fires originating on lands adjacent 
to its land, caused in whole or part by sparks from an engine 
passing over such railroad, and the exercise by such com- 
pany, or receiver of such company, of due care in equipping 
and operating such engine shall not exempt such company, 
or receiver of such company, from such liability, which 
may be recovered before any court of competent jurisdiction 
within the county in which the lands on which such loss or 
damage occurs are situated. The existence of fires upon 
the railroad company’s lands is prima facie evidence that 
they are caused by operating such railroad. Provided that 
nothing herein shall invalidate or prohibit contracts of such 
company or receiver now existing or hereafter made, by 
which such company or receiver is indemnified against such 
loss or damage by fire, or liability therefor released. (May 
5, 1911, 102 v. 108; R. S. Sec. 3365-5; April 26, 1894, 91 v. 
187.) 


Act: history and occasion for. 

Insurance Co. v. Railway, 74 O. S. 30, 33, 35 (1906). 

Before the amendment of 1911 (102 v. 108) this section and § 8972 
were held constitutional. 

Baltimore, etc., Ry. Co. v. Kreager, 61 O. 8S. 312 (1899). 

Martz v. Railroad Co., 12 C. C. 144; 5 C. D. 451 (1896). 


Liability in absence of statute. In the absence of a statute, the deci- 
sions are generally to the effect that a railroad company is not liable for 
loss caused by fire, unless it was occasioned by its negligence. 

Insurance Co. v. Railway, 74 O. S. 30, 33 to 35 (1906). 

And negligence could not be inferred from the mere fact that injury 
to the adjacent property was caused by sparks from the locomotive. 
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Ruffner v. Railroad Co., 34 O. 8. 96 (1877). 

Railroad Co. v. Fredenbur, 3 C. C. 23; 2 C. D. 15 (1888). 

Cincinnati, etc., Ry. v. Coal Co., 1389 Fed. 528; 1 L. R. A. n. gs. 533 

(OC. C. A. 1905). 

Railway v. Bell, 206 Fed. 395 (C. C. A. 1913). 

An owner of lumber piled on the right of way with consent of 
the railroad company may recover where the lumber is destroyed by 
fire occurring through negligence in the operation of trains. Cincin- 


Menati, evc., Railway v. Coal Co., 139 Med. 528; 1 L. R. A. n. 8. 533 


(C. ©. A. 1905). 


Liability under § 8970. This section imposes upon every railroad 
company operating a railroad in this state an absolute liability for loss 
or damage by fire, originating on its land, caused by operating the road 
and the fact that the fire originated on the land of the company is made 
prima facie evidence that it was caused by operating the road. In an 
action for loss or damage, it is not necessary to allege or prove negligence 
on the part of the company; nor is the absence of such negligence a de- 
fense. 

Baltimore, etc., Ry. Co. v. Kreager, 61 O. S. 312 (1899). 

Lake Erie, etc., R. Co. v. Falk, 62 O. S. 297 (1900). 

See Martz v. Railroad Co., 12 C. C. 144; 5 C. D. 451 (1896). 

This section applies to railroad companies in existence and which 
obtained their right of way prior to its enactment as well as to companies 
organized since? 

Railway Co. v. Kreager, 61 O. S. 312 (1899). 

In an action brought by the owner of property destroyed by fire 
against a railroad company, an insurance company, having made payment 
to the owner of a portion of the loss, may intervene for the purpose of 
being subrogated to the extent of its payment. The amount recovered 


from the railroad company should be adjudged to the owner and insurer 


according to the interest of each. 

Railroad Co. v. Falk, 62 O. S. 297 (1900). 

A prima facie case is made out under this statute when evidence is 
offered tending to prove the facts set out in the statute, the fire, the loss 
of property, and that the fire was caused by sparks coming from an engine 
belonging to the defendant. 

Toledo, ete., Ry. Co. v. Wales, 11 C. C. 371; 5 C. D. 168 (1896). 

A railroad is not liable where the fire originated on land owned 
by it, but leased for elevator purposes to others, the railroad having 
no control over the premises. Compton v. Railway, 12 Ohio App. 322 
(1919). 


Contract exempting railroad company from liability. A stipulation 
in a lease made by a railroad company that it shall not be liable to the 
lessee for damages to property on the demised premises, caused by fire 
accidently or negligently communicated in the operation of the road, is 
valid. 

Insurance Co. v. Railway, 74 O. S. 30 (1906). 

Such lessee and his insurers can not recover for loss by fire, when 
the fire was communicated to a part of the building located on the de- 
mised premises. 

Insurance Co. v. Railway, 74 O. S. 30 (1906). 

Contracts of indemnity purporting to relieve one from the results 
of his failure to exercise ordinary care should be strictly construed. 
A contract whereby a lessee agreed to save harmless a railroad com- 
pany, lessor, from loss, damage or injury ‘‘by fire or otherwise’’, was 
held to include only loss from fire or kindred causes and not to In- 
elude injury to an employe of the lessee by negligent operation of 
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lessor’s locomotive. Lumber Co. v. Erie Rd. Co., 102 O. S. 236 (1921); 
Sugar Co. v. Railroad, 104 O. S. 608 (1922). 


Contributory negligence of plaintiff. The mere fact that the 
owner stored inflammable property on his premises near the railroad 
right of way, and that the railroad company preceded the owner in 
the establishment of its business, does not amount to contributory 
negligence. Leroy Fibre Co. v. Railway Co., 282 U. 8. 340 (1914). 

An adjoining owner is not limited in the use of his property by 
its proximity to a railroad; nor is he subject to the careless as well 
as the eareful operation of the road. Leroy Fibre Co. v. Railway Co., 
232 U. 8. 340 (1914); Railroad Co. v. Coal Co., 1389 Fed. 528, 530 
(C. C. A. Ohio). 


Measure of damages. The measure of damages is the actual value of 
the property, and not what it would have cost to reconstruct or replace 
the same, with deductions for wear and tear. Under such a rule the 
damages might far exceed the actual value of the property and the actual 
loss to the plaintiffs. Where property totally destroyed has a market 
value, that market value is the measure of compensation for the loss. 

Cleveland, etc., Ry. Co. v. McKelvey, 12 C. C. 426; 5 C. D. 561 (1895). 

When the property destroyed under circumstances which make the 
company liable therefor is insured, the right of the owner as against the 
railroad company and the insurer is limited to indemnity for his loss. 

Lake Erie, ete., R. R. Co. v. Falk, 62 O. S. 297 (1900): 

A letter from the plaintiff to the company written soon after the 
fire, stating the amount of loss, does not limit the recovery to such 
amount, where evidence detailing the loss shows that it exceeds the 
amount stated. Railway v. Applegate, 1 Ohio App. 350; 17 C. GC. n. 8, 
256; 24 C. D. 338 (1913); aff’d, no rep. 90 O. S. 445. 


Parties plaintiff. Section 8970 inures both to the owner of prop- 
erty destroyed and, by way of subrogation, to insurance companies 
making payment to the owner under policies. The owner and insur- 
anee companies may join in an action. Railway v. Mauk, 9 Ohio App. 
438; 29 O. C. A. 257 (1918); motion to certify reeord overruled, 
16 0. L. BR. 349. 


Pleading. A petition is sufficient under this section which avers that 
fire and sparks were emitted by a locomotive of defendant, causing fire 
on the railroad right of way and plaintifi’s land, the plaintiff being 
ignorant as to whether the fire started on his land or that of the railway 
company. 

Railway Co. v. Anderson, 7 C. C. n. s. 17; 17 C. D. 577 (1904). 

The direction in which the locomotive was moving need not be 
alleged. An averment that the locomotive was moving in a southerly 
direction is immaterial and need not be proved. Railway v. James, 
1 Ohio App. 335; 18 C. C. n. s. 210 (1913). 


Proof. 


As to ownership of tracks. It is not necessary to show owner- 

ship of the tracks. If the proof shows the defendant was the owner, and 

operated the engine that caused the fire, it is sufficient to make a case. 
Toledo, ete., Ry. Co. v. Wales, 11 C. C. 371 (1896). 


As to cause of fire. Where the proof shows that a locomotive 
passed a short time before the fire; that the wind was blowing in the direc- 
tion of the plaintiff’s land with sufficient force to carry sparks thereon, 
and that there were no other fires in the neighborhood at the time, the 
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jury is warranted in finding that the fire originated from sparks from such 
locomotive. 

Railway Co. v. Anderson, 7 C. C. n. 8s. 17; 17 C. D. 577 (1904). 

It is competent to show that the fire started in the grass along the 
track soon after the passage of the engine, and that about that time and 
immediately after the passage of the locomotive other fires occurred in 
the neighborhood. 

Lake Side, ete., R. R. Co. v. Kelly, 10 C. C. 322; 6 C. D. 555 (1885) ; 

aff’d, 56 O. 8. 785. 

Where the particular locomotive that is claimed to have set the fire is 
not traceable, it may be shown that the railway company was reckless in 
this particular, and it would be competent to show that every one of the 
company’s locomotives emitted fire. 

Lake Shore, ete., R. R. Co. v. Kelly, 10 C. C. 322; 6 C. D. 555 (1895) ; 

aff'd, 56 O. S. 785. 

Martz v. Cincinnati, etc., R. R. Co., 12 C. C. 144; 5 C. D. 451 (1896). 

If it is clearly established that cinders picked up and produced in evi- 
dence came from the engine, it would be competent to admit them in 
evidence. 

Cleveland, ete., Ry. Co. v. McKelvey, 12 C. C. 426; 5 C. D. 561 (1895). 

It is incumbent upon the plaintiff to prove that the fire was 
caused in whole or in part by sparks from an engine upon or passing 
over or along the railroad while the defendant was operating it. In- 
surance Co. v. Railway, 2 Ohio App. 136; 18 C. C. n. s. 502 (1913); 
Columbus Hoop Co. v. Railway, 20 N. P. n. s. 529 (1918); Minneapolis 
@o. v. Railway, 83 Minn. 370; 86 N. W. 451 (1901). 

Where the evidence warranted the conclusion that the fire orig- 
inated from sparks emitted from a locomotive, the court refused to 
set aside the verdict on the theory that the fire originated from the 
chimney of the burned building. Railway Co. v. Applegate, 1 Ohio 
App. 350; 17 C. O. n. s. 256; 24 C. D. 338 (1913); aff’d, no rep. 90 O. 
S. 445. 

A party may rest his case when he has made out a prima facie case 
under this statute, but he can not withhold evidence confirmatory of such 
prima facie case and offer it in rebuttal, unless that evidence would also 
actually be rebutting evidence. 

Toledo, ete., Ry. Co. v. Wales, 11 C. C. 371 (1896); 5 C. D. 168. 


Jurisdiction of justice of peace. A justice of the peace has no juris- 
diction for the reason that the action involves the title or possession to 
real estate, and not an action of trespass. 

Furry v. Erie R. R. Co., 31 W. L. B. 282 (1894); s. ¢., 18 Cc. C. 880. 


Section 8971 (Repealed May 5, 1911, 102 v. 109.) 


The communication of fire from a locomotive was by this section 
made prima facie evidence of negligence. 

B. & O. Ry. v. Kreager, 61 O. S. 312 (1899). 

Railway Co. v. Anderson, 7 C. C. n. s. 17; 17 C. D. 577 (1904). 

Railway Co. v. Wahlers, 1 C. C. n. s. 1389; 14 Cs-D.-310> (19025. 

Toledo, ete., R. Co. v. Star Flouring Mills, 146 Fed. 953 (C. Gr A. 

1906); 15 O. F. D. 321. 
Continental Trust Co. v. Railroad Co., 89 Fed. 637 (1898). 


Section 8972. (What not considered negligence.) In 
no case shall it be considered as negligence on the part of 
the owner or oceupant of property so injured by fire, that 
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he used it, or permitted it to be used and remain as if no 
railroad passed through or near such property. But this 
rule shall not apply in eases of injury by fire to personalty 
which at the time was on the property occupied by such 
road. (R. S. Sec. 3365-6; April 26, 1894, 91 v. 188, § 2.) 


Section 8973. (Costs in appeal and attorney fee.) If 
either party appeals from the judgment of a court in which 
an action under the three next preceding sections is begun, 
or carries the case up on error, the party in whose favor 
judgment finally is rendered shall have included in his bill 
no ease shall it be considered as negligence on the part of 
of costs against the adverse party, an attorney fee of fifty 
dollars, if it is not earried beyond the eireuit court. But 
if carried to the supreme court of Ohio an attorney fee of 
one hundred dollars shall be ineluded in his bill of costs. 
(R. S. See. 3365-7; April 26, 1894, 91 v. 188, § 3.) 


This section is unconstitutional. 
Rowland v. Railroad Co., 138 C. C. n. s. 221; 22 C. D. 93 (1910). 
See Coal Co. v. Rosser, 53 O. S. 12. 
But it is severable from the other sections of the original act and 
does not affect their validity. 
Baltimore, etc., R. Co. v. Kreager, 61 O. S. 312 (1899). 


Section 8974. (Application of sections.) Sections eighty- 
nine hundred and seventy-one and eighty-nine hundred and 
seventy-two shall apply to all cases now pending, as well as 
to those hereafter to be commenced. (R. S. Sec. 3365-8; 
April 26, 1894, 91 v. 188, § 4.) 


WIRES OVER TRACKS. 


Section 8975. (Rules and regulations governing the con- 
struction, maintenance, etc., of telephone, telegraph, etc., 
wires!) The public utilities commission shall, within six 
months after this act takes effect, determine standards of 

maintenance and operation and also the nature, location and 
character of the construction to be used where telegraph, 
telephone, electric light, power, or other electric wires of 
any kind cross or more or less parallel the line of a railroad, 
interurban railway or other public utility, and to this end 
shall formulate, and from time to time issue rules and regu- 
lations and complete detailed specifications, covering each 
class of construction, maintenance and operation of such elec- 
tric wire crossing and (or) parallel, under the various con- 
ditions existing; and the commission upon complaint of any 
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person, railroad, interurban railway, or public utility, claim- 
ing to be injuriously affected or subjected to hazard, shall, 
after hearing, make such order and prescribe such terms and 
conditions for the construction, maintenance and operation 
of the lines, plants, or systems, as to it may seem just and 
reasonable. (109 v. 526; R. S. Sec. 3865-28; 93 v. 154, § 1.) 


See Street Railway Co. v. Railroad Co., 21 C. C. 391; 12 C. D. 113 
(1898) ; aff’d, 64 O. S. 550. 
See also § 8903 et seq. 


Section 8976. (Duty of the public utilities commission.) 
The public utilities commission shall see that the provisions 
of the next preceding section are enforced, and for that 
purpose shall have power to cause the removal of such tele- 
graph, telphone, electric light, power or other electric wires 
of any kind crossing or paralleling such other line and not 
in accordance with the rules, regulations, and specifications 
issued by said commission. (109 v. 527; R. S. See. 8365-29 ; 
93 v. 154, § 2.) 


CHAPTER 5. 
FARE AND FREIGHT. 
Passenger Fare. § 8993-4. When negotiable. 
§ 8993-5. Shall not be issued in 
as Rates of passenger fare. sets; to what countries; 
8978. Excess fare on trains. liability when so issued. 
§ 8979. Bicycle as baggage. § 8993-6. When ‘duplicate’ should 
appear on the face of 
Freight Charges. bill. 
§ §993-7. ‘‘Nonnegotiable.” 
§ 8980. Repealed. § 8993-8. When negotiability not 
§ 8981. Points competing with pub- limited. 
lic works. § 8993-9. When estopped from de- 
§ 8982. Tariff of rates published; nial. 
how changed. § 8993-10. Carrier bound to deliver 
§ goss: Contracts prohibited. goods, when. 
8984. Trunk roads not to dis- § §998-11. (To whom carrier to de- 
criminate between roads. liver goods.) 
§ 8985. Must forward freight by § 8993-12. Carrier liable for wrons- 
line named by shipper. ful delivery. 
§ 8986. Provisions may be enforced § §993-13. Delivery to purchaser of 
by injunction. bill in good faith. 
~$8987. No discrimination between § 8993-14. Exceptions. 
way and through freight. § 8993-15. Effect of alteration. 
§ 8988. Repealed. § 8993-16. Lost or destroyed nego- 
§ 8999. Repealed. tiable bill; delivery un- 
§ 8990. Must furnish equal facili- der order of court does 
ties to same class of not relieve carrier from 
shippers. liability, without notice. 
§ 8991. Damages. § 8993-17. Effect of “duplicate” on 
§ 8992. Passengers on freight face of bill. 
trains. § 8993-18. When title no excuse 
§ 8993. To furnish bills of lading. from liability for refu- 
§ 8993-1. Bills of lading must con- sal to deliver goods, 
tain, what. § §993-19. Interpleader. | 
§ 8993-2. (Carrier may insert in § §993-20. Opposing claimants. 
bill, what.) § 8993-21. Defense. : 
§ §993-8. (Nonnegotiable or straight § §993-22. Liability of issuing car- 
bill.) rier. 
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§ 8993-23. No attachment after de- § 8993-438. Fraud; penalty. 


livery to carrier. § 8993-44. False statement; pen- 

§ 8993-24. Injunction. alty. ’ 

§ 8993-25. No lien except for § 8993-45. Unauthorized duplicate 
freight, etc. bills; penalty. 

§ 8993-26. Not liable for delivery, § 8993-46. Penalty for transfer of 
after selling for car- negotiable bill for 
riers’ lien. value, without title, or 

§ 8993-27. When bill negotiated by mortgaged. 
delivery. § 8993-47. Penalty for negotiating 

§ 8993-28. Negotiated by endorse- bill tor value, tor goods 
ment. not in possession. 

§ §993-29. Transfer by delivery. § 8998-48. Penalty for obtaining 

§ 8993-30. (Holder of negotiable bill bill falsely, when goods 
may negotiate same, not delivered to carrier. 
when.) § 8993-49. Aid in obtaining false 

§ 8993-31. Title acquired by negoti- bills; penalty. 
ated bill. § §993-50. Other laws applicable. 

§ 8998-32. Rights when bill trans- § $993-51. Uniformity. 
ferred but not negoti- § 8993-52. Definitions. 
ated. § $9938-53. (Joxemptions.) 

§ 8993-33. Rights when transferred § 8993-54. (Act takes effect, when.) 
for value by delivery. § 8994. Forfeiture. 

§ 8993-34. Warrants; when transfer § 8995. Storage and warehouse cer- 
for value by endorse- tificate. 
ment or delivery. § 8996. Rates of fare and freight 


~ 


§ 8993-35. Previous endorsers. on branch roads. 
§ §993-36. Payment to mortgagee § 8997. When connections may be 


no warrant as to qual- made. 
ity or quantity. § 8998. When companies must 
§ 8993-37. Validity not impaired switch cars of other com- 
when negotiation was panies. 
by fraud, etc. § 8999. When companies must 
§ 8993-38. Effect of sale to pur- transport -cars of other 
chaser in good _ faith companies. 
and for value. § 9000. Rates for switching cars 
§ 8993-39. Bill shall indicate, what. of other companies. 
§ 8993-40. Draft with bill of lading § 9001. How distance computed. 
attached; assumptions. § 9002. Penalty for overcnarge. 
§ 8998-41. Sellers’ lien nor right of § 9008. Separate actions for each 
stoppage in transitu, violation. 
shall defeat of pur- § 9004. When provisions do not ap- 
chaser for value. ply 


§ 8998-42. Rights of mortgagee or 
lien holder. 


PASSENGER FARE. 


Section 8977. (Rates of passenger fare.) A company 
operating a railroad in whole or in part in this state may 
demand and receive for the transportation of passengers on 
its road, not exceeding three cents per mile, for a distance of 
more than five miles, but the fare shall always be made that 
multiple of five nearest reached by multiplying the rate by 
the distance. (108 (Pt. 2) v. 1165; R. S. See. 3374; 98 v. 4; 
73 v. 102, § 13.) 


Schedule of fares to be posted and filed, §§ 8981, 505 et seq. 
Power of public utilities commission over fares, §§ 527, 535. 
Penalty for violation of this section, §$ 9002, 9003. 

Under the Federal Transportation Act of 1920 the Interstate Com- 
merce Commission may change rates fixed by a state statute or state 
commission, the effect of which is an undue, unreasonable or unjust 
discrimination against interstate or foreign commerce. R. Com. of 
Wis. v. C. B. & Q. By. (U. S. Sup. Ct. 1922); 66 L. Ed. 236; New 
York v. U. S., 66 L. Ed. 244. 
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Unit of measurement. The unit of measurement provided by this sec- 
tion is one mile and fractions of a mile are not to be counted. The words 
‘more than five miles’’ are equivalent to six miles. The limit of three 
cents per mile applies first to six miles, then to seven and so on. For 
any distance less than six miles the limit does not apply. 

Railway Co. v. Wells, 65 O. S. 313 (1901). 

See Scheidler v. Railway, 20 C. C. 712; 10 C. D. 822. 


Multiple of five. A railroad company may charge as fare that multi- 
ple of five which is nearest to the product produced by multiplying the 
rate of three ents per mile by the distance, whether such multiple is 
above or below such product. If such product should be equidistant from 
the multiple below and the one above, the company may charge as fare 
either multiple. 

Cc. Cc. C. & St. L. Ry. Co. v. Wells, 61 O. S. 268 (1899). 

See Railroad Co. v. Skillman, 39 O. S. 444 (1883). 

Heaton v. Cincinnati, etc., R. Co., 1 N. P. 433 (1894); 8. ¢., 2 Ee D: 

47. 
Scheidler v. Railway Co., 20 C. C. 712; 10 C. D. 822. 


Distance less than five miles. For any distance less than six miles 
the limit does not apply. 

Railway Co. v. Wells, 65 Oe Se sul) (GOL) = 

The railroad company may charge a reasonable rate. Whether the 
rate is unreasonable is a question for the jury. 

Railroad Co. v. Skillman, 39 O. S. 444 (1883). 

Smith v. Railway Co., 23 O. S. 10 (1872). 

Peters v. Railroad Co., 42 O. S. 275 (1884). 

Campbell v. Railroad Co., 23 O. S. 168, 190 (1872). 


Application of section to companies organizing under special charter. 


See Railroad Co. v. Cole, 29 O. S. 126 (1876). 

Shields v. State, 26 O. S. 86 (1875); s. ¢, 95 U. S. 319. 
Railroad Co. v. Moore, 33 O. S. 384 (1878). 

See also § 8732. 


Tickets. 


Right to require tickets. A railroad company has a right to require 
passengers on freight trains to procure tickets prior to taking passage. 

Railroad Co. v. Bartram, 11 O. S. 457 (1860). 

Hatten v. Railroad Co., 39 O. S. 375 (1883). 


Nature of ticket. A ticket is a convenient symbol to represent the 
fact that the bearer has paid to the company the agreed price for his 
conveyance upon the road to the place therein designated. 

Frank v. Ingalls, 41 O. S. 560, 563 (1885). 

Railroad Co. v. Campbell, 36 O. S. 647, 658 (1881). 

The contract between the railroad company and passenger may be 
proved by parol evidence aside from the ticket. 

Penna. Co. v. Loftis, 72 O. S. 288, 300 (1905). 

See Penna. Co. v. O’Connell, 84 O. S. 218, 221 (1911). 

Railroad Co. v. Cook, 37 O. S. 265 (1881). 

Where the language of a ticket is ambiguous it should be construed 
most strongly against the carrier and in favor of the purchaser. 

Ann Arbor Ry. v. Amos, 85 O. S. 300 (1912). 


Is for continuous passage. In the absence of any agreement 
or rule or regulation to the contrary, the obligation created by a sale of 
the ticket was for one continuous passage, and if the passenger volun- 
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tarily left the train at an intermediate station while the carrier was 
engaged in the performance of its contract, he thereby released it from 
further performance and had no right to demand such performance on 
another train at another time. 

Hatten v. Railroad Co., 39 O. S. 375 (1883). 

Cleveland, etc., R. R. Co. v. Bartram, 11 O. 8. 457 (1860). 

Where a continuous passage necessitates a change of trains it must 
be continued on the next available train. 

Ellsworth v. Penna. Co., 2 C. C. n. s. 483; 15 C. D. 797 (1904); 

aff'd, 74 O. S. 443. 

But to relieve the carrier the continuity of the passage must be 
broken by the holder of the ticket without the assent or fault of the car- 
rier. Where the passenger had no information as to the time of the next 
train and ignorantly allowed one train to pass, the continuity of the pas- 
sage was not broken. 

Ellsworth v. Penna. Co., 2 C. C. n. s. 483; 15 C. D. 797 (1904); 

aff'd, 74 O. S. 443. 


Over connecting lines. A railruad company selling a coupon 
ticket over its own and connecting lines may, by contract, express or im- 
plied, make itself liable for safe carriage over the entire route, but the 
mere sale of such coupon ticket does not of itself import a contract to be 
responsible beyond its own line. The presumption is that the selling com- 
pany acts as agent of the connecting lines. 

Penna. Co. v. Loftis, 72 O. S. 288, 300 (1905). 

See Railroad Co. v. Campbell, 36 O. S. 647 (1881). 

Darlington v. Railway, 14 N. P. n. s. 427; 24 L. D. 37 (1913). 

A stipulation, in a ticket over several lines, that the issuing com- 
pany is acting as agent for connecting lines and is not responsible 
beyond its own line, relates to railroad transportation and not to a 
transfer between depots by motor vehicle. The issuing company in 
such a case is liable for damages caused by negligence of the driver 
of the vehicle. Harmon v. Barber, 17 O. L. R. 109; 247 Fed. 1 (C. C. 
A. Ohio 1918). 


Authority of agent to sell tickets. An agent authorized to 
sell tickets, and stamp and deliver the same upon receiving pay therefor, 
can not bind his company by stamping and delivering such tickets, with- 
out the knowledge or consent of its proper officers, to a third person, to 
be sold by him, and to be paid for when sold. 

Frank v. Ingalls, 41 O. S. 560 (1885). 


Terms and conditions in tickets. 


Assent of purchaser essential. The purchaser of a ticket does not, 
by its mere acceptance, acquiesce in, and bind himself to, all the terms 
re conditions printed therein in the absence of actual knowledge of 
them. 

Kent v. Railroad Co., 45 O. S. 284, 288 (1887). 

Railroad Co. v. Campbell, 36 O. S. 647 (1881). 

Although the ticket is sold at a reduced rate. 

Kent v. Railroad Co., 45 O. S. 284, 288 (1887). 

Railway Co. v. Mortal, 18 C. C. 562; 8 C. D. 134 (1897). 

A passenger purchasing a ticket, immediately before the departure 
of the train, is not guilty of negligence in not examining the ticket. 

Ann Arbor Ry. Co. v. Amos, 850. S. 300 (1912) 


Waiver of conditions. Conditions in a ticket may be waived by the 
acts or conduct of the railroad company or its agents. 
Requirement of continuous passage. 
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Ellsworth v. Penna. Co., 2 C. C. n. s. 483; 15 C. D. 797 (1904); aff’d, 
74 O. S. 443. 
Signature of purchaser in mileage book. 

Kent v. Railroad Co., 45 O. S. 284 (1887). 

Where a person has a ticket, purchased from a company, entitling him 
to be carried from a certain station to another on the line of its road, 
and is good only on trains stopping at his destination, is, by the fault of 
the company’s station agent, induced to take a train that does not, under 
the schedule stop at such place, and as a consequence is ejected by the 
conductor on calling for his ticket, and before reaching his destination, 
such facts show a right in the passenger against the company to recover 
as for a tort, and not merely for breach of contract. 

Pittsburg, etc., Ry. Co. v. Reynolds, 55 O. 8S. 370 (1896). 

See Pennsylvania Co. v. Wentz, 37 O. S. 333 (1881). 

Haskins v. Lake Shore, ete., Ry. Co., 4 W. L. B. 951 (1879). 


Special conditions. Time limit. Where a railroad company sold a 
ticket, which entitled the purchaser to ride upon its cars a certain number 
of times within a given period, for a price below the usual rate of fare, 
which ticket specified upon its face that it was only good during such 
period, the purchaser, having failed to ride the specified number of times 
within the period named, is not entitled to ride upon such ticket after the 
expiration of the period. 

Powell v. Pittsburg, etc., R. R. Co., 25 O. S. 70 (1874). 

Pennsylvania Co. v. Hine, 41 O. S. 276 (1884). 


Continuous passage. A stipulation for continuous passage !s 


reasonable. 
Ellsworth v. Penna. Co., 2 C. C. n. s. 483; 15 C. D. 797 (1904); 
aff’d, 74 O. S. 443. 


' Ticket nontransferable. Stipulations, in tickets sold at re- 
duced rates, that the tickets were to be nontransferable, and requiring 
the original purchasers to identify themselves by subscribing their names 
whenever required, are valid. 

Kinner v. Railway Co., 69 O. S. 339, 340, 345 (1904); affm’g, 3 (OGHOE 

n. s. 401; 13 C. D. 294. 

A railroad company, having sold return tickets containing such 
stipulation, is entitled to an injunction against ticket brokers acquiring 
the return portions of such tickets and selling them to others to be used 
by them in violation of the terms of the contract. The fact that the rail- 
way company had agreed with other carriers respecting the reduction of 
rates and conditions of tickets is no defense to the ticket brokers. 

Kinner v. Railway Co., 69 O. S. 339 (1904). 

A railroad company has no right to confiscate a nontranslerable 
mileage book, purchased by a ticket broker in a fictitious name, when 
found in the hands of another person. But the conductor may refuse tu 
accept such ticket and collect the regular fare. 

Morton v. Railway Co., 20 C. C. 666; 10 C. D. 812; 35 W. L. B. 359 

(1898); affirming, 7 N. P. 605; 5 L. D. 580. 

In the absence of a stipulation, restricting transfer, a ticket is trans- 
ferable. 

Penna. Co. v. O’Connell, 84 O. S. 218, 220, 221 (1911). 

A ticket, with no limitation as to transfer on its face, is good in the 
hands of one who has purchased it from the original purchaser, or from 
a ticket broker or “scalper”, when the purchase is made without knowl- 
edge of an undisclosed rule of the railroad company prohibiting such 


transfer. 
Knecht v. Railway Co., 6 N. P. n. s. 13; 18 L. D. 202 (C. P: 1907). 


——. Exempting railroad company from liability for negligence. 
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A stipulation in a drover’s ticket exempting the company from liability 
for negligence is void. 

Cleveland, etc., R. R. Co. v. Curran, 19 O. S. 1 (1869). 

The validity of a stipulation in a free pass exempting a carrier from 
liability for negligence must be determined by the law of the place where 
made. 

Knowlton v. Erie Ry. Co., 19 O. S. 260 (1869). 

An express messenger is not regarded as a passenger, and a contract, 
between the messenger and express company, exempting the railroad com- 
pany from liability was held valid. 

Railway v. Voight, 176 U. S. 498 (1900). 


Lost tickets, rights of owner. The purchaser of a nontransferable 
commutation ticket, who has lost it, and refuses, on account of such loss, 
to pay his fare upon a train, can not maintain an action against the 
company for being ejected from the train. 

Crawford v. Cincinnati, etc., R. R. Co., 26 O. S. 580 (1875). 


Right of holder of fraudulently obtained ticket. When the posses- 
sion of a railroad passenger ticket, which entitles the holder to a first- 
class passage between points named therein, has been fraudulently ob- 
tained from the company, a person purchasing such ticket from the holder 
thereof, although for value and without notice of equities, acquires no 
title thereto. 

Frank v. Ingalls, 41 O. S. 560 (1885). 

Passage on freight trains. A railroad company has the right to 
prescribe reasonable conditions for the admittance of way passengers upon 
its freight trains; and payment of fare to its office agents, or procuring 
a ticket prior to taking passage on such trains, is not an unreasonable 
condition. 

Cleveland, etc., R. R. Co. v. Bartrain, 11 O. S. 457 (1860). 


Expulsion from train on refusal to pay. A railway company has 
the right to require passengers to pay fare, and a rule directing its con- 
ductors to remove from the cars those who refuse to comply with the 
requirement is reasonable. 

Shelton v. Lake Shore, ete., Ry. Co., 29 O. S. 214 (1876). 

Traction Co. v. Rosnagle, 84 O. S. 310 (1911). 

Crawford v. Cincinnati, ete., R. R. Co., 26 O. S. 580 (1875). 

Railroad Co. v. Skillman, 39 O. S. 444 (1883). 

Corry v. Cincinnati, etc., R. R. Co., 3 Gaz. 90 (1859). 

See § 9157 and note. 

A person having in charge a child of sufficient age to require pay- 
ment of fare is liable for payment of the child’s fare and both may be 
ejected for refusal to pay the same. 

Railroad v. Orndorff, 55 O. S. 589 (1897). 

When such person has paid fare, or purchased a ticket which has 
been taken up by the conductor, the unused value of the ticket or fare 
must be tendered back. 

Railroad v. Orndorff, 55 O. S. 589 (1897). 

A person refusing to pay fare acquires no right to remain on the 
train by offering to pay the usual fare after the train has been stopped 
for the purpose of ejecting him. 

Railroad Co. v. Skillman, 39 O. S. 444 (1883). 


An offer to pay the fare to an employe on the train unauthorized to — 


receive the same is not an offer to the company, and does not entitle the 
person to passage. 

Cleveland, ete., R. R. Co. v. Bartram, 11 O. 8. 457 (1860). 

A passenger failing to get a seat may refuse to ride, and bring suit, 
but if he rides he must give up his ticket or pay. 
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Close v. Cooper, 34 O. S. 98 (1877). 
See Railway Co. v. McLean, 1 C. C. 112 (1885); 1 C. D. 67; 19 W. 
L. B. 217. 

The fact that a ticket has been purchased by a passenger, which was 
afterward wrongfully taken up by a conductor of one of the defendant’s 
trains, will not relieve the passenger from the duty of providing him- 
self with a ticket or paying fare on another train of the defendant in 
which he may be a passenger. Im such case the right of action of the 
passenger would be for the wrongful taking up of the ticket, and not for 
having been removed from a train by another conductor for refusing to 
pay fare. 

Shelton v. Lake Shore, etc., Ry. Co., 29 O. 8. 214 (1876). 

See Railway v. Conner, 74 O. 8. 225 (1906). 

Wilt v. Railway Co., 21 C. C. 579; 11 C. D. 589. 

A person is only entitled to compensatory damages where his object 
in taking passage on the train was to be ejected and to bring suit against 
the company. 

Cincinnati, etc., R. R. Co. v. Cole, 29 O. S. 126 (1876). 

Where a ticket is for passage over three lines, and calls for one ex- 
change at the office of the intermediate line, and the agent in making the 
exchange negligently writes, in a coupon attached to the ticket, a wrong 
destination, but in the ticket itself inserts the proper destination, the 
passenger is entitled to be carried to the proper destination. On ejec- 
tion from the train, he may recover substantial damages. 

Ann Arbor Ry. v. Amos, 85 O. 8S. 300 (1912). 

Where, by mistake of the ticket agent, the ticket is to a destination 
short of the proper destination, and the conductor informs the passenger 
that he will telegraph for instructions, which he does, it is the duty of 
the company to give proper instructions to the conductor. 

Ann Arbor Ry. Co. v. Amos, 85 O. S. 300 (1912). 

Where a conductor through an error of judgment expels a person 
who is entitled to ride, the company is liable. 

Traction Co. v. Rosnagle, 84 O. S. 310 (1911). 

Where a coin which is worn, bruised or cracked, but which is not 
appreciably diminished in weight, and retains evidence of genuine coinage, 
is tendered as fare, the passenger can not be expelled. 

Traction Co. v. Rosnagle, 84 O. S. 310 (1911). 

A person who was wrongfully ejected from a train between stations 
in the night time, and who was injured by falling into a eattle guard while 
making his way to the nearest highway crossing, may recover. 

Railway Co. v. Willing, 5 C. C. n. s, 187; 14 C. D, 474 (1902). 

A person who takes passage on a train which he knows does not stop 
at his destination may be ejected at any reasonably safe place between 
stations, upon his refusal to pay fare to the next stopping place. 

Railway Co. v. Willing, 5 C. C. n. s, 187; 14 C. D. 474 (1902). 


Section 8978. (Excess fare on trains.) Any company 
operating a railroad in whole or part within this state which 
has posted up proper notice to that effect in a conspicuous 
place in each waiting room and on the front of its depot 
building, may collect ten cents extra in addition to the fare 
allowed by law, when such fare is paid on the train, and 
if an office at the point at which the passenger boarded the 
train has been open for the sale of tickets at least thirty 
minutes next prior to the departure of such train. (R. S. 
Sec. 3374-a; April 7, 1908, 99 v. 65.) 
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A railroad company may charge a higher price for carrying pas- 
sengers when the fare is paid on the train than it does at its ticket of- 
fices, provided the price thus charged is reasonable, and the fare charged 
on the train does not exceed the maximum allowed by law. 

Railroad Co. v. Skillman, 39 O. 8S. 444 (1883). 

See Smith v. Pittsburg, etc., Ry. Co., 23 O. S. 10 (1872). 

If a railroad company fix two rates of passenger fare, to wit, a 
ticket rate and a car rate, the former within and the latter beyond the 
limits of its authority, and the conductor of the train, under the diree- 
tion of the company, refuse to accept from the passenger less than the 
illegal and unauthorized rate, it is not necessary, to entitle the passenger 
to remain on the train, to tender more than the ticket rate, although the 
company might have fixed such ticket rate at a higher sum. Quaere, 
whether any tender is necessary in such case. 

Smith v. Pittsburg, etc., Ry. Co., 23 O. S. 10 (1872). 


Section 8979. (Bicycle as baggage.) For the purposes 
herein specified, bicycles, with or without lanterns or tool- 
boxes attached, are baggage, and shall be transported as 
such, for passengers, by all railroad companies, and be sub- 
ject to the same charges and liabilities as other baggage. 
No passenger shall be required to erate, cover, or otherwise 
protect a bicycle. But such companies are not required to 
transport more than one bicycle for a single person. (R. 8. 
Sec. 3878-2; March 3, 1898, 93 v. 24; April 27, 1896, 92 v. 
372.) 


A carrier can not limit the liability imposed by § 8994-1 to a 
specific sum, by a regulation filed with the public utilities commis- 
sion and printed on the baggage check. Erie R. Co. v. Steinberg, 94 
O. 8. 189 (1916). ; 

Nor may liability for loss of a parcel checked for safe keeping be 
so limited. Union Depot Co. v. Ulrich, 22 N. P. n. 8. 141 (1918). 

An initial carrier selling a ticket over its own and connecting 
lines, may be liable for baggage lost on a connecting line, regardless 
of printed statements on the ticket or check. Darlington v. Railway, 
14 N, P.n. 8. 427; 24 L. D. 37 (1913); Railroad v. Campbell, 36 0. & 
647 (1881); Penna. Co. v. Quimby, 7 Ohio App. 197; 27 0. O, A. @ 
(1916); motion to certify record overruled, 14 O. L. R. 490. 

Limitation of liability for baggage in interstate commerce is 
governed by the federal interstate commerce act, and amendments. 
Railroad v. Hooker, 233 U. S. 97 (1914). 

The obligation of a carrier to carry the baggage of a passenger is 
limited to articles which are for his personal comfort and convenience. 

Railway Co. v. Bowler & Burdick Co., 57 O. 8. 38, 56 (1897). 

It is under no obligation to carry merchandise as baggage, and is not 
liable for its loss if such merchandise is received by it as baggage without 
knowledge of its true character. But if a carrier receives merchandise 
as baggage, with actual knowledge on the part of its agents that it is 
merchandise, it is liable for the loss thereof. 

Railway Co. v. Bowler & Burdick Co., 57 O. 8S. 38 (1897). 

Smith v. Railroad Co., 2 N. P. 29; 3 L. D. 192 (1895). 

Insurance Co. v. Packet Co., 1 N. P. 126; 4 L. D. 405 (1894). 

See Bank v. Railroad Co., 20 O. S. 259 (1870). 

Jones v. Voorhees, 10 Ohio 145 (1840). 
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FREIGHT CHARGES. 
Section 8980. Repealed. (106 v. 333.) 


Charges for less than thirty miles. Where a company is authorized 
to charge for the transportation of goods for less than thirty miles such 
reasonable rates as it may fix from time to time, it is unreasonable, as a 
matter of law, to fix a greater sum for a distance less than thirty miles 
than the maximum for full thirty miles. 

Peters v. Railroad Co., 42 O. S. 275 (1884). 

Campbell v. Marietta, ete., R. R. Co., 23 O. S168° (1872) 

Whether a freight rate fixed by a company for distances less than 
thirty miles is reasonable or not is a question of fact for the jury, to be 
determined under such instructions by the court as the circumstances of 
the particular case may require. 

Peters v. Railroad Co., 42 O. 8S. 275 (1884). 

See Smith v. Pittsburg, ete., Ry. Co., 23 O. S. 10 (1872). 

A municipality has no power to prescribe the rates to be charged by 
a belt line for hauls over its entire line, less than 30 miles long as a con- 
dition to granting a right of way over its streets for a part of its line. 
Such a provision in an ordinance is ultra vires and void. In an action 
by an individual claiming the benefit of such provision, the railroad com- 
pany is not estopped from setting up its ultra vires character as a de- 


fense. 
Brick Co. v. Trust Co., 187 Fed. 68 (C. C. A. 1911). 


Recovery of overcharges. A shipper has the right to have his goods 
transported at legal rates over the usual line of a common carrier of 
such goods; and if, to procure the services of such carrier, the shipper is 
compelled to pay illegal rates, the payment is not such a voluntary pay- 
ment as will preclude recovering back the illegal charge, nor will it pre- 
clude such recovery, if payments, by arrangement of parties, are made 
at the end of each month. 

Peters v. Railroad Co., 42 O.°S. 275 (1884). 

See § 9002. 


Filing of claims with public utilities commission. Award of repara- 
tion. Procedure. §§ 579, 580. 


Contracts for freight. The board of directors of a railroad company 
may, within the limit of the maximum rate authorized by law, make con- 
tracts for transportation for a fixed future period. Such a contract, if 
otherwise valid, is not ultra vires and void, for the reason that it binds 
the company for a fixed time. 

Railroad Co. v. Furnace Co., 37 O. S. 321 (1882). 

Himrod Furnace Co. v. Cleveland, etc., R. R. Co., 22 O. S. 451 (1872). 

See G. C. § 513. 


What companies not bound by this act. The provision in the twelfth 
section of the act of Feb. 11, 1848, that no reduction shall be made in 
the rates of fare. and charges for freight allowed to companies organ- 
ized under said act, unless their net profits for the previous ten years 
amount to ten percent on their capital, is in the nature of a contract, 
and binding on the state, and companies which have not lost their rights 
under said act and have not realized ten percent profit, are not bound by 
later acts reducing freight rates. 

Tron R. R. Co. v. Lawrence Furnace Co., 29 O. S. 208 (1876). 

Railway Co. v. Furnace Co., 49 O. S. 102 (1892). 


Rights under special charters. 
Campbell v. Marietta, ete., R. R. Co., 23 0. S. 168 (1872). 
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Section 8981. (Points competing with public works.) 
Every company whose line of road extends to a place in 
the vicinity of, or to a point of intersection with, a naviga- 
ble canal or other work of internal improvement belonging 
to the state, shall fix and establish a tariff of rates for the 
transportation of merchandise, produce, and other property 
consigned to or from such place or point of intersection, and 
not charge or receive a higher rate for transporting similar 
merchandise, produce, or property over a shorter distance 
of its road, than is charged or received according to such 
tariff for transportation to and from such place of inter- 
section. (R. 8S. Sec. 33866; May 1, 1852, 50 v. 205, § 1.) 


See §§ 564 to 565 and § 8982. 

The intent of the statute was not to restrain companies subject to 
its provisions from charging the maximum rates allowed by their char- 
ters, but only to prevent them from fixing rates for longer distances 
below the maximum and below the rates fixed for shorter distances, either 
to the prejudice of the canals belonging to the state, or of the public 
whose shipments might be for the shorter distances. 

Campbell v. Marietta, etc., R. R. Co., 23 O. S. 168, 191 (1872). 

A railroad company whose line extends to a point of intersection 
with a canal of the state can not make a valid contract to repay to a 
shipper a portion of the freight paid by him, it being the regular rate 
posted by the company and received from other shippers, such contract 
being prohibited by this section. An action can not be maintained to 
enforce a promise of such repayment. 

Baltimore, ete., R. R. Co. v. Diamond Coal Co., 61 O. S. 242 (1899). 


Section 8982. (Tariff of rates published; how changed.) 
Every such company shall publish its tariff of rates so estab- 
lished on property consigned to and from such places or 
points of intersection, and keep it conspicuously posted at 
the several business stations on its road. Such company, its 
officers or agents, shall not charge or receive, directly or 
indirectly, for transporting property so consigned, a less 
rate than is designated on such printed card, until the rate 
is changed by an order of its board of directors, and at least 
ten days’ notice of the change be given by bill or ecard to 
be posted as specified above. No such company, its officers 
or agents, shall evade, or attempt to evade, by drawback, 
free warehousing, or in any other manner, the payment of 
full freightage, according to its printed tariff of rates, as 
herein provided. (R. 8S. Sec. 3867; May 1, 1852, 50 v. 205, 
§ 2.) 

See $505 et seq. and §§ 564 to 568. 


This section is valid as an exercise of the police power of the state. 
Railroad Co. v. Fuller, 17 Wall. (U. 8.) 560 (1873). 


Liability of consignee for freight charges. Where, by agreement, 
a railroad. company delivered on side tracks all cars consigned to a 
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manufacturer and rendered monthly bills for the freight, acceptance 
of the cars renders the consignee liable for the freight, although the 
consignor may also be liable. Duncan v. Union Steel Co., 244 Fed. 
258; 16 O. L. R. 48 (D. C. Ohio 1917). 

Where a railroad company, by mistake, collected less than its pub- 
lished rate, it may recover the deficiency from the consignee, although 
as between consignee and consignor the charges were to be paid by the 
consignor. 

Railway Co. v. Magnus Co., 13 C. C. n. s. 305 (1910). 

Railroad v. Peak, 6 Ohio App. 399, 28 O. C. A. 77 (1917). 

Railway v. Tile Co. 19 N. P. n. s. 244 (1916). 

Railroad v. Fink, 250 U. S. 577 (1919); reversing, 2 Ohio App. 235; 

19-C.-C. m1. 84.403; 20, C.D. 494. 


Rebates. A railroad company whose line extends to a point of in- 
tersection with a canal of the state can not make a valid contract to 
repay to a shipper a portion of the freight paid by him, it being the regu- 
lar rate posted by the company and received from other shippers, such 
contract being prohibited by this section, An action can not be main- 
tained to enforce a promise of such repayment. 

Baltimore, ete., R. R. Co. v. Diamond Coal Co., 61 0. S. 242 (1899). 

Where a lower rate is given by a common carrier to a favored shipper, 
which is intended to give and necessarily gives an exclusive monopoly 
to the favored shipper, affecting the business and destroying the trade of 
other shippers, the latter have the right to require an equal rate for all 
under like circumstances. An injunction may be obtained to prevent 
discrimination. 

Scofield v. Railway Co., 43 O. S. 571 (1885). 

A railroad company is not warranted in making a contract whereby 
it binds itself to carry for one shipper crude petroleum, or other article, 
at half the rate it agrees to charge all others for the same service, at the 
same time, and as part of the agreement, binding itself to charge all 
others double the amount as a fixed open rate, and to pay such favored 
shipper one-half of it when collected, in consideration of his agreeing to 
establish and maintain a system of pipe lines to its road. Money so paid 
by a shipper, in ignorance of the agreement, and received by the favored 
shipper, may be recovered back in an action for money had and received 
by the former against the latter. 

Brundred v. Rice, 49 O. S. 640 (1892). 

Where a railway company, as a common carrier, in consideration of 
the fact that a shipper furnished a greater quantity of freights than other 
shippers during a given term, agrees to make a rebate from the published 
tariff on such freights to the prejudice of the other shippers of like 
freights under the same circumstances, the contract so made is an unlaw- 
ful discrimination in favor of the larger shipper, tending to create 
monopoly, destroy competition, injure, if not destroy, the business of 
smaller operators, contrary to public policy, and will be declared void 
at the instance of parties injured thereby. 

And such a eontract can not be upheld simply because the favored 
shipper may furnish for shipment during the year a larger freightage in 
the aggregate than any other shipper, or more than all others combined. 
A discrimination resting exclusively on such a basis will not be sus- 
tained. And such a contract will not be upheld simply because the busi- 
ness to be done under it is “largely profitable” to the company. 

Seofield v. Railway Co., 43 O. S. 571 (1885). 

A corporation created by this state, and engaged in carrying goods 
for hire as a common carrier, has no franchise, privilege, or right to dis- 
criminate in its freight rates in favor of one shipper, even when it is 
necessary to do so to secure his custom, if the discriminating rate will 
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tend to create a monopoly by excluding from their proper markets the 
products of the competitors of the favored shipper. 
State ex rel. v. Railway, 47 O. S. 130 (1890). 


Rights of shipper when agent fraudulently overcharges. 
Maple v. Railroad Co., 40 O. S. 313 (1883). 


Section 8983. (Contracts prohibited.) A company whose 
road forms part of a line of railway between points common 
to another line, shall not contract or agree with any person, 
or other railroad company or companies, having a road or 
line of roads, or forming a part of a line of roads, between 
the same points, not to carry freight or passengers to or 
from such common points, nor shall it refuse to receive or 
earry freight or passengers brought to it to be so carried. 
(R. S. See. 3368; April 11, 1861, 58 v. 74, §1.) 


See Metropolitan Trust Co. v. Columbus, etc., Ry. Co., 95 Fed. 18 
(1899). 

This section does not apply where one company, under an agree- 
ment the object of which is to enable it to connect disconnected por- 
tions of its railroad and to form a continuous line to and from points 
on its railroad, is operating on the line of another company and in 
such agreement the owning company does not attempt to narrow its 
own obligations to the public, or to relieve itself of duties imposed 
by law. Railway v. Commission, 96 O. S. 414 (1917). 


Section 8984. (Trunk roads not to discriminate between 
roads.) When a railroad is a trunk road, or in the nature 
of a trunk road, and at or near the same place connects 
with or is intersected by two or more other railroads tribu- 
tary to or competing lines for business to or from such 
trunk road, or to or from points on or beyond the same, a 
company or person operating or using such trunk road shall 
transport passengers and freight going to or coming from 
such tributary or competing roads without discrimination 
in the charges therefor, directly or indirectly, for or against 
either of such roads. The company or person owning or 
controlling such trunk road shall not, by lease or otherwise, 
permit it to be used or operated in any manner contrary to 
the foregoing provision. (R. S. See. 3369; April 11, 1861, 
58 v. 74, § 2.) 


Cited: Central Trust Co. v. Railway, 211 Fed. 515, 527 (D. C. 
1914). 


Section 8985. (Must forward freight by line named by 
shipper.) Every company shall ship all freight that comes 
within its control by the railroads over which it is ordered 
to be conveyed by the shipper. A company whose agent 
knowingly diverts, or permits to be diverted, freight that 
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comes under his control from the railroad over which it is 
ordered to be conveyed, shall forfeit and pay to the com- 
pany from which such freight is diverted three times the 
amount received for transporting it. (R. S. Sec. 3370; 
April 11, 1861, 58 v. 74, § 38.) 


Penalty for violation, § 13420. 

Liability of initial carrier, § 8994-1. 

Where the line named by the shipper refused to accept the freight, 
and the shipper was notified, the carrier was held not liable for for- 
warding it over another line, pursuant to a provision in the bill of 
lading giving the carrier the right to forward by any line in case of 
physical necessity. Frank v. Railway, 19 N. P. n. s. 574 (1917). 


Section 8986. (Provisions may be enforced by injunc- 
tion.) On complaint of the violation of any provision of the 
three next preceding sections by petition as in other actions, 
their observance may be enforced by injunction, and the 
party violating any of them, shall be liable in damages to 
the person or company injured, for the injury sustained in 
consequence thereof. (R. S. See. 3371; April 11, 1861, 58 
v. 74, § 4.) 


Section 8987. (No discrimination between way and 
through freight.) Every company whose line of road _ is 
wholly or partly within this state, shall so employ its rolling 
stock used for the transportation of freight as to afford 
as ample facilities for the transportation of local and way 
freight, delivered to or discharged by it along its line of 
road, as it affords for the transportation of through freight, 
in proportion to the amount of its rolling stock, and not 
give facilities for transportation to either class of freight 
in preference to the other. (R. S. Sec. 3372; April 14, 1863, 
oO v. 93, §1.) 


Section 8988. Repealed. (107 v. 431.) 
See § 504-1. 


Section 8989. Repealed. (107 v. 431.) 


Section 8990. (Must furnish equal facilities to same class 
of shippers.) Railroad companies and persons operating a 
railroad, shall secure and extend to all persons, companies 
and corporations, the same and equal opportunities and 
facilities for receiving and shipping freights of all kinds, 
of the same class, that such railroad company or person 
Operating such railroad, extends to, has used or enjoys, of 
and concerning freights owned by such company, or the 
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person operating such road or any officer or stockholder 
therein, or in which it, they or either of them have an in- 
terest. (R. S. Sec. 3873-1; April 29, 1891, 88 v. 429, § 2.) 


See §§ 535, 567, 520, 8981, 8982 and notes. 
Section cited. Ohio Dairy Co. v. Railway, 7 N. P. n. s. 451, 457 
(1908). 

Creamery Co. v. Railroad Co., 8 O: Der R OORT ONO E 

Both under the common law and by this section it is the duty of a 
railroad company to extend to all persons, without favoritism or dis- 
crimination, equal opportunities and facilities for receiving and shipping 
freight of all kinds and of the same class. 

Railway Co. v. Wren, 78 O. S. 137 (1908). 

Railway v. Commission, 98 O. S. 218. 

But the common law did not impose a duty to give equality in 
switching connections. Railway Co. v. Coal Co., 217 Fed. 727 (C. C. A. 
Ohio 1914). 


Terminal facilities. An unloading machine, situated on a dock be- 
longing to a railroad company, and necessarily operated in connection 
with its tracks and terminals, which was originally constructed and 
jointly owned by the railroad company and a coal company for the ac- 
commodation of patrons of the railway and at prices fixed by it, is de- 
voted to public use and is a part of terminal facilities. A grant of its 
exclusive use to one patron is an unlawful discrimination and may be en- 
joined, although the railroad company has transferred its rights in the 
machine to such patron. 

Coal Co. v. Railway, 1 C. C. n. 8. 333; 14 C.D; 289" (1902))% vais: 
missed in supreme court by plaintiff in error, 2 O. L. R. 280. 


Duty to connect private switch. Where a railroad company had 
connected with its main track switches built by several coal mining com- 
panies in the vicinity, a coal mining company having constructed a switch 
from its mine, similar to these of the other companies, was held entitled 
to compel the railroad company, by mandatory injunction, to permit the 
switch to be connected. 

Johnson, ete., Co. v. H. V. R. R. Co., 1 N. P. n. 8, 385; 14 L. D. 209 

(1904). 

Quinn Coal Co. v. Railway, 20 C. C. n. s. 420 (1905). 

A shipper who is discriminated against in the matter of switch 
connections may sue under § 8991. Railway Co. v. Coal Co., 217 Fed. 
727 (OC. C. A. Ohio 1914), 

Where a railroad company has made a practice of constructing and 
maintaining private sidings, without restrictions as to what cars may be 
placed thereon, it is unjust discrimination to require, as a condition pre- 
cedent to connecting a private side track, that the owner make a written 
agreement not to ask the company to switch thereon the cars of other 
companies. 

Gill v. Railway, 6 O. L. R. 140 (R. R. Com. 1908). 

The public utilities commission, in granting an application by a 
shipper for a switch connection with a railroad siding, is not author- 
ized to require the applicant to reimburse another shipper for expenses 
voluntarily incurred incident to a change in location of the siding and 
rearrangement of the track of the railroad. Stone Co. v. Commission, 
96 O. S. 288 (1917). 

For clause in side track contract held not to indemnify railroad 
against injuries to employe of shipper, see Lumber Co. v. Railroad, 
102 O. S. 236 (1921). 
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Discrimination in switching service. 
See Gill v. Railway Co., 6 O. L. R. 140 (R. R. Com. 1908). 
Pierce, etc., Co. v. Railroad Co., 6 O. L. R. 147 (R. R. Com. 1908). 
Reinstrom v. Railway Co., 4 O. L. R. 755; 52 B. 187 (Re-Re Com.) 
Railway Co. v. Scofield, 2 C. C. 305 (1887). 
See § 8998. 


Other discrimination. 
See notes to §§ 535, 567. 


Section 8991. (Damages.) <A railroad company or per- 
son operating a railroad failing to comply with or observe 
the provisions or requirements of the next preceding sec- 
tion, shall be liable to the party injured for the damages 
sustained, but for any violation of such section the recovery 
in such action shall be at least five hundred dollars. (R. S. 
See. 3373-1; April 29, 1891, 88 v. 429, § 2.) 


An action under this section is on a ‘‘liability ereated by stat- 
ute’’ and is barred in six years by G. C. §11222. Railroad Co. v. 
Coal Co., 217 Fed. 727 (C. C. A. Ohio 1914). 

In an action for damages for discrimination in giving to other ship- 
pers preference in the distribution of cars, the plaintiff is entitled to 
recover as damages only such sum as will compensate him for the loss 
actually sustained as the result of the discrimination, except that, where 
discrimination be proved, the recovery shall not be less than $500. 

Railway Co. v. Wren, 78 O. S. 137 (1908). 

Where there is no allegation of special damages, the measure of 
damages is the difference between the market value of the property that 
would have been transported in the cars which plaintiff should have re- 
ceived, at destination, at the time when they would have reached such 
destination, and the value of said property at the place of shipment, at 
the same time, less the cost of transportation. 

Railway Co. v. Wren, 78 O. S. 137 (1908). 

This section does not take away the remedies at common law. 
Johnson, ete., Co. v. Railroad Co., 1 N. P. n. s. 385, 390; 14 L. D. 
209 (C. P. 1903). 


Section 8992. (Passengers on freight trains.) Physicians 
in the discharge of professional duties, sheriffs, and deputy 
sheriffs, in performance of official duties, officers and guards 
of the penitentiary or state reformatory in pursuit of es- 
caped prisoners or returning them to their respective insti- 
tutions, shall be permitted to ride at their own risk, and 
take a prisoner or prisoners with them on freight trains, 
between stations where such trains stop, paying therefor 
the regular passenger fare. (R. S. See. 3375a; April 15, 
1902, 95 v. 153; April 18, 1892, 89 v. 275; April 23, 1891, 
88 v. 381.) 


To give a sheriff the right to ride on freight trains in the performance 
of his official duties, “between stations where such trains stop,” it is not 
necessary that such trains should regularly stop at such stations, or be 
scheduled to stop there; it is sufficient, if they are in fact stopping 
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there at the time the sheriff gets aboard. It is not necessary to allege 
that the train stopped regularly at the point the sheriff came aboard. 

Allen v. Lake Shore, ete., Ry. Co., 57 O. S. 79 (1897). 

The right of a sheriff to ride upon a freight train is not confined to 
cases in which a prisoner is taken upon such train; but the right exists 
whenever the sheriff is in the performance of any official duty, and com- 
plies in other respects with the statute. 

Allen v. Lake Shore, ete., Ry. Co., 57 O. S. 79 (1897). 

A physician who has not filed his certificate under G. C. § 1278 
is not entitled to take advantage of this section. Railway v. 
McTeague, 41 Bull. 331. 


Section 8993. (To furnish bills of lading.) Railroad 
companies operating a line of railway, upon demand of a 
person or corporation desiring to ship goods or merchandise 
of any kind in ear lots, at any railway station or shipping 
point in this state, shall count or check the packages com- 
posing each lot or car load, and furnish to the shipper of 
such goods a receipt or bill of lading, specifying the number 
of packages shipped in each car. Such receipt shall bind 
the company so executing it to deliver the number of pack- 
ages so specified, at the place of destination named in such 
bill of lading. (R. 8. See. 3378-3; May 8, 1894, 91 v. 207, § 1.) 


See § 8993-22. 

Prior to the enactment of this section it was held in an action by 
a shipper against the owners of a steamboat engaged in the business of 
common carrier, to recover for the nondelivery of goods as per bill of lad- 
ing, the defendants were liable only for so much of the goods as was 
actually received on the boat or delivered to some one authorized to 
receive freight on her account. 

Dean v. King, 22 O. 8. 118 (1871). 

See Little Miami, etc., R. R. Co. v. Dodds, 1 C. S. C. 47 (1870). 

Adams v. Brig Pilgrim, 10 W. L. J. 141. 


Section 8993-1. (Bills of lading must contain, what.) 
Bills of lading issued by any common earrier shall be gov- 
erned by this act. Every bill must embody within its writ- 
ten or printed terms: 

(a) The date of its issue, 

(b) The name of the person from whom the goods have 
been received, 

(c) The place where the goods have been received, 

(d) The place to which the goods are to be transported, 

(e) <A statement whether the goods received will be de- 
livered to a specified person, or to the order of a specified ~ 
person, 

(f) A description of the goods or of the packages con- 
taining them which may, however, be in such general terms 
as are referred to in section 8993-22, and 

(g) The signature of the carrier or his agent. 

A negotiable bill shall have the words ‘‘order of’’ 
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printed thereon immediately before the name of the person 
upon whose order the goods received are deliverable. 

A earrier shall be lable to any person injured thereby 
for the damage caused by the omission from a negotiable 
bill of any of the provisions required in this section. (May 
22, 1911, 102 v. 188.) 


The uniform bills of lading act recommended by the Commissioners 
on Uniform Laws for general adoption is contained in §§ 8993-1 to 
8993-54 inclusive and applies to bills of lading issued after January 1, 
1912. 

The act has been adopted in 22 states. 

Prior to the adoption of this act a bill of lading was defined to be 
a contract, including a receipt. A receipt for goods with an agreement 
to carry them to destination. 

Wood v. Perry, Wright 240 (1833). 

Babcock v. May, 4 Ohio 335 (1831). 

So far as it was a receipt, as well as in its recitals of fact, it could 
be contradicted by parol evidence. 

Page v. Railroad Co., 4 West L. M. 644 (CP. 1863). 

Dean v. King, 22 O. S. 118 (1871). 

Railroad Co. v. Pontius, 19 O. S. 221 (1869). 

But parol evidence was inadmissible to contradict the terms of the 
contract. 

Babcock v. May, 4 Ohio 335 (18381). 


Section 8993-2. A carrier may insert in a bill, issued by 
him, any other terms and conditions, provided that such 
terms and conditions shall not 

(a) Be contrary to law or public policy, or 

(b) In any wise impair his obligation to exercise at 
least that degree of care in the transportation and safe- 
keeping of the goods entrusted to him which a reasonably 
careful man would exercise in regard to similar goods of 
mis own. (May 22, 1911, 102 v. 138.) 


A carrier may agree with the shipper limiting the amount of the 
liability of the carrier to the agreed value of the property. 

Railroad v. Hubbard, 72 O. S. 302; 319, 320 (1905). 

Cohn-Goodman Co. v. Wells Fargo & Co., 13 C. C. n. s. 467; 22 C. D. 

190 (1910); aff’d, no rep., 87 O. S. 458. 

Railway Co. v. Simon, 15 C. C. 123; 8 C. D. 540 (1897). 

Unless the carrier knew at the time of making the contract that the 
property was of greater value than stipulated. 

U. S. Express Co. v. Bachman, 28 O. S. 144 (1875). 

But where the freight rate is not based on the value of the 
goods, and the limitation of liability is not in consideration of a re- 
duced rate, the limitation of liability is invald. Railway Co. v. 
Euclid Builders Supply Co., 11 Ohio App. 196; 30 O. C. A. 561 (1919). 

A provision in a contract between shipper and carrier requiring the 
shipper to make verified claim for damages within a specified time, 18 
valid providing the time is reasonable. 

Penna. Clo. v. Shearer, 75 O. S. 249 (1906). 

See Railroad Co. v. Hubbard, 72 O. S. 302 (1905). 

Express Co. v. Gordon, 5 C. C. n. s. 563; 17 C. D. 243, 
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Stevenson v. Wells Fargo & Co., 33 W. L. B. 247. 

The time for bringing suit for damages may be limited, if the time 
is reasonable. 

Gatton v. Express Co., 14 C. C. n. s. 125; 22 C. D. 532 (1911). 

A provision authorizing the carrier ‘‘in case of physical neces- 
sity’’ to forward the freight by any line, was held valid and to pro- 
tect the carrier, where the freight was refused by the line named by 
the shipper. Frank v. Railway, 19 N. P. n. s. 574 (1917). 

A provision in a bill of lading exempting the express company 
from liability for money, which it received and carried only through 
its money department, is valid, and the company is not liable for 
money lost in transit, where the fact that the package contained money 
was not disclosed at the time of shipment. Adams Express Co. v. 
Starkey, 4 Ohio App. 121; 21 C. C. n. s. 326; 26 C. D. 332 (1915). 

A carrier may, by contract, restrict its liability as an insurer against 
losses occurring through accident or mistake. But it can not, by con- 
tract, exempt itself from liability for negligence. 

Davidson v. Graham, 2 O. S. 131 (1853). 

Gaines v. Transportation Co., 28 O. 8S. 419 (1876). 

A carrier may limit its liability for loss by fire, to loss by fires 
caused by its negligence. 

C. H. & D. Ry. Co. v. Berdan, 22 C. C. 326; 12 C. D. 481 (1901); 

aff’d, no rep., 68 O. S. 683. 

A bill of lading exempting a carrier from liability for loss ‘‘ caused 
by the act of God’’ is valid, and vis major is a defense although but 
for negligent delay by the carrier, the goods would have been deliv- 
ered to the consignee before the occurrence of the flood. Railroad v. 
Kohler, 26 ©. C. n. s. 337; 30 C. D. 191 (1916); Railway v. Kubler, 
97 O. S. 262 (1918); Urbana Co. v. Railroad, 16 N. P. n. s, 8321 (1914). 
Contra, Railway v. Myers 4 Ohio App. 493, 25 C. C. n. s. 204 (1915). 

The burden is on the carrier to prove non-liability for loss by 
fire, although the fire originated on the premises of the plaintiff. 
Huenefeld Co. v. Railway, 24 C. C. n. s. 92; 27 C. D. 227 (1915). 

The burden of proof is on a carrier to show that loss was due to a 
cause specified in the provision for exemption. 

Davidson v. Graham, 2 O. S. 131 (1853). 

Union Express Co. v. Graham, 26 O. S. 595 (1875). 


Section 8993-3. A bill in which it is stated that the 
goods are consigned or destined to a specified person, is a 
non-negotiable or straight bill. (May 22, 1911, 102 v. 138.) 


Section 8993-4. (When negotiable.) A bill in which it 
is stated that the goods are consigned or destined to the 
order of any person named in such bill, is a negotiable or 
order bill. 

Any provision in such a bill that it is non-negotiable 
shall not affect its negotiability within the meaning of this 
act. (May 22, 1911, 102 v.. 188.) 

Negotiability prior to passage of this act. 
See Emery’s Sons v. Bank, 25 O. 8. 360 (1874). 
Page v. Railroad Co., 4 West L. M. 644. 


Section 8993-5. (Shall not be issued in sets; to what 
countries.) Negotiable bills issued in this state for the 
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transportation of goods to any place in the United States 
on the continent of North America, except Alaska, shall not 
be issued in parts or sets. 

If so issued the carrier issuing them shall be lable for 
failure to deliver the goods described therein to any one 
who purchases a part for value in good faith, even though 
the purchase be after the delivery of the goods by the car- 
rier to a holder of one of the other parts. (May 22, 1911, 
102 v. 138.) 


Section 8993-6. (When ‘‘duplicate’’ should appear on 
the face of bill.) When more than one negotiable bill is 
issued in this state for the same goods to be transported to 
any place in the United States on the continent of North 
America, except Alaska, the word ‘‘dupleate’’ or some other 
word or words indicating that the document is not an orig- 
inal bill shall be placed plainly upon the face of every such 
bill, except the one first issued. A carrier shall be liable 
for the damage caused by his failure so to do to any one 
who has purchased the bill for value in good faith as an 
original, even though the purchase be after the delivery 
of the goods by the earrier to the holder of the original 
mill. (May 22, 1911, 102 v. 189.) 


Section 8993-7. (‘‘Non-negotiable’’.) A non-negotiable 
bill shall have placed plainly upon its face by the carrier 
issuing it ‘‘non-negotiable’’ or ‘‘not-negotiable.’’ 

This section shall not apply, however, to memoranda or 
acknowledgments of an informal character. (May 22, 1911, 
#02 v. 139.) 


Section 8993-8. (When negotiability not limited.) The 
insertion in a negotiable bill of the name of a person to be 
notified of the arrival of the goods shall not limit the nego- 
tiability of the bill, or constitute notice to a purchaser 
thereof of any rights or equities of such person in the goods. 
(May 22, 1911, 102 v. 139.) 


Section 8993-9. (When estopped from denial.) Except 
as otherwise provided in this act, where a consignor receives 
a bill and makes no objection to its terms or conditions at 
the time he receives it, neither the consignor nor any person 
who accepts delivery of the goods, nor any person who seeks 
to enforce any provision of the bill, shall be allowed to deny 
that he is bound by such terms and conditions, so far as 
they are not contrary to law or public policy. (May 22, » 
911, 102 v. 139.) 
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A bill of lading signed by the agent of a carrier and acquiesced in by 
the shipper is binding on the latter although not signed by him. 

Railroad Co. v. Pontius, 19 O. S. 221 (1869). 

Railroad Co. v. Berdan, 22 C. C. 326 (1901); aff'd, 68 O. S. 683. 

Railway v. La Tourette, 2 C. C. 279; 1 C. D. 48 (1887). 

Assent may be implied from failure to dissent within a reasonable 
time. 

Muller v. Railway, 2 C. 8. C. R. 280 (1872). 

Before the enactment of this section it was held that assent of the 
shipper is not presumed, but must be proved. 

Railroad Co. v. Barrett, 36 O. S. 448 (1881). 

Gaines v. Transportation Co., 28 O. S. 418 (1876). 

Mack v. Gt. Western Dispatch, 3 C. C. 36; 2 C. D. 22 (1888). 

Where conditions are stamped on the bill after its execution, the 
assent of the shipper must be shown. 

American, etc., Co. v. Packet Co., 5 N. P. 146; 8 L. D. 490 (Super. 

Ciyicing)r 

A shipper who fills out his own bills of lading on blanks furnished by 
the carrier is bound by the provisions thereof. 

Shaffer v. Railway, 14 C. C. 488; 8 C. D. 66 (1897). 

Cohn-Goodman Co. v. Wells Fargo & Co., 13 C. C. n. 8s. 467; 22 C. 

D. 190 (1910); aff’d, no rep., 87 O. S. 458. 

See Railroad Co. v. Seiberling Co., 8 C. C. 593; 4 C. D. 210 (1894). 

Where the transferee of a bill of lading presents it to the carrier 
and accepts the goods, he is bound by a provision in the bill of lading for 
demurrage charges, and may be liable to the carrier therefor. 

Traction Co. v. Railway Co., 8 C. C. n. s. 184; 18 C. D. 543 (1906). 


Section 8993-10. (Carrier bound to deliver goods; when.) 
A carrier, in the absence of some lawful excuse, is bound 
to deliver goods upon a demand made either by the con- 
signee named in the bill for the goods, or if the bill is 
negotiable, by the holder thereof, if such demand is ac- 
companied by— 

(a) <An offer in good faith to satisfy the carrier’s law- 
ful lien upon the goods. 

(b) An offer in good faith to surrender, properly in- 
dorsed, the bill which was issued for the goods, if the bill 
is negotiable, and 

(c) <A readiness and willingness to sign, when the goods 
are delivered, an acknowledgement that they have been de- 
livered, if such signature is requested by the carrier. 

In case the earrier refuses or fails to deliver the goods 
in compliance with a demand by the consignee or holder 
so accompanied, the burden shall be upon the carrier to 
establish the existence of a lawful excuse for such refusal 
or failure. (May 22, 1911, 102 v. 139.) 


Mere delay in delivery is not conversion of the goods. Wyler v. 
Railway, 6 N. P. n. s. 589 (1907). 

For mere delay, as distinguished from conversion, the measure of 
damages is ordinarily the difference between the value of the goods 
when delivered and when they should have been delivred, together 
with reasonable expense caused by the delay. But in case of conver- 
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sion, if the consignee has not thereafter accepted the goods, the con- 
signee may recover the value as of the time when the goods should 
have been delivered. Railroad v. O’Donnell, 49 O. S. 489 (1892). 


Section 8993-11. A carrier is justified, subject to the 
provisions of the three following sections, in delivering 
goods to one who is 

(a) <A person lawfully entitled to the possession of the 
goods, 

(b) The consignee named in a non-negotiable bill for 
the goods, or 

(ce) A person in possession of a negotiable bill for the 
goods by the terms of which the goods are deliverable to 
his order, or which has been indorsed to him or in blank 
by the consignee or by the mediate or immediate indorsee 
of the consignee. (May 22, 1911, 102 v. 140.) 


Section 8993-12. (Carrier liable for wrongful delivery.) 
Where a carrier delivers goods to one who is not lawfully 
entitled to the possession of them, the carrier shall be lable 
to any one having a right of property or possession in the 
goods, if he delivered the goods otherwise than as authorized 
by subdivision (b) or (c) of the preceding section; and, 
though he delivered the goods as authorized by either of 
said subdivisions, he shall be so liable if prior to such de- 
livery he— 

(a) Had been requested, by or on behalf of a person 
having a right of property or possession in the goods, not 
to make such delivery, or 

(b) Had information at the time of the delivery that 
it was to a person not lawfully entitled to the possession of 
the goods. 

A request or information to be effective within the mean- 
ing of this section must be given to an officer or agent of 
the carrier, the actual or apparent scope of whose duties 
includes action upon such a request or information, and 
must be given in time to enable the officer or agent to whom 
it is given, acting with reasonable diligence, to stop delivery 
of the goods. (May 22, 1911, 102 v. 140.) 


Before the enactment of this section it was held that a carrier was 
bound to deliver the goods to the consignee. Delivery to a wrong person, 
not induced by some act or representation of the consignor, was not ex- 
cused by any degree of care which the carrier might exercise. 

Oskamp v. Southern Express Co., 61 0. S. 341 (1899). 


Section 8993-13. (Delivery to purchaser of bill in good 
faith.) Except as provided in section 8993-26, and except 
when compelled by legal process, if a carrier delivers goods 
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for which a negotiable bill had been issued, the negotiation 
of which would transfer the right to the possession of the 
goods, and fails to take up and cancel the bill, such carrier 
shall be liable for failure to deliver the goods to any one 
who for value and in good faith purchases such bill, whether 
such purchaser acquired title to the bill before or after the 
delivery of the goods by the carrier, and notwithstanding 
delivery was made to the person entitled thereto. (May 22, 
1911, 102 v. 140.) 


Section 8993-14. (Exceptions.) Except as provided in 
section 8993-26, and except when compelled by legal process, 
if a carrier delivers part of the goods for which a negotiable 
bill has been issued and fails either— 

(a) To take up and cancel the bill, or 

(b) To place plainly upon it a statement that a portion 
of the goods has been delivered, with a description, which 
may be in general terms, either of the goods or packages 
that have been so delivered, or of the goods or packages 
which still remain in the earrier’s possession, he shall be 
liable for failure to deliver all the goods specified in the 
bill, to any one who for value and in good faith purchases 
it, whether such purchaser acquired title to it before or 
after the delivery of any portion of the goods by the ear- 
rier, and notwithstanding such delivery was made to the 
person entitled thereto. (May 22, 1911, 102 v. 140.) 


An intermediate carrier, which is required by statute to carry freight 
offered, is bound to take notice of the fact that a bill of lading was is- 
sued, and is liable for delivery of the goods without production of the bill 
of lading. 


Bank of Commerce v. Railroad Co., 2 N. P. n. s. 403; 15 L. D. 32 
(ORES DYE 


Section 8993-15. (Effect of alteration.) Any alteration, 
addition or erasure in a bill after its issue, without authority 
from the carrier issuing the same, either in writing or noted 
on the bill, shall be void, whatever be the nature and pur- 
pose of the change, and the bill shall be enforceable accord- 
ing to its original tenor. (May 22, 1911, 102 v. 141.) 


Section 8993-16. (Lost or destroyed negotiable bill. De- 
livery under order of court does not relieve carrier from 
liability, without notice.) Where a negotiable bill has been 
lost or destroyed, a court of competent jurisdiction may 
order the delivery of the goods upon satisfactory proof of 
such loss or destruction, and upon the giving of a bond 
with sufficient surety to be approved by the court to protect 
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the carrier or any person injured by such delivery from any 
liability or loss, incurred by reason of the original bill re- 
maining outstanding. The court may also in its discretion 
order the payment of the carrier’s reasonable costs and 
counsel fees. 

The delivery of the goods under an order of the court, 
as provided in this section, shall not relieve the carrier from 
liability to a person to whom the negotiable bill has been 
or shall be negotiated for value without notice of the pro- 
ceedings or of the delivery of the goods. (May 22, 1911, 
102 v. 141.) 


Section 8993-17. (Effect of ‘‘duplicate’’ on face of bill.) 
A bill upon the face of which the word ‘‘duplicate’’ or 
some other word or words indicating that the document is 
not an original bill is placed plainly shall impose upon the 
carrier issuing the same the liability of one who represents 
and warrants that such bill is an accurate copy of an orig- 
inal bill properly issued, but no other liability. (May 22, 
#911, 102 v. 141.) 


Section 8993-18. (When title no excuse from liability for 
refusal to deliver goods.) No title to goods or right to their 
possession asserted by a carrier for his own benefit, shall 
excuse him from liability for refusing to deliver the goods 
according to the terms of a bill issued for them, unless such 
title or right is derived directly or indirectly from a trans- 
fer made by the consignor or consignee after the shipment, 
or from the carrier’s lien. (May 22, 1911, 102 v. 141.) 


Section 8993-19. (Interpleader.) If more than one per- 
son claims the title or possession of goods, the carrier may 
require all known claimants to interplead, either as a de- 
fense to an action brought against him for non-delivery of 
the goods, or as an original suit, whichever is appropriate. 
(May 22, 1911, 102 v. 141.) 


Section 8993-20. (Opposing claimants.) If some one 
other than the consignee or person in possession of the bill 
has a claim to the title or possession of the goods, and the 
earrier has information of such claim, the carrier shall be 
excused from liability for refusing to deliver the goods either 
to the consignee or person in possession of the bill, or to the 
adverse claimant, until the carrier has had a reasonable time 
to ascertain the validity of the adverse claim or to bring 
legal proceedings to compel all claimants to interplead. 
(May 22, 1911, 102 v. 141.) 
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Section 8993-21. (Defense.) Except as provided in the 
two preceding sections and in section 8993-11, no right or 
title of a third person, unless enforced by legal process, 
shall be a defense to an action brought by the consignee of 
a non-negotiable bill or by the holder of a negotiable bill 
against the carrier for failure to deliver the goods on de- 
mand. (May 22, 1911, 102 v. 142.) 


Section 8993-22. (Liability of issuing carrier.) If a bill 
of lading has been issued by a earrier, or on his behalf by 
an agent or employe, the scope of whose actual or apparent 
authority includes the issuing of bills of lading, the carrier 
shall be liable to 

(a) The consignee named in a non-negotiable bill, or 

(b) The holder of a negotiable bill, 

Who has given value in good faith relying upon the 
description therein of the goods, for damages caused by 
the non-receipt by the carrier or a connecting carrier of 
all or part of the goods or their failure to correspond with 
the description thereof in the bill at the time of its issue. 

If, however, the goods are described in a bill merely by 
a statement of marks or labels upon them, or upon pack- 
ages containing them, or by a statement that the goods are 
said to be goods of a certain kind or quantity, or in a cer- 
tain condition, or it is stated in the bill that packages are 
said to contain goods of a certain kind or quantity or in 
a certain condition or that the contents or condition of the 
contents of packages are unknown, or words of like pur- 
port are contained in the bill, such statements, if true, 
shall not make lable the carrier issuing the bill, although 
the goods are not of the kind or quantity or in the condition 
which the marks or labels upon them indicate, or of the 
kind or quantity or in the condition they were said to be 
by the consignor. The carrier may, also, by inserting in the 
bills the words ‘‘shipper’s load and ecount,’’ or other words 
of like purport, indicate that the goods were loaded by the 
shipper and the description of them made by him; and if 
such statements be true, the carrier shall not be liable for 
damages caused by the improper loading or by the non- 
receipt or by the misdescription of the goods described in 
the bill. (May 22, 1911, 102 v. 142.) 


See § 8993. 
Custom of consignees to accept railway coal weight certificates. 
See Nimishilling, ete., Co. v. Railway, 5 O. L. R. 455; 52 O. L. B. 569. 
A carrier may refuse to receive an article not properly packed. But 
if received, due care must be exercised, and, if injured, the burden of 
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proof rests on the carrier to show that the injury was due to defective 
packing. 
Express Co. v. Graham, 26 O. S. 595 (1875). 


Section 8993-23. (No attachment after delivery to car- 
rier.) If goods are delivered to a carrier by the owner, 
or by a person whose act in conveying the title to them to 
a purchaser for value in good faith would bind the owner, 
and a negotiable bill is issued for them, they cannot tnere- 
after, while in the possession of the carrier, be attached by 
garnishment or otherwise, or be levied upon under an ex- 
ecution, unless the bill be first surrendered to the carrier 
or its negotiation enjoined. The carrier shall in no such 
ease be compelled to deliver the actual possession of the 
goods until the bill is surrendered to him or impounded by 
the court. (May 22, 1911, 102 v. 142.) 


Section 8993-24. (Injunction.) A creditor whose debtor 
is the owner of a negotiable bill shall be entitled to such 
aid from courts of appropriate jurisdiction by injunction 
and otherwise in attaching such bill, or in satisfying the 
claim by means thereof, as is allowed at law or in equity 
in regard to property which cannot readily be attached or 
levied upon by ordinary legal process. (May 22, 1911, 102 
v. 142.) 


Section 8993-25. (No lien except for freight, etc.) Ifa 
negotiable bill is issued the carrier shall have no len on the 
goods therein mentioned, except for charges on those goods 
for freight, storage, demurrage, terminal, and switching 
charges, and expenses necessary for the preservation of the 
goods or incident to their transportation subsequent to the 
date of the bill, unless the bill expressly enumerates other 
charges for which a lien is claimed. In such case there 
shall also be a lien for the charges enumerated so far as 
they are allowed by law and the contract between the con- 
signor and the earrier. (May 22, 1911, 102 v. 148.) 

Demurrage, see note to § 521. 

A connecting carrier, which has paid to the initial carrier its freight 
charges and expenses of unloading and unloading, is subrogated to the 
lien of the former carrier therefor. ; 

Bennett Bros. Lumber Co. v. Robinson, 159 Fed. 910; 16 O. F. D. 65 

(C. C. A. 1908). 


Section 8993-26. (Not liable for delivery, after selling 
for carrier’s lien.) After goods have been lawfully sold to 
satisfy a carrier’s lien, or because they have not been 
claimed, or because they are perishable or hazardous, the 
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carrier shall not thereafter be liable for failure to deliver 
the goods to the consignee or owner of the goods, or to a 
holder of the bill given for the goods when they were 
shipped, even if such bill be negotiable. (May 22, 1911, 102 
v. 148.) 


Section 8993-27. (When bill negotiated by delivery.) A 
negotiable bill may be negotiated by delivery where, by the 
terms of the bill, the carrier undertakes to deliver the goods 
to the order of a specified person, and such person, or a 
subsequent indorsee of the bill, has indorsed it in blank. 
(May 22, 1911, 102 v. 148.) 


Section 8993-28. (Negotiated by endorsement.) A nego- 
tiable bill may be negotiated by the indorsement of the 
person to whose order the goods are deliverable by the tenor 
of the bill. Such indorsement may be in blank or to a 
specified person. If indorsed to a specified person, it may 
be negotiated again by the indorsement of such person in 
blank or to another specified person. Subsequent negotiation 
may be made in like manner. (May 22, 1911, 102 v. 143.) 


Former law. See Emery Sons v. Bank, 25 O. S. 360 (1874). 
Jordan v. James, 5 Ohio 88 (1831). 


Section 8993-29. (Transfer by delivery.) A bill may 
be transferred by the holder by delivery, accompanied with 
an agreement, express or implied, to transfer the title to the 
bill or to the goods represented thereby. A non-negotiable 
bill cannot be negotiated, and the indorsement of such a 


bill gives the transferee no additional right. (May 22, 1911, 
102 v. 143.) 


Section 8993-30. A negotiable bill may be negotiated by 
any person in possession of the same, however such posses- 
sion may have been acquired if, by the terms of the bill, 
the carrier undertakes to deliver the goods to the order of 
such person, or if at the time of negotiation the bill is in 
such form that it may be negotiated by delivery. (May 22, 
191d. 102 v.- 143.) 


Section 8993-31. (Title acquired by negotiated bill.) A 
person to whom a negotiable bill has been duly negotiated 
acquires thereby— 

(a) Such title to the goods as the person negotiating 
the bill to him had or had ability to convey to a purchaser 
in good faith for value, and also such title to the goods as 
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the consignee and consignor had or had power to convey 
to a purchaser in good faith for value, and 

(b) The direct obligation of the carrier to hold pos- 
session of the goods for him according to the terms of the 
bill as fully as if the carrier had contracted directly with 
him. (May 22, 1911, 102 v. 143.) 


Cases prior to the enactment of this section. See Peitch Co. v. 
Banking Oo., 20 CO. C. n. s. 246 (1912). 

Emery Sons v. Bank, 25 O. S. 360 (1874). 

Jordan v. James, 5 Ohio 88 (1831). 


Section 8993-32. (Rights when bill transferred but not 
negotiated.) A person to whom a bill has been transferred, 
but not negotiated, acquires thereby as against the trans- 
feror, the title to the goods, subject to the terms of any 
agreement with the transferor. If the bill is non-negotiable, 
such person also acquires the right to notify the carrier of 
the transfer to him of such bill, and thereby to become the 
direct obligee of whatever obligations the carrier ow(n)ed to 
the transferor of the bill immediately before the notification. 

Prior to the notification of the carrier by the transferor 
or transferee of a non-negotiable bill, the title of the trans- 
feree to the goods, and the right to acquire the obligation 
of the carrier may be defeated by garnishment or by at- 
tachment or execution upon the goods by a ereditor of the 
transferor, or by a notification to the carrier by the trans- 
feror or a subsequent purchaser from the transferor of a 
subsequent sale of the goods by the transferor. 

A earrier has not received notification within the mean- 
ing of this section unless an officer or agent of the carrier. 
the actual or apparent scope of whose duties includes action 
upon such a notification has been notified; and no notifica- 
tion shall be effective until the officer or agent to whom 
it is given has had time with the exercise of reasonable 
diligence to communicate with the agent or agents having 
actual possession or control of the goods. (May 22, 1911, 
102 v. 144.) 


The transferee of a non-negotiable bill acquires such title as the 
transferor can then pass, except that the parties to the transfer may 
agree that only a qualified title shall so pass. Commission Co. Vv. 
Bank, 17 C. C. n. s. 463 (1911); aff’d, no rep. 88 O. S. 606. 


Section 8993-33. (Rights when transferred for value by 
delivery.) Where a negotiable bill is transferred for value 
by delivery, and the indorsement of the transferor is essen- 
tial for negotiation, the transferee acquires a right against 
the transferor to compel him to indorse the bill, unless a 
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contrary intention appears. The negotiation shall take 
effect as of the time when the indorsement is actually made. 
This obligation may be specifically enforced. (May 22, 1911, 
102 v. 144.) 


Section 8993-34. (Warranties; when transfer for value by 
endorsement or delivery.) A person who negotiates or trans- 
fers for value a bill by indorsement or delivery, including 
one who assigns for value a claim secured by a bill, unless 
a contrary intention appears, warrants— 

(a) That the bill is genuine, 

(b) That he has a legal right to transfer it; 

(c) That he has knowledge of no fact which would 
impair the validity or worth of the bill, and 

(d) That he has a right to transfer the title to the 
goods, and that the goods are merchantable or fit for a par- 
ticular purpose whenever such warranties would have been 
implied, if the contract of the parties had been to transfer 
without a bill the goods represented thereby. 

In the case of an assignment of a claim secured by a 
bill, the lability of the assignor shall not exceed the amount 
of the claim. (May 22, 1911, 102 v. 144.) 


Section 8993-35. (Previous endorsers.) The indorsement 
of a bill shall not make the indorser liable for any failure 
on the part of the carrier or previous indorsers of the bill 


to fulfill their respective obligations. (May 22, 1911, 102 
v. 144.) 


Section 8993-36. (Payment to mortgagee no warrant as 
to quality or quantity.) A mortgagee or pledgee, or other 
holder of a bill for security, who in good faith demands or 
receives payment of the debt for which such bill is security, 
whether from a party to a draft drawn for such debt, or 
from any other person, shall not be deemed by so doing to 
represent or to warrant the genuineness of such bill or the 


quantity or quality of the goods therein described. (May 
22, 1911, 102 vy. 145.) 


Section 8993-37. (Validity not impaired when negotia- 
tion was by fraud, etc.) The validity of the negotiation of 
a bill is not impaired by the fact that such negotiation was 
a breach of duty on the part of the person making the 
negotiation, or by the fact that the owner of the bill was 
deprived of the possession of the same by fraud, accident, 
mistake, duress or conversion, if the person to whom the 
bill was negotiated or a person to whom the bill was sub- 
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sequently negotiated gave value therefore in good faith 
without notice of the breach of duty or fraud, accident, 
duress or conversion. (May 22, 1911, 102 v. 145.) 


Section 8993-38. (Effect of sale to purchaser, in good 
faith and for value.) Where a person having sold, mort- 
gaged, or pledged goods which are in a earrier’s possession, 
-and for which a negotiable bill has been issued, or having 
sold, mortgaged, or pledged the negotiable bill representing 
such goods, continues in possession of the negotiable bill, 
the subsequent negotiation thereof by that person under any 
sale, pledge, or other disposition thereof to any person re- 
ceiving the same in good faith, for value and without notice 
of the previous sale, shall have the same effect as if the 
first purchaser of the goods or bill had expressly authorized 
the subsequent negotiation. (May 22, 1911, 102 v. 145.) 


Section 8993-39. (Bill shall indicate, what.) Where 
goods are shipped by the consignor in accordance with a 
contract or order for their purchase, the form in which the 
bill is taken by the consignor shall indicate the transfer or 
retention of the property or right to the possession of the 
goods as follows: 

(a) Where by the bill the goods are deliverable to the 
buyer or to his agent, or to the order of the buyer or of 
his agent, the consignor thereby transfers the property in 
the goods to the buyer. 

(b) Where by the bill the goods are deliverable to the 
seller or to his agent, or to the order of the seller or of 
his agent, the seller thereby reserves the property in the 
goods. But if, except for the form of the bill, the property 
would have passed to the buyer on shipment of the goods, 
the seller’s property in the goods shall be deemed to be 
only for the purpose of securing performance by the buyer 
of his obligations under the contract. 

(c) Where by the bill the goods are deliverable to the 
order of the buyer or of his agent, but possession of the 
bill is retained by the seller or his agent, the seller thereby 
reserves a right to the possession of the goods, as against 
the buyer. 

(d) Where the seller draws on the buyer for the price, 
and transmits the draft and bill together to the buyer to 
secure acceptance or payment of the draft, the buyer is 
bound to return the bill if he does not honor the draft; 
and if he wrongfully retains the bill he acquires no added 
right thereby. If, however, the bill provides that the goods 
are deliverable to the buyer, or to the order of the buyer, 
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or is indorsed in blank or to the buyer by the consignee 
named therein, one who purchases in good faith, for value, 
the bill or goods from the buyer, shall obtain the title to 
the goods, although the draft has not been honored, if 
such purchaser has received delivery of the bill indorsed 
by the consignee named therein, or of the goods, without 
notice of the facts making the transfer wrongful. (May 
22, 1911, 102 v. 145.) 


Section 8993-40. (Draft with bill of lading attached; as- 
sumptions.) Where the seller of goods draws on the buyer 
for the price of the goods, and transmits the draft and a 
bill of lading for the goods, either directly to the buyer or 
through a bank or other agency, unless a different intention 
on the part of the seller appears, the buyer and all other 
parties interested shall be justified in assuming— 

(a) If the draft is by its terms or legal effect payable 
on demand or presentation or at sight, or not more than 
three days thereafter (whether such three days be termed 
days of grace or not), that the seller intended to require 
payment of the draft before the buyer should be entitled 
to receive or retain the bill. 

(b) If the draft is by its terms payable on time, ex- 
tending beyond three days after demand, presentation or 
sight (whether such three days be termed days of grace or 
not), that the seller intended to require acceptance, but 
not payment of the draft before the buyer should be entitled 
to receive or retain the bill. 

The provisions of this section are applicable, whether 
by the terms of the bill the goods are consigned to the 
seller, or to his order, or to the buyer, or to his order, or 
to a third person, or to his order. (May 22, 1911, 102 v. 
146.) 


Where an invoice for the price of the goods shipped is assigned 
by the consignor, together with the bill of lading, as security for a 
loan to the seller, the consignee can not set off against the assignee 
a claim against the consignor of which the assignee had no notice. 
Peitch Co. v. Banking Co., 20 C. C. n. s. 246 (1912). 


Section 8993-41. (Seller’s lien nor right of stoppage in 
transitu, shall defeat right of purchaser for value.) Where 
a negotiable bill has been issued for goods no seller’s lien 
or right of stoppage in transitu shall defeat the rights of 
any purchaser for value in good faith to whom such bill has 
been negotiated, whether such negotiation be prior or sub- 
sequent to the notification to the carrier who issued such bill 
of the seller’s claim to a hen or right of stoppage in tran- 
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situ. Nor shall the carrier be obliged to deliver, or justified 
In delivering, the goods to an unpaid seller unless such bill 
is first surrendered for cancellation. (May 22, 1911, 102 vy. 
146.) 


See Railroad Co. v. Koontz, 15 C. C. 288; 9 C. D. 102 (1897). 

Page v. Railroad Co., 4 West L. M. 644 (C. P. 1863). 

Where goods have been stopped in transit the carrier acts at his 
peril in delivering them to either the consignor or the consignee. It may 
bring the goods into court and require the claimants to determine the 
right of possession. 

Howe v. Railway, 18 C. C. 333; 10 C. D. 182 (1899). 

A earrier is bound to obey notice from the shipper to stop ecar- 
load shipments at a designated point, and hold for further instrue- 
tions, if not an unreasonable interference with the carrier’s business. 
Coal Co. v. Railway, 4 Ohio App. 459, 25 CO. C. n. s. 276 (1915); mo- 
tion to certify record overruled. 13 O. L. R. 515. 


Section 8993-42. (Rights of mortgagee or lien-holder.) 
Except as provided in section 8993-41, nothing in this shall 
limit the rights and remedies of a mortgagee or lien-holder 
whose mortgage or lien on goods would be valid, apart 
from this act as against one who for value and in good faith 
purchased from the owner, immediately prior to the time 
of their delivery to the carrier, the goods which are subject 
to the mortgage or lien and obtained possession of them. 
(May 22, 1911, 102 v. 146.) 


Section 8993-43. (Fraud. Penalty.) Any officer, agent 
or servant of a carrier, who, with intent to defraud, issues 
or aids in issuing a bill of lading knowing that all or any 
part of the goods for which such bill is issued have not been 
received by such earrier, or by an agent of such carrier, or 
by a connecting carrier, or are not under the earrier’s con- 
trol at the time of issuing such Dill, shall be guilty of a 
crime, and, upon conviction, shall be punished for each of- 
fense by imprisonment in the penitentiary not exceeding 
five years, or by a fine not exceeding five thousand dollars, 
or by both. (May 22, 1911, 102 v. 147.) 


Section 8993-44. (False statement. Penalty.) Any of- 
ficer, agent, or servant of a earrier, who, with intent to 
defraud, issues or aids in issuing a bill for goods, knowing 
that it contains any false statement, shall be guilty of a 
erime, and, upon conviction, shall be punished for each of- 
fense by imprisonment in the penitentiary not exceeding one 
year, or by a fine not exceeding one thousand dollars, or 
by both. (May 22, 1911, 102 v. 147.) 
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Section 8993-45. (Unauthorized duplicate bills. Penalty.) 
Any officer, agent, or servant of a carrier, who, with intent 
to defraud, issues or aids in issuing a duplicate or additional 
negotiable bill for goods in violation of the provisions of 
section 8993-6, knowing that a former negotiable bill for 
the same goods, or any part of them, is outstanding and 
uncancelled, shall be guilty of a crime, and, upon conviction, 
shall be punished for each offense by imprisonment in the 
penitentiary not exceeding five years, or by a fine not ex- 
ceeding five thousand dollars, or by both. (May 22, 1911, 
102 v. 147.) 


Section 8993-46. (Penalty for transfer of negotiable bill 
for value, without title or mortgaged.) Any person who 
ships goods to which he has not title, or upon which there 
is a lien or mortgage, and who takes for such goods a nego- 
tiable bill which he afterwards negotiates for value with 
intent to defraud, and without disclosing his want of title 
or the existence of the lien of mortgage, shall be guilty of 
a crime, and, upon conviction, shall be punished for each 
offense by imprisonment in the penitentiary not exceeding 
one year, or by a fine not exceeding one thousand dollars, 
or by both. (May 22, 1911, 102 v. 147.) 


Section 8993-47. (Penalty for negotiating bill for value, 
for goods not in possession.) Any person who, with intent 
to defraud, negotiates or transfers for value a bill, knowing 
that any or all of the goods which, by the terms of such 
bill, appear to have been received for transportation by the 
carrier which issued the bill, are not in their possession or 
control of .such carrier, or of a connecting carrier, without 
disclosing this fact, shall be guilty of a crime, and, upon 
conviction, shall be punished for each offense by imprison- 
ment in the penitentiary not exceeding five years, or by a 
fine not exceeding five thousand dollars, or by both. (May 
22, 1911;..102 v. 14%) 


Section 8993-48. (Penalty for obtaining bill falsely, when 
goods not delivered to carrier.) Any person who, with in- 
tent to defraud, secures the issue by a earrier of a bill, 
knowing that at the time of such issue, any or all of the 
goods described in such bill, as received for transportation, 
have not been received by such carrier, or an agent of such 
carrier, or a connecting carrier; or are not under the ear- 
rier’s control, by inducing an officer, agent, or servant of 
such carrier falsely to believe that such goods have been 
received by such carrier, or are under its control, shall be 
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guilty of a crime, and, upon conviction, shall be punished 
for each offense by imprisonment in the penitentiary not 
exceeding five years, or by a fine not exceeding five thou- 
sand dollars, or by both. (May 22, 1911, 102 v. 147.) 


Section 8993-49. (Aid in obtaining false bills. Penalty.) 
Any persun who, with intent to defraud, issues or aids in is- 
suing a non-negotiable bill without the words ‘“not-negoti- 
able’’ placed plainly upon the face thereof, shall be guilty of 
a crime, and, upon conviction, shall be punished for each of- 
fense by imprisonment in the penitentiary not exceeding five 
years, or by a fine not exceeding five thousand dollars, or 
by both. (May 22, 1911, 102 v. 148.) 


Section 8993-50. (Other laws applicable.) In any case 
not provided for in this act, the rules of law and equity, 
including the law merchant, and in particular the rules 
relating to the law of principal and agent, executors, ad- 
ministrators, and trustees, and to the effect of fraud, mis- 
representation, duress, or coercion, accident, mistake, bank- 
ruptey, or other invalidating cause, shall govern. (May 22, 
1911, 102 v. 148.) 


Section 8993-51. (Uniformity.) This act shall be so in- 
terpreted and construed as to effectuate its general purpose 
to make uniform the law of those states which enact it. 
PMay 22, 1911, 102 v. 148.) 


Section 8993-52. (Definitions.) (1) In this act, unless 
the context or subject matter otherwise requires— 

‘“Aection’’? includes counter-claim, set-off, and suit in 
equity. 

‘Bill’? means bill of lading. 

‘“Consignee’’ means the person named in the bill as the 
person to whom delivery of the goods is to be made. 

‘Consignor’? means the person named in the bill as the 
person from whom the goods have been received for ship- 
ment. 

‘Goods’? means merchandise or chattels in course of 
transportation, or which have been or about to be trans- 
ported. 

‘“Holder’’ of a bill means a person who has both actual 
possession of such bill and a right of property therein. 

‘Order’? means an order by indorsement on the bill. 

“‘Owner’’ does not include mortgagee or pledgee. 

‘Person’? includes a corporation or partnership, or two 
or more persons having a joint or common interest. 
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To ‘‘purchase’’ includes to take as mortgagee and to 
take as pledgee. 

‘‘Purchaser’’ includes mortgagee and pledgee. 

‘‘Value’’ is any consideration sufficient to support a sim- 
ple contract. An antecedent or pre-existing obligation, 
whether for money or not, constitutes value where a bill is 
taken either in satisfaction thereof or as security therefor. 

(2) A thing is done ‘‘in good faith,’’ within the mean- 
ing of this act, when it is in fact done honestly, whether it 
be done negligently or not. (May 22, 1911, 102 v. 148.) 


Section 8993-53. The provisions of this act do not apply 
to bills. made and delivered prior to the taking effect 
thereof. (May 22, 1911, 102 v. 150.) 

Section 8993-54. This act shall take effect on the first 
day of January, one thousand nine hundred and twelve. 
(May 22, TSI U2 sy. 1502) 


Section 8994. (Forfeiture.) A railroad company, or 
agent or officer thereof, refusing to comply with the provi- 
sions of the next preceding section (8993) shall be liable 
to a penalty of fifty dollars, to be recovered by civil action 
against the company by which such agent or officer is em- 
ployed, or to which such goods are offered for shipment. 
(R. 8. See. 3378-4; May 8, 1894, 91 v. 207, § 2.) 


Section 8994-1. (Liability for loss or damage to freight 
regardless of contract or rule of common carrier.) That any 
common carrier, railroad or transportation company receiv- 
ing property at a point within the state of Ohio for trans- 
portation to a point within the state of Ohio, shall issue a 
receipt or bill of lading therefor and shall be liable to the 
lawful holder thereof for any loss, damage, or injury to 
such property caused by it or by any common earrier, rail- 
road, or transportation company to which such property 
may be delivered or over whose line or lines such prop- 
erty may pass, and no contract, receipt, rule or regulation 
shall exempt such common carrier, railroad, or transporta- 
tion company from the liability hereby imposed: Provided, 
that nothing in this section shall deprive any holder of such 
receipt or bill of lading of any remedy or right of action 
which he has under existing law. 

That the common earrier, railroad, or transportation com- 
pany issuing such receipt or bill of lading shall be entitled 
to recover from the common carrier, railroad, or transpor- 
tation company on whose line the loss, damage, or injury 
shall have been sustained the amount of such loss, damage 
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or injury as it may be required to pay the owners of such 
property as may be evidenced by any receipt, judgment, or 
transcript thereof. (May 15, 1911, 102 v. 1138.) 


This section does not prohibit a contract limiting the liability of the 
carrier to the agreed value of the property. 

Cohn-Goodman Co. v. Wells Fargo & Co., 13 C. C. n. s. 467, 471, 4738 

(1910); aff’d, no rep., 87 O. S. 458. 

Greenwald v. Barrett, 199 N. Y. 170. 

Travis v. Wells Fargo & Co., 79 N. J. L. 85. _ 

Bernard v. Adams Express Co., 205 Mass. 254. 

But where the freight rate is not based on the value of the 
goods, and the limitation of liability is not in consideration of a re- 
duced rate, the limitation of liability is invalid. - Railway Co. v. 
Euclid Builders Supply Co., 11 Ohio App. 196; 30 0..0. A. 561 (1919). 

A valid limitation of liability, made by the initial carrier, inures to 
the benefit of succeeding carriers. 

Kansas City So. Ry. v. Carl, 227 U. S. 639 (1913). 

A earrier can not evade the liability imposed by this section by 
a rule or regulation filed with the public utilities commission. Rail- 
road Co. v. Steinberg, 94 O. S. 189 (1916). 

An action against the initial carrier under this section may be 
prosecuted only against the initial carrier, and connecting carriers 
are not necessary or proper parties. Railway v. Dresbach, 8 Ohio 
pp. 333; 28 0. C, A. 471 CLOUT) « 

This section does not abrogate the common law rights of a shipper 
against subsequent carriers whose negligence caused the loss, but both 
remedies cannot be prosecuted under one cause of action. Railway v. 
Dresbach, 8 Ohio App. 333; 28 O. CUA, 47. (A917). 

In an action against the initial carrier to recover the value of 
articles stolen from a trunk during interstate transportation over 
several connecting lines, it was held that the burden was on the 
initial carrier to show not only that the loss did not occur on its 
line but also that proper care was exercised to prevent the theft. 
Penna. Co. v. Quinby, 7 Ohio App. 197; 97 0. C. A. 6 (1916); motion 
to certify record overruled, 14 O. L. BR. 490. 

Excessive freight charges caused by misrouting by a connecting 
carrier is a ‘‘loss, damage or injury’’ under the Carmack amendment. 
Railway v. Lumber Co., 1 Ohio App. 164; 21 C. OC. n. 8. 337 (1913). 


Liability of initial carrier. Before the enactment of this section a 
carrier was liable where it contracted to transport freight over connecting 
lines. But where the contract was to carry freight over the initial car- 
rier’s line, only, and deliver it to connecting carriers, a stipulation in the 
contract was valid which exempted the initial carrier from liability for 
loss beyond its own line. 

Railroad Co. v. Pontius, 19 O. S. 221 (1869). 

Where goods were returned to the initial carrier in a slightly dam- 
aged condition, but capable of being repaired at small cost, and were by 
the initial carrier placed in a warehouse and left without attention, until 
worthless, the shipper not having been notified, the initial carrier was 
held liable for the value of the goods, less the damage originally sustained. 

John Church Co. v. Railway Co., 5 N. P. n. 8. 585; 18 L. D. 205 (C. 

P. 1907). , 

Where goods carried over connecting lines were refused by the con- 
signee, and the shipper, in writing, appointed the initial carrier his agent 
to procure return of the goods, agreeing to indemnify the company 
against liability in so doing, the initial carrier was held not liable for 
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damage to the goods on the return, without its fault and not on its own 
line. 

Erie Railroad Co. v. Cappell, 80 O. S. 128 (1909). 

Where a consignee paid the entire freight charges to the railroad 
which delivered the goods, the goods having passed over several railroads 
and having been received in bad condition; and by agreement of the par- 
ties the consignee filed a claim for damages, the company was held to 
have recognized that there was but one contract for transportation, and 


was held liable. 
Railway Co. v. Barron, Boyle & Co., 11 C. C. n. s. 602; 21 C. D. 142 
(1908) ;- aff’d,:80 O. 8.707; s..¢., 8 N. Pe nes. 617:.19 L, D. Tie 


Liability of connecting carrier. A carrier, receiving freight only 
by virtue of authority from a previous carrier, is bound to take notice 
of the authority of the latter at the time the goods are received. 
Coal Co. v. Railway, 4 Ohio App. 459, 25 ©. GC. n. s. 276 (1915)3 
motion to certify record overruled, 13 O. L. R. 515. 


Duty of carrier to trace goods not delivered. On demand of the 
shipper, it is the duty of a carrier to trace goods which have not reached 
the consignee. Where a carrier apparently acquiesces in such a demand 
but takes no action for a long period and the goods are finally destroyed 
through the burning of a warehouse, the carrier is liable. 

Freiberg v. Railway Co., 11 C. C. n. s. 241; 20 C. D. 669 (1908) ; 

aff’d, 83 O. S. 482. 


Section 8995. (Storage and warehouse certificate.) A 
railroad company, organized under the laws of. this state, 
upon the receipt of iron ore or grain or other merchandise 
from any vessel, water-craft or other source for storage and 
deposit, duly consigned to such company, upon the request 
of the owner or owners of such ore, grain or other mer- 
chandise, with the written consent of the consignee, may 
issue to the owner or owners of such ore, grain or other 
merchandise, a certificate, receipt or voucher, which shall 
name the railway company by whom the ore or grain or 
other merchandise is held at the time such certificate, re- 
ceipt or voucher is issued, to whom such ore, grain or other 
merchandise was consigned, the quantity held by such com- 
pany, and so near as may be the quality or grade thereof, 
but not incurring any liability for the grade or quality, 
which certificate, receipt or voucher, shall be signed by the 
president or vice president of the company, and counter- 
signed by the general agent thereof appointed for that pur- 
pose, or such other officer as may be appointed by such 
railroad company, and be transferable and negotiable by 
indorsement thereon, by the person or persons to whose 
order it is made payable. On the presentation of the cer- 
tificate, receipt or voucher, so indorsed to such railway 
company at its general offices, by the holder or holders 
thereof and on demand, the company shall deliver to the 
holder or holders, the iron ore or grain or other merchan- 
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dise described therein, on the payment by such person or 
persons to the railroad company of all proper charges 
thereon. (R. 8. Sec. 3378-1; February 22, 1889, 86 v. 52,.§ Le) 


Whether a warehouse maintained by a railroad company should be 
taxed as real or personal property depends upon its use. 

Cincinnati v. Hynicka, 9 N. P. n. s. 273 (C. P. 1909). 

A railroad company having goods on storage is liable for dam- 
age caused by an unprecedented flood where its own negligence, com- 
mingling with the act of God, was an active and cooperative element 
in causing the damage. Railroad Co. v. Wuest, 28.0. GC. Ae nd8d 
(1915). 


Section 8996. (Rates of fare and freight on branch 
roads.) A company may demand and receive for the trans- 
portation of passengers on a branch road, whose length does 
not exceed ten miles, a fare not exceeding six cents per 
mile, and for transportation of property such reasonable 
rates as from time to time may be fixed by the company or 
prescribed by law. (R. S. See. 3378; April 29, 1872, 69 v. 
203, § 4.) 


Section 8997. (When connections may be made.) When 
the track of a company crosses, connects or intersects the 
track of the same gauge of another company, either com- 
pany may connect the tracks of the two roads so crossing, 
connecting or intersecting so as to admit the passage of 
ears from one road to another with facility and avoid the 
necessity of transferring freights from such cars. (R. S. 
Sec, 3340; February 24, 1891, 88 v. 45; April 15, 1857, 54 
v. 188, § 5.) 


Section cited. 
W. Jefferson Creamery Co. v. Railroad, 8 O. L. R. 19 (R. R. Com. 


1910); s.c., 10 N. P. n. s. 665. 


See § 9002. 
Power of public utilities commission to order track connections. 


§ 614-42. 


Section 8998. (When companies must switch cars of 
other companies.) When the tracks of one company lie con- 
tiguous to coal mines, stone quarries, manufacturing estab- 
lishments, elevators, warehouses, navigable waters or side 
tracks, suitable for loading or unloading, it shall switch the 
ears of other companies, at the request of such companies, 
or the shippers, over and upon the tracks so lying by such 
mines, quarries, manufacturing establishments, elevators, 
warehouses, navigable waters or side tracks, for the pur- 
pose of unloading or loading grain or other freight into or 
from such elevators, warehouses, boats upon such navigable 
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waters, or side tracks without demurrage, for forty-eight 
hours. (R. 8. Sec. 3340; February 24, 1891, 88 v. 45; April 
15, 1857, 54 v. 183, § 5.) 


Equal facilities to be furnished shippers. § 8990. 
Penalty for violation of this section. § 9002. 

A switching service within the meaning of §§ 8998 and 9000 is 
one which precedes or follows a transportation service, and applies 
only to a shipment upon which legal freight charges have been, or are 
to be, earned. Lumber Co. v. Railway, 92 O. S. 206 (1915); affirming, 
4 Ohio App. 22; 21 C. C. n. s. 49;°25 C. D. 453; 16 N: Pin. s. Se 
i4. N.. Been. 8. 392. 

A transportation service may be rendered within the terminal 
limits of a city, and where the carriage contract calls for a move- 
ment of a car from a point on one railroad to a point on another 
railroad, the companies are not limited in their charges by § 9000. 
Lumber Co. v. Railway, 92 O. S. 206 (1915). 

This section does not require a railroad company to throw open its 
public or “team” tracks to other railroads. 

Rheinstrom, etc., Co. v. Railway Co., 4 O. L. R. 755 (R. R. Com. 

1907). 
Pierce, etc., Co. v. Railroad Co., 6 O. L. R. 147 (R. R. Com. 1908). 


Remedy of consignee or shipper. Mandatory injunction will lie to 
compel a railroad company to switch cars of other companies as required 
by this section. 

Troy, etce., Co. v. Railway Co., 3 N. P. n. s. 412 (1903); aff’d, 72 O. 

S. 613. 

See Chicago, etc., R. Co. v. Suffren, 129 Ill. 274 (1889). 

The public utilities commission is without authority to act on an 
informal complaint, but may act upon a formal one. Rep. Atty. Gen. 
1912, p. 650. 


“Contiguous” tracks. The word “contiguous” in this section is lim- 
ited by the phrase “suitable for loading or unloading”. To be contiguous 
the tracks of the railroad company must be so located that the shipper or 
consignee may load or unload directly from car into warehouse. 

Rheinstrom, etc., Co. v. Railway Co., 4 O. L. R. 755 (R. R. Com. 1907). 

A side track located wholly upon a public street, which can be reached 
from a grain elevator by means of a spout eighteen feet long extending 
over the sidewalk and over a part of the street, is not “contiguous” to the 
elevator. 

Pierce, etc., Co. v. Railroad Co., 6 O. L. R. 147 (R. R. Com. 1908). 

Railway v. Hurd, 20 N. P. n. s. 10 (1916). 


Demurrage. After forty-eight hours a demurrage charge may be im- 
posed for delay in unloading. 

Phillips v. Erie R. Co., 6 C. C. n. s. 505; 17 C. D. 486 (1905) ; affirm- 

ing, 14 L. D. 706. 

See note to § 8980. 

A railroad company may refuse to switch cars where the consignee 
has refused or failed to pay proper demurrage charges for delay in un- 
loading former cars. 

ark etc., Co. v. Railway Co., 3 N. P. n. s. 412 (1903); aff’d, 72 O. 

. 613. 
Phillips v. Erie R. Co, 6 C. C. n. s. 505; 17 C. D. 486 (1905); 
affirming, 14 L. D. 706. 
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But not where the delay in unloading such former cars was caused 
by acts of the railway company. 
Troy, ete., Co. v. Railway Co., 3 N. P. n. s. 412 (1903) ; hie [ir OF 
S. 613. 


Car service rules established by Railroad Commission. 
Ohio Shippers Assn. v. Ann Arbor R. Co., 52 Bull. 279 (1907). 


Section 8999. (When companies must transport cars of 
other companies.) When the tracks of two companies are 
so connected, either, when required, shall transport over 
its road to its destination thereon, any freight offered, in 
ears in which it is offered, at its local rates per mile as set 
forth in its freight tariff for the distance most nearly cor- 
responding, and return the cars, with or without freight or 
unnecessary delay. (R. S. Sec. 3341; April 18, 1892, 89 v. 
369; February 24, 1891, 88 v. 45; April 15, 1857, 54 v. 133, 


§ 7.) 


A railroad company must receive freight, at its regular stations, for 
transportation to any station on its own or connecting lines regardless 
of distance. 

W. Jefferson, etc., Co. v. Railroad Co., 8 O: L: RB. 10, 19. (Ra R. Com. 

1910); s.c, 10 N. P. n. s. 665. 

Sections 8998 to 9000 relate only to the switching charge which the 
railroad companies may make each other on freight which one company 
receives from the other, and create no right of action against either of 
the companies in favor of individual shippers, if the switching charge is 


in excess of that provided. 
Brick Co. v. Trust Co., 187 Fed. 63 (C. C. A. 1911). 


Section 9000. (Rates for switching cars of other com- 
panies.) A company owning a track or tracks lying con- 
tiguous to coal mines, stone quarries, manufacturing estab- 
lishments, elevators, warehouses, navigable waters or side- 
tracks, and within the proper terminal limits of or about 
a city or village, shall be entitled to receive from the com- 
pany whose cars are so switched, loaded and unloaded at 
such mines, quarries, manufacturing establishments, eleva- 
tors, warehouses, navigable waters or side-tracks, no more 
than one dollar per car for switching one-half mile or less 
on such tracks; for distances over one-half mile, and not 
exceeding two and one-half miles, not to exceed one dollar 
and fifty cents per car; for distances over two and one-half 
miles and not exceeding five miles, not more than two dol- 
lars per car; and for all distances of more than five miles, 
not more than three dollars per car. When such service is 
on the roads of two or more companies, then such charges 
shall be divided between the companies in proportion to 
the distances of each road. But each company shall be 
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entitled to at least one dollar for such service, regardless 
of distance, but there shall be no charge for returning 
empty cars from such mines, quarries, manufacturing es- 
tablishments, elevators, warehouses, navigable waters or side- 
tracks. Such company may perform the service or do the 
switching work herein provided for, in the daytime. What- 
ever private side-tracks are or may be constructed, the 
company. must switch cars thereon at the rates herein 
specified. (R. 8. See. 3341; April 18, 1892, 89 v. 369; Feb- 
ruary 24, 1891, 88 v. 45; April 15, 1857, 54 v. 188, §7.) 


Sections 8998 to 9000 relate only to the switching charge which the 
railroad companies may make each other on freight which one company 
receives from the other, and create no right of action against either of 
the companies in favor of individual shippers, if the switching charge is 
in excess of that provided. 

Brick Co. v. Trust Co., 187 Fed. 63 (C. C. A. 1911). 


A switching service within the meaning of §§ 8998 and 9000 is 
one which precedes or follows a_ transportation service, and applies 
only to a shipment upon which legal freight charges have been, or 
are to be, earned. Lumber Co. v. Railway, 92 O. S. 206 (1915); 
affirming 4 Ohio App. 22; 21 C. OC. n. s. 49; 25 O. D. 453; 16 N. P. n. 5, 
$13) 14 IN. P. n.-8./ 392. 

A transportation service may be rendered within, the terminal 
limits of a city, and where the carriage contract calls for a move- 
ment of a car from a point on one railroad to a point on another 
railroad, the companies are not limited in their charges by § 9000. 
Lumber Co. v. Railway, 92 O. S. 206 (1915). 

Rates for transportation of cars from industry to team track, 
within same switching limits, or from one industry to another. Good- 
rich Co. v. Railway, 14 O. L. R. 337 (Pub. Ut. Com. 1914). 

Private side tracks. A private side track is located on private prop- 
erty and not on a public street. 

Pierce, ete., Co. v. Railroad Co., 6 O. L. R. 147 (R. R. Com. 1908). 

See Troy, ete., Co. v. Railway Co., 3 N. P. n. 8. 412, 413, 415 (1903) ; 

afi’d, 72 O. 8. 613. 
Johnson, etc., Co. v. Railroad Co., 1 N. P. n. s. 385; 14 L. D. 209 (C. 
P. 1904). 

A shipper having a private side track is entitled to eyual service, in 
the switching of cars arriving over connecting lines, that is accorded to 
others similarly situated. 

Gill v. Railway, 6 O. L. R. 140 (R. R. Com. 1908). 

But a shipper can not be given a lower rate because it owns the 
track on which cars are placed. Goodrich Co. v. Railway, 14 O. L. 
Reroel. 


Car service associations. A car service association formed for the — 
purpose of expediting the shipping business for the general public and of 
protecting the railroad companies composing it is legal. 

Phillips v. Erie Ry., 14 L. D. 706 (C. P. 1904); ati7d; 6) C., Cea nivers 

505; 17 C. D. 486 (1905). 

Rules of a car service association imposing a reasonable demurrage 
charge for delay in unloading, and providing that the companies may 
refuse to switch other cars to a private siding until arrears of demurrage 
are paid by the owner of the siding, and that when cars are not unloaded 
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within the time limit the charge must be paid before unloading, are rea- 
sonable and valid. 
Phillips v. Erie Ry., 14 L. D. 706 (C. P. 1904); aff'd, 6 C. C. n. s. 
505; 17 C.D. 486. 
See Troy, etc., Co. v. Railway Co., 3 N. P. n. s. 412 (Gabe 190s): 
aff’d, 72 O. S. 613. 


Section 9001. (How distance computed.) The distance 
provided for in the next preceding section shall be com- 
puted from the general freight warehouse in such city 
or village, and from the siding used for the storage of cars 
nearest to where they may be required, outside municipali- 
ties. Nothing herein contained shall require a railway or 
railroad company now in operation to furnish its terminals 
and facilities at the rates herein named, to any similar com- 
pany for a railroad to be built by it hereafter which does 
not afford similar terminals and reciprocal facilities. (R. 
S. Sec. 3341; April 18, 1892, 89 v. 369; February 24, 1891, 
88 v. 45; April 15, 1857, 54 v. 138, § 7.) 


Section 9002. (Penalty for overcharge.) A company 
which violates or permits to be violated any provision of 
sections eighty-nine hundred and _ ninety-seven to ninety 
hundred and one both inclusive or of sections eighty-nine 
hundred and seventy-seven and eighty-nine hundred and 
eighty, or which demands or receives a greater sum of 
money for the transportation of passengers or property, or 
for the service provided for in such sections eighty-nine 
hundred and ninety-seven to ninety hundred and one both 
inclusive than the sum allowed by law, shall pay to the 
party aggrieved for every such overcharge a sum equal 
to double the amount of the overcharge; and any officer, 
employe, or agent of any such company who violates, or 
permits to be violated, any of such provisions, or demands 
or receives such sum of money, shall be subject to the like 
penalty to the party aggrieved. In no case shall the amount 
paid be less than one hundred and fifty dollars to any bona 
fide claimant using the road of such company or demanding 
or receiving any such service in due course -of business. 
(R. S. See. 3376; April 14, 1900, 94 v. 220; March 17, 1892, 
89 v. 117; April 6, 1876, 73 v. 102, § 18.) 


This section is constitutional. 

Railroad Co. v. Cook, 37 O. S. 265 (1881). 

A plaintiff in a pending action for statutory penalties has no such 
yested right to the penalties as to render unconstitutional as to him the 
repeal and amendment of the statute, when it is provided that it shall 
apply to all actions pending. The amendment of this section (94 v. 220) 
is constitutional. 
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Railway Co. v. Wells, 65 O. S. 313 (1901). 
This section is penal in its nature and should be strictly construed. 
Railway Co. v. Wells, 65 O. 8. 313 (1901). 


“Bona fide claimant.” A “bona fide claimant” is one claiming in good 
faith. It is not necessary that the purchaser of a ticket should use or 
ride upon the ticket, in order to maintain an action under this section. 

Penna. Co. v. O’Connell, 84 O. S. 218 (1911). 

Railroad Co. v. Cook, 37 O. S. 265 (1881). 


Amount of recovery. Jury trial. Where the facts admitted by the 
pleadings show that the plaintiff is entitled to recover, it is not error to 
refuse a jury trial to assess the damages. The statute fixes the amount 
of the recovery. 

Railroad Co. v. Cook, 37 O. 8. 265 (1881). 

Before judgment, the penalty does not bear interest. 

Railway Co. v. Furnace Co., 49 O. S. 102 (1892). 
Penalties charged in each case. 

See Railway Co. v. Moore, 33 O. S. 384 (1878). 


Involuntary payment. Where a shipper is compelled to pay illegal 
rates to procure the transportation of his property, the payment is not 
such a voluntary payment as will preclude a recovery of the illegal charge, 
although paid monthly. 

Peters v. Railroad Company, 42 O. S. 275 (1884). 


Section 9003. (Separate actions for each violation.) A 
separate action shall be brought for each overcharge men- 
tioned in the next preceding section, unless the party ag- 
grieved give notice in writing at the time of such over- 
charge, except the first one, to the officer, agent or em- 
ploye, of such railroad making or receiving such overcharge, 
of his intention to bring such action; and no judgment shall 
be rendered in any action for the penalties above provided, 
for more than one overcharge unless such written notice 
shall have been given by the party aggrieved. (R. S. See. 
3376; April 14, 1900, 94 v. 220; March 17, 1892, 89 v. 117; 
April 6, 1876, 78 v. 102, § 13.) 


This section was substituted for a prior provision for exemplary 
damages. 

Railway Co. v. Wells, 65 O. S. 314 (1901). 

The judgment can be rendered in any action for more than one over- 
charge, unless written notice is given. 

Railway Co. v. Wells, 65 O. S. 313, 315 (1901). 

Prior to the enactment of this section several causes of action for 
penalties could be joined. 

Railroad Co. v. Cook, 37 O. S. 265 (1881). 


Venue. An action brought by a passenger to recover the penalty 
under § 9002 for overcharge in the sale of a ticket should, under G. C. 
§ 11271, be brought in the county where the ticket was purchased. The 
court of common pleas of the county of the passenger’s destination has 
no jurisdiction. 

Penna. Co. v. O’Connell, 84 O. S. 218 (1911). 

The objection to the jurisdiction of the court is not waived by failure 
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to raise it by demurrer or answer. It may be raised for the first time in 


a proceeding in error. 
Railroad Co. v. Hollenberger, 76 O. S. 177 (1907). 


Section 9004. (When provisions do not apply.) ‘The 
provisions of sections eighty-nine hundred and_seventy- 
seven, eighty-nine hundred and eighty, ninety hundred and 
two, and ninety hundred and three shall not apply to a 
railroad in course of construction, the gross earnings of 
which are less than four thousand dollars per mile per an- 
num, when such road is not owned or operated by compa- 
nies operating another railroad. Such exemption shall not 
continue longer than five years after cars are run for the 
transportation of freight and passengers on such road. (R. 
S. Sec. 3377; April 6, 1876, 73 v. 102, § 13.) 

See Ashley v. Railway Co., 5 O. L. R. 359, 362 (R. R. Com. 1907). 

Railroad v. Furnace Co., 49 O. 8. 102. 


CHAPTER 6. 
EMPLOYES. 
§ 9005. Engineers addicted to drink § 9014. Agreements, etc., void; for- 
not to be employed. feiture. 
§ 9006. Forfeiture under preceding § 9015. Defective machinery prima 
section. facie evidence of negli- 
§ 9007. Hours of service of certain gence. 
railroad employees. § 9016. Superior officer and fellow 
§ 9007-1. Seats for conductor and servant defined. 
motorman. § 9017. Presumptive evidence. 
§ 9007-2. Penalty for failure to pro- § 9018. Slight contributory negli- 
vide seats. gence no bar to recovery. 


§ 9007-3. Prosecution. 
§ 9008. Forfeiture under preceding 
section. Scrap Metal. 
#3010. Blocking frogs, etc. 
§ 9010. Relief association prohib- 


ited. § 9019. How railroad scrap metal 
§ 9011. Unlawful for railroad to sold. 

limit liability as em- § 9020. Violation of preceding sec- 

ployer. tion. 


§ 9012. Unlawful for company to § 9021. Evidence of title to scrap. 
compel employe to join § 9022. When mixture deemed a 


any company or associa- confusion. 

tion. § 9023. Company may rep levy 
§ 90138. Companies prohibited from scrap. 

demanding or receiving § 9024. Liability of company or 

waivers. receiver. 


Section 9005. (Engineers addicted to drink not to be 
employed.) No person, company or corporation operating 
a railroad in whole or in part in this state directly, or by 
or through a representative, shall knowingly suffer or per- 
mit a person to run or in any eapacity to operate a railroad 
locomotive on any part of his, their or its road in this state, 
who is intoxicated or in the habit of becoming intoxicated, 
or knowingly to continue the employment of a person In 
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such capacity after he becomes or is intoxicated, while in 
charge of such locomotive. (R. S. See. 3365-17; April 20, 
1891, 88 v. 429, § 1.) 


Intoxicated employes—personal injuries. 
See Baltimore, etc., Ry. Co. v. Henthorne, 36 W. L. B. 62, 73 Fed. 
634 (1896). 


Section 9006. (Forfeiture under preceding section.) For 
every violation of the next preceding section, the company, 
person or corporation operating such road, shall forfeit and 
pay to the state two hundred dollars to be recovered in its 
name in an action to be prosecuted in any county through 
which the road runs, by the prosecuting attorney thereof, 
who shall be entitled to twenty-five per cent of the recovery, 
and the balance shall be paid into the county treasury. 
(R. S. See. 3365-17; April 20, 1891, 88 v. 429, § 1.) 


Section 9007. (Hours of service of certain railroad em- 
ployes.) A company operating a railroad over thirty miles 
in length, interurban or street railway, over four miles in 
length, shall not permit a conductor, engineer, fireman, 
brakeman, or trainman on a train, or a telegraph operator, 
a conductor, or motorman on a street railway, who has 
worked as such for fifteen consecutive hours, again to go 
on duty or perform work until he has had at least eight 
hours’ rest, except in cases of detention of trains or cars 
caused by accident, unavoidable or otherwise. And such 
companies shall so regulate the hours of employment of their 
employees, that each employee shall have at least eight con- 
secutive hours of rest in each period of twenty-four hours. 
(May 7, 1913, 108 v. 557; R. S. Sec. 3365-14; April 15, 1892, 
89 v. 311, §1; April 23, 1891, 88 v. 344; March 26, 1890, 
Oty Les) 


This section is constitutional. 
Wheeling, etce., Co. v. Gilmore, 8 C. C. 658; 4 C. D. 366 (1894). 
A part of original R. S. Sec. 3365-14 was held unconstitutional in 
Wheeling, ete., Co. v. Gilmore, 8 C. C. 658; 4 C. D. 366, and is omitted. 
Under an earlier form of this section it was held that the fact 
that trainmen had been on duty for more than fifteen consecutive hours 
is not a violation of this section unless the company had permitted them 
to undertake the run without eight hours rest, sebsequent to the next 
preceding run, and not then unless Such preceding run occupied more than 
fifteen consecutive hours. 
B. & O. Ry. v. Collins, 10 C. C. n. s. 486; 20 C. D. 110 (1907); aff'd, 
79 0. S. 442. 
Where a train is delayed by accident this section does not make it the 
duty of the company to provide other trainmen to relieve those on duty. 
B. & O. Ry. v. Collins, 10 C. C. n. s. 486; 20 GC. D. 110 (1907); aff'd, 
79 O. S. 442. 
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Where an employe on the track was injured through his own 
negligence, the fact that the engineer of the locomotive which struck 
him had been on duty more than fifteen consecutive hours, in viola- 
tion of this section, does not render the company liable. Hill v. 
Railway, 20 C. C. n. s. 236 (1912); aff’d, no rep. 88 O. S. 599. 


Section 9007-1. (Seats for conductor and motorman.) 
That it shall be unlawful to operate in Ohio any electric, 
street or interurban railroad car unless it be provided at all 
times during operation with seats for the motorman and 
conductor. (107 v. 590, § 1.) 


This section requires separate seats for motormen and conductors. 
But a street railway company may make reasonable regulations re- 
quiring motormen and conductors to stand while passing through 
congested districts. Opins. Atty. Gen. 1917, p. 970. 


Section 9007-2. (Penalty for failure to provide seats.) 
A violation of section 1 hereof shall constitute a violation 
thereof by the president, general manager, general superin- 
tendent, or other officer in charge of operation, and shall be 
punishable by a fine of not less than fifty dollars nor more 
than one hundred dollars, or by imprisonment for not less 
than ten nor more than thirty days for each offense. An of- 
fense on any calendar day and as to any car shall be a sepa- 
rate and distinct offense from a violation on any other such 
day. (107 v. 590, § 2.) 


Section 9007-3. (Prosecution.) It shall be the duty of the 
prosecuting attorneys of the various counties to prosecute 
violations of this act. 

This act shall take effect from and after November 1, ISt et. 
(107 v. 590, §§ 3, 4.) 


Section 9008. (Forfeiture under preceding section.) A 
railroad company or corporation knowingly violating the 
provisions of the next preceding section shall be lable to 
a penalty of not less than five hundred nor more than one 
thousand dollars for the first offense, and for any subse- 
quent offense, of not less than one thousand nor more than 
fifteen hundred dollars, to be recovered by civil action in 
the name of the state. (R. S. Sec. 3365-15; April 15, 1892, 
89 v. 311, §2; March 26, 1890, 87 v. 112.) 


Section 9009. (Blocking of frogs.) Every railroad cor- 
poration operating a railroad or part of a railroad within 
this state, shall adjust, fill, or block all angles in frogs, 


switches and crossings on its roads and in its yards, divi- 
sional and terminal stations where trains are made up, with 
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sheet steel, wrought or malleable iron, or other metallic ap- 
pliances, which shall be so placed and be of such design 
as will prevent the wedging of the feet of employes and 
other persons in such angles; and all such appliances or 
devices shall before installations be approved by the state 
railroad commission. (May 20, 1910, 101 v. 325; R. S. See. 
3365-18; April 25, 1898, 93 v. 842, §1; March 28, 1888, 85 
v. 105.) 


Frogs need not be blocked in a new switch while it is being con- 
structed. 

See Hauss v. Lake Erie, etce., R. R. Co., 12 O. F. D. 613 (1901). 

_ A person crossing a railroad track has the right to assume that the 
company has obeyed the law, unless, in the-exercise of ordinary care, he 
learns or ought to learn that the contrary is true. 

Pittsburg, etc., Ry. Co. v. Burroughs, 6 N. ¥. 37; 9 L. D. 324 (1899). 

A manufacturing company, maintaining a number of tracks and 
a switch engine for its use in shifting cars in its yards, is not a 
‘‘railroad corporation’’ within the meaning of this section. Taggart 
v. Republic Co., 141 Fed. 910 (C. C. A. 1905). 

An employe injured by reason of a non-compliance with this section 
may recover damages. 

Narramore v. Railway Co., 42 W. L. B. 246; 96 Fed. 298 (1899). 

Railroad Co. v. Lambright, 5 C. C. 483; 3 C. D. 213 (1891); s. ¢., 29 

W. L. B. 359. 
Failure to comply with this section is negligence as a matter of law. 

Railroad Co. v. Kountz, 168 Fed. 832 (C..C. A. 1909). 

This section is intended to protect not only employes who may step 
into unblocked angles, but also employes who are dragged or pushed therein 
by an engine. 

Railroad Co. v. Kountz, 168 Fed. 832 (C. C. A. 1909). 

Before the amendment of this section (101 v. 325) it was held that 
this section was limited to frogs in yards, divisional and terminal sta- 
tions where trains are made up. 

Railroad Co. v. Kountz, 168 Fed. 832 (C. C. A. 1909). 

Where two railway companies receive cars from each other over a 
delivery track at a certain point, a person employed by one of them to 
take the number of its ears and to inspect their seals, as trains were 
made up at such place by the other, is an employe of the latter within 
the meaning of this section. 

Atkyn v. Wabash, ete., Ry. Co., 41 Fed. 193; 23 W. L. B. 151; 6 

O. F. D. 895 “(1890)* 


Defenses. Contributory negligence. 
Railroad Co. v. Ullom, 20 C. C. 512; 11 C. D. 321 (1898); aff’d, no 
rep., 64 O. S. 582. 
Railway v. Craig, 80 Fed. 488 (C. OC. A. 1897); 10 O. F. D. 469; 
(3 Peds 6425: 9 (OL F. Di 589" (C) eC) 1896). 
Assumption of risk was held to be a defense to the company. 
Johns v. Railway Co., 3 C. C. n. s. 545; 13 C. D. 442 (1902); aff’d, 
69-008) 532558, ¢. 7 Nob, 502) 10... eae. 
Contra. Railroad Co. v. Ullom, 20 C. GC. 512 (1899). 
Narramore v. Railway Co., 96 Fed. 298; 42 W. L. B. 246 (1899). 
Railway Co. v. Winslow, 10 C. C. 193; 4 C. D. 242 (1894). 
The employe of the company charged with the duty of blocking the 
guard-rails, frogs, and switches is not a fellow servant of the other em- 
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ployes of the company. In such a case the acts of the servant are those 
of the master. . 
New York, etc., R. R. Co. v. Lambright, 5 C. C. 433; 3 C. D. 213 
(1891); aff’d, no rep., 29 W. L. B. 359. 
Impracticability of blocking. 
Railway Co. v. Winslow, 10 C. C, 193; 4 C. D. 242 (1894). 


Evidence. Evidence that after an accident a sufficient block was 
placed in the guard-rail without endangering trains is admissible to show 
that such block could be used with safety. 

Cincinnati, ete, R. Co. v. Van Horne, 34 W. L. B. 183; 69 Fed. 

139,09 .O. Gi. Di 28 (1895). 
Proof of operation by company. 
See Wheeling Ry. Co. v. Lewis, 33 W. L. B. 159 (1894). 


Section 9009-1. (Penalty.) Whoever, owning, operating 
or controlling a railroad fails to comply with the provisions 
of the next preceding section shall be subject to a penalty 
of twenty-five dollars for each and every day of such failure, 
to be recovered in a civil action, in the name of the state, 
and paid into the state treasury. (May 20, 1910, 101 v. 
326; see R. S. Sec. 3865-19, repealed 93 v. 348.) 


Section 9010. (Relief association prohibited.) No com- 
pany created, under and by virtue of the laws of this state 
or of any other state or country, having and operating a 
line or railway in this state, shall establish, maintain or 
assist in establishing or maintaining a relief association or 
society, the rules or by-laws of which require of a person 
or employe becoming a member thereof to enter into an 
agreement or stipulation, directly or indirectly, whereby he 
stipulates or agrees to surrender or waive a right of dam- 
ages against any railroad company for personal injuries or 
death, or to surrender or waive, in case he asserts such 
claim for damages, any right whatever. (R. S. Sec. 3270; 
April 8, 1908, 99 v. 71; April 29, 1872, 69 v. 203, § 4.) 


This section is constitutional. 

State v. Railway, 13 C. C. n. s. 37 (1909). 

This section does not apply to lines of railroad engaged in inter- 
state commerce. State v. Penna. Co., 27 O. C. A. 172 (1911); aff’d, 
no rep. 88 O. S. 540. 

A somewhat similar Iowa statute was held valid in C. B. & Q. Ry. 
v. McGuire, 219 U. S. 549 (1910). 

See §§ 9012, 9013 and notes. 

A relief department contract can not preclude an employe from 
maintaining an action for damages for personal injuries, but a suit 
for damages will preclude a recovery on the relief department contract, 
unless terminated. as provided by the regulations of the relief de- 
partment. Blaney v. Railroad Co., 7 Ohio App. 322; 28 O. C. A. 65 
1917). 

The establishment of an employes’ relief association is not ultra vires 
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nor contrary to public policy. Such association is not an insurance com- 
pany. 

State v. Railway Co., 68 O. 8. 9 (1903). 

Quo warranto lies to oust a relief association organized and conducted 
in violation of this section. 

State v. Railway, 13 C. C. n. s. 37 (1909). 

In an action by an injured employe for benefits from a relief de- 
partment payable under its regulations if the disablement ‘ ‘renders 
the member totally unable to labor, or, when of a permanent char- 
acter, to earn a livelihood in any employment’’, it was held that 
evidence of the loss of the right hand, and subsequent inability to 
secure employment during the period for which benefits were claimed, 
was sufficient to submit the case to the jury. Hughes v. Railway, 15 
N. P. n. s. 604 (1914). 


Section 9011. (Unlawful for railroad to limit liability 
as employer.) No railroad corporation or company own- 
ing and operating, or operating a railroad shall adopt or 
promulgate a rule or regulation for the government of its 
servants or employes, or make or enter into an agreement 
with a person engaged in or about to engage in its service, 
wherein such employe in any manner, promises or agrees 
to hold such corporation or company harmless, on account 
of an injury he may receive by reason of accident to, break- 
age, defect or insufficiency in the cars or machinery and 
attachments thereto belonging on cars owned, operated, or 
run by such corporation, or company being defective. (R. 
S. See. 8365-20; April 2, 1890, 87 v. 149, § 1.) 


A rule which requires car repairers or inspectors, when at work 
under a car or train, to see for themselves that a certain flag or light 
signal is displayed at each end of the cars on which they are working, is 
a reasonable rule, providing for the safety of employes and not limiting 
the master’s liability for negligence. An agreement by the employe, at 
the time of his employment, that he understood such rule and would obey 
it, is binding upon him. 

Railroad Co. v. Ropp, 76 O. S. 449 (1907). 

Constitutionality, see notes to §$§9012, 9013. 


Section 9012. (Unlawful for company to compel employe 
to join any company or association.) No corporation direct- 
ly or indirectly shall compel or require an employe to join 
any company or association whatsoever, or withhold any 
part of an employe’s wages or his salary for the payment 
of dues or assessments in any society or organization, or 
demand or require either as a condition precedent to secur- 
ing employment or being employed. Such railroad com- 
pany shall not discharge an employe because he refuses or 
neglects to become a member of any society or organization. 
If an employe is discharged, at any time within ten days 
after receiving a notice thereof, he may demand the reason 
of such discharge, and the railroad company thereupon 
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must give the reason to him in writing. (R. S. See. 3365-20; 
April. 2, 1890, 87-v. 149, § 1.) 


This section is constitutional. Railroad Co. v. Bailey, 99 O. S. 
312 (1919); affirming, 25 C. C. n. s. 305. 

Sections 9012, 9013 and 9014 do not conflict with the federal 
employers’ liability act, nor impair its full effect and operation. 
Railroad Co. v. Bailey, 99 O. 8. 312 (1919); affirming, 25 C. C. n. s. 
305. 

It has been held that this section does not apply where an em- 
ploye voluntarily made application for membership in the company’s 
relief department and agreed to be bound by its regulations. 

Caldwell v. Railway Uo., 14 L. D. 375 (C. P. 1904). 

Dues, withheld from wages without consent of the employe, may 
be recovered. Railroad Co. v. Bailey, 99 O. S. 312 (1919). 


Reason of discharge. That part of this section which requires a 
railroad company to furnish written reasons for the discharge of an em- 
ploye is probably unconstitutional. 

Railroad Co. v. Schaffer, 65 O. S. 414, 422-423 (1901); reversing 17 

OG277Ts 19°C, D5 458, 

Wallace v. Railway Co., 94 Ga. 732; 34 W. L. B. 220. 

See Coppage v. Kansas, 236 U. 8S. 1, 24 (1915). 

Mattison v. Railway Co., 2 N. P. 276; 3 L. D. 526 (1895). 

A discharged employe can not recover the penalty provided in § 9014 
because of the failure of the company to give a written reason for his 
discharge. ; 

Crall v. Railway Co., 7 C. C. 132; 3 C. D. 696 (1893). 

Connell v. Railway Co., 14 L. D. 400 (C. P. 1902). 

Where an employe leaves the service of a company of his own accord 
he is not entitled to a certificate to that effect under this section. 

Editorial, 33 W. L. B. 109, 12] 


Section 9013. (Companies prohibited from demanding or 
eceiving waivers.) No railroad company insurance society 
or association, or other person shall demand, accept, or 
enter into an agreement or stipulation with a person about 
to enter, or in the employ of a railroad company whereby 
he stipulates or agrees to surrender or waive any right to 
damages against a railroad company, thereafter arising for 
personal injury or death, or whereby he agrees to surrender 
or waive in case he asserts such right, any other right. 
(R. S. See. 3365-20; April 2, 1890, 87 v. 149, § 1.) 


This section is constitutional. Railroad Co. v. Bailey, 99 O. S. 312 
1919). 
2 earlier cases in lower courts it was held unconstitutional in so 
far as it related to contracts voluntarily entered into by employes. 
Caldwell v. Railway Co., 14 L. D. 375 (C. P. 1904). 
Farrow v. Ry. Co., 7 N. P. 606; 5.L..D. 582 (C. P. 1895). 
Shaver v. Penna. Co., 71 Fed. 931; 9 O. F. D. 221 (C. C. 1896). 
See Pierce v. Van Dusen, 78 Fed. 693; 46 W. L. B. 102, 107; 9 O. 
a1), 419 4(.C.1 0. A). 
Cox v. Railway, 1 N. P. 213; 2 L. D. 594; aff'd, 54 O. S. 497. 
- This section does not apply to a release of liability for injuries re- 
ceived prior to the release. 
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Bowers v. Railroad Co., 4 C. C. n. s. 479; 16 C. D. 518 (1904). 

A contract between a sleeping car company and an employe by 
which the latter assumed all risks incident to her employment is void. 
Railway Oo. v. Kinney, 95 O. S. 64 (1916); affirming, 7 Ohio App. 
143 S260C. Con. fi ok: 


Relief association contracts giving option to take benefits or dam- 
ages. A relief department contract which does not stipulate that all 
claims for damages are waived, but requires the beneficiary to elect whether 
he will accept benefits from the relief fund, or rely on his right to sue 
the company for damages, is not interdicted by this section, nor is it 
against public policy. 

Pittsburg, etc., Ry. Co. v. Cox, 55 O. S. 497 (1896). 

State v. B. & O. Ry., 88 O. S. 539 (1913);.s. c., 13 C. C. n. 8. 37. 

Shaver v. Pennsylvania Co., 71 Fed. 931; 9 O. F. D. 221 (1896). 

Such a contract does not lack mutuality or consideration where the 
company as a part of the relief agreement, stipulates that it will make 
up deficiencies in the fund and assume the management of the fund, and 
do other things along that line. 

Pittsburg, etc., Ry. Co. v. Cox, 55 O. S. 497 (1896). 

Where the widow of a deceased member of a relief association, being 
the beneficiary named by him, accepts benefits from the association, she 
is not barred from bringing an action as administratrix for wrongful death, 
although the amount she should receive in the probate court on final dis- 
tribution may be affected by her acceptance. 

Baltimore, ete., R. Co. v. McCamey, 12 C. C. 543; 5 C. D. 631 (1896). 

See Cullison v. Baltimore, etc., R. R. Co., 4 N. P. 360; 7 L. D. 269 

(1897). 

Where a member of a relief department accepts benefits and signs a 
release of all damages, his right of action against the company will be 
defeated, if at the time he signed the release he was able to read and 
write and was in no manner prevented from reading the release, and was 
capable of understanding its effect. 

Farrow v. Railway Co., 5. L. D. 582 (1895). 

Baltimore, ete., R. Co. v. Bryant, 9 C. C. 332 (1895); 6 C._D. 418. 

A rule of the relief department of a railroad company, providing for 
the submission of claims to the superintendent, and on appeal to a com- 
mittee, the decision of which should be final, does not prevent the bene- 
ficiary from bringing an action at law after rejection of the claim by 
such committee. f 

Railroad Co. v. Stankard, 56 O. 8. 224 (1897). 


Railway engaged in interstate commerce. Membership by an em- 
ploye in the voluntary relief department of a railway engaged in inter- 
state commerce, and the receipt by him of benefits, is no defense to an 
action by the employe for injuries. The federal law controls. 

Railway v. Sheets, 15 C. C. n. s. 305 (1912); aff'd, no rep. by di- 

vided court, 87 O. 8. 476. 
he get of Congress of 1908 was held to apply where the cause of ac- 
tion and Teceipt of benefits occurred after its enactment, although the 
membership contract was made prior to its enactment. i 


Railway v. Sheets, 15 C. C. n. s. 305 1912) ; , 
ee ( 2); aff'd, no rep., 87 O. 


Section 9014. (Agreements, etc., void; forfeiture.) All 
rules, regulations, Stipulations and agreements, declared un- 
lawful by the next three preceding sections, are void. A 
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corporation, association or person violating, or aiding or 
abetting the violation of either of such sections, for each 
offense shall forfeit and pay to the person thus wronged or 
deprived of his rights thereunder, not less than fifty nor 
over five hundred dollars, to be recovered by a civil action 
R. 8. Sec. 3365-20; April 2, 1890, 87 v. 149, § 1.) ; 


See notes to §§ 9012 and 9013. 


Section 9015. (Defective machinery prima facie evidence 
of negligence.) No railroad corporation knowingly or neg- 
ligently shall use or operate a car or locomotive that is de- 
fective, or upon which the machinery or attachments thereto 
belonging are in any manner defective. If an employe of 
such corporation receives injury by reason of a defect in a 
ear or locomotive, or the machinery or attachments thereto 
belonging, owned and operated, or being operated by such 
corporation, it shall be deemed to have had knowledge of 
such defect before and at the time such injury is so sus- 
tained. When such defect is made to appear in the trial of 
any action brought by such employe, or his legal represen- 
tative, against a railroad corporation for damages on ac- 
count of injuries so received, that fact shall be prima facie 
evidence of negligence on the part of such corporation. (R. 
S. Sec. 3365-21; April 2, 1890, 87 v. 149, § 2.) 


This section is constitutional, and provides a rule of evidence applic- 
able to all cases on trial in this state, and to all railroad companies any 
part of whose line of railway extends into this state, whether the injury 
complained of was received within or without the state. 

Pennsy!vania Co. v. McCann, 54 O. S. 10 (1896). 

See Lumber Co. v. Pierce, 235 U. S. 380 (1914). 

Sections 9015-9018 known as the Metzger Act are not exclusive of 
the Norris Act (G. ©. §§ 8657-8665). Railroad v. Connors, 261 Fed. 
303 (C. C. A. 6th Cir. 1919); certiorari denied, 251 U. 8S. 557. 

This section does not apply to a cause of action existing at the adop- 
tion of the act. 

Railroad Co. v. Hedges, 63 O. S. 339 (1900); reversing 15 C. C. 254; 

8 C. D. 265. F 

This section is a mere rule of evidence and applies to a cause of ac- 
tion, governed by federal law, which arose in another state, but on which 
suit is brought in Ohio. F 

Railway v. Sheets, 15 C. C. n. s. 305 (1912); aff’d, no rep. by a di- 

vided court, 87 O. S. 476. 


} Presumption and burden of proof of negligence. 
ing, by a preponderance of the evidence, the particular a 
is at all times on the plaintiff. While proof of facts sufficient under this 
section to create a prima facie presumption of negligence easts upon the 
defendant the burden of producing evidence of equal weight or counter- 
vailing force to control or destroy such presumption, yet proof of such AL 
does not impose upon the defendant the burden of establishing affirmatively, 
by a preponderance of the evidence, that it was not negligent. 
Klunk v. Railway, 74 O. S. 125 (1906). 


The burden of prov- 
negligence alleged 
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Railway Co. v. Erick, 51 O. S. 146 (1894). 

Railway v. Stewart, 2 Ohio App. 72; 21 C. C. n. s. 399; motion to 
certify record overruled, 11 O. L. R. 409. 

See Railroad Co. v. Schomer, 171 Fed. 798 (Cy Co Ay 1909) 

Shankweiler v. Railway, 148 Fed. 195; 15 O. F. D. 371 (C. C. A. 1906). 

Railway v. Burris, 111 Fed. 882; 14 O. F. D182 e( CAG ASI9O}):. 

Railway v. Stone, 2 C. C. n. s. 160; 14 C. D. 192 (1900); aff’d, no 

rep., 67 O. S. 528. 

A company may overcome the presumption of negligence by showing 
that in fact it did not have such knowledge, and that it used due diligence 
to ascertain and remedy defects. 

Railway Co. v. Erick, 51 O. S. 146 (1894). 

Railway Co. v. Meyers, 12 C. C. 263 (1893); 4 C. D. 28. 

Knighton v. Baltimore, ete., R. R. Co., 33 W. L. B. 216 (1894). 

See Hill v. Lake Shore, etc., Ry. Co., 22 C. C. 291 (1901). 


Inspection. The presumption of knowledge is removable by direct 
proof of inspection of such a character as a person of ordinary prudence 
would use under similar circumstances for the safety of himself or his 
employes. 

Rawlins v. Railway Co., 4 O. L. R. 477; 17 L. D. 344 (C. P.). 

Proof of the employment of careful and competent inspectors is not 
sufficient to overcome the presumption of negligence. Actual and proper 
inspection, or its equivalent, must be shown. 

Felton v. Bullard, 94 Fed. 781; 42 W. L. B. 218 (C. C. A. 1899). 

Railway Co. v. Erick, 51 O. S. 146 (1894). 

Railway Co. v. Thompson, 82 Fed. 720 (1897). 

Railroad Co. v. Johnson, 33 W. L. B. 248 (1895). 

See Railway Co. v. Gilday, 16 C. C. 649; 9 C. D. 27 (1890). 

Railroad Co. v. Schomer, 171 Fed. 798 (C. C. A. 1909). 

Sufficiency of the inspection is, in general, a question for the jury. 
Felton v. Bullard, 94 Fed. 781; 42 W. L. B. 248 (C. C. A. 1899). 
Railroad Co. v. Schomer, 171 Fed. 798 (C. C. A. 1909). 

See Railroad Co. v. Johnson, 33 W. L. B. 248 (1895). 

This section makes no distinction between the cars owned by the com- 
pany and foreign cars which it may operate, and the duty of inspection 
apples to both. 

Felton v. Bullard, 42 W. L. B. 218 (1899). 

See Pennsylvania Co. v. Meyers, 12 C. C. 263 (1893); 4 C. D. 28. 

Pennsylvania Co. v. Snyder, 55 O. S. 342 (1896). 

Hunt v. Caldwell, 22 C. C. 283 (1901). 


Knowledge by employe of defect. This section does not dispense with 
the necessity of the plaintiff’s alleging and proving want of knowledge of 
defects, or that, having such knowledge, he informed his superior and 
continued in the service, relying on a promise to remedy the defects. 

Hesse v. Columbus, ete., R. R. Co., 58 O. 8. 167 (1898). 

_ _, Where a car is inspected and has the usual three X mark upon it 
indicating that it is defective and is to be repaired, a brakeman is not 
chargeable with notice if the mark ean not be seen. as at night. If he 
should see the mark he is chargeable only with such defects as have been 
discovered by the inspectors. 

Michigan Central Ry. Co. v. Butler, 3 C. C. n. s 449; 13 C. D. 459 

; Side of, no rep., 68 O. S. 662. hp a ates 

A contract which a railroad company required j c i 
when employing them, making it ie, duty f inspeat iain eat 
on which they were to work when in fact it would be impracticable for 
them to make such inspection, will not relieve the a ee 

Take Shore, ete., Ry. Co. v. Gilday, 16 C. C. 649; 9 G. D, 27 (1890). 
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What constitutes a defective car or machinery. Where an accident 
occurs to an employe of a railroad company, as a result of the absence 
of an appliance upon the locomotive which it is customary to provide, the 
company is placed in the same position under this act as though the ap- 
pliance had been furnished and was defective. 

Crumley v. Cincinnati, ete., Ry. Co., 12 C. C. 164; 5 C. D. 353; 8. ¢., 

56 U. S. 781 (1897). 


Held to be defective. 


Car with bent step. 
O’Connell v. Penna. Co., 118 Fed. 989; 13 O. F. D. 786 (C. C. A. 
1902). 
Leaky valve in locomotive causing it to start. 
Railway v. Raitz, 10 C. C. 70; 4 C. D. 18 (1894). 
Broken tie rod, hanging over end of car in a situation likely to de- 
ceive a brakeman endeavoring to support himself on the grab iron. 
Railroad Co. v. Schomer, 171 Fed. 798 (1909). 


——. Held not defective. Flat car without sides or ends. 
Railway Co. v. Beard, 20 C. C. 681; 11 C. D. 406 (1898); aff’d, 
no rep. 56 O. S. 781. 
Eyebolt in brake slightly longer than generally used. Brake chains 
longer than necessary. 
Hunt v. Caldwell, 22 C. C. 283; 11 C. D. 562 (1901). 
New coupling device proper in itself, although used without discarding 


older device. 
Railway v. Henly, 48 O. S. 608 (1891). 


Who is an employe. A person employed by one company to work 
in a yard shifting cars for it and another company under the usual ar- 
rangement between the companies for expenses is an employe of both 
companies. 

Pittsburg, ete., R. Co. v. Johnston, 33 W. L. B. 248 (1895). 

See note to § 8808. ; 

Where the injured employe entered into the contract of employment 
and was injured out of the state, does this section apply when it changes 
the effect of the contract? 

See Pittsburg, ete, Ry. Co. v. Blair, 11 C. C. 579 (1896); 5 C. D. 

366; s. c, 55 O. S. 639. 


Section 9016. (Superior officer and fellow servant de- 
fined.) In actions against a railroad company for personal 
injury to a person while in its employ, or for death result- 
ing from such injury, arising from the negligence of such 
company, or any of its officers or employes, in addition to 
other liability, it shall be held that every person in the em- 
ploy of such company, with actual power or authority to 
direct or control another employe thereof is not the fellow 
servant, but superior of such other employe. Every person, 
also, in the employ of such company who has charge or 
control of employes in a separate branch or department, is 
to be held to be the superior and not fellow servant of 
employes in another branch or department, who have no 
power to direct or control in the branch or department in 
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which they are employed. (R. S. See. 3365-22; April 2, 1890, 
87 v. 150, § 3.) 


this section is constitutional. 
at ar 0. R. Co. v. Hottman, 1 GC. C. n.'s. 173° 16°C. De 140 (1903); 
aff'd, 70 O. S. 475. 
Froelich v. Railway Co., 5 C. C. n.s. 6; 14 C. D. 359 (1903). 
Pierce v. Van Dusen, 78 Fed. 693; 46 W. L. Be 10239) OF a eato 
(C. G.. A. 1897). 
Kane v. Erie R. Co., 183 Fed. 681; 2.0. L. R. 463; 14 O.-F. D. 452 
(Cc. G. A. 1904). 

Erie R. Co. v. Kane, 155 Fed. 118. 

Roe v. Railway, 13 L. D. 260 (C. P. 1902) ; afi’d, 4. C.-C._mn..s. 284% 

See Erie R. Co. v. McCormick, 69 O. S. 45, 56 (1903). 

Maltby v. Railway Co., 13 L. D. 280 (C. P. 1902). 

This section applies to receivers. 

Pierce v. Van Dusen, 78 Fed. 693; 46 W. L. B. 102 (C. C. A. 1897). 

‘his section is in derogation of the common law and is not to be 
enlarged beyond its terms. 

Railway Co. v. Shanower, 70 O. S. 166, 169 (1904). 

A railroad company ean not evade the liabilty imposed by this section 
by placing a dummy in nominal charge of every other employe on the 
train. 

Kane v. Erie R. Co., 183 Fed. 681; 14 O. F. D. 452 (C. C. A, 1904). 


“Authority to direct or control.” Whether an employe of a company 
has authority to direct or control other employes of the same company is 
a question of fact to be determined in each case. This may be done, how- 
ever, either by proof of express authority, or by showing the exercise of 
such authority to be customary, or according to the usual course of con- 
ducting the business of the particular company interested, or of railway 
companies generally. ; 

Railroad Co. v. Margrat, 51 O. S. 130 (1894). 

It seems this section would have no bearing on a case where the party 
alleged to have been negligent had no subordinates, and had no power to 
“direct or control any other employe.” The existing law was not changed 
by this section except in so far as is specifically provided. 7 

Felton v. Bullard, 42 W. L. B. 218 (1899). 

Separate branch or department. The terms “branch” and “depart- 
ment” should not be limited so as to embrace merely those large divisions 
created for convenience in administering the affairs of the company. On 
the contrary, it is more reasonable to suppose that they relate to those 
minute ones which concern the daily duties of the employes. 

Railroad Co. v. Margrat, 51 O. S. 180, 145 (1894). 

An engineer in charge of a locomotive on one train of cars of a rail- 
road company is in a branch or department of its service separate from 


t vat of a br akeman On ¢& not her t alin f the sar om pan y ’ a 


Sages. Co. v. Margrat, 51 O. S. 130 (1894). 
ne Pittsburg, ete., Ry. Co. v. Devinney, 17 O. 8. 197 (1867). 
its mice ih and a brakeman on the gsaine train are in the same 
sarah wap ment and are fellow servants, although by an accidental 
aia ‘he train the engineer and brakeman are left on one section of 
te train and the conductor on the other section 
Railway Co. v. Shanower, 70 0. §. 166 (1904) 
Hill'v. Railway, 22 C. C. 291; 12 ©. D. 241 (1901) 
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Separate trains are separate branches or departments. 
Kane v. Erie R. Co., 142 Fed. 682; 15 O. F. D. 188 (C. C. A. 1906); 
ys.¢., 118, Wed. 223 (C. C,A..1902). 

A station agent is in a separate branch or apartment from employes 
engaged in operating trains, and when he has no one in his department 
under his authority, he is not a fellow servant ot an engineer. 

Snyder v. Railway, 60 O. S. 487, 495. (1899). 

The engineer in control of the machinery of a coal tipple and a 
“hooker” who hooks and unhooks the hoisting tackle are in the same 
department. 

Froelich v. Railway Co., 5 C. C..n.s. 6; 14 C. D. 359 (1903). 

It is not necessary that the superior, in the separate branch or de- 
partment, should have control of all the employes in his department. A 
company ic fable for the injury or death of a fireman through the negli- 
gence of the engineer of another train having authority over the fireman 
although such engineer is subject to the control of the conauctor of the 
train. 

Kanerve rie wk. COwl42: Hed. 682: 16°O) FD. 188 (G:C: A. 1906). 


Held not to be fellow servants under this section, A “hostler,’ who 
takes charge of an engine when it arrives home, is the superior of a com- 
mon laborer around the yard, assisting in caring for the engine. 

Baltimore, ete., R. R. Co. v. Sutherland, 12 C. C. 309 (1894); 4 C. D. 

WANG Re eG YAOk Ss ioe 

A yard brakeman is not the fellow servant of a conductor under whose 
control and direction he is placed. 

Pierce v. Van Dusen, 46 W. L. B. 102 (1901). 

A switchman in a yard whose duty it was to open such switches as he 
was notified to open by the different conductors and engineers in the yard, 
is acting in a separate pranch or department from that of such conductors 
or engineers. 

Lake Shore, ete., Ry. Co. v. Pero, 22 C. C. 130 (1901); aff’d, 65 O. 8. 

608. 

A chief inspector of cars, having other inspectors under him, is not 
the fellow servant of a brakeman. 

Railway Co. v. Erick, 51 O. S. 146 (1894); Pittsburg, ete., R. R. Co. 

v. Blair, 1] ©. C. 579, 586 (1896); 5 C: D. 366. 

See Felton v. ssullard, 94 Fed. 781 (1899); 42 W. L. B. 218. 

A train dispatcher who has complete control of the movements of all 
trains on a division of a railroad is not a fellow servant of the engineer 
of a train running on such division. 

Baltimore, ete., R. R. Co. v. Camp, 65 Fed. 952 (1895); 8 OS Beis 

391, 
Grawford v. Railway, i2 L. D. 17; aff’d, 3 C. C. n. s. 144; 13 C. De 
207. 

A yardmaster in charge of a railroad yard of the company, with full 
control over all its employes who have occasion to be in such yard in the 
discharge of their duties under their contract of employment with the 
company, with authority to select from the employes of such company the 
men who are. to operate all trains sent out from such yard ‘ver the road 
of defendant, is by virtue of this section the “superior” and not the fellow 
servant of a brakeman. 

McCann v. Pennsylvania Co., 10 C. C. 139 (1895) ; 6.62 DatGlOiats: (¢.; 

54 O. S. 10. 

See Pennsylvania Co. v. Fox, 10 C. C. 72 (1893; 4 C. D. 19. 

A conduetor of a train on which another conductor 1s riding on a free 
pass is not the fellow servant of such other conductor. 
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Lake Shore, ete., Ky. Co..v. Bycroft, 33 W. L. B. 160 (1895) 5s. ¢., 8 
N. x. 588. - 
i }. 1860). 
See M lle v. Cleveland, ete. R. R. Co., 11 0. 5 417 ( 
or amnloyeieeilig home after a day’s work stands in the same rela 
tion to the company as a person not an eee and the defense of neg- 
i f a fellow servant can not be interposed. 
Me cance ete., Ry. Co. v. O’Brien, 25 W. L. B. 90 (1891); s. ¢, 
4 C. D. 515; 2 C. D. 681. 
See Lake Shore, ete., Ry. Co. v. Mau, 9 C. C. 173 (1894); 4 G2 Diss. 


An engineer with a fireman under him is not a fellow servant of a 
yard helper engaged in cleaning an ash pit. 
: Railay Co. v. Roe, 4.0. G. n. s, 284; 15 C. D. 628 (1908). 
Nor of a brakeman on another train. 

Railroad Co. v. Margrat, 51 O. S. 130 (1894). 
Nor of a fireman on another train. 

Kane v. Erie R. Co., 142 Fed. 682, 15 O. F. D. 188 (C. C. A. 1906). 

Held to be fellow servants under this section. An engineer is the 
fellow servant ot a brakeman on the same train. 

Railway Co. v. Shanower, 70 O. S 166 (1904). 

Railway Co. v. Ranney, 37 O. S. 665 (1882). 

Pittsburg, etc., Ry. Co. v. Lewis, 33 O. S. 196 (1877). 

Hill v. Lake Shore, ete., Ry. Co., 22 C. C. 291 (1901). 

See Railway v. Moore, 113 Fed. 269; 14 O. F. D. 35. 

And of a telegraph operator at a station on the line. 
Railroad Co. v. Camp, 65 Fed. 952; 8 O. F. D. 391 (1895). 
See Crawford v. Railway, 12 L. D. 17; aff'd, 3 C. C. n. s. 144; 13 C. 
D207 

Snyder v. Railway, 60 O. S. 487 (1899). 

The engineer in control of the machinery of a coal tipple and a 
hooker, who hooks and unhooks the hoisting tackle, are fellow servants 
where the engineer has no control over the looker. 

Froelich v. Railway Co., 5 C. C. n. s. 6; 14 C. D. 359 (1903). 

Engineer and section foreman. Riter v. Railway, 17 C. C. n. 8. 
580 (1911); aff’d, no rep. 83 O. 8. 515, 

Two engineers on different locomotives. Railway v. Stark, 18 C. 
C. n. s. 226 (1908); aff’d, no rep, "8103 8.2560; 


OTHER LIABILITY. DECISIONS PRIOR TO ENACTMENT OF THIS 
SECTION. 


__ From considerations of public policy, railroad companies are liable for 
injuries to their servants caused by the carelessness of those who are 
Superior in authority and control over them. 
Railway Co. v. Spangler, 44 O. §. 471, 478 (1886). 
Little Miami R. R. Co. vy. Stevens, 20 Ohio 415. 
Cleveland, CLC. Ro Oo Keary, 3 O. S. 202. 
Wiptete ete., Ry. Co. v. Lewis, 33 0. S. 196 (1877). 
ee ut for the negligence of a fellow servant a railway company was not 
lable, under the common law rule, where the company was free from 
negligence and had performed the duties imposed on it by law 
Railroad v. Fitzpatrick, 42 0. 9. 318 (1884) ; 
Railway v. Leech, 41 0. 8. 388 (1884) , 
Railway v. Devinney, 17 0. 8. 197 (1867) 
Whaalen vy. Railway, 8 O. S. 249 (1858) 


It is against public poli f : : A 
its employes as a part of Rhale noni pe ec pilin aroma rte crn 


act of employment, that liability shail 
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not attach to it for injuries caused to its servants by the carelessness of 
other employes who are placed in authority and control over them. 

Railway Co. v. Spangler, 44 O. S. 471 (1866). 

Whether or not one servant is placed by a common master under the 
control of another servant, thereby creating the relation of superior and 
subordinate between them, must be determined from the evidence in each 
particular case. 

Pittsburg, ete., Ry. Co. v. Lewis, 33 O. S. 196 (1877). 


Failure to obey rules. The failure of an employe to obey a reason- 
able rule providing for his own safety, which he agreed to obey, is not 
excused by the presence or consent of another employe, who is his superior, 
but is not authorized to make or change such rule or contract. 

Railroad Co. v. Ropp, 76 O. 8. 449 (1907). 

Where an action is brought against a railroad company by one of its 
employes to recover damages for personal injuries sustained by the en- 
forcement of an order, made by the superintendent of the company, as to 
the management of a particular tram, which order was unreasonable and 
the enforcement ot the same was dangerous to such employe, the fact that 
the negligence of a fellow servant of the injured person, while executing 
such order, contributed in producing the injury, affords no defense to the 
action. 

Railway Co. v. Henderson, 37 O. S. 549 (1882). 

See Dick v. Railroad.Co., 38 O. S. 389 (1882). 


By what law governed. A contract of employment is governed by 
the laws of the state where made. 

Alexander v. Pennsylvania Co., 48 O. S. 623 (1891). 

Pittsburg, ete., Ry. Co. v. Bishop, 13 C. C. 380 (1896); 7 C. D. 73. 

Ott v. Railway, 18 C. C. 395; 10 C. D. 85: (1899); aff’d, no rep., 62 

O. S. 661. 

Where the action is brought in Ohio the rules of evidence of this state 
control, 

Penna. Co. v. McCann, 54 O. S. 10 (1896). 


Held to be fellow servants. An engineer of a gravel train and an em- 
ploye working on the same train. 

Kumler v. Railroad Co., 33 O. 8. 150 (1877). 
A section hand and a fireman. 

Whaalen v. Mad River, ete., R. R. Co., 8 O. S. 249 (1858). 
Inspectors and brakeman. 

Railroad Co. v. Fitzpatrick, 42 O. S. 318 (1884). 

Columbus, ete., R. R. Co. v. Webb, 12 O. S. 475 (1861). 

See Lake Shore, ete., Ry. Co. v. Gilday, 16 C. C. 649 (1890); 9 C. D. 

27. 

Felton v. Bullard, 94 Fed. 781. 

Railway v. Lamphere, 9 C. C. 263; 4 C. D. 26. 
Brakemen. 

Hawks v. Lake Shore, etc., Ry. Co., 16 C. C. 377 (1896); 8 C. D. 414. 
Conductor and car repairer. 

Johnson v. Cleveland, ete., Ry. Co., 11 C. C. 553 (1896); 5 C. D. 290. 

Company can not be held for failure of section boss to look up and 
have knowledge of time of trains so as to avoid collisions with section 
handear. 

Railway Co. v. Leech, 41 O. S. 388 (1884). 


Held not to be fellow servants. An engineer is a superior of his fireman. 
Jenkins v. Little Miami R. R. Co., 2 Dis. 49 (1858). 
Railway v. Sutherland, 12 C. C. 309; 4 C. D. 115; aff’d, no rep., 52 
O. S. 676. 


G. C. § 9017 OHIO PRIVATE CORPORATIONS. 1416 


A car repairer is not the fellow servant of the foreman of the repair 
gang as concerns giving notice of dangers to those working under cars. 

Lake Shore, ete., Ry. Co. v. Lavalley, 36 O. S 221 (1880). 

A conductor is a superior of an engineer, 

Little Miami R. R. Co. v. Stevens, 20 Oh. 415 (1851). 

Lake Shore, etc., Ry. Co. v. Hunter, 13 C. C. 441 (1897) To CeDEZ06; 

Cleveland, ete., Ry. Co. v. Hudson, 22 C. C. 586 (1898). 

But see Crawford v. Railway, 12 L. D. 17 (1901) ;- afd: 3°G7-Can, 3: 

144; 13 C. D. 207. 
A conductor is a superior of a brakeman, 

Railway Co. v. Spangler, 44 O. S. 471 (1886). 

Cleveland, ete., R. Co. v. Keary, 3 O. S. 201 (1854). 

Cleveland, ete., Ry. Co. v. Hudson, 22 C. C. 586 (1898). 

A yardmaster in charge of switch yards, subordinate to a general yard- 
master, who in turn is subordinate to a trainmaster, and he to a super- 
intendent, is not a vice-principal, but a fellow servant, in his relation 
to other employes engaged in switching in the yard. 

Penna. Co. v. Fishack, 123 Fed. 465; 14 O. F. D. 86. 

A railroad company is liable for the combined negligence of a superior 
and fellow servant of the plaintiff where the injury would not have resulted 
without the negligence of the superior. 

Railway v. Mulcahy, 16 C. C. 204; 9-C. D. 82. (1898). 


Assumed risk of negligence of superior. If an employe, with a full 
knowledge of an habitual and continued negligence of the company or his 
superior fellow employe in some particular matter, acquiesces therein, and 
continues in the service of the company, without any objection or effort 
toward a correction ot the neglect, he thereby waives his right against the 
company and takes the risk upon himself. 

Lake Shore, ete., Ry. Co. v. Knittal, 33 O. S. 468 (1878). 


Section 9017. (Presumptive evidence.) Every railroad 
company operating a railroad which in whole or part is 
within this state shall be liable for all damages sustained 
by any of its employes by reason of personal injury or death 
of such employe: 

1. When such injury or death is caused by a defect in 
any locomotive, engine, car, hand-car, rail, track, machinery 
or appliance required by such company to be used by its 
employes in and about the business of their employment, if 
such defect could have been discovered by reasonable and 
proper care, tests or inspection. Proof of such defect shall 
be presumptive evidence of knowledge thereof on the part 
of such company. An employe of such railroad company 
who is injured or killed as a result of such a defect, shall 
not be deemed to have assumed the risk occasioned thereby 
although continuing in the employment of the company after 
knowledge of the defect: nor shall continuance in employ- 


ment after such knowledge by an employe be deemed an 


act of contributory negligence 
9 ] . ts 1 *. i . 
2. While such employe is engaged in operating, running, 


ae upon or switching passenger, freight or other trains, 
gines or cars, and in the performance of his duties, and 
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when such injury was caused by the carelessness or negli- 
gence of any other employe, officer or agent of such com- 
pany, in the discharge of or for failure to discharge his 
duties as such. (February 28, 1908, 99 v. 25, § 1.) 


See also note to § 9018. 

This act is unconstitutional as to all roads which are located partly 
in Ohio and partly in another state; but its provisions are separable and 
the act is valid as to roads which are wholly within the state. 

Flemm v,. Railway Cog 10 N.:P. n. 8. 273; 21 L. D. 152 (1910): 

See Warren v. Hannon, 15 C. C. n. s. 289; 34 C. D. 11 (1912); 

aff’d, no rep. 89 O.-S. 459. 
This section applies to a cause of action under §10770. 
Railway Co. v. Francis, 13 C. C. n. s. 167; 22 C.D. 189 1910); 
aff'd, 83 O. 8. 520. 

This section applies where death of an engineer was caused by a de- 
fective locomotive and defective track. 

Railway .Co. v. Francis, 13 C. C. nos. 167; 22 C. D. 189 (1910): 

ated. S320. 8.520; 

This act and the act of congress (35 Stat. at L. 65), one applying 
to intrastate and the other to interstate commerce, furnish a universal 
rule applying to all actions. These acts abrogate the defense of negligence 
of a fellow servant. 

Warren v. Hannon, 15 C. ©. n. s. 289; 34 C. D. 11 (1912); aff?d, 

no rep. 89 O. 8. 459. 

But the defense of assumed risk is open to the defendant under 
the federal employers’ liability act. In actions brought in a state 
court based on the federal employers’ liability act, the duty of the 
employer and its breach must be determined according to the federal 
statutes as interpreted by federal courts, but the procedure is in ac- 
cordance with the rules and practice of the state courts. Jones v. 
Railroad, 106 O. S. 408 (1922). 

An iron plate used as a runway between a car and loading plat- 
form, without cleats to prevent slipping, as was usual, held to entitle 
employe injured thereby to recover. Railway v. Marullo, 17 C. C. n. s. 
472.(1911).; aff'd, -no rep. 88 0O.-S. 528. 


Section 9018. (Slight contributory negligence no bar to 
recovery.) In all actions hereafter brought against a rail- 
road company operating a railroad in whole or part within 
this state, for personal injury to an employe or where such 
injuries have resulted in his death, the fact that he was 
guilty of contributory negligence. shall not bar a recovery 
when such negligence was slight and that of the employer 
greater, in comparison. But the damages must be dimin- 
ished by the jury in proportion to the amount of negligence 
attributable to such employe. All questions of negligence 
and contributory negligence shall be for the jury. (Feb- 
Tuary 28, 1908, 99 v. 25, § 2.) 


Constitutionality. See note to § 9017. 

This section and § 9017 should be applied in the federal courts. These 
Sections entirely abolish the defense of assumption of risk, and of con- 
tributory negligence, as an absolute defense in bar, and substitute therefor 
the rule of comparative negligence. Heskett v. Penna. Co., 245 Fed. 
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326 (C. C. A. Ohio 1917); Railroad Co. v. White, 187 Fed. 556 (C. C. 
pepe he 

But an action by an injured employe against an interstate rail- 
road earrier is governed by the federal employers’ liability act to 
the exclusion of any applicable state statutes, although the pleadings 
contain no reference to the federal act, but the evidence shows that 
the train on which the injured employe was riding was, at the time 
of injury, engaged in interstate commerce. Railroad Co. v. Slaven, 
236 U. S. 454 (1915); reversing, 88 O. S. 536. 

This section assumes that there must be evidence tending to 
establish negligence on the part of the defendant. Where there is no 
such evidence it is the duty of the court to direct a verdict for the 
defendant. Gutt v. Penna. Co., 20 C. C. n. 8. 227. 

But if there is any evidence of negligence on the part of the 
employer ‘‘no matter how slight or how strong’’, the question must 
be submitted to the jury. Lewis v. Railway, 89 O. S. 9, 13 (1913); 
Heskett v. Penna. Co., 245 Fed. 326 (C. C. A. Ohio 1917). 

Where the jury find that each party was guilty of negligence 
directly contributing to the injury, it is their duty, under § 9018, to 
determine, under appropriate instructions from the court, whether the 
contributory negligence of the plaintiff was slight and that of the 
defendant greater in comparison, and, if they so find, to diminish 
the damages in proportion to the negligence attributed to the plaintiff, 
if they return a verdict for the plaintiff. Sherman v. Railway, 1 
Ohio App. 279; 20 C. C. n. s. 464 (1913). 

_ This section does not apply to a cause of action which arose 
prior to its enactment. Hill v. Railway, 20 C. C. n. 8. 236 (1912); 
aff’d, no rep. 88 O. S. 599. 


SCRAP METAL. 


Section 9019. (How railroad scrap metal sold.) No of- 
ficer, agent, or employe of a company operating a railroad, 
except the superintendent, general managing agent or a 
receiver of the company, may sell or dispose of worn or 
scrap metal, iron, brass, or other metal owned by it. All 
sales and barter of such scraps or other metals made by 
any other officer, agent, or employe shall be null and void. 
No such superintendent, managing agent, or receiver shall 
sell or dispose of such scrap or other metals in quantities 
less than one ton, nor without delivering to the purchaser 
a bill of sale thereof, a copy of which shall be retained and 
filed in the office of such superintendent, agent, or receiver. 
(R. S. See. 3357; April 12, 1876, 73 v. 227, § 1.) 


Section 9020. (Violation of preceding section.) If a 
superintendent, managing agent, or receiver of a company 
sells or disposes of railroad scrap metal in quantities less 
than one ton, or without delivering a bill of sale thereof to 
the purchaser, the company which he represents shall not 
thereafter be entitled to the benefit of the next three suc- 
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ceeding sections. (R. S. Sec. 3358; April 12)71876, 73) vi 
227, (§ 2.) 


Section 9021. (Evidence of title of scrap.) The person, 
company, or firm to whom is offered for sale, pledge, or 
trade, worn or used links, pins, journal-bearings, or other 
worn, used, detached appendages of railroad equipment, or 
scrap metal of iron, brass, or steel appertaining thereto, 
or to a railroad track, before purchasing or dealing in it 
shall ascertain whether the ownership thereof is lawfully 
derived, by bill of sale, or otherwise, from a company, or 
the superintendent, managing agent or receiver thereof. 
When the right or title to such article of metal is drawn in 
question, in any suit, the person, company or firm dealing 
therein, his or its assignee, party thereto, must make prima 
facie proof of title and ownership so derived. (R. 8. See. 
3359; April 12, 1876, 73 v. 227, § 3.) 


Section 9022. (When mixture deemed a confusion.) If 
it appears prima facie, from the evidence on the trial, that 
any of the articles or metals in controversy were unlawfully 
obtained, and mixed or confused with other serap metal, it 
shall be deemed a confusion of goods, unless the party claim- 
ing against the title of the company establishes, prima facie, 
a lawful title from or through a railroad company to the 
residue. (R. S. Sec. 3360; April 12, 1876, 73 v. 227, § 4.) 


Section 9023. (Company may replevy scrap.) By its 
proper officer or agent, or the receiver thereof, a company 
may claim to be the general owner of, and replevy any of 
the metals or articles mentioned in section ninety hundred 
and twenty-one, and metals with which they may have been 
confused, found in the possession of a person, firm or com- 
pany, when there is good reason to believe that such metals 
or articles were unlawfully taken from a railroad company 
or its receiver. Instead of the usual averment as to owner- 
ship, in the affidavit for a writ of replevin, it shall be suffi- 
cient for the officer or agent of such company or the re- 
ceiver, to aver that he believes such metals or articles were 
unlawfully taken from such company or some other com- 
pany. The person, firm or company claiming in such action, 
the right or title to such metals or articles, prima facie shall 
prove a right or title thereto, lawfully derived as herein- 
before provided. In the absence of such proof, the company 
or receiver claiming such metals or articles shall be held to 
be the general owner thereof; but any other company or 
receiver, upon showing that part of such metals or articles 


G. C. § 9025 OHIO PRIVATE CORPORATIONS. 1420 


unlawfully were taken from it or him, shall be entitled to 
such part, upon payment of a proper share of the cost and 
expenses of replevying it. (R. S. Sec. 3361; April 12, 1876, 
73 ve 227; § 5.) 


Section 9024. (Liability of company or receiver.) lis 
company, or its receiver, replevies property under the next 
preceding section without reasonable cause to believe that 
it was unlawfully taken from some company or its receiver, 
such company or receiver shall be lable to the party entitled 
thereto, in any sum not exceeding double the value of the 
property so replevied, in addition to such damages as such 
party sustains thereby. (R. 8. See. 3361; April 12, 1876, 73 
vy. 227; § 5.) 


CHAPTER 7. 


CONSOLIDATION. 
§ 9025. When companies may con- § 9039. Companies may dispose of 
solidate. stocks and bonds acquired 
§ 9026. Consolidation of domestic by consolidation. 
and foreign companies. § 9040. Consolidated company may 
§ 9027. Consolidating of railroad issue stock in lieu of pur- 
companies. chase money. 
§ 9028. Proceedings to affect con- § 9041. Property of company ac- 
solidation. quired by purchase vested 
§ 9029. Effect of agreement to con- in consolidated company. 
solidate. § 9042. Effect of consolidation. 
§ 9030. Effect of agreement of § 9043. To establish a_ principal 
consolidation as evidence. office. 
§ 9031. Defects in consolidation § 9044. Actions against new com- 
agreements. pany. 
§ 9032. How defects cured in cer- § 9045. Taxation of road partly in 
tain consolidation agree- this state. 
ments. § 9046. Proof dispensed with. 
§ 9033. How defects cured in ref- § 9047. Two or more companies 
erence to stock. owning a road may divide 
§ 9034. Stockholder refusing to and dispose of it. 
consolidate. __ § 9048. Proceedings when compa- 
§ 9035. Provision applies only to nies can not agree on a 
stockholders of a domestic division. 
- corporation. ; : § 9049. Cost of improvements. 
§ 9036. Notice of application of § 9050. Who may purchase. 
appointment. § 9051. Partition not compulsory. 
§ 9037. Election of directors of § 9052. Company selling interest 
5 consolidated company. may purchase or condemn 
§ 9038. Property of old companies land along route. 
vests in new. § 9053. To what companies these 


provisions apply. 


Section 9025. (When companies may consolidate.) When 
the lines of road of railroad companies, in this state or any 
portion of such lines have been or are being so constructed 
as to admit the passage of burthen or passenger cars over 
any two or more of such roads continuously, without break 
or interruption, such companies may consolidate themselves 


into a single company. (R. S. Sec. 
74 v.71, §1) ( See. 8879; March 80, 1877, 
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When roads are connected. 

See note to § 8807. 

The lines of two railroad companies, which are in their general fea- 
tures parallel and competing, can not be connected for the carriage of 
freight and passengers over both “continuously” within the meaning of 
this section, and hence can not consolidate. 

State v. Vanderbilt, 37 O. S. 590 (1881). 

Burke v. Cleveland, etc., Ry. Co., 22 W. L. B. 11 (1889). 

A state in granting a corporate privilege to its own citizens, or what 
is equivalent, in permitting a foreign corporation to become one of the 
constituent elements of a consolidated company, may impose such con- 
ditions as it seems proper, and that the acceptance of the franchise in 
either case implies a submission to the conditions without which the 
franchise could not have been obtained. 

Ashley v. Ryan, 153 U. S. 436, 443 (1893); 8 O. F. D. 215; 4¢ O. 

S. 504, 527. 

Consolidated railroad companies organized in pursuance of the con- 
solidation act are corporations formed under a general law, within the 
meaning of the constitution, and as such subject to the limitations and 
reservations of the constitution; and the general assembly has power 
to alter and regulate rates of fare chargeable by such companies. 

Shields v. State, 26 O. S. 86 (1875); s. ¢c, 95 U. S. 319; 4 0. F. D. 

471. 


Powers of constituent companies pending consolidation. Corpora- 
tions, which are parties to an agreeement to consolidate, continue in the 
full enjoyment of their powers and franchises respectively, and may ac- 
cept subscriptions to their capital stock at any time before consolidation 
is consummated by filing the agreement of consolidation with the secre- 
tary of state. 

Mansfield, etc., R. R: Co. v. Brown, 26 O. S. 223 (1875). 

Subscriptions to capital stock are to be construed with reference 
to consolidation statutes in force, and subscribers are bound thereby as 
if the statutes were a part of the contracts of subscription. 

Mansfield, ete., R. R. Co. v. Brown, 26 O. S. 223 (1875). 

Right of stockholders of constituent companies to enforce operation 


of roads. 
See Port Clinton, etc., R. R. Co. v. Cleveland, ete., R. R. Co., 13 O. S. 
544, 560 (1862). 


Section 9026. (Consolidation of domestic and foreign 
companies.) A company organized in this state for the 
purpose of constructing, owning and operating a line of rail- 
way, or whose line of road is ma@2 or is in process of con- 
struction to the boundary line of this state, or to a point 
either in or out of the state, may cunsolidate its capital stock 
with that of a company in an adjoiniag state, organized for 
a like purpose, whose line of road has been projected, con- 
structed or is in process of construction to the same point, 
when the roads so united and constructed wil) form a con- 
tinuous line for the passage of cars. Roads running or to 
be constructed to the bank of a river which is not bridged, 
or to the tracks and property of a unicu depet company, 
the use of which is enjoyed by either vf the companies so 
proposed to be consolidated, shall be hele to be continuous 
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under this section. (R. 8S. Sec. 3380; Apri] 18, 1890, 87 v. 
218; April 22, 1885, 82 v. 150; March 30, 18/7, 74, 1 Qe 


A corporation created by the consolidation ot a domestic with a 
foreign corporation, under co-operative legislation of the two states, 
becomes a corporation in each state. 
Ashley v. Ryan, 49 O. S. 504, 529 (1892); s. ¢., 153 U. S. 486 (1893). 
By a consolidation, whether of domestic corporations, or of ~ domestic 
with a foreign corporation, a new corporation is formed by the extinguish- 
ment of the old corporations. 
Ashley v. Ryan, 49 O. S. 504, 529 (1892). 
The shares of stock cf a railroad company formed by the con- 
solidation of an Ohio company with a foreign company are exempt 
from taxation by §192. Opins. Atty. Gen. 1917, p. 542. 
Notwithstanding the consolidation of two railroad corporations of 
different states, each retains its identity as a corporation of the state 
in which it was originally created; and in a suit against the consolidated 
corporation brought in one of such states, it can not obtain a removal 
to the federal courta on the ground that it is a citizen of the other state, 
although the consolidation was had under the laws of the latter. 
Paul v. Baltimore, etc., R. R. Co., 44 Fed. 513 (1890). 
Ohio, ete., R. R. Co. v. Wheeler, 1 Black (U. S.) 286 (1861). 
This act may as properly be construed to mean the state adjoining 
the state in which the first company has its line of road, as the state 
adjoining the state in which the first company is incorporated, so as to 
enable, for example, an Ohio company to consolidate with Indiana and 
Illinois companies. 
Adelbert College v. Toledo, ete., Ry. Co. 3 N. P. 15; 5 L. D. 14 
(1894); s. ¢«, 74 O. S. 483; reversed, 208 U. 8. 38, 609. 

See Union Trust Co. v. New York, etc., R. R. Co., 17 W. L. B. 176, 
177 (1887). 

Continental Trust Co. v. Toledo, etc., R. R. Co., 82 Fed. 642 (1897) ; 
BOAR). nee 

Toledo, etc., R. R. Co. v. Continental Trust Co., 95 Fed. 497 (1899). 


_ “Continuous line.” Where two railway companies owning lines of 
railroad, seeking consolidation, are connected by the tracks of a “union” 
company organized by several railway companies to secure union depot 
and terminal facilities, and where by law the interest of each company 
in the union company, in its capital stock, and in its property and effects 
of every kind, are deemed an appurtenance to the railroad of such pro- 
prietary company, and are not alienable except with and as part of the 
Seas of such proprietary company it will be held that the companies 

o unite and form a continuous line within the meaning of this section. 


Burke v. Cleveland, etc., R 
Heatnote tog SB07%s (pect oe Co., 22 W. L. B. 11 (1889). 


De facto consolidation. 


tion attempt and Se vasindie ane two roads not coming under this see- 


eR y complete consolidation by colorable pro- 
pear a eta i way to the approval of the proper oe officexsi the 
poe x < amir ie a duly certified, being admitted to record in the 
been Siatieieea kee of state, and its rights as a corporation having never 
aged moe i y the state, it will be entitled to be considered at least 

p lon de facto with power to mortgage its property, after it has 


acquired and dis 4 
pahions: nd disposed of valuable property and incurred numerous obli- 
See Toledo, et . 
(1899). ete, R. R. Co. v. Continental Trust Co., 99 Fed. 497 


Union Trust Co. v. New York, ete., R. R. Co., 17 W. L. Be 176°( 18845 
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A railroad company having possession of and operating property 
obtained through consolidation and foreclosures in which the consolidation 
was recognized as valid, is estopped to question the validity of the con- 
solidation. 

Adelbert College v. Toledo, etc., Ry. Co., 3 N. P. 15 (1894); s.c¢., 5 Dez: 

14; s. c, 74 O. S. 483; reversed, 208 U. 8. 38, 609. 

Farmers’ Loan Co. v. Toledo, etc., Ry. Co., 67 Fed. 50 (1895); 8. ¢., 

8 O. F. D. 435; 9 O. F. D. 230. 


Former acts. Under the former acts the road was required to be in 


process of construction. 
See Mansfield, etc., R. R. Co. v. Stout, 26 O. S. 241 (1875). 
Union Trust Co. v. New York, ete., R. R. Co., 17 W. L. B. 176 (1887). 


Section 9027. (Consolidating of railroad companies.) 
A railroad company formed by the consolidation of a com- 
pany or companies of this state, with a company or compa- 
nies of another state, or states, may make a further consoli- 
dation with a company or companies of another state or 
states owning continuous, connected, but not parallel or 
competing lines. The constituent companies may fix by the 
agreement for consolidation the terms and conditions upon 
which it is to be made, which terms and conditions may 
include the payment or retirement of the preferred stock 
of either or any of the constituent companies, if they have 
such. If the new company issue preferred stock, the par 
value of the shares thereof may be fixed by the agreement 
of consolidation, or by the resolution for the issue thereof 
without regard to the par value of shares of the common 
stock of such company. (R. S. Sec. 3380a; May 2, 1902, ‘95 
v. 354.) 


Cited. Mannington v. Railway Co., 8 O. L. R. 451, 467; 183 Fed. 
133 (1910). 


Section 9028. (Proceedings to affect consolidation.) 
Consolidation shall be made under the conditions and re- 
strictions following: 

1. The directors of the several companies may enter into 
a joint agreement, under the corporate seal of each company, 
for the consolidation of the companies, prescribing the terms 
and conditions thereof, the mode of carrying it into effect, 
the name of the new company, the number of directors and 
other officers thereof, their places of residence, the amount 
of the capital stock of the new company agreed upon, the 
number of shares thereof, the amount of each share, and the 
manner of converting the capital stock of each constituent 
company into that of the new company, with such other 
details as they deem necessary to perfect the new organiza- 
tion and consolidation of the companies. 
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2. The agreement shall be submitted to the stockholders 
of each of the companies, at a meeting thereof called sep- 
arately for the purpose of taking it into consideration. Due 
notice of the time and place of holding such meeting, and 
the object thereof, shall be given by written or printed no- 
tices addressed to each of the persons In whose names the 
capital stock of the companies stand on the books thereof, 
and by a like notice published in some newspaper in the 
city or village where such company has its principal office 
or place of business. But if all the stockholders are present 
at such meeting, in person or by proxy, such notice may 
be waived in writing. At the meeting of stockholders the 
agreement of the directors shall be considered, and a vote 
by ballot taken for its adoption or rejection. Each share 
of stock on which all the installments called for by the board 
of directors are paid, shall entitle the holder thereof to one 
vote. Ballots shall be cast in person or by proxy. If two- 
thirds of all the votes cast are for the adoption of the agree- 
ment, that fact shall be certified thereon by the secretary 
of each of the companies, and the agreement so adopted, 
or a certified copy thereof shall be filed in the office of the 
secretary of state. All consolidation agreements heretofore 
entered into and ratified by such companies substantially 
in manner as in this section prescribed, shall be as valid 
as if entered into and ratified by virtue of this section. (R. 
S. Sec. 3881; April 22, 1885, 82 v. 150; R. 8S. 1880; March 
oO, Iai, 14 Viv ly oe.) 


Consolidation of street railway companies. § 9127 et seq. 

Mining, ete., companies, § 10139. 

This section applies to the consolidation of a domestic corporation 
and a foreign corporation. 

Ashley v. Ryan, 49 O. S. 504, 528 (1892). 


Agreement for consolidation. The agreement of the directors of the 
consolidating companies is ‘fatally defective if it does not state the num- 
ber and residence of the new directors. This provision of the statute is 
mandatory. 

State v. Vanderbilt, 37 O. 8S. 590, 654 (1882). 

See Trester v. Mo. Pac. R. R. Co., 33 Neb. 171 (1891). 


_ The agreement may require constituent companies to enter the con- 
solidation free from debt. 


Railway Co. v. Bank, 68 O. S. 582 (1903). 

_ And may provide that of the stock apportioned to one of the con- 
stituent companies enough shall be sold to pay its floating debt, and the 
remainder distributed among the preferred and common ‘stockholders in 
proportion to the relative value of each stock. 

Railway Co. v. Bank, 68 O. S. 582 (1903). 

A Separate agreement between stockholders of the constituent com- 
panies may be Incorporated by reference, <A provision that all property 
matters, not specifically adjusted in the agreement of consolidation, should 
be adjusted pursuant to a Separate agreement theretofore made by the 
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holders of a majority of the stock of each constituent company, is within 
the powers of the directors, and such separate agreement constitutes a 
part of the agreement of consolidation. 

Railway Co. v. Bank, 68 O. S. 582 (1903). 

The directors are not only expressly empowered to agree upon the 
manner of converting the capital stock of each of the companies into that 
of the new company, but they are invested with the widest discretion as 
to the details of the consolidation, which may not be specifically included 
in the words of the statute. 

Railway Co. v. Bank, 68 O. S. 582, 597 (1903). 

The companies may agree upon the number and amount of shares of 
the proposed consolidated company, may classify such new stock into 
“eommon” and “preferred,” and may issue a greater or less number of 
shares than that of the aggregate of the constituent companies to secure 
a just and equitable division of property between the shareholders of the 
companies. 

Burke v. Cleveland, ete., Ry. Co., 22 W. L. B. 11 (1889). 

Where bonds were issued by a company, which afterward was con- 
solidated with another under a stipulation that said bonds should be pro- 
tected by the new company, the holders of such bonds have a lien on the 
property of the company. 

See Compton v. Railway Co., 45 O. S. 592 (1888). 

Where a contract of consolidation provided: “The consolidated com- 
pany shall not issue any evidences of funded debt, or execute any lease 
of railway property which may entail fixed charges, except by the consent 
of a majority in interest of the holders of the said preferred stock, to be 
expressed in writing under their signatures respectively,” etc., it was held 
that it did not conflict with §§ 8660 or 8709. 

Burke v. Cleveland, etc., Ry. Co., 22 W. L. 13% Uh, alisy (ashe he 

Where one clause of the contract of consolidation is illegal, and can 
be separated from the legal parts, the consolidation will not be enjoined, 
and the parties will be left to litigate the question as to legality of the 
clause when occasion requires it. 

Burke v. Cleveland, ete., Ry. Co., 22 W. L. B. 11, 16 (1889). 

The agreement should aceurately describe the capital of the con- 
stituent companies. Bonds should not be designated as capital stock 
although § 8801 permits companies in process of consolidation to 
issue bonds instead of preferred stock. Rep. Atty. Gen. 1913, p. 80. 


Stockholders’ meeting. This section requires notice to be given to 
the persons “in whose name the capital stock of the companies stands on 
the books thereof.” It does not provide for notice to, or require partici- 
pation by, a person who has a concealed equity in stock. A pledgee who 
has not had the stock transferred to his name on the corporate books is 
not entitled to notice. 

Railway Co. v. Bank, 68 O. S. 582, 599 (1903). 


Liability of consolidated company to unregistered pledgee. Where 
the joint agreement provided that certain stock of the consolidated com- 
pany should be distributed to one of the constituent companies, part of 
which should be sold to pay the floating indebtedness of that company, 


fo) 
and the balance distributed among the stockholders of such company, 
which agreement was assented to by the registered owners of certain 
pledged stock of such constituent company, but without the knowledge 
of the pledgee of their stock, who held certificates assigned in blank, with- 
out a transfer; and the agreement was performed by the consolidated 
company by delivering the stock to “agents and proxies” designated by the 
constituent company and its stockholders, to carry out the joint agree- 
ment; the consolidated company is not liable for a conversion of the stock 
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after delivering to the “agents and proxies.” A provision in the certifi- 
cates of the pledged shares that they are transferable on the books of 
that company only on surrender of the certificates is not violated by such 
a distribution of stock by the consolidated company. 

Railway Co. v. peck, et = S. 582. 
For cases involving similar facts. 

See Robison a RaiiwayCo., 13:L. D. 1;.-8. 05) 5<Ns Bo 293317 213 Dy 


312. 
Fuller v. Railway Co., 8 N. P. 605; 11 L. D. 574 (C. P. 1901). 


Powers of constituent companies. Under this section the parties to 
a consolidation agreement continue in the full exercise of their franchises 
and powers, and may accept subscriptions to their capital stock at any 
time before consolidation is consummated by filing the agreement of con- 
solidation with the secretary of state. 

Mansfield, etc., R. R. Co. v. Brown, 26 O. S. 223 (1875). 

Stock issued by a constituent company after consummation of the 
consolidation is spurious. 

Worthington v. C. C. Ry., 9 C. C. n. 8. 483; 19 C. D. 321 (1904) ; 

aff’d, 75 O. S. 626. 


Suit to enjoin consolidation. To a suit to enjoin a consolidation 
of two railroad companies, and incidentally to enjoin one corporation 
from voting, on the question of consolidation, stock which it owns in 
the other, and to enjoin the latter from permitting such stock to be 
voted, the former corporation is an indispensable party. But on the 
issue of consolidation, the former is not an indispensable party. 

A suit to enjoin a consolidation because of alleged violation of the 
federal anti-trust laws cannot be entertained by a state court. 

Where a stockholder in a corporation seeking consolidation having 
only 1/1000 of 1 percent of its stock, all of which was acquired after 
the consolidation agreement had been made, sought to enjoin the con- 
solidation, it was held that ‘‘the court of equity will be strict in re- 
quiring the plaintiff to point out with precision and certainty in what 
respects the law is about to be violated and to show, clearly and 
positively, substantial and irreparable injury to its private rights.’’ 
General Investment Co. vy. Railway, — U. 8. —; 67 L. Ed. 108 
(1922); s. ¢. 250 Fed. 160; 269 Fed. 235. 


Section 9029. (Effect of agreement to consolidate.) 
When the agreement is made and perfected, as provided in 
the next preceding section, and it or a copy thereof filed 
with the secretary of state, the several companies parties 
thereto shall be deemed and taken to be one company, pos- 
sessing within this state all the rights, privileges, and fran- 
chises, and subject to all the restrictions, disabilities, and 


duties, of a railroad company. hae : 
1856, 53°v.'148, §9)0 ee eeeamiae aaa 


The consolidated company does not succeed t i 
: : Dé o the rights, etc., of the 
PH naa companies until the election of its first pees directors. 
Mansfield, ete., Co. v. Brown, 26 0. S, 293 GUS TDi 
ome At consolidation of companies, whether of Ohio companies, or 
oreign companies, a new corporation is formed which succeeds 


to all the property of the original compani n ir liabiliti 
R anie 
Ashley v. Ryan, 49 0. S° 504, 529° (1802). d assumes their liabilities. 
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Wabash, etc., Ry. Co. v. Ham, 114 U. S. 587, 595 (1884). 

Shields v. Ohio, 95 U. 8. 319 (1880); s.c., 4 0. F. D. 471. 

Lee v. Sturges, 46 O. S. 153, 169 (1889). 

A railroad corporation formed by the consolidation of an Ohio 
Company with a company or companies of another state or states, 
under cooperative legislation in the different states, becomes one 
company with a status in each state, possessing in Ohio all the rights, 
privileges and franchises, and subject to the restrictions and dis- 
abilities of an Ohio company. Pollitz v. Commission, 96 O. S. 49 
(1917). 

‘(The nominal existence of the several constituent companies is 
terminated, but their substantial existence is perpetuated by being 
merged in the consolidated company.’’ Trust Co. v. Traction Co., 106 
©. 8.577 -(1922);' s. «, 20 N.’P.-ne-s. 219. 

So far as concerns unpaid dissenting stockholders, the old companies 
may be deemed in existence after the filing of the agreement. 

Railway Co. v. Garrett, 50 O. S. 405, 417 (1893). 

Boehmke v. Traction Co., 88 O. S. 156, 161 (1913). 

It is only as to creditors that constituent companies remain alive. 
Stock issued by a constituent company, after consolidation, is spurious. 

Worthington v. Railway Co., 9 Cc. C. n. 8. 433; 19 C. D. 321 (1904) ; 

aff'd, 75 O. S. 626. 

A decree against a company formed by the consolidation of com- 
panies of several states may be made against the whole road, and not 
merely against so much as is in the state. 

Scofield v. Railway Co., 43 O. S. 571, 621 (1885). 


Section 9030. (Effect of agreement of consolidation as 
evidence.) A copy of the agreement and act of consolida- 
tion, duly certified by the secretary of state, shall be re- 
ceived in the courts of this state as prima facie evidence of 
the existence of the several companies parties to it, prior to 
and at the time of the execution of the agreement, of the 
consolidation of the companies, as specified in the agree- 
ment, that such consolidation was authorized by the laws 
of the several states within which the several companies 
were chartered, and into which the consolidated road ex- 
tends, and of all the facts, statements, and covenants set 
forth and recited in the agreement and act of consolidation, 
and in the certificate endorsed thereon. (R. S. See. 3391; 
February 19, 1858, 55 v. 8, §1.) 


Section 9031. (Defects in consolidation agreements.) If 
the agreement for the consolidation of railroad companies 
heretofore filed in the office of the secretary of state is de- 
fective by reason of the omission of a statement either of 
the number of the directors or other officers, or their places 
of residence, or the number of shares of capital stock as 
required in such agreement by the laws of this state, such 
defect may be cured by filing in the office of the secretary 
of state a certificate signed by the president and the secre- 
tary of the consolidated company named in such agreement 
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under its corporate seal, setting forth the omitted state- 
ments, which shall thereupon be considered a part of the 
agreement of consolidation, the same as if originally incor- 
porated therein, and such agreement and all rights, remedies, 
powers, duties, and acts thereunder be construed accord- 
ingly. Such agreement and certificate and copies thereof, 
duly certified by the secretary of state, shall be held and 
received in all courts and other places as constituting the 
agreement of the consolidation of such companies to all 
intents and purposes, as if no such omission or defect had 
ever existed in such agreement. (R. 8. Sec. 3282-1; April 7, 
1882, 79 v. 126, § 1.) 


Section 9032. (Curing defects in railroad agreements. 
Certificate of consolidated company.) If the agreement 
or certified copy thereof for the consolidation of railroad 
companies, heretofore filed in the office of the secretary 
of state, is defective by reason of the omission of a state- 
ment of the place of residence of the directors, or the 
number and places of residence of the other officers, as 
required in such agreement by the laws of this state, but 
when in pursuance of such agreement an election of di- 
rectors has been had, and other officers have been elected 
or appointed, all such defects in such agreement, and any 
defect in the certificates thereon, may be eured by filing in 
the office of the secretary of state a copy of the proceedings 
of the election duly certified by the secretary of the con- 
solidated company, under its corporate seal, to be such copy, 
and the certificate signed by the president and secretary 
of the consolidated company under its corporate seal, set- 
ting out the respective places of residence of the directors 
first elected, and of the officers first elected or appointed 
at the time they were so elected or appointed, which shall 
thereupon be considered a part of the agreement of consoli- 
dation the same as if originally incorporated therein. Upon 
filing such certified copy of the proceedings and certificate, 
all such defects existing prior to the filing of such certified 
copy of the proceedings and certificate, shall be cured, and 
the several acts of such company shall be held valid, and 
the agreement and all rights, remedies, powers, duties, and 
Bots thereunder be construed accordingly. The agreement, 
proceedings and certificate, and copies thereof, duly certi- 
a by the secretary of state, shall be held and received in 
Br Heh oo Mt places as constituting the agreement of 

. dation of such companies, to all intents and purposes 
as : no omission ever existed in such agreement or the cer- 
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tificate thereto. (May 20, 1910, 101 v. 326; R. 8S. Sec. 3382-2; 
January 20, 1887, 84 v. 3.) 


Section 9033. (How defects cured in reference to stock.) 
If the agreement or a certified copy thereof for the con- 
solidation of railroad companies heretofore filed in the office 
of the secretary of state, states the number of shares of the 
capital stock of the new company, and the amount of each 
share, but is defective by reason of the omission of a state- 
ment of the amount of the capital stock of the new com- 
pany agreed upon as required by the laws of this state in 
such agreement, such defect may be cured by filing in the 
office of the secretary of state a certificate signed by the 
secretary of such consolidated company, under its corporate 
seal, setting out the amount of the capital stock of the new 
company agreed upon, which shall be ascertained by mul- 
tiplying the number of shares of capital stock named in the 
agreement by the amount of each share named in the agree- 
ment in dollars, as shown in the original agreement or the 
certified copy thereof filed in the office of the secretary of 
state, and which certificate shall thereupon be considered 
a part of the agreement of consolidation the same as if 
originally incorporated therein. Upon filing such certificate 
such defect shall be cured and such consolidation and the 
several acts of the company shall be held valid, and the 
agreement and all rights, remedies, powers, duties, and 
acts thereunder be construed accordingly. Certified copies 
of such certificate and the agreement of consolidation, duly 
certified by the secretary of state, shall be held and received 
in all courts and other places as constituting the agreement 
of consolidation of such companies, to all intents and pur- 
poses, as if no omission or defect had ever existed in such 
agreement. (R. S. Sec. 3382-3; February 18, 1887, 84 v. 
29, § la.) 


Section 9034. (Stockholder refusing to consolidate shall 
be paid market value; conditions. Disagreement as to value 
of stock or amount of damages; right of appeal to public 
utilities commission. Duties and powers of public utilities 
commission upon submission of question for arbitration. Dis- 
satisfied stockholder may file suit in common pleas court. 
Defining ‘‘stockholder’’.) A stockholder who refuses to con- 
vert his stock into that of the consolidated company, shall be 
paid, in accordance with the provisions of this section, either 
the full market value thereof at the date of the making of 
the agreement of consolidation by the directors, without re- 
gard to any depreciation or appreciation in consequence of 
such consolidation, or damages, if any, to him because of 
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the proposed consolidation, if he voted for the rejection 
of the agreement of consolidation and if, previous to such 
consolidation he so requires: Provided, however, that if 
the market price at the date of the making of the agree- 
ment of consolidation by the directors is abnormally en- 
hanced or depressed by unfair combinations or by an il- 
legal monopoly or by any other wrongful act, other evi- 
dence than the market sales at that time may be resorted 
to for the purpose of showing the fair value of the stock. 
If a stockholder so refusing to consolidate and the board 
of directors of the company desiring to consolidate cannot 
agree as to the value of such stock, or as to the amount of 
such damages, the parties, or either of them, may at any 
time within 30 days after the adoption of the agreement 
of consolidation by the stockholders as in section 9028 pro- 
vided, or at any time before completion of consolidation 
if said completion be effected after said period of 30 days, 
apply by petition to the public utilities commission for a 
submission of the questions to arbitration by said commis- 
sion. Upon reasonable notice to the parties, the public 
utilities commission shall thereupon proceed to arbitrate 
the questions and shall appraise said stock and ascertain 
the full market value thereof at the date of the making of 
the agreement of consolidation by the directors, and shall 
also estimate and determine the damage, if any, to such 
stockholder by the: proposed consolidation if he be required 
to convert his stock. After notice, hearing and determin- 
ation, the commission shall make an order directing the 
said company to pay such stockholder, on or before a day 
named, either the full market value of such stock as so ap- 
praised and ascertained, or the amount of damages, if any, 
SO estimated and determined. Said company may, at its 
election either pay to the said stockholder the amount of 
damages so found and awarded, if any, or the value of 
the stock so ascertained and determined, or may deposit 
the amount with the common pleas court of the county in 
which it has its principal place of business. No right to 
pov uient for the value of his stock or for damages because 
He a SE Lae atre atta shall be claimed by or accrue 
aa 2 Nl oan a who has not voted for the rejection of 
nnidare ees ou poe aes at the meeting of stock- 
ee ae or that purpose pursuant to section 9028, 
vio does not in addition thereto, previous to such 
fea e notify, in writing, the company of his re- 
Be Gn a his stock and of his demand for payment 
arket value thereof, or for damages, and who 


1431 RAILROADS. G. C. § 9034 


does not, in the veent of failure to agree with the directors 
of the company in respect to the value of the stock or the 
amount of damages to be paid, apply, to the pubhe util- 
ities as herein provided, and no action affecting a railroad 
consolidation shall be brought by or on behalf of any pri- 
vate person except in accordance with the provisions of 
this section. After application or petition to the public 
utilities commission, as herein provided, the dissenting 
stockholder may not recant his action in this regard nor 
insist upon conversion of his stock or the payment of dam- 
ages except pursuant to the order of the commission or to 
the judgment of the court as in this section provided. But 
if such conditions as to voting, notice and application to the 
publie utilities commission are observed, the stockholder’s 
rights shall not affect the completion of the consolidation, 
and shall not be affected by such completion, except that 
the right to payment for the value of the stock, or of dam- 
ages, shall not accrue until the completion of the consoli- 
dation by filing the agreement or a certified copy thereof 
in the office of the secretary of state, as provided in section 
9028, and such right, subject to the provisions of this see- 
tion, shall continue after the completion of the consolida- 
tion as aforesaid and shall not be defeated by such event, 
and shall be enforceable either against the consolidated 
company or against the constituent company against which 
claim is made, and the existence of such constituent com- 
pany shall be continued after consolidation so far as may 
be necessary to give effect to this law. Upon the payment or 
deposit of the value of the stock so appraised and ascer- 
tained, as aforesaid, the stockholder shall transfer the said 
stock to the company making the payment, to be disposed 
of by the directors of said company or of the consolidated 
company, or to be retained for the benefit of the remain- 
ing stockholders. Upon the payment or deposit of the 
amount of the damages so estimated and determined, the 
stockholders shall be required to convert his stock as pro- 
vided in the agreement for consolidation approved by the 
stockholders. If said company does not comply with said 
order within the time limit in such order, or if any stock- 
holder is dissatisfied with the order, said stockholder or 
any person for whose benefit such order was made, may at 
any time within thirty days after expiration of the time 
limit in such order, file in the common pleas court of the 
county in which the principal office of said company is lo- 
eated in this state, or in the common pleas court of Frank- 
lin county, a petition setting forth briefly the causes for 
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which he claims damages, and the order of the commission 
in the premises. Such suit in the common pleas court shall 
proceed in all respects like other elvil sults for damages, 
except that on the trial of such suit the findings and order 
of the commission shall be prima facie evidence of the facts 
therein stated. Due credit shall be allowed for all amounts 
paid or deposited by the company and the company shall 
have the right to recover back all amounts paid or de- 
posited in excess of final judgment. The jurisdiction vested 
in the probate court in respect to the matters covered by 
this section is hereby abolished and repealed and all such 
jurisdiction is conferred upon, transferred to and vested 
in the common pleas courts as herein provided; all cases 
pending in the probate court shall be deemed pending in 
and be transferred forthwith to said common pleas court 
of Franklin county; and all matters covered by this sec- 
tion which have been submitted to arbitration and are now 
pending in the hands of arbitrators appointed by or under 
the authority of the probate court, shall be deemed pend- 
ing before and shall forthwith be transferred to the public 
utilities commission. 

The word ‘‘stockholder’’ as above used shall be limited 
to mean and construed as meaning a bona fide holder of 
record at the time of the agreement for the consolidation 
by the directors. (110 v. 228; R. S. See. 3388; March 15, 
1892, 89 v. 88; April 4, 1890, 87 v. 159; April 10, 1856, 53 v. 
143, § 10.) 

See § 8713. 

The remedy provided by this section does not bar a suit by a 
stockholder to enjoin an illegal combination. General Co. v. Railway, 


250 Fed. 160 (C. C. A. Ohio 1918); s. c., 269 Fed. 235; — U. 8S, — 
67 L. Ed. 108. 


? 


’ 


**Market value.’’ Market value under this section is properly 
ascertained by evidence of sales of stock. Value of the corporate 
property and earning power of the corporate business are not elements 
for consideration. Society v. Railway Co., 28 O. C. A. 454 (1918). 

The right to consolidate on the vote of two-thirds of the stock is a 
part of the contract of each stockholder and the company and other 
stockholders, and if a stockholder does not assent he must sell his shares 
as provided by statute. 

Burke v. Cleveland, ete., Ry. Co., 22 W. L. B. 11, 16 (1889). 

Under the act of 87 v. 159 it was held that a dissenting stockholder 
could compel the submission to arbitration of the question of the value 
of his stock, and that an agreement to arbitrate was not required. 

Railway Co. v. Garrett, 50 O. S. 405 (1893). 


A failure to make a demand before the con 


filed with the secretary of state §§ 9028 i x 
an attempt to agree with th hot date naneseiae ane 


ec ; ig- 
Bente amkhonicn ompany does not defeat the right of a dis 


Railway Co. v. Garrett, 50 O. S. 405 (1893). 


solidation agreement is 
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It is the duty of a company proposing to consolidate to ascertain 
_ who, if any, of its stockholders refuse to convert their stock and to cause 
the value of the stock of dissenting stockholders to be ascertained and 
paid. 

Railway Co. v. Garrett, 50 O. S. 405 (1893). 


Section 9035. (Provision applies only to stockholders of 
a domestic corporation.) In cases of the consolidation of 
railway corporations of this with those of another state, as 
by law provided for, the provisions of the next preceding 
section shall apply only to stockholders in Ohio companies, 
and not to those of a foreign corporation; it being the intent 
to have their rights determined by the law of the states 
creating them. (R. S. Sec. 3388a; March 15, 1892, 89 v. 88.) 


Section 9036. (Notice of application of appointment.) 
In all such cases of arbitration the party desiring it must 
give the opposite party at least ten days’ notice of his inten- 
tion to apply to the judge for the appointment of arbitrators 
which notice shall be served in the manner provided for 
the service of a summons and shall specify the time and 
place for the hearing of the application. In cases of non- 
residents the notice shall be by publication, for four con- 
secutive weeks, in some newspaper printed in the county. 
(R. 8. See. 3390; April 10, 1856, 53 v. 1438, § 11.) 


Section 9037. (Election of directors of consolidated 
company.) The stockholders at the meeting called to con- 
sider the agreement, after its adoption, shall appoint a time 
and place for the election of the directors and other officers 
for the new company, notice of which must be given by the 
secretary of each of the companies in some newspaper 
printed, or of general circulation at the place of the princi- 
pal office of each company, at least three weeks previous 
thereto. But if at each meeting all the stockholders of the 
constituent companies are present, either in person or by 
proxy, in writing or by resolution they may waive such no- 
tice, and consent to hold such meeting and election at any 
time. It shall be conducted in the manner prescribed by 
the stockholders at such meeting. (R. S. Sec. 3388; April 
22, 1885, 82 v. 150; 53 v. 148, § 4.) 


The election of directors under this section is unauthorized until the 
agreement has been filed with the secretary of state. The consolidating 
companies continue for the purpose of holding and controlling all rights 
and franchises until the election is had. The divesting of the old and 
the investing of the new corporations are simultaneous. 

Mansfield, etc., R. R. Co. v. Brown, 26 O. S. 223 (1875). 

At the meeting provided for by this section the stockholders have no 
corporate duty to perform; therefore, the fact that some of the stock- 
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holders have been enjoined from participating in such a meeting does not 
constitute a ground for the appointment of a receiver of either of the . 
consolidating companies, for such persons could act only in the capacity 


of stockholders. 
Railway Co. v. Jewett, 37 O. S. 649 (1882). 


Section 9038. (Property of old companies vests in new.) 
Upon the election of the first board of directors for the 
company created by the agreement of consolidation, all the 
rights, privileges, franchises of each company to the agree- 
ment, and all property, debts due on account of subscriptions 
for stock, or other things in action, are to be deemed trans- 
ferred to and vested in such new company, without further 
act or deed. All property, rights of way, and other in- 
terests, shall be as effectually the property of the new com- 
pany as they were of the companies parties to the agree- 
ment. Title to real estate either by deed, gift, grant, or by 
appropriation under the laws of this state, shall not revert 
or be impaired by reason of the consolidation. But rights 
of creditors, and liens upon the property of either company, 
shall be preserved unimpaired, and the respective companies 
deemed to be in existence to preserve them. Debts, lia- 
bilities, and duties of either company, thenceforth shall at- 
tach to the new company, and be enforced against it to the 
same extent as if such debts, liabilities, and duties had been 
contracted by it. (R. S. Sec. 3884; April 10, 1856, 53 v. 
148, § 5.) 


The property of the constituent companies does not vest in the con- 
solidated company until the election of the first directors. 

Mansfield, ete., R. Co. v. Brown, 26 O. S. 223 (1875). 

Liability for debts of constituent companies. It is competent for 
the directors to agree that the constituent companies shall enter the con- 
solidation free from debt, although if they do not do so the liabilities of 
such companies will attach to the new company under this section. 

Railway Co. v. Bank, 68 O. S. 582, 597 (1903). 

The new consolidated company is liable for the torts of the original 
company. 

Boehmke v. Traction Co., 88 O. S. 156 (1913). 

Te teagan biter ted may prosecute his claim against the new 
y which takes the pro i 
Faye Bt MES Tieths property of the old company charged with the 

Railway Co. v. Garrett, 50 O. 8. 405, 417 (1893). 

‘ An agreement by a constituent company to maintain a water course 
is binding on the consolidated company. 

Bell v. Railway, 3 C. C. 31; 2. D. 19. 
iter tae Be obaa Es double liability law, a creditor of a 

» sg 4 . ce nd 
stockholders ere aed aiid ak subject the statutory liability of 
arriott v. Railway, 16 L. D. 1 : 3 
©, Cluver p7aeepecap. ane (1905); s.¢, 8 C. C. n. 8. 495; 10 
For rights of creditors of a 


sets, see note to § 8710, corporation on sale of its entire as- 
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How liability enforced. General creditors have no lien upon the 
property of constituent companies before consolidation, nor afterward un- 
less such lien is established by judgment and execution. 

Greene v. Railroad Co., 62 O. S. 67, 79 (1900). 

The consolidated company holds its property acquired by such con- 
solidation in its own right, and not in trust for the constituent com- 
panies, and such property can not be reached by creditor’s bill. 

Greene v. Woodland, etc., R. R. Co., 62 O. 8. 67 (1900). 

But it has been held that an agent of the consolidated company may 
be guilty of contempt of court for forcibly preventing a levy on property 
transferred by a constituent company, under an execution issued on a 
judgment against such constituent company. 

State v. Brimson, 46 W. L. B. 275 (Sup. Ct. without rep., 1901). 

Where a suit was commenced against a constituent company, and 
an answer filed in its name by the attorneys for the consolidated 
company, the plaintiff was permitted to amend his petition and sub- 
stitute the consolidated company as defendent. Boehmke v. Traction 
Co., 88 O. S. 156 (1913). 


Equitable lien for debts of old company. On the consolidation of 
companies under this act the new company takes the property in its own 
right, subject only to the payment of the debts of the constituent com- 
panies. This liability is created by statute, and an equitable lien results 
as a consequence. 

Compton v. Railway Co., 45 O. 8S. 592 (1888). 

See Continental Trust Co. v. Toledo, ete., R. R. Co., 86 Fed. 929 

(1898). 

Contra, Wabash, etc., Co. v. Ham, 114 U. 8. 595 (1884). 

Wabash, etc., Co. v. Adelbert College, 208 U. S. 38 (1908). 

This equitable lien is a result of the proceedings under which the new 
company acquired its title to the property, and of it the creditors of the 
new company have, in law, the same notice they have of prior mortgages 
on the same property. 

Compton v. Railway Co., 45 O. 8. 592 (1888). 

Where the consolidation agreement undertakes to protect certain 
unsecured debts of one of the constituent companies an equitable lien is 
established on the property of the old company to the extent of the debt. 

Compton v. Railway Co., 45 O. 8. 592 (1888). 

Contra, Wabash, ete., Co. v. Ham, 114 U. 8S. 595 (1884). 

See Wabash, ete., Co. v. Adelbert College, 208 U. 8. 38, 44 (1908). 

Compton v. Jesup, 68 Fed. 263 (1895). 

Tysen v. Wabash Ry. Co., 15 Fed. 763 (1883). 


Bonds and mortgages of constituent companies. Consolidation does 
not discharge the lien of a mortgage on the property of a constituent 
company. 

Railway Co. v. Lynde, 55 O. S. 23, 56 (1896); aff'd, 172 U. S. 493. 

Bonds of a constituent company which are negotiated after such con- 
stituent company went out of existence, but before maturity of the bonds, 
are protected by this section. 

Railway Co. v. Lynde, 55 O. S. 23, 56, 57 (1896) ; aff’d, 172 U. S. 493. 

A mortgage by a constituent company covering after-acquired 
property, in the absence of countervailing reasons, will cover prop- 
erty acquired by the consolidated company, although the mortgage 
does not expressly cover property subsequently acquired by ‘‘succes- 
sors’? of the mortgagor. Property substituted by a lessee for mort- 
gaged property removed may also come under the mortgage. 

But the mortgage does not attach to property conveyed to the 
consolidated company by other constituent companies, on the con- 
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solidation, unless so agreed and expressed in the terms of consolida- 
tion. Trust Co. v. Traction Co., 106 O. S. 577 (1922) 3:8. ¢., 20 Ny B 
phe cates 

ey Where mortgage creditors of a constituent company seek to set aside 
a transfer of its assets to the consolidated company, or to assert a first 
lien on such assets, on the ground that they were induced by fraud to sur- 
render their lien, the trustee of a mortgage executed by the consolidated 
company, on all its assets, is a necessary party. 

Union, ete., Co. v. Hess, 6 O. L. R. 372; 159 Fed. 889; 16 O. F. D. 

73 (C. C. A. 1908). 

An action to enforce a lien upon the property of a consolidated rail- 
road company, based upon an amount alleged to be due on equipment 
bonds issued by a constituent company, is an action not upon a liability 
created by statute, nor upon a written agreement, but is solely for equit- 
able relief and the period of limitation of such actions is ten years from 
the date when the cause of action accrues, and the cause of action ac- 
crues as to each installment when the same matures; the right to enforce 
the lien as to subsequently accruing installments of interest, or as to the 
principal of the bonds, can not be said to have accrued prior to the time 
when such installments and principal respectively matured. 

Adelbert College v. Toledo, etc., Ry. Co., 3 N. P. 15 (1894) ; 5 Dee. 14; 

s. c., 74 O. S. 483; 208 U. S. 44, 642. 


Miscellaneous. Subscriptions to the stock of constituent companies 
made after the enactment of this section pass to the consolidated com- 
pany; and suits may be brought thereon by the consolidated company. 

Mansfield, etc., R. R. Co. v. Brown, 26 O. 8S. 223 (1875). 

Mansfield, ete., R. R. Co. v. Stout, 26 O. S. 241 (1875). 

It is only as to creditors that constituent companies remain alive 
after a consolidation is consummated. Stock issued by a constituent 
company after the consolidation is spurious. 

Worthington v. Railway Co., 9 C. C. n. s. 433; 19 C. D. 321 (1904) ; 

aff'd, 75 O. S. 626. 
_ Where the transfer agent of a consolidated company transfers stock 
in a constituent company to secure his personal debt, and promises to 
exchange such stock for stock in the consolidated company, such promise 
is not admissible against the consolidated company in an action to com- 
pel the exchange. 

Worthington v. Railway, 9 C. C. n. s. 433; 19 C. D. 321 (1904); 

aff'd, no rep., 75 O. S. 626. 


Rescission of transfer to consolidated company. Where a consoli- 
dated company executed a mortgage to a trustee, to secure a bond issue, 
such trustee is a necessary party to an action brought by mortgage 
creditors of a constituent company who allege that they were induced by 
fraud to surrender their lien, and seek to set aside the transfer of assets 
to the consolidated company, or to assert a first lien on such assets. 

Union, etc., Co. v. Hess, 6 O. L. R. 372 (U.S. G1 CP AS19085 


Appointment of receiver issi i 
ney cgntarseaees) on rescission of sale of all the capital stock 


See National Salt Co. v. United Salt Cc 
oa hays Ne os SieNeees 325; phy ean Pes © 348 
(CC). Ps 1901)ss..e, 12.0. D) 388: : 


< Hepes 9039. (Companies may dispose of stocks and 
onds acquired by consolidation.) A consolidated railroad 
company formed by the consolidation of a railroad company 
or companies created by or existing under the laws of this 
State, and any other state or states, with a railroad com- 
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pany or companies of this state or of another state, may 
take, hold, pledge or otherwise dispose of under such terms 
and agreements as the board of directors of such consoli- 
dated railroad company prescribes, the stock and bonds of 
any other company acquired upon consolidation or received 
by virtue of any purchase or lease or operating contract 
heretofore or hereatter made or executed, and may maintain 
and operate a railroad purchased under authority of law, 
and lease or contract to operate a part or all of a railroad 
constructed or in the course of construction by another 
company of this state or of another state, if the line of road 
covered by such lease or operating contract is connected 
with a line of road of such consolidated railroad company, 
on such terms as the companies agree upon. (R. S. See. 
3384a; April 11, 1890, 87 v. 183.) 


Section 9040. (Consolidated company may issue stock in 
lieu of purchase money.) When a consolidated railroad com- 
pany described in the next preceding section is in posses- 
sion of or operating in connection with or extension of 
its own railroad line or lines, any other railroads or railroad 
‘in this state, or any other state or states under purchase, 
conveyance, lease, contract, or agreement, such consolidated 
railroad company may take a surrender or transfer of the 
whole or a part of the capital stock of the company, con- 
veying, leasing, or owning such railroad, from one or more 
stockholders, and issue in exchange therefor the like addi- 
tional amount of its own capital stock at par, or on such 
other terms and conditions as are agreed upon by the di- 
rectors of the consolidated railroad company. (R. S. See. 
3384b; April 11, 1890, 87 v. 183.) 


Section 9041. (Property of company acquired by pur- 
chase vested in consolidated company.) When the whole of 
such capital stock is so surrendered or transferred, and a 
certificate thereof filed in the office of the secretary of state, 
under the common seal of the consolidated railroad com- 
pany to which such surrender or transfer shall have been 
made, the estate, property, rights, privileges, and franchises 
of the company whose stock was so surrendered or trans- 
ferred, thereupon shall vest in and be held and enjoyed by 
such consolidated company to whom the surrender or trans- 
fer was made, as fully and entirely, without change or 
diminution, as they before were held and enjoyed and be 
managed and controlled by the board of directors of such 
consolidated company to which such surrender or transfer 
shall have been made. The two companies thenceforth shall 
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be consolidated and be one company under the corporate 
name of such consolidated company, without any other 
formalities or proceedings. (R. S. Sec. 3384b; April 11, 
1890, 87 v. 183.) 


Section 9042. (Effect of consolidation.) Nothing in the 
two next preceding sections shall relieve such consolidated 
company from paying the fee provided by law in case a 
corporation files a certificate for an increase of its capital 
stock. The rights of a stockholder not surrendering or 
transferring his stock, shall not be affected hereby, nor 
existing liabilities or the rights of creditors of the com- 
pany whose stock has been so surrendered or transferred, 
be affected by this or such preceding sections. (R. S. See. 
3384b; April 11, 1890, 87 v. 183.) 


This section, in requiring the consolidated company to pay a percent- 
age fee on the capital stock acquired, is constitutional. 

Ashley v. Ryan, 153° U.S: 43863; 8 ©. F.. D2 215; 8. ¢.,-49 O. S. 504 

(1892). 

Where the transfer agent of a consolidated company transfers stock 
in a constituent company to secure his personal debt, and promises to 
exchange such stock for stock in the consolidated company, such promise 
is not admissible against the consolidated company in an action to compel 
the exchange. 

Worthington v. Railway, 9 C. C. n. s. 483; 19 C. D. 321 (1904); 

aff'd, no rep., 75 O. S. 626. 


Section 9043. (To establish a principal office.) As soon 
as convenient after the consolidation, the new company shall 
establish a principal office at some point in this state on 
the line of its road, but may change it at pleasure. Public 
notice of such establishment or change shall be given in 
some newspaper. This section and other laws respecting 
the residence of directors or corporations, the keeping of 
a principal or general office, and the records of corporations, 
shall not apply to consolidated railroad companies formed 
by the consolidation of a company or companies created 
by or existing under the laws of this state and any other 
state or states, with a railroad company or companies of 
this state or of any other state. The election for directors 
of such consolidated companies may be held at the principal 
office of the company, whether located in this or any other 
state under the laws of which the consolidated company was 
created. But at least two- directors of such consolidated 
company must be residents of this state. and a general 
office of the company maintained within this state. of which 
notice shall be given as above provided. (R. S Sec 3385 ; 
April 11, 1890, 87 v. 184; April 10, 1856, 53 vy. 143, F: 6.) 
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See § 8744. 
Inheritance tax on stock in consolidated company; see note to 
§ 5348-2, and Opins. Atty. Gen. 1920, p. 952; 12 Dept. Rep. 603. 


Section 9044. (Actions against new company.) Suits 
may be brought and maintained against the new company 
in the courts of this state, for all causes of action, in the 
same manner as against other companies. (R. S. Sec. 3386; 
April 11, 1890, 87 v. 184; April 10, 1856, 53 v. 143, § 6.) 


Section 9045. (Taxation of road partly in this state.) 
That part of the road of such consolidated company in this 
state, and all its real and personal property therein, shall 
be listed for taxation and taxed in the same manner as the 
road and property of other railroad companies in this state. 
To ascertain the proportion of the rolling machinery subject 
to taxation here, the officer listing it shall ascertain the 
value of all the rolling machinery of the company, and 
return a sum bearing such proportion to the value of the 
whole, as the length of the line of such road in this state 
bears to the length of the whole line. (R. S. Sec. 3387; 
April 10, 1856, 53 v. 148, § 8.) 


Section 9046. (Proof dispensed with.) It shall not be 
necessary to produce or prove the charters of the companies, 
parties to such consolidation, the laws of the several states 
under and by virtue of which such consolidation was ef- 
fected, or the original articles of consolidation, in any suit 
brought to charge such consolidated company with a lia- 
bility of ‘either of the companies, parties to the act of con- 
solidation. (R. 8S. See. 3392; February 19, 1858, 55 v. 8, § 2.) 


Section 9047. (Two or more companies owning a road 
may divide and dispose of it.) When two or more railroad 
companies, are owners in common of the whole or a part 
of a railroad situate within this state, and by reason of 
inequality in the amount of business done thereon by each 
company, require a different degree and extent of improve- 
ment and development, such companies may enter into any 
arrangement they agree upon, for enlarging, improving, 
developing or increasing the facilities of such road or any 
part thereof. In pursuance of such agreement, or other- 
wise, they may make such division of the railroad and ap- 
purtenances thereon, and execute and deliver each to the 
other, or to any other railroad company having authority 
to purchase it, such deed or deeds of conveyance for the 
whole or part of such railroad, as is agreed upon between 
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such companies. Nothing herein shall impair the lawful 
lien of any creditor upon the railroad as conveyed. (R. S. 
Sec. 3392-1; April 11, 1888, 80 v. 111, §1.) 


Section 9048. (Proceedings when companies cannot agree 
on a division.) If such companies are unable to agree upon 
an equitable plan for improving and developing, or for the 
division and sale of the railroad and appurtenances or part 
thereof so owned in common, either company from time to 
time may file with the state railroad commission a statement, 
under its seal, of the character and estimated cost of any 
addition, or change in the nature of the roadbed, right of 
way, main or side track or tracks, bridges, culverts, build- 
ings, structures, fixtures, or appurtenances or either or any 
part thereof of such railroad, or part thereof, desired by 
such company, and of its inability to agree with the other 
joint owner or owners in respect to making them. Upon 
receipt of such statement the commission within thirty days 
of its filing, shall appoint a time when the owners of such 
railroad or part thereof may be heard respecting the rea- 
sonableness and necessity of such proposed additions or 
improvements, and give due notice in writing of the time 
and place of such hearing to each of the owners. Such 
commission may make such order in respect to the reason- 
ableness or necessity of the whole or any part of such addi- 
tions or improvements, as well as the manner in which they 
are to be made, and the periods within which they shall be 
paid for, as to it seems proper, and its decision in the mat- 
ter shall be final. (R. S. Sec. 3392-2; April 11, 1883, 80 v. 
Lil $2:) 


Section 9049. (Cost of improvements.) The cost of such 
additions or improvements, unless otherwise agreed between 
the joint owners, shall be paid by them in proportion to their 
ownership in the joint property, irrespective of the amount 
of traffic which each owner may then have passing over such 
railroad. If either owner fails or refuses to pay the share 
of cost due from it on the basis herein fixed, or within the 
period or periods fixed by such commission, suit may be 
entered and judgment taken against that party. Such 
Judgment shall be a valid len upon the interest in such 
railroad or part thereof owned jointly of such party in 
default, and may be sold at public sale as in other cases 


upon execution. (R. S. See. 3392-3; April 11, 18838, 80 v. 
111, §3.) 


Cited, Stewart v. Railway, 53 O. S. 151. 
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Section 9050. (Who may purchase.) A railroad com- 
pany having authority to own or operate a railroad in this 
state, may purchase such interest at such sale, and enjoy 
and exercise in respect thereto, all the rights, privileges 
and franchises which were exercised or enjoyed by the com- 
pany owning it up to the time of sale. The compulsory 
power of enforcing additions or improvements provided for 
in this and the two preceding sections shall not extend to 
local or terminal depot or shop grounds or facilities, the 
joint use of which is not needed by all the joint owners. 
(R. 8S. Sec. 3392-3; April 11, 1883, 80 v. 111, §3.) 


Section 9051. (Partition not compulsory.) Nothing in 
the four preceding sections shall be held to imply or confer 
a right or power of compulsory partition of the joint prop- 
erty against the will of either of the joint owners; but it 
may be sold upon execution as therein provided. (R. S. 
See. 3392-4; April 11, 1883, 80 v. 112, § 4.) 


Section 9052. (Company selling interest may purchase or 
condemn land along route.) If, pursuant to the agreement 
or to the proceedings above provided for, either company 
sells or conveys or suffers to be sold or conveyed, its interest 
in the railroad or part thereof so owned in common, such 
company may acquire by purchase or condemnation, such 
land as is needed to enable it to construct, maintain and 
operate, a railroad along and adjacent to such part of its 
chartered route as was so sold or conveyed, and it shall have 
and enjoy all rights and franchises in respect to such newly 
acquired railroad as were held and enjoyed in respect to the 
railroad sold or conveyed. (R. S. See. 3392-5; April 11, 
1883, 80 v. 112, § 5.) 


Section 9053. (To what companies these provisions ap- 
ply.) Section ninety hundred and forty-seven to ninety 
hundred and fifty-two both inclusive, shall apply in case 
one or more companies or owners in common has leased its 
interest in the portion of railroad owned in common, and 
the lessee of such interest may unite with the lessor in the 
agreement provided for in such section ninety-hundred and 
forty-seven or with such lessor and owner be compelled to 
make or pay for the addition and improvements contem- 
plated therein. (R. S. Sec. 3392-6; April 11, 1883, 80 v. 112, 
§ 6.) 
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eorLWPai cosines to pay purchase price. 


PRIVATE SALE. 


Section 9054. (Company may sell roadbed and right of 
way.) A company, owning in whole or part a roadbed and 
right of way for a railroad within this state, including those 
acquired by purchase at judicial sale, which, from lack of 
means, or other cause is unable to complete the construction 
of the proposed line of road thereon, may sell, assign and 
transfer it, or a part thereof, to any other company incor- 
porated under the laws of Ohio, with authority to construct 
and operate a railroad over the same route, or any part 
thereof, which transfer shall include all work done upon 
such line of road, with all material furnished therefor, not 
exempted by the terms of the grant, and all rights, privi- 
leges, and easements, as fully as they are or may be pos- 
sessed by the company making the transfer, and to the 
same extent, vest the title of and the right to enjoy them 
in such grantee. (R. S. Sec. 3409; May 5, 1868, 65 v. 142 
§1; May 7, 1869, 66 v. 334, §§1, 2.) an. 


A railroad company can not acquire a parallel and naturally com- 


Beene eae a although under construction and not completed. 


State v. Railway Co., 13 C. C. n. s. 145; 22 C. D. 147 (1910). 
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This section is a part of every subscription to stock, and a sale by 
the company of a part of its road under this section does not release the 
subscriber except when, and as, provision is made therefor by statute. 

Armstrong v. Karshner, 47 ©, 8S. 276 (1890). 

This section confers no authority on railway companies to sell sub- 
scriptions to their stock along with their roads when they find it im- 
possible to complete the same, from lack of means. And if it were at- 
tempted to transfer a conditional subscription to the company purchasing 
the road, such company could not by performing the condition precedent 
fix the liability of the subscriber. 

Railroad Co. v. Hinsdale, 45 O. S. 556 (1888). 

A railroad company, having acquired title to lands for railroad pur- 
poses by grant or proceedings in appropriation, may sell to another cor- 
poration for like railroad purposes all or a part of the same. Such a 
sale is not an abandonment of the premises unless such was the intention. 

Garlick v. Railway Co., 67 O. S. 223 (1902). 

See Platt v. Penna. Co., 43 O. S. 228 (1885). 

Penna. Co. v. Platt, 47 O. S. 366 (1890). 

Power to sell property generally. 

See Donner v. Dayton, etc., R. Co., 1 C. 8S. C. R. 130 (1871). 

The purchaser of a railroad, whether at judicial sale or other- 
wise, has no right to operate it for his own private purposes to the 
exclusion of the public. State v. Black Diamond Co., 97 O. 8S. 24 
(1917). 


Section 9055. (Transfer to be by deed.) Such transfer 
shall be by ceed, executed by the president of the company 
grantor, in the manner provided by law for the conveyance 
of real estate, and for such consideration as the parties agree 
upon. (R. S. Sec. 3410; May 5, 1868, 65 v. 142, § 2.) 


See § 8761. 


Section 9056. (Two-thirds in interest of stockholders 
must consent.) Before such transfer may be made, the 
president of the company shall call a meeting of its stock- 
holders, at some convenient point on the line, or at a 
terminus of the road, of which he shall cause at least thirty 
days’ notice to be published, in some newspaper printed or 
in general circulation in each county in which such road- 
bed and right of way are situated. By a concurrent vote of 
two-thirds in interest of the stock represented thereat by 
the owners thereof, in person, or by proxy, the meeting 
may declare by resolution the inability of the company to 
complete its line of road, prescribe the terms of the pro- 
posed transfer of its roadbed and right of way, and direct 
the president of the company to execute the deed. AU 
such proceedings, resolutions, and directions shall be duly 
recorded in the proper record of the company, and a copy 
thereof delivered to the grantee. They also shall be recited 
in the deed. (R. S. Sec. 3411; May 5, 1868, 65 v. 142, § 3.) 
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Section 9057. (What interest dissenting stockholder may 
retain.) No transfer shall be made against the dissent of 
any stockholder, expressly declared and filed in writing at 
such meeting, without the guaranty of the company grantee 
that it will issue to him certificates of its capital stock, equal 
in amount to his pro rata interest as a stockholder of the 
grantor, in the amount for which the property is sold. (RK. 
S. Sec. 3412; May 5, 1868, 65 v. 142, § 4.) 


Conditional subscribers to stock do not acquire any rights under this 
section until the happening of the contingency upon which payments on 
the subscription are made dependent. 

Railroad Co. v. Hinsdale, 45 O. S. 573 (1888). 

Armstrong v. Karshner, 47 O. 8. 276, 299 (1890) ; § 8791. 


Section 9058. (Title vests in grantee.) The title to the 
property transferred, with the right to use, occupy and 
enjoy it for all purposes proper in the construction, main- 
tenance, and operation of a railroad thereon, shall pass to 
and vest in the company grantee, by the execution of such 
deed, to the same extent as the granting company might 
or could use, occupy, and enjoy it. (R. 8. See. 34138; May 
5, 1868, 65 v. 142, §5; May 3, 1873, 70 v. 245, $1.) 


Section 9059. (Certain rights of way forfeited.) Where 
upon an unfinished road, a right of way, or part thereof, 
remains for ten years unused for railroad purposes, it shall 
be held forfeited, and shall revert to the owner of the land, 
unless at least twenty miles of the road have been com- 
pleted by the company during that period, or, unless an 
average of one thousand dollars per mile has been expended 
for construction before the expiration of such period. (R. 
S. he oe May 5, 1868, 65 v. 142, §6; April 22, 1898, 93 
v. 207. 


Abandonment of easement. See note to § 8759. 


EQUIPMENT CONTRACTS. 


Section 9060. (Certain contracts of sale void unless 
recorded.) No contract of, or for the sale of railroad equip- 
ment, rolling stock, or other personal property to be used in 
or about the operation of a railroad, by the terms of which 
the purchase money, in whole or part, is to be paid in the 
future, and wherein it is stipulated or conditioned that the 
title to the property sold shall not vest in the vendee, but 
shall remain in the vendor until the purchase money has 
been fully paid, shall be valid against creditors or innocent 
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purchasers for value, unless recorded, or a copy thereof 
filed, in the office of the secretary of state. When the con- 
tract is so recorded, or a copy thereof so filed, the title to 
the property sold, or contracted to be sold, shall not vest in 
the vendee, but remain in the vendor until the purchase 
money has been fully paid; and such stipulation or condi- 
tion shall be and remain valid, notwithstanding the delivery 
of the property to, and its possession by the vendee. (R. 
S. Sec. 3378a; March 16, 1882, 79 v. 45.) 


The general conditional sales statutes (G. C. §§ 8568-8570) do not 
apply to conditional sales of railroad equipment, which are specially pro- 
vided for by § 9060 et seq. 

Metropolitan Trust Co. v. Railroad Co., 93 Fed. 702 (C. C. 1899). 

Metropolitan ‘Trust Co. v. Equipment Co., 108 Fed. 918; 13 O. F. D, 

643 (C. C.'A. 1901). 

The seller of equipment to a railroad company, retaining the title 
as security for the purchase price, is entitled, on a foreclosure of a mort- 
gage covering all of the railroad property, to take back the property, or, 
in case the mortgagee elects to retain it, to a first lien thereon for the 
balance due, without deduction for expenditures for preservation or im- 
provement, made by the railroad company or its receiver. 

Metropolitan Trust Co. v. Equipment Co., 108 Fed. 913; 13 0. F. D. 

643. (C. C. A. 1901); 8. &, 93 Fed. 702 (C. C. A. 1899). 

Where the agreement states that the property described is leased at 
a fixed rental, and that title to the property shall not vest in the railroad 
company, but shall remain in said trustees until the terms of the agree- 
ment shall be fully complied with, it comes within this section as a lease 
or a contract of sale, or a contract for the sale of railroad equipment. 

Union Trust Co. v. New York, ete., R. R. Co., 17 W. L. B. 176, 180 

(1887). 

Where the court appoints receivers of the property of a railroad com- 
pany, and directs them to join the company in the execution of a lease, 
consolidating former leases of rolling stock, the terms of which have not 
yet expired, the purpose and provisions of which consolidated lease 
are to provide a lower monthly rental and extend the period of the leases 
—but leaving the title to the rolling stock in the lessors, with conditions 
of forfeiture for nonpayment of the rentals and other breaches of the 
covenants, such consolidated lease is not a sale of the rolling stock to the 
receivers, and the lessors are entitled to a preference over the bonded 
indebtedness of the railroad company, only for the rentals which accrue 
after execution of such consolidated lease and during the existence of the 
receivership. 

Central Trust Co. v. Ohio Southern R. R. Co., 17 C. C. 633 (1898) ; 

a Ge Deaki. 


Section 9061. (Parties may provide for a conditional 
sale in a lease.) In any written contract for the renting, 
leasing, or hiring of such property to be so used, it shall be 
lawful to stipulate or provide for a conditional sale of the 
property at the termination of such renting, leasing, or hir- 
ing, and to stipulate or provide that the rental reserved as 
paid, or when paid in full, shall be applied and treated as 
purchase money. In such contract it shall be lawful to 


G. C. § 9064 OHIO PRIVATE CORPORATIONS. 1446 


stipulate or provide that the title to such property shall 
remain in the lessor or vendor until the purchase money has 
been fully paid, notwithstanding delivery to and possession 
by the other party; subject, however, to the requirement as to 
recording or filing contained in the next preceding section. 
(R. S. See. 3378b; March 16, 1882, 79 v. 45.) 


A contract purporting to be a lease of equipment to a railroad com- 
pany, which executes so-called “lease warrants”, on the payment of which 
the railroad company is to become the owner, is in legal effect a condi- 


tional sale. 
Metropolitan Trust Co. v. Equipment Co., 108 Fed. 913; 13 0. F. D. 
643 (C. C. A. 1901); 8. c., 93 Fed. 702. 


Section 9062. (Secretary of state to file contracts.) The 
secretary of state, when so requested, and upon being paid 
the proper fees, shall record any such contract, and shall 
file in his office a copy of any such contract, when it is de- 
livered to him for that purpose. For every such copy so 
filed he shall be entitled to receive one dollar. (R. S. See. 
3378¢; March 16, 1882, 79 v. 45.) 


Section 9063. (Construing application of preceding sec- 
tions.) The provisions of the sections ninety hundred sixty, 
ninety hundred sixty-one and ninety hundred sixty-two of 
the General Code shall extend and apply, not only to con- 
tracts made with a railroad company, as vendee or lessee, 
but also to all contracts which may be made with any in- 
terurban or street railroad company or corporation, or other 
company, corporation, or person as vendee or lessee, by 
which any such interurban or street railroad company, or 
corporation, or other corporation, company or person shall 
undertake to purchase, rent, lease or hire any railroad, in- 
terurban or street railroad equipment, cars, rolling stock, 
or other personal property, designed for use on, or in con- 
nection with, a railroad or railroads, interurban or street 
railroad or railroads, in this or other states. (May 20, 


een 101 v. 323; R. S. Sec. 3378d; April 12, 1889, 86 v. 
55; 


RECEIVER AND JUDICIAL SALES. 


Section 9064. (Receiver.) When a line of railroad, the 
whole or part of which lies within this state, by order of 
court, has been placed in the hands of a receiver, who has 
taken charge of and is operating it for the purpose of carry- 
ing passengers, freight, and doing such other things as 
ordinarily belong to the running and management of rail- 
roads, in his official capacity, such receiver may sue or be 
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sued in the courts of this state without leave previously 
granted. No person shall act as such receiver unless he is 
a resident citizen of this state. (R. 8. Sec. 3415; March 12, 
Leia. Gd WH idls§1:) 


Cited, Cleveland, etc., R. R. Co. v. Orme, 1 C. C. 511; 1 C. D. 285 
(1885). 


Suits by receivers. A receiver of a railroad company is a competent 
party plaintiff in a suit to restrain ditch proceedings against the com- 
pany, commenced and prosecuted after his appointment as such receiver. 

Caldwell v. Trustees, 2 C. C. 10 (1886); 1 C. D. 332. 

A foreign receiver of a corporation, with no other title to its assets 
than that derived from his appointment in a suit brought in another state 
to adjudicate and enforce liens and subject its assets and property to the 
claims of creditors, can not maintain an action in Ohio for the collection 
of its assets, either in his own name or in that of the corporation. 

Leman v. MacLennan, 7 C. C. n. s. 205; 18 C. D. 137 (1905); aff’d, 

75 O. S. 643. 

But where, in another state, trustees under a mortgage sought to 
enforce their rights on a railroad and its equipment and pending an 
application for a receiver, a creditor of the same state attached rolling 
stock temporarily in Ohio; a receiver subsequently appointed on such 
application, with authority to take possession of all property including 
that attached, was permitted to maintain an action to recover possession. 

Bank v. McLeod, 38 O. S. 174 (1882). 


Suits against receivers. This section authorizes suits to be brought 
against the receiver of a railroad, and the same prosecuted to final judg- 
ment without leave of court; in other words, such suits stand upon the 
same footing and entitle those bringing them to the same rights and 
privileges as if leave had been granted, and no more. But this section 
does not authorize a levy or sale of property in possession of the receiver 
without leave of court. 

Croy v. Marshall, 3 C. C. 489 (1888); 2 C. D. 280. 

Where property is improperly in the possession of a receiver the 
remedy of a creditor is by application to the court appointing such re- 
ceiver for an order requiring the receiver to release it. 

Croy v. Marshall, 3 C. C. 489; 2 C. D. 280 (1888). 

Where a plaintiff in an action against a railroad company, whose 
property is then in the hands of a receiver (appointed by the same court) 
to which action such receiver is not a party, recovers against the com- 
pany a money judgment, the same is not void or invalid on the ground 
that the court had no jurisdiction. Such judgment is valid as against the 
company, and operates as a lien on its lands, and may be enforced after 
the discharge of the receiver. 

Mather v. Cincinnati, etc., Ry. Co., 3 C. C. 284 (1888); 2 C. D. 161. 

This section can not affect the power of a federal court to pass on 
a motion for leave to sue a receiver appointed by it. 

Hayes v. Columbus, ete., Ry. Co., 34 W. L. B. 2; 67 Fed. 630; 9 O. 

F. D. 85 (1895). 
Suit by state against receiver for taxes. 

See Treasurer v. Dale, 60 O. S. 180 (1899). } 

A receiver operating a railroad is liable, in his official capacity, for 
negligence. 

Meara v. Receivers, 20 O. S. 137 (1870). 

Potter v. Bunnell, 20 O. S. 150 (1870). ie 

Where leave to sue a receiver is required, notice of the application 
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for such leave need not be given the parties in the action in which the 
receiver was appointed. Notice to the receiver is sufficient. 

Potter v. Bunnell, 20 O. S. 150 (1870). 
Satisfaction of judgment against receiver. 

See § 9066 and note. 


Miscellaneous. Nonresident receivers. 
See Caldwell v. Pittsburg, etc., R. Co., 33 W. L. B. 134 (1894). 
Bayne vy. Brewer Pottery Co., 82 Fed. 390; 10 O. F. D. 538 (1897). 
A receiver is not the agent of the corporation. : 
Consolidated Coal Co. v. Cincinnati, ete., R. R. Co., 10 W. L. B. 42 
(1883). 


Section 9065. (When action brought; service.) Actions 
may be brought against the receiver or receivers of a steam 
railroad or of any electric railway, whether such electric 
railway be a street railway or an interurban railway, in any 
eounty through or into which such railroad or railway is 
constructed. Service of summons may be made on the re- 
ceiver, or superintendent of the road, or a ticket or freight 
agent in the employment of or acting for the receiver. No 
service made upon such agent shall be valid, unless his office 
or place of business is in the county where the suit is brought. 
(106 v. 185; R. S. See. 3416; March 12, 1872, 69 v. 31, §2.) 


Cited, Railroad Co.*v. Orme, 1 C. C: 513;'1 C. D. 285 (1885). 
Service on receiver, §§ 11231, 11233. 


_ Section 2066. (Application of funds; lien.) The earn- 
ings of a railroad in the hands of a receiver, and all other 
money which comes into his hands as receiver, shall be 
applied first to pay costs and expenses of the suit in which 
he was appointed, and the expenses of operating and man- 
aging the road, including materials and supplies procured 
by him therefor, and liabilities incurred by him in such op- 
eration and management. Judgments recovered against a 
receiver for injuries to person or property, or for wages 
of employes or work done or materials furnished while he 
1s operating or managing the road, shall be a lien on the 
funds in his hands as receiver, but shall affect him only in 


his trust capacity, and not individually. (R. S. See. 3417; 
March 12, 1872, 69 v. 31, §3.) y. (R. 8. See. 3417; 


ee eee of a judgment rendered against a receiver in an action 
or the recovery of damage for personal injuries can only be obtained out 


of the fund in his hands, as may be directed by tl inti i 
Meara v. Receivers, 20 O. Rf 137 (1870), Pie rh i Lee 


eee Mining Co. v. Railway, 10 W. L. B. 42 

_'The state is not included in this section, ¢ iori i 

claim. for taxes is not thereby affected. 0 ne ES Tt Se ae 
Treasurer v. Dale, 60 O. S. 180 (1899). 
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Section 9067. (When receiver must deposit money.) 
When the line of a railroad operated by a receiver is wholly 
within’ this state, all money which comes into his hands, 
whether from operating the road or otherwise, shall be kept 
and deposited in such place within this state as the court 
directs, until properly disbursed. If a part of the road hes 
in another state, the receiver shall be required to deposit in 
this state at least such share of the funds in his hands as 
is proportioned to the value of the property of the company 
within this state. (R. S. Sec. 3418; March 12, 1872, 69 v. 
31, § 4.) 


Section 9068, (Certain roads may be sold at judicial 
sale.) The real and personal property, road-bed, right of 
way, fixtures, and franchises of a railroad company in this 
state which has not completed, nor conveyed by deed of 
trust, or mortgage, any part of its road, and which is in- 
solvent, and whose property is in the hands of a receiver 
appointed by a court of competent jurisdiction, may be sold 
at judicial sale; and the title thereto, with all the rights, 
liberties, faculties, and franchises, shall pass by such sale, 
and vest in the purchaser thereof, as fully as they had been 
possessed, exercised, and enjoyed by such company. (R. S. 
Sec. 3420; May 4, 1868, 65 v. 192, § 1.) 


Section 9069. (Receiver must petition therefor.) Before 
such sale shall be ordered, the receiver shall file in such 
court his petition therefor, in which he shall set forth the 
names of the creditors of the company, with the sums due 
to each, as nearly as can be ascertained, a statement of its 
assets, exclusive of its road-bed, rights of way, and fran- 
chises, and a pertinent description, in general terms, of the 
road-bed, right of way, and property so sought to be sold, 
and cause notice thereof to be published, for six consecutive 
weeks, in some newspaper printed and of general circula- 
tion in each of the counties wherein any part of the road- 
bed is situated. Before the distribution of the proceeds of 
the sale, any creditor may appear and set up his claim by 
answer, and have it determined by the court, if it is omitted 
from or inaccurately stated in the petition. (R. 8. Sec. 3421; 
May 14, 1868, 65 v. 192, § 2.) 


Section 9070. (Order for appraisement.) On proof of 
the publication of such notice, and being satisfied that a sale 
is necessary to pay the indebtedness of the company, the 
eourt shall order the sale of such road, road-bed, rights of 
way, property, and franchises, on such terms of payment 
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as it deems proper, and issue its order to the receiver, com- 
manding him that he cause them to be appraised by com- 
missioners, selected by the court, skilled in the construction 
and value of such road-beds as they may be called upon to 
appraise, having the qualifications of a freeholder, not less 
than three in number, and consisting of at least one from 
each county in which any part of the road-bed is situated. 
Such proceedings shall be had under the order as are pro- 
vided by law in sales of real estate made by judicial order 
in other cases, so far as they are applicable. (R. 8S. See. 
3422; May 14, 1868, 65 v. 192, § 3.) 


Section 9071. (Notice of sale to be published.) Before 
such sale is made, notice thereof shall be given by publica- 
tion, for six consecutive weeks in some newspaper published 
and of general circulation in each of the counties through 
or in which such road is located, and also in some news- 
paper published and of general circulation in each of the 
cities of New York and Cincinnati, for at least thirty days 
prior to the day of sale. The sale shall not be made for 
less than two-thirds of the appraised value of the property 
and rights, unless, upon their having been twice offered and 
not sold the court in its discretion orders a reappraisement. 
(R. S. Sec. 3423; May 14, 1868, 65 v. 192, § 4.) 


Deposits filed with bids should be returned to the bidder in case he 
does not buy the property. 


Feike v. Cincinnati, ete., Ry. Co., 3 C. C. 72; 2 C. D. ATS. C5 VE 
L. B. 75 (1887). 


Section 9072. (Confirmation of sale and deed.) When 
a sale is made and reported to the court, if satisfied that it 
was conducted according to law, and _ its order, the court 
shall confirm the sale, and order the receiver to execute and 
deliver to the purchaser a deed of conveyance for the road, 
road-bed, rights of way, real estate, fixtures, and franchises 
So sold. (R. 8. See. 3424; May 14, 1868, 65 v. 192, § 5.) 


__ Where a tract of land was not sold, or intended to be sold, and not 
paid for, but, by mistake, was included in the report of sale, such mistake 
may be corrected in equity against the purchaser or his heirs even after 
confirmation of the sale and the execution of the deed 

Stites v. Wiedner, 35 O. S. 555 (1880) 


: epanee 9073. (How proceeds distributed.) The proceeds 
7 € sale, after paying the costs and expenses thereof and 
€ unpaid expenses of the trust against the company, shall 


be distributed pro rata amon i ; 
é é gz all it : 
3495; May 14, 1868, 65 v. 192, §6.) me See 


bi 
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Section 9074. (Who may purchase property.) A com- 
pany organized under the laws of this state may purchase 
such property. Any number of persons not less than five 
may purchase such road, read-bed, rights of way, property, 
and franchises at such sale, and, on filing a transcript of 
the decree of confirmation in the office of secretary of state, 
they shall become a corporation of this state, amenable to 
its process and, with perpetual succession by such name as 
they assume, be subject to the law regulating such corpora- 
tions, and shall hold the property, rights, and franchises so 
purchased free from lability for the debts of the original 
corporation. (R. 8S. Sec. 3426; May 14, 1868, 65 v. 192, § 7.) 


Cited, Rice v. Nurfolk, etc., Ry. Co., 153 Fed. 497, 501 (1907). 


Section 9075. (How purchaser may acquire franchise.) 
The purchaser of a railroad, situated wholly or partly within 
this state, sold pursuant to judicial proceedings, may acquire 
the franchise to be a corporation originally vested in the 
company which held the road prior to such sale, by grant 
of such company, under such terms and conditions as are 
agreed upon by the directors of the company, with the con- 
sent of stockholders owning two-thirds of the stock. Such 
grant shall be in the form required by law to convey real 
estate, and shall pass such franchise to the persons or com- 
pany becoming the owner, by the purchase of such railroad. 
No grant may be made unless provision is made for granting 
to the stockholders in the original company stock in the 
reorganized company, upon equal terms with the stockhold- 
ers thereof, and it is acceptable to the directors making it. 
(R S. See. 3419; April 18, 1865, 62 v. 169, § 1.) 


This section is a general law within the meaning of article 1, section 
2 of the constitution. 

Ohio v. Sherman, 22 O. S. 411 (1872). 

Where a special charter, not subject to repeal or amendment, is trans- 
ferred under this section, the new charter granted by implication, being 
granted under the present constitution, would be subject to alteration 
and repeal. 

Ohio v. Sherman, 22 O. S. 411 (1872). 

The effect of a transfer under this section is a surrender or abandon- 
ment of the old charter by the corporators, and a grant de novo of a simi- 
lar charter to the so-called transferees or purchasers. 

Ohio v. Sherman, 22 O. 8. 411, 428 (1872). 

In an action brought to determine the priority of liens on, and for 
the sale of a railroad, neither lienholders nor general creditors can ques- 
tion the legality of the incorporation of the railway company, or the 
validity of mortgages of such company upon the ground of such illegality. 

Hatry v. Painesville, ete., Ry. Co., 1 C. C. 426 (1886); 1 C. D. 238; 

aff'd, 23 W. L. B. 281. : 
A charter can not be sold in the absence of statutory authority. 

Atkinson v. Marietta, etc., R. R. Co., 15 O. S. 21 (1864). 


G. C. § 9078 OHIO PRIVATE CORPORATIONS. 1452 


Stockholders’ liability after transfer. 

See Ohio v. Sherman, 22 On G4 (Sry 

An individual, who purchases a railroad at judicial sale, may or- 
ganize a corporation to operate, or sell to another railroad company, 
or he may ‘‘junk’’ it, but he is not authorized to operate it himself 
or sell it to a mining company. Townsend v. Walters, 15 O. L. R. 
382 (Pub. Ut. Com.); State v. Coal Co., 97 O. S. 24 (1917). 


Section 9076. (Purchaser at judicial sale may sell road, 
grant to be recorded.) The purchaser or purchasers of the 
property, road-beds, rights of way, fixtures and franchises 
of a railroad company in this state, situated wholly or in 
part in this state, sold pursuant to judicial order, judg- 
ment, or decree, and which sale is confirmed by the court 
making the order of sale, may sell such property or any 
part thereof. The title thereto, with all the rights, liberties, 
faculties, and franchises shall pass by such sale and vest 1 
the purchaser or purchasers thereof, as fully as if they had 
been possessed, exercised and enjoyed by such railroad com- 
pany. The grant thereof in the form by law required to 
pass real estate, shall be recorded in the record of deeds of 
the county or counties in which such property is situated, 
and the rights and franchises are or may be exercised. (RK. 
S. See. 3426a: March 11, 1880, 77 v. 60.) 


Section 9077. (Any number of persons may purchase, 
and incorporate.) A railroad company organized or exist- 
ing under the laws of this state may become the purchaser 
of such property, as provided in the preceding section. Any 
number of persons may purchase such road, roadbeds, rights 
of way, property and franchises, as provided herein, either 
directly at such judicial sale or by grant from the purchasers 
at such sale. On filing a copy of such deed or grant in the 
office of the secretary of state, with articles of incorporation 
executed in accordance with the law respecting the creation 
of corporations for profit, they, and such persons as associate 
with them, not less than five in number, shall become a cor- 
poration with perpetual succession by such name as they 
assume to themselves, with capacity to maintain and op- 
erate such railroads, whether located wholly within this 
state, or partly within this state and partly in another state 
or states. (R. 8S. Sec. 3426b; April 24, 1890; 87 v. 270; 
March 11, 1880, 77 v. 60.) a ie 


Section 9078. (May issue stock 

. and bonds to pay pur- 
chase price.) Such corporation shall have AARON Pe ts a 
vide for the purchase price of the railroad and other prop- 
erty so bought by the issue of its capital stock, preferred 


1458 RAILROADS. G. C. § 9079 


or common, and bonds secured by mortgage or otherwise, 
bearing interest at a rate not exceeding seven per cent per 
annum. Stock and bonds heretofore or hereafter issued as 
such purchase price, in amounts the incorporators, in good 
faith, agreed on, shall be valid, and taken as fully paid for 
by the transfer to the corporation of such railroad and prop- 
erty, and also by such issue of stock or bonds, to raise the 
necessary means suitable to improve such railroad property 
and equipment for the uses and purposes for which it is 
employed. Jn the operation and maintenance of its railroad, 
such corporation shall be entitled to all the rights, and be 
subject to all the obligations and restrictions imposed upon 
railroad companies by the laws of this state. (R. S. See. 
3426b; April 24, 1890, 87 v. 270; March 11, 1880, 77 v. 60.) 


CHAPTER 9. 


REORGANIZATION. 
§ 9079. When proceedings for reor- § 9091. Mortgaged property may 
ganizations may be had. be sold without appraise- 
§ 9080. Meeting of creditors and ment. 
proceedings. § 9092. Creditors may agree on 
§ 9081. What to be certified to the . capitalization. 
secretary of state. § 9098. Notice of agreement to be 
§ 9082. Property of new company. published. 
§ 9083. Powers of new company. $9094. Other creditors may sign 
§ 9084 Issue of stock or securi- the agreement. 
ties. § 9095. Rights of creditors who do 
§ 9085. Lien of mortgages. not sign agreement. 
§ 9086. Lien for labor performed. § 9096. Court to make order as to 
§ 9087. How such lien enforced. costs. 
§ 9088. Court to retain amount of § 9097. Agreement may be with 
lien. each interest. 
§ 9089. In case judgment recov- § 9098. When road used by two 
ered. companies. i 
§ 9090. Provisions applicable to § 9099. Stocks or bonds held in a 


certain other companies. fiduciary capacity. 


Section 9079. (When proceedings for reorganizations 
may be had.) When the proceedings are pending in any 
court for the sale of the road of a railroad company, under 
a mortgage or deed of trust, and two-thirds in interest of 
the creditors and two-thirds in interest of the stockholders 
of the company agree, in writing, upon a plan for the read- 
justment or capitalization of the debt and stock of the com- 
pany, the court shall render judgment against the company 
for the amount due and in arrear upon such securities, which 
judgment, from its rendition, shall be a lien on all the prop- 
erty embraced in such securities, and all the franchises and 
powers of the company including its franchises to be and 
act as a corporation, conferred by the charter and the 
amendments to the charter of the company. Upon a sale 
had under such judgment, and a purchase at such sale by 
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trustees, on behalf of the parties to such agreement, ap- 
pointed by the agreement, all the property so bound by the 
judgment, including such franchises, shall vest in such trus- 
tees. But such agreement shall provide that the unsecured 
debts of the company incurred for repairs or running ex- 
penses, shall be paid in money, or bonds of the reorganized 
company, of the highest class issued, as hereinafter pro- 
vided. A copy of the agreement shall be filed in such court 
before the rendition of the judgment. (R. 8S. Sec. 3393; 
April 11, 1861, 58 v. 70, § 1.) 


The lien of a judgment recovered for injuries sustained by the mis- 
conduct of agents of the reorganized company is, under § 9085, superior 
to that of a mortgage executed by the company. 

King v. Atlantic, ete., Co., 12 C. D. 551 (1886). 

Powers of committee. Sharpe v. Oil Co., 232 Fed. 703 (C. C. A. 
Ohio, 1917). 

Claims of unsecured creditors. Keetch v. Stowe, 205 Fed. 887 
(GC. ©. A. Ohio, 1913). 

Construction of agreement, 
Hatry v. Painesville, ete., Ry. Co., 1 C. C. 426; 1 C. D. 238 (1886) ; 
chiitok, Pat Me IBS Wey, onl 
Constitutionality of act of 1863. 
Mather v. Cincinnati, etc., Ry. Co., 3 C. C. 284; 2 C. D. 161 (1888). 


Section 9080. (Meeting of creditors and proceedings.) 
As soon as practicable after the sale, the trustees shall call 
a meeting of the parties to the agreement by a notice signed 
by a majority of the trustees, or of their survivors, and 
published not less than once a week, for four consecutive 
weeks in a newspaper printed in the cities of New York and 
Philadelphia, and in a newspaper printed in each county on 
the line of the railroad, specifying the day, place, and ob- 
ject of such meeting—the place to be on the line of the 
road. At such meeting, each of the parties to the agreement 
shall be entitled to vote according to the provisions thereof, 
but not exceeding one vote for every fifty dollars of the 
par value of the debt or stock of such party, according to 
a list of voters and their respective interests, which shall be 
prepared by the majority of the trustees, who may act as 
judges of the election. By a majority in interest of the 
persons present, in person or by proxy, such meeting may 
retain or change the name of the company, decide, for the 
time being, the amount of its capital, the number of shares 
into which it is to be divided, fix the number of directors 
their term of office, elect such directors, a majority of whom 
shall be residents of the state or states, in which such rail- 
road is situated, and do all things necessary or proper to 
reorganize the company. But any creditors shall be entitled 
to become a party to the agreement, either at or before the 
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meeting herein provided for. A stockholder shall be entitled 
to become a party thereto at any time within one year after 
such meeting. (R. 8. Sec. 3894; April 11, 1861, 58 v. 70, § 2.) 

Where a railroad corporation reorganizes under the act of April 11, 
1861, and, in the agreement therefor, it is stipulated that certain bonds 
of the original company shall be assumed by the new company, and the 
holder thereof entitled to vote at all meetings of stockholders, upon con- 
ditions specified, which he performs, the new company becomes liable to 
pay the bonds, and the holders thereof entitled to vote, without further 
action on the part of the new company. 

State v. McDaniel, 22 O. S. 354 (1872). 

In a corporation reorganized under this act, it is not necessary that 
the directors should be stockholders. The statute only requires them to 
be residents of the state, and in the absence of a statute requiring it, the 
discretion of the stockholders in electing directors is not limited to stock- 
holders. 

State v. McDaniel, 22 O. S. 354 (1872). 

See § 8661. 


Section 9081. (What to be certified to the secretary of 
state.) A certificate, under the common seal of the com- 
pany, specifying its name, and the railroad which it is to 
hold, maintain, and operate, shall be filed in the office of the 
secretary of state. A copy thereof duly certified, in all 
courts and places, shall be evidence of a compliance with 
all the. conditions and provisions of the two preceding sec- 
tions, and of the due reorganization and existence of the 
company. (R. S. Sec. 3395; April 11, 1861, 58 v. 70, § 3.) 


Section 9082. (Property of new company.) Upon such 
reorganization, and a conveyance by the trustees, or of such 
of them as are vested with the legal title, or their survivors, 
the railroad and other property, franchises and things pur- 
chased, and the franchises, powers, faculties, privileges, and 
immunities which were possessed and enjoyed by the original 
company, or by any company with which it had been con- 
solidated, shall pass to and be vested in the company as 
reorganized; and they, and all property and things which 
the reorganized company thereafter acquires, except as 
hereinafter provided, shall be taken, held, and disposed of 
for the use and benefit of the creditors and stockholders of 
the company, who become such upon and after the reorgan- 
ization, according to their respective rights, but subject to 
the powers of the company, and in no wise chargeable in 
respect to any debt, liability, or claim of any creditor or 
stockholder which subsisted prior to the sale and reorgan- 
zation. All property of the original company not embraced 
in the sale, upon the reorganization shall be vested in the 
company as reorganized, in trust for all parties interested 
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therein as creditors, stockholders or otherwise. (R. 8S. See. 
3396; April 11, 1861, 58 v. 70, § 4.) 

Cited, Rice v. Norfolk, ete., Ry., 153 Fed. 501 (1907). 
Constitutionality. See note to § 9075. 


Section 9083. (Powers of new company.) Such com- 
pany likewise shall have power, within six months after 
the organization, to assume such debts or liabilities of the 
original company, make such adjustments or exchanges with 
any bondholder of the original company, and, within one 
year, with any stockholder, as it may deem expedient. For 
such purpose, the company may use bonds or stock which 
it is authorized to issue or create. It may make and issue 
such bonds, payable at times and places, and bearing rates 
of interest not exceeding six per cent per annum, as it deems 
expedient, and secure the payment of bonds which it issues 
or assumes to pay, by mortgages or deeds of trust of its 
railroad, or other property, and may include therein with 
its road all its cars, other rolling stock, equipments, ma- 
chinery, tools, implements, fuel, materials, and other things 
then held or thereafter acquired for constructing, operating, 
or repairing the road, or for repairing or replacing its 
equipment or appurtenances, as part and parcel of the road, 
and as constituting with the road one property. -It also 
may include in such mortgage or deeds of trust all fran- 
chises held by the company, connected with or related to 
the road, and all its other corporate franchises, which fran- 
chises, including the franchise to be a corporation, in case 
of sale by virtue of such mortgage or deed of trust, or of 
any judgment specified in the following section, shall pass 
to the purchasers, so as to enable them to reorganize the 
company in the manner hereinbefore provided. Such com- 
pany may issue capital stock to such amount it deems 
proper, not exceeding a limit fixed by agreement with the 
trustees purchasing, and may establish preferences in respect 
to dividends, in favor of any class of the stock, in such order 
and manner as it deems expedient, not exceeding the limits 
fixed by such agreement. If authorized by the agreement, 
it may confer on holders of bonds which it issues or as- 
sumes to pay, the right to vote at meetings of stockholders, 
not exceeding one vote for every fifty dollars of the par 
amount of the bonds, as was provided for in the agree- 
ment, which right, once fixed, shall attach to and pass with 
such bonds, under such regulations as the by-laws may 
prescribe, to the successive holders thereof, but shall not 
subject the holder to assessment by the company, or to lia- 
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bility for its debts, or entitle him to dividends. (R. 8. See. 
3397; April 11, 1861, 58 v. 70, § 5.) 


Section 9084. (Issue of stock or securities.) In cases of 
railroad companies organized or reorganized under the laws 
of this state, wherein the organization or reorganization 
agreement provides and stipulates that any class of creditors, 
bondholders or stockholders of the original company, shall 
in any wise be restricted or limited, in participation in 
profits, dividends, or in respect to lens or the right to vote 
as the holders of stock or securities in the reorganized 
company, such reorganized company, its directors and _ offi- 
cers, shall issue the certificate of stock or securities into 
which the original stock, securities or debts may be con- 
vertible, bearing upon the face of each plainly and dis- 
tinctly set forth, such restrictions or limitations so that 
purchasers may be advised of the terms thereof, and holders 
of stock or securities created under such reorganization 
agreements, hereafter may have only such restricted or 
limited rights, liens, participation in profits, dividends, and 
right to vote thereon, as in such agreements, certificate of 
stock or securities are set forth. (R. S. See. 3397a; March 
19, 1887, 84 v. 142.) 


Section 9085. (Lien of mortgages.) The lien of the 
mortgages and deeds of trust authorized by section ninety 
hundred and eighty-three shall be postponed to the lien of 
judgments recovered against the company, after its reor- 
ganization, for labor thereafter performed for it, or materials 
or supplies thereafter furnished to it, or damages, losses, 
or injuries thereafter suffered or sustained by the miscon- 
duet of its: agents, or in any action founded on its contracts 
or liability as a common carrier thereafter made or incurred. 
(R. S. See. 3398; April 11, 1861, 58 v. 70, § 6.) 


Cited, Stewart v. Railway Co., 53 0. S. 151, 172 (1895). 
This section is constitutional. 
King v. Thompson, 110 Fed. 319: 13 O. F. D. 696; 46 W. L. B. 210 
(Gs G.%, 1901). 
This section applies to foreign corporations, 
King v. Thompson, 110 Fed. 319; 13 O. F. D. 696; 46 W. L. B. 210 
(GO. C.. A, 1901). 
A judgment for personal injuries is, 
previously recorded mortgage. 
King v. Thompson, 110 Fed. 319; 13 O. F. D. 696; 46 W. L. B. 219 


(G. CAs E901). ‘ : y 
A claim for personal injuries is not a lien under this section until 


reduced to judgment. Where such a claim is not reduced to judgment 
until more than a year after the property had been sold in a foreclosure 
proceeding under a mortgage executed under this act, the judgment does 


not become a lien on the property. 


under this section, prior to a 
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Jeffrey v. Moran, 101 U. S, 285 (1879). 

It was further held in the above case that the judgment was not a 
lien on the fund arising from the sale of the property. 

The lien of a judgment recovered for injuries is not extinguished by 
the foreclosure of a mortgage, where the judgment creditor was not made 
a party to the suit. 

King v. Railroad Co., 12 C. D. 551 (1886). 

This section should be fairly construed so as to effect the purpose for 


which it was enacted. 
Farmers’ Loan, etc., Co. v. Cincinnati, ete., R. R. Co., 21 W. L. B. 
275 (1889). 

Where the holder of a judgment for materials and supplies claims a 
priority over mortgages existing before the supplies were furnished, the 
burden of proof is on such claimant to show that he has obtained a judg- 
ment and that the cause of action upon which it was obtained was such 
as to come within the terms of this section. 

Farmers’ Loan, etc., Co. vy. Cincinnati, ete, R. R. Co., 21 W. L. B.: 

275 (1889). 

In an original action to obtain a judgment for the value or price of 
the supplies furnished, other lienholders are not necessary or proper par- 
ties. The question of priority can be properly determined in a subsequent 
action to marshal liens. 

Farmers’ Loan, etc., Co. v. Cincinnati, etc., R. R. Co., 21 W. L. B. 

275 (1889). 

Claims for supplies furnished under this section may be assigned and 
judgment thereon taken by the assignee, who thereupon obtains all the 
rights of the original claimant. 


Farmers’ Loan, ete., Co. v. Cincinnati, ete., R. R. Co., 21 W. L. B. 
275 (1889). 


Section 9086. (Lien for labor performed.) In an action 
against a railroad company, domestic or foreign, operating 
a railroad in this state, when it is or was for the purpose 
of recovering judgment against the corporation for labor 
done for, or supplies furnished to it, or for damages or losses, 
or injuries suffered or sustained by the misconduct of its 
agents, or the suit is founded on the company’s contract or 
liability as a common earrier; if, when reduced to judg- 
ment by virtue of statute or the principles of equity, it 
would become a lien upon the property of such company, 
prior to the lien of a mortgage or deed of trust, legally made 
under the laws of this state, such judgments shall be a prior 
len upon such property, notwithstanding its sale or convey- 
ance by virtue of a judgment or decree of foreclosure for 
breach of the terms and conditions of such mortgage or 


Ses . trust. (R. S. See. 3398a; February 17, 1882, 79 


See §§ 8343 et seq. and 8376 et seq. 
Section 9087. (How such lien enforced.) A party pros- 


ecuting such action in order to avail himself of the provi- 
sions of the preceding section, before the day fixed for the 
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sale of the property of such railroad under judgment or 
decree of foreclosure and sale, shall file with the clerk of the 
court wherein the judgment or decree was rendered, a no- 
tice in writing, setting forth the title of his action, the court 
wherein pending, the amount of his claim, the date from 
which he claims interest thereon, the probable amount of 
costs, and that he claims that the judgment sought by him 
to be recovered would, when obtained, become a lien prior 
in law or equity to the lien of the judgment or decree of 
foreclosure and sale. Before the day of sale, or at the time 
thereof, he also shall serve a certified copy of such notice 
upon the officer or other person making such sale, who, prior 
to offering the property for sale, shall read such notice 
publicly at the time and place of sale, and with his return 
of sale, return the copy of notice with the endorsement of 
his proceedings thereunder upon it to the court. (R. 8. 
Sec. 3398b; February 17, 1882, 79 v. 11.) 


Section 9088. (Court to retain amount of lien.) On the 
return of the officer or other person making such sale, before 
confirming it and ordering distribution of the funds arising 
therefrom, the court shall retain in its custody or under 
its control, a sufficiency of such proceeds applicable to 
distribution to the claimants under the liens of the mort- 
gage or deed of trust, to satisfy any judgment which may 
be recovered in the action provided for in section ninety 
hundred and eighty-six when ended and determined. (R. 
S. See. 3398c; February 17, 1882, 79 v. 11.) 


Section 9089. (In case judgment recovered.) Within 
sixty days after the determination of the action referred to 
in section ninety hundred and eighty-six, the party claim- 
ing such priority of lien, if he has recovered judgment 
against such railroad company, shall file his answer and 
cross-petition in the action pending in the court holding the 
fund as above provided, setting forth his claim thereto, and 
such court shall make the proper orders necessary to the 
determination of the questions of priorities and distribution 
of the retained fund, as in the preceding section provided. 
(R. S. Sec. 3398d; February 17, 1882, 79 v. 11.) 


Section 9090. (Provisions applicable to certain other 
companies.) The provisions of this chapter shall extend to 
and apply to companies whose railroads are partly within 
and partly without this state. A domestic company pos- 
sessing such a railroad, may exercise without this state all 
its powers, privileges, faculties, and franchises. A foreign 
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corporation possessing a railroad which is partly in another 
state and partly within this state, may here exercise and 
enjoy all its powers, privileges, faculties, and franchises, 
for the purposes of such road and its business, not incon- 
sistent with the laws of this state. Mortgages and deeds of 
trust made by such corporation upon its railroad, equip- 
ments, or other property within this state, shall operate im 
the manner and with like effect as provided with respect 
to companies so reorganized. But such part of the railroad 
as is within this state is subject to taxation, and to all reg- 
ulations of law, as are railroads of this state in like cases, 
and the corporation owning it shall be subject to all duties 
in respect thereto imposed by law, and may sue and be sued 
in all cases and in the manner that a company of this state 
might sue or be sued. (R. 8. See. 3399; April 11, 1861, 58 
ve 10, § 7.) 


There is not only no law of Ohio prohibiting the ownership and use 
of railroads in the state by foreign corporations, and no public policy 
of the state to be contravened thereby, but there is abundant legislation 
directly to the contrary. Where the act incorporating a foreign corpora- 
tion gives it the power to condemn and appropriate private property, 
if its road is partly in this state and partly in a foreign state, it may 
exercise and enjoy within this state all its powers, privileges, faculties, 
and franchises, for the purpose of said railroad and its business not 
inconsistent with the laws of this state. This section clearly gives the 
right to condemn and appropriate private property in Ohio to all rail- 
road corporations of other states, which have the power of condemnation 
and appropriation given them in their charters of incorporation, where 
their roads lie partly within this state. 

State v. Sherman, 22 O. S. 411, 434 (1872). 

The legislature has power to attach the conditions of this section and 
§ 9085 to the right of foreign corporations to mortgage railroad property 
within the state. 

King v. Thompson, 110 Fed. 319; 13 O. F. D. 696; 46 W. L. B. 210 

CG) ae ago Ns 

A foreign corporation is expressly authorized by § 8759 to ap- 
propriate property. Railway Co. v. Barger, 30 O. OC. A. 65 (1919); 
8. ¢., 28 O. C. A. 92; affirming, 21 N. P. n. s. 97. See also Bogard v. 
Detroit, ete., Ry. Co., 45 W. L. B. 224 (1901). 

Bogard v. Detroit, ete., Ry. Co., 45 W. L. B. 224 (1901). 

A foreign railroad company which enters the state over a bridge 
owned by it, and forming a part of its line, is a railroad “partly in such 
other state and partly within this state’ within the meaning of this sec- 
tion, althongh the bridge is used for other travel. i 

L. & N. Ry. v. Taylor, 50 Bull. 20 (Ins. Ct. 1904). 

Pee ek ne ae and operating in this state the 
hte poration, does not thereby become an Ohio cor- 

Railroad Co. v. Cary, 28 O. S. 218 (1876) 

Railroad v. Stringer, 32 0. S. 468 (1877). 

Railroad Co. v. Koontz, 104 U. §. 5 

See note to § 194, 


. 
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This section does not authorize a foreign telephone company to appro- 
priate property. 
Telephone Co. v. Columbus Grove, 8 C. C. n. s. 81; 18 C. D. 131 


(1905). 
Power of foreign railroad company to hold stock in Ohio corporations. 
See Mannington v. Railway, 9 N. P. n. s. 641, 665 (1910); s. ¢., 


PISmHedemlogseo Onis netol: 16;0. BL4D: 652, 


Section 9091. (Mortgaged property may be sold without 
appraisement.) Railroads, and other property mortgaged 
therewith by such company, if the court deems it expedient, 
may be sold without appraisement, at judicial sales under 
judgments upon such mortgage. But in such ease, to pre- 
vent sacrifices and protect the interests of all concerned, 
the court shall fix a minimum sum below which no sale shall 
be made. In order to fix that amount, if it deems it ex- 
pedient to do so, the court may refer the subject to a mas- 
ter, with instructions to take testimony, and report the sum. 
(R. S. See. 8400; April 11, 1861, 58 v. 70, § 8.) 


Section 9092. (Creditors may agree on capitalization.) 
When judicial proceedings are pending in a court for the 
sale of a railroad, and it is in the hands of a receiver ap- 
pointed by such court, two-thirds in interest of each class 
of mortgagees, or holders of the bonds issued under a mort- 
gage, and two-thirds in interest of all other classes of 
ereditors of such company, and the owners of two-thirds of 
the shares of the stock thereof, may agree in writing upon 
a plan for the adjustment of such indebtedness, by capitah- 
zation or otherwise. (R. S. See. 3401; April 7, 1863, 60 v. 
5d, § 1.) 

In so far as this section applies to debts created before its passage, 


it is unconstitutional. 
Mather v. Cincinnati Ry. Co., 3 C. C. 284; 2 C. D. 161 (1888). 


Section 9093. (Notice of agreement to be published.) 
When such agreement is made, and filed in the office of the 
secretary of state, he shall cause public notice thereof to 
be given in a newspaper of general circulation published in 
each of the cities of Columbus, Cincinnati and Cleveland, 
and also in a newspaper of general circulation published 
in each of the counties through or in which the road is lo- 
eated, which publication shall be made immediately after 
the agreement is filed, and be continued for six consecutive 
weeks. The cost thereof shall be paid by the company. (R. 
S. Sec. 3402; April 7, 1863, 60 v. 55, § 2.) 


Section 9094. (Other creditors may sign the agreement.) 
A duplicate of such agreement shall be kept at the principal 
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office of the company. All persons in interest, not parties 
thereto, shall be at liberty, for four months after the date 
of the first publication, to appear and become a party to 
such agreement, either in person or by proxy, by signing it, 
and thereby secure its benefits. (R. S. Sec. 3403; April 7, 
1863, 60 v. 55, § 3.) 


Section 9095. (Rights of creditors who do not sign agree- 
ment.) Persons in interest who fail to beeome parties to 
the agreement within such time thereafter shall be entitled 
to the same rights, interest, estate, remedy, liens, and action, 
and none other, which parties in interest of like class and 
amount who signed the agreement obtained by, and under 
it. But if a person in interest fails for six years after the 
publication of the notice mentioned in the second preceding 
section, to apply at the principal office of the company, 
either in person or by proxy, to become a party in interest 
in the agreement, such person, unless an infant, or insane, 
shall be barred of all interest, claim, right or action under 
the agreement, or otherwise. In case of such disability the 
rights above enumerated shall be extended for two years 
after the termination of the disability. (R. S. See. 3404; 
April 7, 1863, 60 v. 55, § 4.) 


Section 9096. (Court to make order as to costs.) When 
such agreement is made, filed, notice of it given, and proof 
thereof made, or offered to be made, in the court in which 
the proceedings are pending, the court shall dismiss the 
proceedings. But it may make such order or decree touch- 
ing the costs and expenses thereof as it deems just. (R. S. 
Sec. 3405; April 7, 1863, 60 v. 55, § 5.) 


Section 9097. _ (Agreement may be with each interest.) 
Such agreement is not required to be between the several 
Phage ga specified, but may be between each interest 
Separately, and the railroad company. R. S. See. 3406; 
April 7, 1868, 60 v. 55, § 7.) Bh ah i , 


Section 9098. (When road used by two companies.) If 
the railroad involved in such judicial proceedings is used, 
in whole or part, by such company in common with another 
railroad company, on the same track, between points on 
the line common to both, and within the limits of the 
termini established by their charters, the company owning 
the railroad, if it can be done without impairing the useful- 
ness thereof to it, for a period of years, for an annual rent 
may lease or sell for a fixed sum, to the company to which 
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the line of road, in whole or part, is common, an undivided 
interest in it upon such terms and conditions as they agree 
upon. Such lease or sale shall be reported to and approved 
by the court. When so made and approved, the lessee or 
vendee thereof shall hold such interest free from any pre- 
vious lien thereon. (R. S. Sec. 3407; April 7, 1863, 60 v. 
55, § 8.) 


Where by the purchase of an undivided interest under this section, a 
tenancy in common becomes established, partition can not be compelled 
by either party under the statutes in’ relation to partition or in equity. 

Railway Co. v. Railroad Co., 38 O. S. 614 (1883). 


Section 9099. (Stocks or bonds held in a fiduciary ca- 
pacity.) When a portion of the stock or bonds of a com- 
pany is held by the state, or a county, township, city or 
village, or by an executor, administrator, guardian, or other- 
wise in a fiduciary capacity, the governor, county commis- 
sioners, township trustees, council, or other authority of the 
municipal corporation, or person holding in fiduciary capac- 
ity, may become parties to an agreement for the reorgani- 
zation of such company, and may control, exchange, or 
manage such stock or bonds according to the terms of the 
agreement and receive new stock or bonds to be issued in 
place of the original stock or bonds, which shall be held on 
the same terms, and subject to all liens, which attached to 
the original stock or bonds. (R. S. Sec. 3408; April 11, 
1861, 58 v. 70, §9; April 7, 1868, 60 v. 55, § 6.) 


See Commissioners v. Nichols, 14 O. S. 260. 


CHAPTER 10. 
STREET AND INTERURBAN. 


§ 9100. Authority to construct a § 9111. How compensation ascer- 


street railway. tained. 2 
§ 9101. Who to grant right to con- § 9112. Consent of authority con- 
struct. trolling public road. A 
§ 9102. Grantee not to be released § 9118. Terms and conditions otf 
from obligation. construction, etc. 


§ 9108. Right to occupy tracks of § 9114. Free transportation of po- 
existing companies. lice and firemen. 


§ 9104. Extensions to be con- § 9115. Appropriation of property 
structed as new. hy directors. . 
§ 9105. Consent of owners of abut- § 9116. Change of location of any 


ting property. portion of railway. 


§ 9106. When written consent not § 9117. Construction of street rail- 
roads outside of municl- 


required. i 
§ 9107. When property owner can palities. 

not withdraw consent. § 9118. Occupancy and use of pub- 
§ 9108. Appropriation of property. lic highways. 
§ 9109. Appropriation of property § 9118-1. Crossings 0 ther than 


steam railway. 
Appropriation of real es- 
tate. 


of turnpike or plank road. 
§ 9110. Oath in appropriation pro- § 9118-2. 
ceedings. 
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Jmi i § 9143-1. Changes and removals. 
. Eminent domain. : S ng gorge 
§ ot ioc. Street, interurban, light, Filing of plans and 
heat or power compa- specifications _ required. 
nies authorized to ap- Approval, notice, hear- 
propriate trees. ing, bond. Director 
§ 9120. Leases, purchases and traf- may modify or reject 
: fic arrangements. plans. — Sewer, water- 
§ 9121. Consolidation. pipe, etc, may be | ah 
§ 9122. Regulations and powers. cated on subway with- 
§ 9123. Watchmen. out compensation. Cost, 
§ 9124. Repairs at crossings; stop: damage and expense. 
, ping of cars at crossings. § 9143-2. When the grant of such 
$9125. Full stop when approach- right and_ privileges 
ing steam railway cross: Pas deemed valid. , 
ing. ; § 9148-3. Right to lease space in 
$9126. Forfeiture under preceding tunnel or subway. 
sections. — § 9144. Terms of grant. 
3 9127. oe aa oie OL eS tye Out § 9145. Appropriation of property. 
railway companies. ; ; ae nee: 2 
+9128. To what companies provi- § 9146. Damages to other property. 
sions do not apply. , § 9147. Purchase of road by city. 
19129. Consolidation of electric § 9148. Company to notify author- 
road companies. ities of acceptance or re- 
9130. Interurban road may _ con- jection of grant. 
tract for use of tracks in § 9149. Submission of grant to 
cities, : ‘ electors. 
}9131. Privileges and obligations § 9149-1. Power brakes. 
of the street railway ap- § 9149-3. Electric railroads operat- 
ply. : ing cars along third rail 
§ 9132. Not necessary to obtain ad required to maintain 
ditional grant. F fences, crossings and 
§ 9138. Tare charged within city cattle’ guards; excep- 
§ 9134. Lease or purchase electric, tons 
or gas light, heat, power 9149-4. Abutting owner may con- 
or fuel company. struct and maintain 
§ 9185. Dissenting stockholder. fence, when. 
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§ 9136. Liabilities of the company § 9149-5. Injury’ to domestic ani- 
leased or purchased. mal prima facie evi- 

§ 9137. age acquire property of dence of failure to com- 
other companies. ply with law. 

§ 9138. Agreements with other 9149-6. Center aisle, length of 

rata companies, ; car in street and inter- 

§ 9139. Fare can not be increased. urban cars required. 


gC inoane Ses ae ; ‘i 5 
§ 9140. I i ; of inclined plane § 9149-7. Certain officers deemed 
railway company. violators. 


us 


§ 9141. alts! crossings to be § 9149-8. Fine and imprisonment. 

§ 9142. Elevated railroads. § 9149-9. Prosecution. 

§ 9143 Manner of such construc- § 9149-10. When act shall take ef- 
tion. fect. 


Section 9100. (Authority to construct a street railway.) 
Street railways, with single or double tracks, side-tracks, 
and turn-outs, may be constructed or extended within or 
without, or partly within and partly without, any munici- 
pal corporation. Offices, depots, and other necessary build- 
ings therefor, also may be constructed. (R. S. See. 3487; 
February 10, 1870, 67 v. 10, §1.) 


Sections §9100 et seq. relate to street railways wherever located. 
ietdes 3768 et seq. relate to street railway lines wholly within munici- 
patities. 

In case of conflict between the general provisions of this chapter and 
the provisions of § 3768 et seq. the more specific provisions of § 3768 et 
seq. will prevail. 

C.C. C. & St. L. Ry. v. Urbana, etc., Ry., 5 C. C. n.s. B83: 16 C D. 

180 (1903): aff’d, no rep., 73 O. S. 364. 
See also Raynolds v. Cleveland, 2 C. Con. 8 US9F 50 Cee ee ein 
(1902): aff'd, no rep., 76 O. S. 619. ya 
Namilton v. Street Railroad, 5 N. P, 457; 8 Li. Doli 
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A provision in a franchise, granted by a suburban village, that, 
in the event of its annexation to a neighboring city, the rate of fare 
should not exceed five cents, is binding. Interurban Co. v. Cincinnati, 
93 O. 8..109 (1915). 


What is a “street railway?” ‘The difference between a “railroad” 
and a “street railway” consists in the use, not in the motive power. 

Clement v. Cincinnati, 16 W. L. B. 355 (1886). 

To constitute a “street railway” the rails should be laid to conform to 
the grade and surface of the street, the space between the rails being filled 
in, and so constructed that the public is not excluded from any part of 
the street. 

McMaken v. C. & H., ete., Co., 5 N. P. 367; 5 L. D. 364. 

Williams v. City Electric St. R. Co., 41 Fed. 556 (1890). 

Schaaf v. Cleveland, etc., Co., 66 O. S. 215 (1902). 

Dietz v. C. & M. Traction Co., 4 N. P. 399; 6 L. D. 513 

See also Street Ry. Co. v. Cumminsville, 14 O. S. 528, 540 (1863). 

Cincinnati St. Ry. Co. v. Snell, 54 O. S. 197, 205-206. 

State v. Dayton Traction Co., 18 C. C. 490; 10 C. D. 212 (1899); 

affirmed, 64 O. S. 272. 
Columbus D, & N. Tracticn Co. v. Marriot, 47 O. L. B. 347. 
Go CL S:3775. 
Interurban railway as a street railway. 
See note to § 9117. 


Powers of street railway companies. 


To furnish medical attendance. A street railway company can not 
made a valid contract to perform medical services; but may agree to fur- 
nish or pay for medical attention to persons injured on its line. 

Youngstown, ete., Railway Co. v. Kessler, 84 O. S. 74 (1911) 


To carry freight. An urban railway company may make a valid 
traflie agreement with an interurban railway company, under G..C. § 9120, 
for the transportation of freight over streets. 

State v. Dayton Traction Co., 64 O. S. 272 (1901); affirming, 18 C. 

C. 490; 10 C. D. 212. 

A franchise authorizing the transportation of freight over streets does 
not authorize the use of a street as a station for unloading freight. 

Newark v. Ohio Electric Ry., 13 N. P. n. s. 487 (1912). 


To make private agreement as to fare. An agreement with the 
proprictor of a resort, located beyond municipal limits, to carry pass- 
engers thereto for a specified fare, while other railways are excluded 
from the resort, is valid. 

Humphrey Co. v. Cleveland Ry. Co., 9 N. P. n. s. 609; 20 Pee De CLO) re 

A contract between an interurban railroad and a landowner, for 
a specified rate of fare to a nearby city, in consideration of a right 
of way along a public highway in front of the landowner’s property, 
was held valid and not abrogated by the subsequent enactment of the 
public utilities commission act. Taylor v. Niles, 2 Ohio App. 293; 
91 C. GC. n. s. 391 (1913). See § 614-19. Contra, King Powder Co. v. 
Thrasher, 20 N. P.-n. s. 401. 


To appropriate property. 
§§ 9108, 9115, 9118-2. 


Contracts with street railway as to operation are made in contem- 


plation of existing laws and ordinances. 
Cemetery v. Cincinnati St. Ry. Co., 11 C. C. ns. 42922) Cz). Si. 
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Loop on private property under agreement construed to be a revocable 
license. 
Cemetery v. Cincinnati St. Ry. Co., 11 ©. Co n. s. 4293) 21°C. Diage 
(1908). hee 
Mueller v. Cincinnati Traction Co., 6 O. L. R. 596; 19 L. D. 504 
(1909). 


Conflicting franchise rights of telephone and street railway compa- 
nies. The primary purpose of streets is travel and transportation. Where 
the franchise rights of a telephone company conflict with those of a street 
railway company, the Jatter are, in general, paramount. 

Railway Co. v. Telephone Assn., 48 O. 8S. 390 (1891). 


Route. The line may fork and be but one route. 

Aydelott v. Cincinnati, 11 C. C. 11, 17; 4 C. D. 86 (1893). 
Extensions may run at right angles with original track. 

Belle v. Glenville, 5 C. C. n. s. 461; 17 C. D. 181 (1904); aff’d, no 

rep;, (3 O.:S: 392, 3973 70 Os. 01. 

An application for a franchise may be for two routes in the alterna- 
tive, leaving it to the municipality to grant either one. 

Simmons v. Toledo, 5 C. C. 124, 141; 3 C. D. 64 (1889). 

See Somers v. Cincinnati, 8 Am. L. R. 612, 622. 

See also note to § 3768. 


Wires over private property. Ejectment will lie to compel the 
removal of high tension wires erected by an interurban railway over 
private property without consent of the owner. Saner v. Railway, 
7 Ohio App. 238; 28 O. C. A. 255 (1916). 


_ Section 9101. (Who to grant right to construct.) The 
right to construct or extend such railway within or beyond 
the limits of a municipal corporation, may be granted only 
by_ its council, by ordinance; the right to construct such 
railway without the limits of a municipal corporation may 
be granted only by the county commissioners, by an order 


entered on their journal. (October 22, 1902, 96 v. 31, § 29; 
Bates’ Stats. § 1536-183.) 


Franchises within municipalities, see § 3768 et seq. 
Franchises generally, see note to § 3714. 
Section 9120 is not intended as a limitation on this section. 
Hamilton y, Railway, 5 N. P. 457; 8 L. D. 174. 
Hamlets in existence when municipal code of 1902 took effect became 


villages. Consent of such a village necessary to construction of street 
railroad. 


Railroad y. North Bend, 70 0. S, 46 (1904) 
Where the trustees of a hamlet h 
which was also a state road, 
operation thereunder, 
Commissioners v. A. B. mp Le 
See In re Newburgh Twp., 


ad granted a franchise on a street, 
the county commissioners can not enjoin 


Ry., 21 C. C. 769; 11 C. D. 664 (1896). 
15 C. C. 78; 8 C. D, 24 (1897). 


Over county bridge within munici 
grant for extension over existing track 
the municipality, but built by the cou 

State v. Cincinnati, ete., Co.. 


pality. The council may make a 
8 which run over a bridge, within 
nty commissioners. 


19 C. C. 79; 10 G. D. 418 (1899). 
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Franchise in parks. A municipality has no power to grant a franchise 
for a street railway in a public park donated to the municipality for park 
purposes only, to revert to the donor, if used for other purposes, 

Cleveland City Cable Ry. v. Barriss, 33 W. L. B. 314 (1895). 

See Mathers v. Cincinnati, 3 W. L. B. 551, 709 (1878). 


County commissioners may recover damages under G. C. § 2424 from 
street railway company occupying county road without permission. 

Citizens, ete., Co. v. Commissioners, 56 O. 8. 1 (1897); affirming, 9 

GC, ©..183; -6-C.D. 200. 

Without municipalities a franchise must be granted by the county 
commissioners. A franchise from a municipality permitting an extension 
beyond the municipal limits does not dispense with the necessity of a grant 
from the commissioners. 

Commissioners v. Railway, 9 C. C. 183; 6 C. D. 290 (1895); aff’d, 56 

OS. 2, 
Dietz v. Traction Co., 4 N. P. 399; 6 L. D. 513. 
A grant by the county commissioners, when accepted, is a contract. 
State v. C. E. Ry. Co., 15 C. C. 200; 8 C. D. 474 (1897). 
Traction Co. v. Ohio, 245 U. S. 574 (1918); reversing, 93 O. S. 
466, and affirming, 2 Ohio App. 113; 15 C. C. n. s. 577, 24 C. 
D. 262. 

A franchise by county commissioners, silent as to its duration, 
granted at a time when there were no provisions of the state consti- 
tution of statutes limiting its duration, and no prior adjudication by 
its courts to the contrary, is perpetual and can not be annulled by 
the commissioners. Traction Co. v. Ohio, 245 U. 8. 574 (1918); re- 
versing, 93 O. S. 466, and affirming, 2 Ohio App. 113; 15 C. CG. n. s. 
577; 24 O. D. 262. 

A grant made by county commissioners is not affected by the subse- 
quent annexation of the territory to a municipality. 

Belle v. Glenville, 5 C. C. n. s. 461; 17 C. D. 181 (1904); aff'd, no 

rep., 78 O. S. 392; 75 O. 8S. 574. 

Although the franchise from the municipality for that part of 
the street railway originally within municipal limits had by its terms 
included the street to the ‘‘corporation line’’. Railway v. Spring- 
field, 15 N. P. n. s. 241, 249; 24 L. D. 277 (1913); aff’d, no rep. by 
court of appeals. 

Under a franchise granted by county commissioners upon and 
along the side of a public highway, the interurban railway is not the 
owner in fee of the strip of land on which its tracks are laid. Day- 
ton Co. v. Scott, 101 O. S. 13 (1920). 

The grant of a franchise in a public highway does not confer the 
exclusive use of the portion of the highway on which the tracks are 
constructed. Fairchild v. Railway, 101 O. S. 261 (1920). | 

A franchise granted by county commissioners may be assigned by the 
grantee, although the word ‘‘assignee” or “assigns” is not used. _ 

State v. Traction Co., 2 Ohio App. 113; 15 C. C. n. s. 577; 24 C. 

D. 262; reversed, no rep. 93 O. S. 460; judgment of reversal 
reversed and court of appeals affirmed, 245 U. S. 574. : 

Where municipal limits are extended over a street railway, built 
under a franchise from county commissioners, which required certain 
macadam paving, the municipality can not assess against the street 
railway, the cost of other paving, although the franchise from the 
municipality for the portion of the track within the municipal limits 
provided that the cost of paving ordered by the municipality should 
be so assessed. Railway v. Springfield, 15 N. P. n. Ss. 241; 24 L. D. 


277 (1913); aff’d, no rep. by court of appeals. 
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But in such a ease the municipality may compel the street rail- 
way company to relocate its line. Jb. 


Miscellaneous. 

Electrolysis. ‘The operation of a single trolley electric system, con- 
templated by its franchise, causing injury to municipal water pipes, will 
not be enjoined, unless operation is negligent. 

Dayton v. City Ry. Co., 6 C. C. n.s. 41; 16 C. D. 736 (1904) ; affirm- 

ing; 12,1. D, 258. 


Building moved across tracks. Rights and liabilities. 
Traction Co. v. Sterling, 9 C. C. n. s. 200; 19 C. D. 227 (1906). 


Illegal contract by councilman with company. A member of a coun- 
cil ean not recover under a contract with a street railway for services 
in procuring rights of way over streets. 

Railroad Co. v. Morris, 10 C. C. 502; 6 C. D. 640 (1895). 


Adverse possession of streets by company. Rights under. 
Cincinnati v. Columbus, ete., Co., 17 W. L. B. 192 (1886). 


INJUNCTIONS. 
See also note to § 3714. 


Solicitor or taxpayer may enjoin exercise of invalid franchise. The 
exercise of an invalid franchise may be enjoined, at the suit of the solicitor 
or a taxpayer, under G. C. § 4811 or § 4314. 

Cincinnati St. R. Co. v. Smith, 29 O. S. 291 (1876). 

Knorr v. Miller, 5 C. C. 609; 3 C. D. 297 (1891); affirmed, no rep., 

27 W. L. B. 64. 
Haskins v. Cincinnati, 4 W. L. B. 1126 (1880). 
Rogers v. Railway Co., 12 L. D. 1386 (1901). 
See Buning v. Cincinnati St. Ry. Co., 1 C. C. 323; 1 C. D. 178 (1886). 
The motive of a taxpayer in bringing such a suit is immaterial. It is 
no defense that he is acting for the benefit of competing railways. 
Raynolds v. Cleveland, 2 C. C. n. s. 189; 14 C. D. 215 (1902) ; ,af- 
firmed, no rep., 76 O. S. 619. 

Traction Co. v. Parish, 67 O. S. 181, 189 (1902). 

lsom v. Low Fare Ry. Co., 10 C. C. n. 8s. 89; 19 C. D. 583 (1907); 
affirmed, no rep., 77 O. S. 6388. 

Compare, Gallagher v. Johnson, 31 W. L. B. 24. 

To render a grant invalid, the defeets or irregularities must be in 
some matter which is jurisdictional, or of such a nature that equity and 
justice require interference by the courts. ; 

Sloane v. Peoples, ete., Ry. Co., 7 C. C. 84; 3 C. D. 674 (1891). 

Defects in a street railway franchise can not be cured by an amend- 
ment to the granting ordinance which merely sets forth the facts as to 
the publication of notice before bids were received, and declares that the 
publication was sufficient to meet the requirements of the granting ordi- 
nance. 

Raynolds v. Cleveland, 8 C. C. n. s. 278; 18 C. D. 463 (1906); aff’d, 

__on the ground of laches, 77 O. S. 631. 

Failure to procure the consents required by §§ 9105 and 3770 is not 
such a defect as will render the grant invalid at the suit of a taxpayer, 
who is not an abutting owner. Only abutting owners may complain on 
that ground. : % 

Sommers v. Cincinnati, 8 Am. L. R. 612. 

Simmons v. Toledo, 5 C. C. 124; 3 C. D, 64 (1889). 
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Glidden v. Cincinnati, 30 W. L. B. 213. 

Dimaov. Cramer, 5 No Pon. 8. 113; 17 LD: 245° (1906). 
Harrison v. Mt. Auburn, ete., Co., 17 W. L. B. 265. 
iamaltom vo. Gecc Es, etc Co... IN. P. 457; 18 Le D174: 


Suit by abutting owner. An abutting owner, as such, can not com- 
lain of defects in a grant, other than failure to procure consents required 
by § 9105 and § 3770. 

Glidden v. Cincinnati, 30 W. L. B. 213. 

Barney v. Mt. Adams, etc., Ry. Co., 30 W. L. B. 286. 

Raynolds v. Cleveland, 2 C. C. n. s. 139, 154; 14 C. D. 215 (1902). 

Ireton Bros: v. Ft. Wayne, etc., Co., 2 N. P. n. s. 317; 15 L. D. 129 

(1904). 

Sloane v. Peoples, ete., Co., 7 C. C. 84, 89; 3 C. D. 674 (1891). 

Dietz v. Traction Co., 4°N. P. 399; 5 L. D. 5138. 

See Sanfleet v. Toledo, 10 C. C. 460; 8 C. D. 711 (1893). 

See note to § 9105. 


Suit by railroad to prevent crossing of tracks. <A steam railroad 
company may raise the question whether the notice required by § 3769 has 
been given, where the street railway proposes to cross its tracks. 

CeGaG. G Stel hy. vaoUrpana, ete Ry. 5 Co Cs ns 5833 16°C. D: 

180 (1903); aff'd, no rep., 73 O. S. 364. 


Unsuccessful bidder or competitor. An unsuccessful bidder, who does 
not sue as a taxpayer or an abutting owner, can not enjoin occupation of 
streets. 

Johnson v. West Side St. Ry. Co., 10 W. L. B. 345. 

Mathers v. Cincinnati, 3 W. L. B. 709 (1878). 

Nor can a competing company enjoin the exercise of a franchise on 
the ground of interference with its franchise. 

Circleville, ete., Co. v. Buckeye Gas Co., 69 O. S. 259 (1903); af- 

firming, 1 C. C. n. s. 259; 14 C. D. 684. 


Section 9102. (Grantee not to be released from obliga- 
tion.) After such grant, or the renewal of any grant has 
been made, by general or special ordinance, or the order of 
county commissioners, neither the municipality nor com- 
missioners shall release a grantee from any obligations or 
liabilities imposed by the terms of the grant, or renewal of 
any grant, during the term for which such grant or renewal 
was made. (October 22, 1902, 96 v. 31, § 29; Bates’ Stats. 
§ 1536-183.) 


See § 3771. ; 
A purchaser of a street railway at judicial sale assumes the obli- 
gation of the original grantee of the franchise to operate the road. 
Gress v. Fort Loramie, 100 O. S. 35 (1919); reversing, 21 N. P. n. s. 81. 


Release of obligation or liability. A modification of the contract, 
made in good faith for the better acommodation of the public, is not void. 

Clement v. Cincinnati, 16 W. L. B. 355 (1886). 

Cleveland v. Cleveland City Ry. Co., 194 U. S. 517 (1904). 

Cleveland v. Cleveland Electric Ry. Co., 201 U. S. 529 (1906). 

A grant of a franchise in good faith by county commissioners to 
an interurban company, wherein certain obligations in a former fran- 
chise as to fare and service are relinquished is not void under § 9102 
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if the considerations are substantial and advantageous to the public. 
State ex rel. v. McClure, — O. S. — (Syl. 21 O. L. R. 76). 

A sum due a municipality as car license fees can not be released ex- 
cept on payment of the full amount. ‘The principles of account stated 
and accord and satisfaction, based on a less amount, do not apply. 

Cincinnati St. Ry. Co. v. Cincinnati, 8 N. P. SONAL Le De ib: 

In the absence of legislative authority a street railway company 
can not relieve itself of franchise obligations by a lease or traffic 
arrangement granting the joint use of its tracks to another company. 
Quigley v. Toledo Co., 89 O. 8S. 68 (19138). 

That operation of a railway is unprofitable is no excuse for fail- 
ure to give adequate service. Columbus Co. v. Columbus, 249 U. S. 
399; 17 O. R. R. 119 (1919); affirming, 253 Fed. 499; 16 O. R. R. 376; 
Cincinnati v. Railway, 14 N. P. n. s. 420 (1913). See also Ferguson 
v. Transit Co., 4 O. L. R. 750; 52 W. L. B. 197 (Railroad Commission, 
1907). 


Remedies to enforce franchise obligations. 
See note to § 3714. 


Forfeiture of bidder’s deposit. A deposit by grantee of franchise, to 
secure performance of obligations, may be forfeited to municipality as 
liquidated damages. 

Hattersly v. Waterville, 4 C. C. n. s. 242; 16 C. D. 226 (1904); aff’d, 

no rep., 74 O. S. 466. 

In a bond given by the grantee of a franchise conditioned upon 
the construction of a railway within the time specified and to save 
the city harmless from claims for damages, the penal sum was held 


to be a penalty and not liquidated damages. Elyria v. Railway, 23 C. 
O, n. s. 578 (1912). 


Section 9103. (Right to occupy tracks of existing com- 
panies.) No right shall be given by such municipal or 
county authorities to occupy the track, single or double, or 
other structure, of existing street railways for more than 
one-eighth of the distance between the termini of the route, 
as actually constructed, operated and run over, of the com- 
pany or person to whom such grant is made. But in grant- 
ting permission to extend existing routes in cities, the cities 
and companies owning such route shall have all the rights 
and powers which they possess under existing laws and 


contracts. (October 22, 1902, 96 v. 31, §29; Bates’ Stats. 
§ 1536-183.) , §29; Bates’ Stats 


Municipality may grant franchise over existing tracks. Subject to 
the limitations of this section a municipality may grant a franchise over 
existing tracks belonging to another company, but the grantee must appro- 
priate the right to use such tracks before taking possession. 

Street Ry. Co. v. Street Ry. Co., 50 O. 8. 603 (1893). 

Kinsman, ete., Co. vy. Broadway, ete., Co., 36 O. S. 239 (1880). 


Hamilton, ete., Co. v. Hamilt 
See note to § 3768. milton, ete., Co., 69 O. S. 402 (1903). 


For right to appropriate use of tracks, see § 9108. 
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Pleading compliance with this section. A petition in an appropria- 
tion proceeding which alleges that eight times the amount of track, sought 
to be appropriated, has been built and placed in operation, shows compii- 
ance with this section. 

Moledoy Cons; etc.,eCo. iv. Loledo, Bilec.; ete. Co, 12°C. C.°367; 5 C. 

D. 643 (1893). 


Computation of one-eighth of trackage. The entire line, without as 
well as within the municipality, should be used as a basis for computation. 
Suse vy. Cincinnati, ete, Co:, 19/C. CC. 79, 89; 10 C. D. 418 (1899). 


Abutting owners can not complain of a grant over existing tracks on 
the ground that the length of new track is insufficient under this section. 

Sanfleet v. Toledo, 10 C. C. 460; 8 C. D.-711 (1893). 

Consents of abutting owners are not necessary for a franchise to op 
erate cars solely over existing tracks. 

State ve.Cmeonmneatietce. CoO. 19.6. 6. 795" 10 Co De 49 

Broadway, etc., Co. v. Brooklyn, ete., Co., 10 W. L. B. 

Mt. Auburn, etc., Co. v. Neare, 54 O. S. 153 (1896). 

hima veGramery Oe Neen Salles. Le DL 245i (1906): 


(1899). 
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Section 9104. (Extensions to be constructed as new.) 
No extension of a street railway located wholly outside of 
a city, or of one wherever located, which is built in pursu- 
ance of a right obtained from authority other than that of 
a municipal corporation, shall be made within the hmits 
of such city, except as a new route. (October 22, 1902, 96 
v. 81, § 29; Bates’ Stats. § 1536-183.) 


See Cleveland, etce., Ry. v. Urbana, ete., Ry., 5 C..C. n. s. 583; 16 C. 
D. 180 (1903); aff'd, no rep., 73 O. S. 364. 

The validity of a grant made by county commissioners, in territory 
outside of a municipality, is not affected by the subsequent annexation of 
such territory to a municipality. 

Belle v. Glenville, 5°C. ©. n/ s. 4613-17 Cy D. 181 (1904); aff'd, no 

rep., to O. S, 392, 3973 75-O.'S. 874. 

Railway v. Springfield, 15 N. P. n. s. 241, 249 (1913). 

Extensions within municipalities, § 3777. 


Section 9105. (Consent of owners of abutting property.) 
No such grant shall be made until there is produced to 
council, or the commissioners, as the case may be, the writ- 
ten consent of the owners of more than one-half of the feet 
front of the lots and lands abutting on the street or public 
way, along which it is proposed to construct such railway 
or extension thereof; and the provisions of all ordinances 
of the council relating thereto, have in all respects been com- 
plied with, whether the railway proposed is an extension of 
an old or the granting of a new route. (R. S. Sec. 3439; 
April 15, 1908, 99 v. 103; April 18, 1883, 80 v. 173; R. S. 
1880; April 29, 1868, 65 v. 112, § 3.) 


Consents for extensions, see note to § 3777. 
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CONSENTS. 


Statutes requiring, are constitutional. Sections 9105, 3770 and 3777, 
requiring the written consents of abutting owners, are constitutional 
and valid, unless nullified by the adoption of additional laws or a 
municipal charter under Art. XVIII, S502 Oban Oe the constitution. 
Carpenter v. Cincinnati, 92 O. S, 478 (1915); reversing, 22 C. C. 
n. 8. 65. 


Are jurisdictional to grant. A majority of consents by the feet 
front is a condition precedent to jurisdiction to pass a street railway or- 
dinance. 

Traction Co. v. Parish, 67 O. S. 181, 192 (1902). 

Roberts v. Easton, 19 O. S. 78 (1869). 

Sommers v. Cincinnati, 8 Am. L. R. 612. 

Although tracks of another company are already in the street. 
Sanfleet v. Toledo, 10 C. C. 460; 8 C. D. 711 (1893); aff'd, no rep., 
54 O. S. 620. 


Requisite for each street. Consents of the owners of a majority of 
the frontage on each street on which the railway is to be constructed are 
requisite. 

Mt. Auburn, ete., Ry. Co. v. Neare, 54 O. S. 153 (1896) ; affirming, 29 

Wels beghii, 

Sommers v. Cincinnati, 8 Am. L. R. 612. 

See Rapp v. Cincinnati, etc., Co., 12 W. L. B. 119. 

This requirement can not be avoided by action of the council in chang- 
ing the name of a street, along which consents could not be secured, to 
the name of another street, along which consents were secured. 

Carpenter v. Traction Co., 13 N. P. n. 8. 81 (1912). 

The street contemplated by this section is an existing street. 
Promised consents of owners of property which will abut upon a 
proposed street, not yet established by ordinance, and the property for 
which has not been acquired by the municipality, are insufficient. 
Carpenter v. Traction Co., 18 N. P. n. s. 1: (1916). 


Not required to operate over existing tracks. Consents need not be 
obtained where the grant is to operate solely over existing tracks. 

State v. Cincinnati, etc., Co., 19 €. C. 79; 10 GC. D. 418 (1899): 

Broadway, etc., Co. v. Brooklyn, ete., Co., 10 W. L. B. 72. 

Mt. Auburn, etc., Co. v. Neare, 54 O. S. 153 (1896). 

Lima v. Cramer, 5 N. P. n. s. 113; 17 L. D. 245 (1906). 

Railway v. Railway, 6 C. C. 362; 3 C. D. 493; aff'd, 50 O. S. 603. 


See Sanfleet v. Toledo, 10 C. C. 460; 8 C. D. 711 (1893) ; affirmed, 54 
(OE aSh GPAL 


G. C. §§ 9106, 3770. 
Except where the existing tracks occupy the street without right. 
Isom v. Low Fare Ry. Co, 10 C. C. n. s. 89; 19 C. D. 583 (1907). 


Municipal charter dispensing with necessity for consents. Under 
Article XVIII of the constitution, a home rule municipal charter may 
authorize the grant of a street railway franchise without the consents 
of abutting owners. Billings v. Railway, 92 0. 8. 478 (1915). 


WHO ENTITLED TO BENEFIT OF CONSENTS. 


7 _New road. Consents inure to benefit of lowest bidder. Can not be 
limited to one bidder or person. The consents of abutting owners to the 


construction of a new line, by wl i i 
» Dy whomsoever obtained ] fit 
of the lowest bidder. : east 
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Forest City Ry. Co. v. Day, 73 O. S. 83 (1905); reversing 5 C. C. 
n. 8. 393. 

Isom v. Low Fare Ry. Co., 10 C. C. n. s. 89, 98; 19 C. D. 583 (1907) ; 
aff'd, no rep., 77 O. S. 638. 

State ex rel. v. Bell, 34 O. S. 194, 197 (1877). 

Knorr.v. Miller, 5 C. C. 609; 3 C. D. 297 (1891).; affirmed, 27 W 
L. B. 64. 

Mathers v. Cincinnati, 3 W. L. B. 551. 

A consent can not, by its terms, be limited to the party to whom 
given. The limitation is void, and the consent good as a consent to the 
construction of the road by the lowest bidder. 

Forest City Ry. Co. v. Day, 73 O. S. 83 (1905). 


Extension of existing line. Consents for the extension of an existing 
line inure only to persons to whom given, and assigns. 
Isom v. Low Fare Ry. Co., 10 C. C. n. s. 89, 99; 19 C. D. 583 (1907); 
aff’d, no rep., 77 O. S. 638. 


NATURE OF CONSENTS. RIGHTS OF ABUTTING OWNERS. 


Consents are not property rights, but rights personal to each abut- 
ting owner, who is free to give or withhold such consent. 

Traction Co. v. Parish, 67 O. S. 181 (1902); reversing 13 C. D. 527. 

Forest City Ry. Co. v. Day, 73 O. 8.83 (1905). 


Can not be appropriated. Consents are not property rights which 
may be appropriated under the power of eminent domain. 
Traction Co. v. Parish, 67 O. S. 181 (1902). 


Purchased consents are valid. 
Traction Co. v. Parish, 67 O. S. 181 (1902). 
Cleveland v. Cleveland City Ry., 3 C. C. n. s. 563; 13 C. D. 373 
(1902); reversing 12 L. D. 62 

See Transit Co. v. Traction Co., 12 L. D. 1; s. ¢., 69 O. S. 402. 

May be withdrawn. Consents may be withdrawn, even when induced 
by a money consideration, at any time before the granting ordinance has 
been read the second time. . 

G. C. § 9107. 

Cleveland v. Cleveland City Ry., 3 C. C. n. s. 563; 18 C. D. 373 

(1902); reversing 12 LAD. 623. 
Simmons v. Toledo, 8 C. C. 535; 4 C. ae 69; aff’d, no rep., 51 O. S. 626. 
See Hume v. Traction Co., 138 L. D. 70 (1902). 


BY WHOM CONSENTS MAY BE GIVEN. 


Owner or authorized agent. The “owner” must hold at least a free- 
hold estate. A consent signed by a tenant for years is insufficient. 
Rapp v. Cincinnati, ete., Co., 12 W. L. B. 119. 
Consents must be signed by the abutting owner, or in his name by his 
authorized agent. A consent signed by a husband, in his own name, where 
his wife owns the property and does not consent, is insufficient and should 
not be received or counted. 
Simmons vy. Toledo, 8 C. C. 535; 4 C. D. 69 (1890); aff'd, no rep., 
5 On. 626: 

Rapp v. Cincinnati, ete., Co., 12 W. L. B. 119. 

See Day v. Railway, 5 C. C. n. s. 393; 17 C. D. 60; reversed, 73 O. s 
83. 

A consent signed by an agent in his own name, without authority, is 
invalid and can not be counted, although ratified by the owner after pas- 
sage of the granting ordinance. 
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Sommers v. Cincinnati, 8 ae L. R. pia 
‘he authority of an agent may be given by. parol. f 
eh eae v. Toledo, BG. ‘ 535; 4 C. D. 69 (1890); aff’d, no rep., 51 

O. S. 626. 

Life tenant and remainderman. A ee sites is a freehold interest, 

g nsent signed by a life tenant is valid. 
ea “ase Bros. v. ik wayne ete., Co., 2 No Pen. 8. old pt fee tee 

(1904). ‘ 

Rapp v. Cincinnati, ete., Co., 12 W. L. B. 119. ; 

A consent signed by a remainderman in his own name was held valid 
when the remainderman had charge of the property for the life tenant. 

Simmons v. Toledo, 8 C. C. 5385; 4 C. D. 69 (1890). 

See also Widow below. 

Tenants in common. A tenant in common, who may desire to vote 
adversely to his cotenants, is entitled to vote the number of feet front 
which his undivided interest proportionately represents. : 

Simmons v. Toledo, 8 C. C. 535; 4 C. D. 69 (1890). 

Day v. Railway, 5 C. C. n. s. 393; 17 C. D. 60; reversed, 73 O. S. 83. 

But see Ronnebaum v. Mt. Auburn, ete, Ry., 29 W. L. B. 338. 

Rapp v. Cincinnati, ete., Co., 12 W. L. B. 119. 

Infants. A consent signed by a minor is of no effect. 

Schwab v. Hamilton, ete., Co., 13 L. D. 116 (1902). 


Vendor and vendee. A consent given by a vendor, of which the 
vendee had knowledge at the time of purchase, and not withdrawn by the 
vendee, is valid. 

Simmons. v. Toledo, 8° Gs ©.7535;174 (Co DAG (1890) Fe atid ole On ss 

626. 
See Day v. Railway, 5 C. C. n. s. 393; 17 C. D. 60; reversed 73 O. 
S. 83. 
A vendee in possession under a land contract may give a valid consent. 
Day v. Railway, 5 C. C. n. s. 398; 17 C. D. 60 (1904); reversed on 
other grounas, 73 O. 8. 83. 
A consent given by a vendor with the consent of the vendee is valid. 
Day v. Railway, 5 C. C. n. s. 398; 17 C. D. 60 (1964); reversed on 
other grounds, 73 O. S. 83. 


Ancestor and heir. A consent signed by an ancestor, during his life, 
is valid where his heirs have knowledge of the consent, but do not with- 
draw it. : 

Day v. Railway, 5 C..C. n.'s. 393; 17 C. D. 60 (1904); reversed on 

other grounds, 73 O. 8. 83. 


Executor. An executor with discretionary power to convey the prop- 


erty, can not sign a valid consent unless the legal title of the property 
has been devised to him. 


Rapp v. Cincinnati, 12 W. L. B. 119. 


Guardian. A consent signed by a guardian, without an order of the 
probate court, is invalid. 


Rapp v. Cincinnati, 12 W. L. B. 119. 


See Day v. Railway, 5 C. C. n. s. 398; 17 C. D. 60 (1904); reversed, 
730. 8. 83. . 


Trustees. A consent given by trustees under a will, having full con- 


trol and management of the property, is valic 


eens as Toledo, 8 C. C. 535, 556; 4 C. D. 69 (1890); aff’d, 51 O 
mo. OLD. é : ; 


Sous ; C4, . 
The omission of the word “trustee” after the signature of the trustee 
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does not invalidate the consent. 
Rapp v. Cincinnati, 12 W. L. B. 119. 


Widow. Dower interest. 

See Schwab v. Hamilton, ete., Co., 13 L. D. 116 (1902). 

Rapp v. Cincinnati, etc., Co., 12 W. L. B. 119. 

Partnership. A consent signed by one partner in the firm name is 
valid, although the land is not used for partnership purposes, 

Schwab v. Hamilton, ete., Co., 138 L. D. 116 (1902). 

Simmons v. Toledo, 8 C. C. 535; 4 C. D. 69; aff’d, no rep., 51 O. S. 626. 
Corporation. Authoiity from the board of directors is requisite. 

Rapp v. Cincinnati, ete., Co., 12 W. L. B. 119. 

See Day v. Railway, 5 C. C. n. s. 393; 17 C. D. 60; reversed, 73 O. S. 

83. 
County property. The county commissioners have authority to ex- 


ecute consents for county property. 
Nearing v. Toledo, etc., Ry., 9 C. C. 596; 6 C. D. 664 (1893). 


Property owned by the municipality. The council may give a valid 
consent for a municipality, for abutting property owned by it. 
Emerson v. Forest City Ry. Co. 8 C. C. n. s. 560; 14 C. C.n.s. 
478; 18 C. D. 683; 23 C. D. 34 (1906); affirmed, no rep., 77 O. 
S. 596. 
iretone Bross ve braction Oo.) 2 «No Paine sa ol ts lds Dy 129) (1904). 


WHEN AND HOW PRODUCED. FOR HOW LONG VALID. 


Time of filing. Consents need not be obtained prior to the publication 
of notice of the application. 

Sloane v. Peoples, etc., Co., 7 C. C. 84; 3 C. D. 674 (1891). ; 

Nor before the introduction of the ordinance. Cincinnati v. 
Hillenbrand, 103 O. 8S. 286, 299 (1921). 

But they must be filed with the council before the granting ordinance 
is passed or becomes effective 

Sommers v. Cincinnati, 8 Am. L. R. 612, 618. 

Where a grant fails, as to a part of the route, for lack of proper 
eonsents, the municipality may make a new grant for that part, when 
proper consents are filed. Such grant is valid under the original applica- 
tion, notice and bids. 

Sanfleet v. Toledo, 10 C. C. 460; 8 C. D. 711. (1893); affirmed, 54 O. 

S. 620. 


How produced. Filing with the council is sufficient. The consents 
need not be entered on its records. 
Sanfleet v. Toledo, 10 C. C. 460; 8 C. D. 711 (1893); affirmed, 54 O. 
S. 620. 
rouane ross ave bh ractione CO:e2eN. Pen Soke ocon, Lo. lms 129): 
Life of consents. When once acted upon by the council, in granting 
a valid franchise, consents lose their vitality and can not be used again 
as the basis of a second grant to another company. But if the franchise 
is invalid, the consents may, if not withdrawn, be used again for the 
purpose of making a valid grant. 
Isom v. Low Fare Ry. Co., 10 C. C. n. s, 89, 99; 19 C. D. 583 (1907) ; 
affirmed. no rep., 77 O. S. 638. 
Sanfleet v. Toledo, 10 C. C. 460; 8 C. D. 711 (1893); affirmed, 54 O. 
S. 620 
Smith v. Columbus, etc., Co., 8 N. P. 1, 6. 
See Roberts v. Easton, 19 O. S. 78. 88 (1869). 
Day v. Railway, 5 C. C. n. s. 393; 17 C. D. 60 (1904); reversed 73 
0. S. 83. 
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TERMS AND CONDITIONS. 
Form and contents. A consent must be in writing and signed by the 
owner or his authorized agent. A consent by telegram is valid. 
Simmons v. Toledo, 8 C. C. 535; 4 C. D. 69; (1890); aff’d, 51 O. 8. 
626. 
Schwab v. Traction Co., 138 L. D. 116. 
It need not specify the mode and manner of construction and operation. 
Sloane v. Peoples, ete., Ry., 7 C. G. 84; 3 GCG: D. 674 (1891): 


Consent to single track not consent for double track railway. Con- 
sents for the construction of a single track railway can not be counted as 


consents for a double track. 
Roberts v. Easton, 19 O. S. 78 (1869). 


Motive power. Consents for a railway with animal power are not 


consents for an electric railway. 
Sanfleet v. Toledo, 10 C. C. 460; 8 C. D. 711; aff'd, 54 O. S. 620. 


Additional switch. Consents for the original construction of a street 
railway are not consents for the subsequent construction of additional 
switches. New consents are requisite. 

Horner v. Columbus, ete., Ry., 29 W. L. B. 387 (1893). 

Chestnut v. Railway, 15 L. D. 336; aff’d, 76 O. S. 567. 

Chambers v. Cleveland, ete. Co., 5 C. CO. n. s. 298; 17 C. D. 193 

(1904); aff’d, no rep., 73 O. S. 348. 


Change of route after consent given. A consent for one specified 
route is not a consent for another and different route. 
Neare v. Mt. Auburn, etc., Co., 29 W. L. B. 171; 4 N. P. 475; aff'd, 
54 O. S. 153. 
ireton’ Bros; ‘v. Traction’ 'Co:, 2) No Paiiiessaol (moe Lom ame meee 
(1904). 
See Day v. Railway, 5 C. C. n. s. 393; 17 C. D. 60; reversed 73 O. S. 83. 
But a change by an interurban road, whereby, for one square, the 
street is abandoned for a private right of way to avoid sharp curves, is 
not fraudulent per se against abutting owners. 
Ireton Bros. v. Traction Co., 2 N. Paes 3173 15 Tas De 1297 (1904 2 


_ Conditional consents. A consent given upon condition that construc- 
tion be commenced and completed within a certain time is upon a condi- 
tion subsequent and effective only between its signer and the grantee of 
the franchise. Such condition does not prevent the council from acting 
upon the consent. 


Simmons v. Toledo, 8 C. C. 535; 4 C. D. 69 (1890); aff’d, no rep., 
51 O. 8S. 626. 
_Only the persons giving conditional consents may take advantage of 
a violation of the conditions. Abutting owners who did not consent can 
not complain of such violations. 


Barney v. Mt. Adams, ete., Co., 30 W. L. B. 286 (Cin. Super. Ct.). 
RIGHT OF ACCESS. 


In absence of statute requiring consents abutting owners in munici- 


palities have right of access only. So long as his right of ingress and 
oe 1s not materially interfered with, an abutting owner in a munici- 
pa ity can not prevent the construction and operation of a street railway 
iI permission has been duly given by the municipal authorities ao 
ie Wee i Parish, 67 O. Sees 191 (1902) ; 
som v. Low Fare Ry. Co., 10 C. C. } 
. aff'd, no rep., 77 O. S. 638. Be 8 ee 
Street Ry. v. Cumminsville, 14 0. 8, 523 (1863) 
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Interference with right of access. 


See also § 8765 and notes. 

Held not to constitute. Tracks which leave ten feet between the 
curb and the nearest track. 

Barney v. Mt. Adams, ete., Co., 30 W. L. B. 286, 288. 

Double tracks so located that wagons can not stand at right angles 
with the curb while being loaded and unloaded. ; 

Miller v. Columbus Ry. Co., 13 L. D. 418 (1902). 

Sells v. Columbus St. Ry. Co., 28 W. L. B. 172 (1892). 

Oviatt v. Akron St. Ry. Co., 2 N. P. 84; 3 L. D. 252 ( 
Trolley poles. 

Mt, Adams, ete., Co. v. Winslow, 3 C. C. 425; 2 C. D. 240 (1888). 

See Simmons v. Toledo, 8 C. C. 535; 4 C. D. 69 (1890). 

Tracks laid close to sidewalk at corner so that, in turning the cor- 
ner, the body of the car extends over the sidewalk. 

Powell v. Columbus, ete., Co., 10 N. P. n. s. 266; 20 L. D. 313 (1910). 


a 


~~) 


Held to constitute. Water thrown upon land by construction. 

AG COLO NVenve Ineck wld Oo Dy dire 

Tracks laid within two or three feet from the sidewalk in front of 
stores. 

Street Ry. v. Cumminsville, 14 O. S. 5238, 543 (1863). 

See Schaaf v. Railway Co., 66 O. S. 215 (1902). 

Tracks laid on one side of a highway without conforming to the grade, 
and without filling in between the rails. 

McMacken v. C. & H., etc., Co., 5 N. P. 367; 5 L. D. 358. 


Temporary interference incident to the construction of a street rail- 
way can not be complained of by abutting owner. 
Glidden v. Cincinnati, 30 W. L. B. 213. 


Estoppel by written consent. An abutting owner, who has given his 
written consent, can not complain of the additional burden, but if his 
easement of access is interfered with in the construction of the railway 
he is entitled to an injunction. 

Powell v. Railway Co., 10 N. P. n. s. 266; 20 L. D. 313 (1910). 

Transit Co. v. Traction Co., 12 L. D. 1, 4 (1901); s. ¢., 69 O. S. 402. 


Liability to abutting owners, for injuries to trees in highway. 
A. B. & C. Ry. v. Keck, 13 C. D. 57. 
Keefe v. Cleveland City R. Co., 8 N. P. 466; 11 L. D. 568. 


Rights of street railway and abutting owners in streets limited. 
A street railway can not lawfully occupy the track in front of business 
premises for an unreasonable time, nor can an abutting owner occupy the 
tracks for an unreasonable time so as to interfere with movement of cars. 

Miller v. Columbus Ry. Co., 13 L. D. 418 (1902). 

See Traction Co. v. Sterling, 9 C. C. n. s. 200; 19 C. D. 227 (1906). 


STREET RAILWAY AS AN ADDITIONAL BURDEN. 


In municipalities. The construction and operation of a street rail- 
Way upon a street is a proper street use, and not a new or additional 
burden entitling abutting owners to compensation. 

Billings v. Railway, 92 O. S. 478 (1915). 

Trolley poles do not render the use a new or additional burden. 

Simmons v. Toledo, § C. GC. 535; 4 C. D. 69 (1890). 

Sells v. Columbus St. Ry., 28 W. L. B. 172 (1892). 

Akron, ete., Transit Co. v. Erie R., 7 C. C. n. s. 199, 202; 

36 (1905). 
Railway v. Winslow, 3 C. C. 425; 2 C. D. 240 (1888). 


18 C. D. 
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Interurban railways outside of municipalities. An interurban rail- 
way, with T rails, built entirely on one side of a highway, between im- 
proved farms and the roadway, the company having authority to operate 
an unlimited number of cars for passengers, mail and freight, is an addi- 
tional burden similar to that of a steam railroad. 

Schaaf v. Cleveland, etc., Co., 66 O. S. 215 (1902). 

Chestnut v. Columbus, ete., Ry., 15 L. D. 336 (1905) ; affirmed, 76 O. 

S. 567. 

Miller v. Columbus Ry. Co., 13 L. D. 418 (1902). 
A steam railroad is an additional burden. 

Lawrence R. R. Co. v. Williams, 35 O. S. 168 (1878). 

An additional switch laid in the highway subsequent to construction 
of road is an additional burden. 

Chambers v. Cleveland, etc., Co. 5 C. C. n. s. 298; 17 C. D. 193 

(1904) ; aff’d, no rep., 73 O. S. 348. 
Chestnut v. Columbus, ete., Ry., 15 L. D. 336 (1905); aff'd, no rep., 
76 O. S. 567. 


Estoppel by consent. An abutting owner, who has signed a written 
consent, is estopped from complaining of the additional burden. 
Powell v. Columbus, ete., Co., 10 N. P. n. s. 266; 20 L. D. 313 (1910). 


INJUNCTION AGAINST CONSTRUCTION OF ROAD WITHOUT VALID 
CONSENTS. 


Suit by abutting owner. Where a franchise is granted without the 
required number of valid consents, the construction of the railway may 
be enjoined at the suit of an abutting owner. 

Roberts v. Easton, 19 O. 8. 78 (1869). 

Mt. Auburn, etc., Ry. Co. v. Neare, 54 O. S. 153 (1896). 

Lack of valid consents is, as a general rule, the only ground upon 
which an abutting owner, as such, may complain. Other defects in a grant 
may be attacked only by the public. 

Glidden v. Cincinnati, 30 W. L. B. 213. 

Sloane v. Peoples, etc., Co., 7 C. C. 84, 89; 3 C. D. 674 (1893). 

Barney v. Mt. Adams, etc., Ry. Co., 30 W. L. B. 286. 

Raynolds v. Cleveland, 2 C. C. n. s. 139, 154; 14 C. D. 21 

Ireton Bros. v. Ft. Wayne, etc., Co., 2 N. P. n. s. 317; 1 

(1904). 

Dietz v. C. & M. V. Traction Co., 4 N. P. 399. 

An abutting owner on one street can not complain of lack of consents 
of owners of property on other streets. 

Toledo Cons., etc., Co. v. Toledo Elec., etc., Ry.,.6 0.10, 302. 3873 

3 C. D. 493; aff’d, 50 O. S. 603. 

Mathers v. Cincinnati, 3 W. L. B. 709. 


_An abutting owner may enjoin interference with his property right 
of ingress and egress. 


Street Ry. v. Cumminsville, 14 O. S. 523 (1863). 
Powell v. Columbus, ete., Ry., 10 N. P. n. s. 266; 20 L. D. 313 (1910). - 
: The motive of an abutting owner in bringing suit is immaterial. It 
is no defense that he is acting for the benefit of competing railways. 
Traction Co. v. Parish, 67 O. S. 181, 189 (1902)... 
Isom v. Low Fare Ry. Co., 10 C. C. n. 8. 89; 19 C. D. 583 (1907); 
affirmed, NO*Tep.s.7 0 Os, 9.4638. 
_ A plaintiff, not in possession of abutting property, and whose owner- 
ship is doubtful, is not entitled to an injunction. His ownership must 
first be established at law. 


Swing v. Cincinnati, ete., Traction Cc : = 
og, Gem Term, 1904). ' 0, 15 L. D. 70 (Cin. Super. Ct, 
An 


abutting owner can not object to the operation of cars over exist- 


5 (1902). 
5 1s Dale 
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ing tracks, on the ground that the length of new track is insufficient under 
G. C. § 9103. 
Sanfleet v. Toledo, 10 C. C. 460; 8 C. D. 711 (18938); affirmed, 54 O. 
S. 620. 
Where an interurban road outside of municipalities constitutes an 
additional burden, abutting owners may enjoin its construction until 


compensation is made. 
Schaaf v. Cleveland, etc., Co., 66 O. 8. 215 (1902). 


Burden of proof. The action of a council in granting a franchise is 
not conclusive as to the number of valid consents. An abutting owner 
may raise the question. 

Roberts v. Easton, 19 O. S. 78 (1869). 

Sommers v. Cincinnati, 8 Am. L. R. 612. 

But the presumption is in favor of the action of the council. The 
burden of proof is upon the abutting owner to show lack of valid consents. 

Simmons v. Toledo, 8 C. C. 535; 4 C. D. 69 (1890) ; aff’d, 51 O. S. 626. 

Ireton Bros. v. Ft. Wayne, etc., Co., 2 N. P. n. s. 317; 15 L. D. 129 

(1904). 

Schwab v. Traction Co., 138 L. D. 116, 120 (1902). 

Cincinnati College v. Nesmith, 2 C. 8. C. R. 24 (1870). 

Hamilton v. Railroad, 5 N. P. 457; 8 L. D. 174. 

Joinder of parties. Owners of property abutting on the same street 
may join as plaintiffs, but they may not join with owners of property 
on other streets. 

Glidden v. Cincinnati, 30 W. L. B. 213. 

Suit by solicitor or taxpayer. An injunction suit by a solicitor or 
taxpayer can not be predicated upon a lack of valid consents. Abutting 
owners, only, may complain on that ground. 

Glidden v. Cincinnati, 30 W. L. B. 213. 

Simmons v. Toledo, 5 C. C. 124; 3 C. D. 64 (1889); aff'd, 30 W. L. 

B. 392. 

Lima v. Cramer, 5 N. P. n. s. 113; 17 L. D. 245 (1906). 

Sommers v. Cincinnati, 8 Am. L. Ree. 612. 

Harrison v. Mt. Auburn, etc., Co., 17 W. L. B. 265. 

Hamilton v. C. & H., etc., Co., 5 N. P. 457; 8 L. D. 174. 

Nor can a solicitor base an action in quo warranto on such ground. 

State v. Oakwood, ete., Ry., 11 C. C. n. s. 263; 20 C. D. 632 (1908) ; 

aff'd, no rep., 81 O. S. 502. 
State v. Railway, 19 C. C. 79; 10 C. D. 418 (1899). 


MISCELLANEOUS. 
Right of abutting owners to prevent abandonment of part of line. 
Bickerstaff v. Steubenville, ete., Co., 5 O. L. R. 539 (Railroad Com- 
mission 1907). 
Cemetery v. Street Ry., 11 C. C. n. s. 429: 21 C. D. 51 (1908). 
License for temporary tracks is not a grant and may be given by a 
municipality without consents. 
Mathers v. Cincinnati, 3 W. L. B. 551, 709 (Cin. Super. Ct.). 


PUBLICATION OF NOTICE. 


Notice under § 3769 unnecessary for grant to construct extension. 
Railway Co. v. Railway Co., 5 C. C. n. s. 583, 596, bol Ga Cole 
180 (1903): aff’d, no rep., 73 O. S. 364. 
State ex rel. v. Cincinnati, etc., Co., 19 C. C. 79 (1899). 
Sommers v. Cincinnati, 8 Am. L. Rec. 612. 
See § 3777. 
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Section 9106. (When written consent not required.) But 
when such grant is made by the council of a municipal cor- 
poration, either for a new route or as an extension of an ex- 
isting route, in case the number of tracks threon or part 
thereof is not increased beyond the number for which con- 
sents originally were obtained, on and along any part of a 
street or public way upon which a street railway has been 
operated within one year preceding under a grant or re- 
newal of a grant which has expired or within two years will 
expire, or when such a grant is made by the council of a 
municipal corporation or the commissioners of a county on 
and along any part of a street or public way upon the order 
or finding of any court of competent jurisdiction, or a judge 
thereof, in a hearing upon or growing out of a grade cross- 
ing elimination proceedings, in which hearing such court or 
judge has determined that the reasonable and practical solu- 
tion of the manner of eliminating a grade crossing requires 
that such a street or interurban railway shall be re-located or 
re-routed for a certain distance fixed by the court, it shall 
not be necessary to produce to the council or commissioners 
any written consents from the owners of the lots and land 
abutting on such part of a street or publie way. (107 v. 533; 
R. 8S. Sec. 3439; April 15, 1908, 99 v. 108; April 18, 1883, 80 
v. 173; R. 8. 1880; April 29, 1868, 65 v. 112, $3.) 


Section 9107. (When property owner cannot withdraw 
consent.) Nothing contained in the preceding section shall 
permit a person owning property abutting on a street along, 
in or over which a street railway is about to be constructed, 
to withdraw his consent after an ordinance granting the 
right to construct and operate it has been read the second 
time, if at least thirty days elapsed since the first reading 
thereof, in the council or other body authorized to make the 
grant. (R. S. Sec. 3489a; May 10, 1902, 95 v. 475.) 


Except as prohibited by this section, an abutting owner may with- 
draw his consent, even when induced by a money consideration. 


Cleveland v. Cleveland City Ry. Co., 3 C. G. n. s. 563; 13 C. D. 373 © 
(1902); reversing, 12 L. D. 623. 


Simmons v. Toledo, 8 C. C. 535; 4 ©. D. 69 (1890). 
See Hume v. Hamilton, etc., Co., 13 L. D. 70 (1902). 


Section 9108. (Appropriation of property.) When the 
council or commissioners make such grant, the company or 
person to whom it is made may appropriate property nec- 
essary therefor, if the owner fails expressly to waive his 
claim to damages by reason of the construction and opera- 
tion of the railway. “(R. S. Sec. 3440; April 16, 1892, 89 v. 
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349; April 11, 1890, 87 v. 178; March 27, 1866, 63 v. 55, 
§4; March 24, 1864, 61 v. 53, §1; S. & S. 136; 8S. & S. 187.) 


Procedure in appropriation cases see § 11038 et seq. 
What property may be appropriated. Use of existing tracks may be. 
Street Ry. Co. v. Street Ry. Co., 50 O. S. 603 (1893). 
Consents of abutting owners under §§ 9105 and 3770 can not be. 
Traction Co. v. Parish, 67 O. S. 181 (1902). 
See § 9109. 
County road. 
See Railroad Co. v. Commissioners, 56 O. S. 1, 8 (1897). 


APPROPRIATION OF USE OF EXISTING TRACKS. 


Right of. A street railway, having a franchise to use the existing 
tracks of another street railway, may, under this section, appropriate 
such tracks to its use. 

Street Railway Co. v. Street Railway Co., 50 O. S. 603 (1893); aff’g, 

6 C. C. 362; 3 C. D. 493. 

See Traction Co. v. Traction Co., 47 W. L. B. 854. 

Railway v. Railway, 26 W. L. B. 172. 

Sections 9120 and 9130 conferring power to make traffic agreements 
do not interfere with the right to appropriate use of existing tracks. 

State v. C. & H., etc, Ry., 19 C. C. 79; 10 C. D. 418 (1899). 


Successive proceedings. The appropriation of a part of existing 
tracks is not a bar to a proceeding to appropriate other portions. 
Toledo Consol., ete., Co. v. Toledo Elec., ete., Co., 12 C. C. 367; 5 
C. D. 643 (1893). 


Appropriating company not joint owner of tracks. The appropriating 
company does not acquire a joint ownership in the tracks, and is not 
entitled to compensation from another company subsequently acquiring 
right to use the same. 

Toledo Electric, etc., Co. v. Toledo, ete., Co., 10 C. C. 168; 6 C. D. 

578 (1895); reversing 7 N. P. 211; 1 L. D. 33. 


Measure of compensation. 
See Toledo Cons., etc., Co. v. Toledo Elec., etc., Co., 6 C. C. 362; 3 
C. D. 493 (1892); (affirmed, 50 O. S. 603, except as to measure 
of compensation which was reserved for re-argument and after- 
wards dismissed by consent. 31 W. L. B. 348). 
Toledo Cons., etc., Co. v. Toledo Elec., etc., Co., 12 C. C. 367; 5 ©. PB. 
643 (1893). 


Power of council to fix comvensation. The council has no vower To 
fix the compensation to be paid except when that right is reserved in 
the franchise of the owner of the tracks. 

Kinsman. ete.. Co. v. Broadway, etc., Co., 36 O. S. 239, 252 (1880). 


Pleading and evidence. 

Necessity for appropriation. The appropriating company need not 
show necessity for use of the tracks. The action of the council in grant- 
ing the franchise is, in the absence of fraud, convlusive. 

Toledo Cons., ete., Co. v. Toledo Elec,, etc., Co., 6 C. C. 362; 3 C. D. 

493 (1892); affirmed, 50 O. S. 603. 


Sompliance with § 9103. That eight times the amount of traci sought 
to be appropriated has been constructed and placed in operation satisfies 
the requirements of § 9103. 
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Toledo Cons., ete., Co. v. Toledo Elec., etc., Co., 12 C. v. 361; 5 C. D. 
643 (1893). 

Toledo Cons., ete., Co. v. Toledo Elec., ete., Co., 6 C. C. 362; 3 C. D 
4923 (1892); affirmed, 50 O. 8. 603. 


Miscellaneous. The petition need not set out the length of time the 
existing tracks will be used. 
‘foledo Cons., etc., Co. v. Toledo Elec., etc., Co., 12 C. C. 367; 5 C. D. 
643 (1892), } : 
The appropriating company need not prove proceedings preliminary 
to the grant of its franchise, such as the application, notice and consents. 
Toledo Cons., ete., Co. v. Toledo, Elec., etc., Co., 6 C. C. 362, 387; 3 C. 
D. 493 (1892); affirmed, 50 O. S. 603. 
But it must show the grant of a franchise from the municipality. 
Railway Co. v. Stoneware Co., 51 W. L. B. 421. 


Injunction against use without appropriation. The grantee of a 
franchise over existing tracks may be enjoined from taking possession 
without appropriating the right of use. 

See Hamilton, ete., Co. v. Hamilton, etc., Co., 69 O. S. 402 (1903). 

Kinsman, ete., Co. v. Broadway, etc., Co., 36 O. S. 239 (1880). 

But a company which has parted with its interest in the tracks is not 
entitled to an injunction, where the right of use has been appropriated 
against the company in possession. 

Metropolitan, etc., Co. v. Toledo, ete., Co., 9 C. C. 664; 6 C. D. 733 

(1893). 


RIGHT TO CROSS TRACKS OF STEAM OR STREET RAILROADS 
WITHOUT APPROPRIATION. 


In municipalities. A street railway, authorized to lay tracks in a 
street which crosses a steam railroad, may, on such streets, cross the 
tracks of the steam railroad without compensation. 

C. & H. Electric St. Ry. v. C. H. & I. R. Co., 21 ©. C. 391, 396; 12 

C. D. 113 (1898); aff’d, no rep., 64 O. S. 550. 
Railway Co. v. Railway Co., 5 C. C. n. s. 583, 588; 16 C. D. 180 
(1903) ; aff’d, no rep., 73 O. S. 364. 
Akron, ete., Transit Co. v. Erie R. Co., 7 Cr Cent sy 199; 20a 1s8e: 
D. 36 (1905). 

Street tracks of another street railway may be crossed without com- 

pensation. 


eae ete., Co. v. Toledo, ete., Ry., 9 C. C. 664; 6 C. D. 733 


For railroad crossings not on streets, see § 8834. 


Without municipalities the right 
acquired by agreement or court decree. 
G. C. § 8834 et seq. 


Dayton, ete., R. Co. v. Dayton, ete., Traction Co., 1 N. P. n. s. 296; 
14 L. D. 143 (1903) ; affirmed, 4 C. C. n. s. B208 7 LOCC. Da sare 
versed on other grounds, 72 O. S. 429. 


to cross railway tracks must be 


Section 9109. (Appropriation of property of turnpike or 
plank road.) Such power to appropriate may be exercised, 
for the purpose of constructing a street railway along a 
highway occupied by a turnpike or plank road company 
when the person, persons or company authorized to con- 
struct such railway cannot agree with the turnpike or plank 


A 
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road company on the terms and conditions upon which the 
highway may be occupied, and if such appropriation will 
not unnecessarily interfere with the reasonable use of the 
highway by the turnpike or plank road company. Nothing 
in the foregoing provisions shall affect the rights of property 
owners to give or withhold their consent concerning the 
right of way for street railways upon any street or road. 
(R. 8. See. 3440; April 16, 1892, 89 v. 349; April 11, 1890, 
87 v. 178; March 27, 1866, 63 v. 55, §4; March 24, 1864, 61 
v. 53, § 1.) 

Consents of property owners can not be appropriated. 

Traction Co. v. Parish, 67 O. S. 181 (1902). 


Section 9110. (Oath in appropriation proceedings.) In 
case of appropriation of property for such purpose, the oath 
to be administered to the jury shall be as follows: ‘‘You 
and each of you do solemnly swear that you wiil justly and 
impartially assess, according to your best judgment, the 
amount of compensation which is due to (here name the 
owner or owners), by reason of the appropriation of the 
street or avenue (as in the statement described), irrespec- 
tive of any benefit from any improvement proposed by such 
(here name the company, individual, or company of indi- 
viduals), and that you will in assessing damages that may 
accrue to (here name the owner or owners), by reason of 
the appropriation, other than the compensation, further as- 
certain how much less valuable the lot or lots of such (here 
name the owner or owners), will be in consequence of such 
appropriation.’’ (R. 8S. See. 3442; March 27, 1866, 63 v. 
D0, § 5.) 


Section 9111. (How compensation ascertained.) The 
jury, in ascertaining such compensation or damages, shall 
determine the amount thereof without reference to the dis- 
tinction between a public and a private nuisance, and the 
effect of such distinction upon the right of such owner or 
owners to claim compensation or damages, and, if requested, 
the court shall so direct the jury. (R. S. Sec. 3442; March 
27, 1866, 68 v. 55, § 5.) 

Measure of compensation. 
(Land) Lorain St. Ry. Co. v. Sinning, 17 C. C. 649; 6 C. D. 753 
1895). 
Use Me eis tracks, see note to § 9108. 
See also note to § 11053. 


Section 9112. (Consent of authority controlling public 
road.) If the public road along which the railway is to be 
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constructed is owned by a person or company, or is within 
the control or management of the board of public works or 
other public officer, such person, company, or officer may 
agree with the person or company constructing the railway 
as to the terms and conditions upon which the road may 
be occupied. (R. S. Sec. 3441; February 19, 1870, 67 avecig; 


§ 1.) 


Cited, State ex rel. v. Taylor, 55 O. S. 61, 66 (1896). 

This section applies to state and county roads under the control of 
county commissioners. The term “officer” includes a board of county 
commissioners. 

Railroad Co. v. Commissioners, 56 O. S. 1, 7 (1897). 

Where the trustees of a hamlet had, prior to 1902, granted a fran- 
chise on a street which was also a state road, the county commissioners 
can not enjoin operation thereunder. 

Commissioners v. A. B. & C. Ry., 21 C. C. 769; 11 C. D. 664 (1896). 

A turnpike company has no power to enter into a contract for a rail- 
way which interferes with the right of access of abutting owners. 

McMacken v. C. & H., etc., Co., 5 N. P. 367; 5 L. D. 358. 

The public utilities commission, in fixing a reasonable rate of 
fare between points on an interurban railroad, need not adopt a_rate 
between other points fixed in a franchise to the same railroad. Stark 
County v. Traction Co., 102 O. S. 124 (1921). 


Section 9113. (Terms and conditions of construction, 
etc.) Council, or the commissioners, as the case may be, 
may fix the terms and conditions upon which such railways 
may be constructed, operated, extended, and consolidated. 
(R. S. See. 3443; February 19, 1870, 67 v. 10, §1; May 7, 
1869, 66 v. 140, § 1.) 


See § 3768 and 9101. 
This section does not authorize a municipality, by penal ordinance, 
to prescribe the qualifications of motormen and conductors. 
Columbus, ete., Co. v. Columbus, 10 N. P. n. 8s. 161; 20 L. D. 555 
(1910). 
The council may fix the rate of fare from the municipality to a 


Sees of its limits. Railway Co. v. Cincinnati, 93 O. S. 109 
(1915). 


_A franchise may provide for annual payments to the municipality. 
Opins. Atty. Gen. 1918, p. 795. 


Section 9114. (Free transportation of police and fire- 
men.) Upon the granting of franchises to traction compa- 
nies throughout this state for the use of streets, roads and 
highways for the transportation of passengers, it must be 
provided, as one of the considerations for such use of the 
pubhe highways, that such traction companies shall carry 
free as passengers on any and all regular cars, policemen 


and firemen, when on duty and in unif h 1 
1909, 100 v. 14, §1.) niform. (March 16, 
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Section 9115. (Appropriation of property by directors.) 
When it is deemed necessary by a majority of the directors 
of a domestic or foreign corporation owning or operating a 
street railway in a municipality to appropriate private prop- 
erty therein, in order to avoid dangerous or difficult curves 
or grades, or unsafe or unsubstantial grounds or founda- 
tions or to extend or shorten its railway line, or to provide 
land on which: to extend its power plant, such corporation 
may appropriate so much private property as is necessary 
for the extension of such power plant, or the construction, 
operation, and maintenance of the tracks, poles, supports, 
wires, cables and necessary apphances of such railway other 
than power houses, machine shops, stations or substations 
in the manner and subject to the provisions of law for the 
appropriation of private property by corporations. (April 
fetes w Oey 106, 41.) 


Section 9116. (Change of location of any portion of rail- 
way.) For the purposes above provided such corporation 
may change the location of any part of its railway, and for 
the purpose of making such change, it shall have all the 
rights, powers, and privileges to enter upon private land 
and make surveys necessary to effect such change as fully 
as railroad companies are by law permitted to do. (April 
7, 1904, 97 v. 106, § 2.) 

Change of location. 
Treton Bros. v. Traction Co., 2 N. P. n. s. 317; 15 L. D. 129 (1904). 
Bickerstaff v. Steubenville, etc., Traction Co., 5 O. L. R. 539; 53 W. 
L. B. 29 (Railroad Commission 1907). 


Ashley v. Railway, 5 O. L. R. 359; 52 W. L. B. 496 (1907). 
Spring Grove v. Railway, 11 C. C. n. s. 429; 21 C. D. 51 (1908). 


Section 9117. (Construction of street railroads outside of 
municipalities.) Companies incorporated under _ section 
eighty-six hundred and twenty-five, for such purpose, may 
construct, maintain and operate electric street railroads, or 
street railroads using other than animal power as a motive 
power, for the transportation of passengers, packages, ex- 
press matter, United States mail, baggage and freight upon 
the highways in this state outside of municipalities, or upon 
private rights of ways. (R. S. See. 3443-8; May 10, 1902, 
95 v. 589; May 17, 1894, 91 v. 285.) 

Held constitutional. 
Dietz v. C. & M. V. Traction Co., 4 N. P. 399; 6 L. D. 513. 
This section does not modify, limit or repeal §§ 9100, 9101 and 9102, 


nor define a different kind of street railroad. 
Hamilton v. C. & H., ete. Ry., 5 N. P. 457; 8 L. D. 174. a 
Sections 9117-9122 relate to electric railways outside of munici- 
palities. Interurban Co. v. Cincinnati, 93 O. S. 108, 116 (1915). 
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Motive power should be clearly stated in articles of incorporation. 
See Rep. Atty. Gen. (1909-1910) 99. 


INTERURBAN RAILROAD. WHETHER A “RAILROAD” OR A 
“STREET RAILWAY.” 


The distinction between an interurban railway and a railroad is 
said to lie, not in its motive power, but in the frequency of service 
rendered, number of stops made and the character of its business. 
State v. Railway, 18 N. P. n. s. 393; 26 L. D. 264 (1916). 


Statutory classification as a “street railway.” Under certain statutes 
interurban railroads have been classed as street railways and provisions of 
such statutes relating to “railroads” held not applicable to interurbans. 
Under sections 9117 to 9122. 

Ohio Electric Ry. Co. v. Ottawa, 85 O. S. 229 (1912); reversing, 13 

(OU eo site Rls CEE TOE ID) MOG 

State v. Traction Companies, 64 O. S. 272 (1901). 
Statutes imposing excise taxes. 

Electric St. R. Co. v. Lohe, 68 O. S. 101, 109, 110 (1903). 

§ 5490 (101 v. 409, orig. G. C. § 5488; R. S. 2780-17). 

See Railway v. Poland, 10 N. P. n. s. 617; 21 L. D. 630 (Cee sel O10) i 

aff’d, no rep., 88 O. 8. 596, 597. 
Providing for mechanic’s liens on railroads. 
Bridge Co. v. Iron Co., 59 O. S. 179 (1898). 
G. C. § 3245. 
Providing for construction of railroad and highway crossings, prior 
to the amendment of §§ 8874 and 8897 in 1913. 
Commissioners v. Traction Co., 75 O. S. 548 (1907). 
In re Avon Beach, etc., R. Co., 3 N. P. n. 8. 561; 16 L. D. 87 (C. P. 
1905). 
Providing for the crossing of one railroad by another. 

C. eas Co: y..G.. & Hi, ete., Co, 2). Cy Cr suls Ta Ct rie 

D. & U. Ry. v. D. & M. Traction Co., 4 C. C. n. s. 329; 16 C. D. 1 
(1903); affirming, 1 N. P. n. s. 218, 296; 14 L. D. 17; reversed, 
on other grounds, 72 O. S. 429. 

Rapid Ry. Co. v. Cincinnati, ete., Ry., 48 O. L. B. 245. 

See also Cleveland, ete., Co. v. Urbana, ete., Co., 5 C. C. n. s. 597; 16 
C. D. 180 (1903). 

se nen hny Traction Co. v. Marriott, 47 O. L. B. 357 (Probate 
our . 

Rep. Atty. Gen. (1909-10) 261. 

Under § 3762 permitting municipalities to require a railroad to light 
a portion of its track. 7 

Ohio Electric Railway v. Ottawa, 85 O. S. 229 (1912); reversing, 13 

CiC.nos. 661; 220.7 DatoT; (1910)e - 

Under § 8806 authorizing railroad companies to give assistance to 
other like companies. Trust Co. v. Railway, 18 N. P. n. s. 298 (1915). 

An interurban railway can not, by amendment of its articles, 


acquire authority to construct and operate a commercial rai 
| : et 2 e g ailroad. 
Opins. Atty. Gen. 1917, p. 1756. 


When a “railroad.” The law of negligence governing the standing 
on a platform of a moving interurban car outside of a municipality is the 
same as in the case of steam cars. 

Electric St. R. Co. v. Lohe, 68 O. 8. 101, 109, 110 (1903). 

The construction of an interurban railroad on one side of a highway 
outside of a municipality, for the transportation of passengers, freight 
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and mail, is an additional burden on the highway similar to that imposed 
by steam railroads. 

Schaaf v. Railway Co., 66 O. S. 215 (1902). 

See Railway v. Poland, 10 N. P. n. s. 617; 21 L. D. 617 (C. P. 1910). 

Weber v. Stark Electric Co., 13 L. D. 194 (1902). 

In the public utilities commission acts an interurban railroad is classed 
as a “railroad.” §§ 501, 614-2. 

Ts a ‘‘railroad’’ under G. C. §540. H. V. Ry. Co. v. Commis- 


sion, 107 O. 8. 48 (1923). 
In the grade crossing acts the term “railroad” includes interurban 


railroads. §§ 8874, 8897. 

A commercial railroad does not become an interurban railway, as 
to any part of its business, by installing electric cars for passengers 
with frequent stops, when the train service is no more frequent than 
prior to electrification. Opins. Atty. Gen. 1915, p. 865. 


Section 9118. (Occupancy and use of public highways.) 
Such companies may occupy and use for their tracks, cars, 
necessary fixtures and appliances, the public highways out- 
side of cities and villages with the consent of the puble 
authorities in charge of or controlling such highways, and 
with the written consent of the majority, measured by the 
front foot, of the property holders abutting on each of such 
highways. (May 17, 1894, 91 v. 285, §2; R. 8. § 3443-9.) 


Grant of franchise in public highway does not confer exclusive 
use of the portion of highway on which tracks are constructed. 
Fairchild v. Railway, 101 O. S. 261 (1920). 


When an additional burden. An interurban railway, with T rails, 
built entirely on one side of a highway, between improved farms and the 
roadway, the company having authority to run an unlimited number of 
cars, for passengers, mail and freight, is an additional burden similar to 
that of a steam railroad. 

Schaaf v. Cleveland, ete., Co., 66 O. S. 215 (1902). 

Chestnut v. Columbus, ete., Ry., 15 L. D. 336 (1905); aff’d, no rep., 

76 O. S. 567. 

Miller v. Columbus Ry. Co., 13 L. D. 418 (1902). 

‘An additional switch laid in the highway subsequent to construction 
of road is an additional burden. 

Chambers v. Cleveland, etc., Co., 5 C. C. n. s. 298; T7Cy De W393 

(1904); aff'd, no rep., 73 O. S. 348. 
Chestnut v. Columbus, ete., Ry., 15 L. D. 336 (1905); aff'd, no rep., 
76 O. 8S. 567. 


Consents, rights and remedies of abutting owners. 
See note to § 9105. 


Must give adequate service. An interurban railway may be com- 
pelled to furnish adequate service, so long as its franchise is not aban- 


doned. 
ferguson v. Dayton, etc., Transit Co., 4 O. L. R. 750 (Railroad Com- 


mission 1907). 
Crossing tracks of street, interurban or steam railroads, outside of 


municipalities. 
See § 8834. 
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Duration of franchise when no time stipulated therein. See note 
to § 3714. 

Assessment for street improvements. An interurban railway oper- 
ating upon a “public highway under a franchise is not subject to as- 
sessments for improvement of such highway as an owner of property 
abutting thereon. Railway Co. v. Scott, 101 O. S. 13 (1920). 


Section 9118-1. (Crossings, other than steam railway. 
Petition.) Whenever it is deemed necessary by a majority 
of the directors of any such railway company to cross the 
streets, avenues, alleys, ways, or any part thereof, of any 
municipality, or any public highway outside of a munici- 
pality, whether the same be under the control of public au- 
thorities or a private company, or a person or persons, the 
council of such municipality, or the public officers or author- 
ities owning or having charge of such highways outside of 
municipalities, shall have power to agree with such com- 
pany as to the manner and mode of such crossing and the 
compensation to be paid therefor; if the parties fail to 
agree, such company may file its petition in the common 
pleas court of the county in which the proposed crossing is 
situated, and in such cause if the crossing be within a mu- 
nicipality, such municipality, shall be defendant; if the 
crossing be outside a municipality, the publie authorities 
owning or having charge of such highway, shall be defend- 
ants. Summons shall be served and the rule days and the 
rights of the defendant to plead shall be the same as in 
civil actions in such court. Such petition shall set forth the 
action of the company declaring the necessity for crossing 
the highway and the inability of the company to agree with 
the council or other public officers or authorities owning or 
having charge of said highway; and the court of common 
pleas thereupon shall have jurisdiction of the parties and 
of the subject matter of the petition and may proceed to 
examine the matter offered by evidence, by reference to a 
master commissioner or otherwise, and upon the final hear- 
ing of said cause the court shall enter its decree fixing the 
manner and mode of such crossing and the compensation, if 
any, to be paid therefor by the company, and upon compli- 
ance with the terms of said decree the company shall have 
the right to construct and maintain gaid crossing in accord- 
ance with the order in said cause. (May 10, 1910, 101 v. 375.) 


This section is constitutional Rocky Rivero . 
n. s. 354 (1911), ocky River v. Railway, 18 ©. C. 


i Section 9118-2. (Appropriation of real estate.) Where 
1e tracks of any such road extend into or through any 
municipality and it is deemed necessary by such company to 


1489 STREET AND INTERURBAN. G. C. § 9119-1 


enter upon and use any private property within such munic- 
ipality for the construction and maintenance of either pas- 
senger stations or freight depots to be used in the operation 
of such road, such company shall have the right to appro- 
priate private property within municipalities for such pur- 
poses. (May 10, 1910, 101 v. 376.) 


Section 9119. (Appropriation of property.) ‘Street, in- 
terurban or suburban railroads using other than steam as 
motive power, when necessary may enter upon and use pri- 
vate property in the construction, alteration and operation 
of its road or any part thereof and for such purposes shall 
have all of the rights and powers of appropriation, outside 
of municipalities, that steam railroad companies possess. 
(R. S. See. 3443-10; May 10, 1910, 101 v. 322; May 10, 1902, 
95 v. 538; May 17, 1894, 91 v. 285.) 

An interurban railway must obtain a franchise before appropriating 
property. 

S. E. Ohio, ete., Co. v. Diamond, etc., Co., 51 O. L. B. 421 (Probate 

Court). 

The word ‘‘construction’’? in this section is not limited to the 
original building of the line, but applies where the road is relocated 
and reconstructed in conformity to the general route prescribed in its 
articles of incorporation. Reusch v. Traction Co., 19 C. Ge Baek es 
24 C. D. 540 (1912); aff’d, no rep. 89 O. S. 456. 

‘‘Alteration’? in this section ineludes relocation of the road. 
Reusch v. Traction Co., 19 C. C. n. s. 1; 24 C. D. 540 (1912); aff 7d, 
no rep. 89 O. 8S. 456. 

Pleading and proof. 

See S. E. Ohio, ete., Co. v. Diamond, ete., Co., 51 O. L. B. 421. 

Columbus, ete., Co. v. Cole, 47 O. L. B. 66. 

Prior to amendment of this section it was held in several probate 
courts that interurban railways could not appropriate private lands, ex- 
cept where it was impossible to_ use a highway. 

Columbus, ete., Ry. Co. v. Cole, 47 W. L. B. 547 (1902). 

Columbus, ete., Ry. Co. v. Marriott, 47 W. L. B. 357 (1902). 

Power to appropriate use of urban tracks. 
See §§ 3779, 9108. 
State v. C. & H., ete., Ry., 19 C. C. 79; 10 C. D. 418 (1899). 


Section 9119-1. (Street, interurban, light, heat or power 
companies authorized to appropriate trees.) Street, subur- 
ban or interurban railroads using other than steam as motive 
power, and companies furnishing electricity for light, heat 
or power purposes, whenever necessary, in the alteration, 
operation or maintenance of electric high potential transmis- 
sion lines and wires outside of municipalities, to protect the 
same from interference or injury that might be eaused by 
trees or branches that may be located so near thereto that 
said trees or branches might by falling or otherwise come 10 
contact with said wires, shall have the power to appropriate 
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such trees or the branches thereof, except that in case of 
shade trees now or hereafter located in front of residences or 
along the highway, said companies may appropriate only 
such portions of the branches thereof that fail to clear wires 
located fifty feet from the ground. The powers of appropria- 
tion herein granted shall be exercised in the same manner 
and according to the same procedure as that provided for 
the appropriation of property by corporations generally. 
(106 v. 337.) 


Section 9120. (Leases, purchases and traffic arrange- 
ments.) Such companies may lease, purchase, or make 
traffic arrangements with any other street railway company 
as to so much of its tracks and other property as is nec- 
essary or desirable to enable them to enter or pass through 
a city or village, upon the terms and conditions applicable 
to other street railways. Any existing street railway com- 
pany, owning or operating a road shall receive the cars, 
freight, packages or passengers of any other road, upon the 
Same terms and conditions as they carry for the general 
public. (May 17, 1894, 91 v. 286, §4; R. S. See. 3448-11.) 


This section is not intended as a limitation on § 9101. 

Hamilton v. Railway, 5 N. P. 457; 8 L. D. 174. 

Neither this section nor §§9130 to 9133 require an exchange of 
transfers between the urban and interurban railways, in the absence of 
an ordinance imposing such obligation. 

Railway Co. v. Cincinnati, 75 O. S. 196 (1906); reversing, 3 N. P. 

n. s. 489; 16 L. D. 220. 

Where new transmission lines are built by the lessee partly on 
railroad rights of way and partly on separate property, such separate 
property becomes an appurtenance to the contiguous railroad property, 
and all such transmission lines become fixtures and covered by after- 
acquired property clauses in mortgages of the lessor. Trust Co. v. 
Traction Co., 106 O. S. 577 (1922); s. i, 20) IN. Eee se cne: 

A street railway company making an agreement as authorized by 
statute, for the joint use of its tracks, is liable for negligence of the 
lessee or licensee thereon. This section does not provide exemption 
from such liability. Quigley v. Toledo Co., 89 O. S. 68 (1913) 

Stock control of urban by interurban railway company; unfair 
contract for new equipment at expense of urban company. See Mans- 
field Co., 3 Ohio App. 253; 21 OC. GC. n. 8. 95 (1914). 

Rentals paid by one company to another can not be deducted from 


gross earnings in making excise tax returns under $5418. Traction 
Co. v. State, 94 O. S, 24 (1916). 


Carriage of freight. This section authorizes an urban street railway 
company to make a traffic agreement with an interurban railway for the 
carriage of freight. 

State v. Dayton Traction Co., 64 O. S. 272 (1901); affirming, 18 C. 

C. 490; 10 C. D. 212. 

A franchise authorizing the transportation of freight over streets, 
does not authorize the use of a street as a station for unloading freight. 

Newark v. Ohio Electric Ry., 13 N. P. n. s, 487 (1912). 
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Traffic agreements. Where a city street railway company takes 
ears of an interurban company, at the terminus of the city company, 
and operates them on its own tracks, the interurban company retain- 
ing no control over the cars and there being no contract under § 9130 
et seq., the cars become those of the city company and are subject to 
regulation by the city council. Stafford v. Railway, 20 C. C. n. s. 129 
(1912). 

An agreement of the kind last mentioned differs from the con- 
tract involved in Traction Co. v. State, 94 O. S. 24, and payments 
made by the interurban company to the city company may be de- 
ducted from gross earnings under §5418. Opins. Atty. Gen. 1916, 
p. 1371. 

Where, after consolidation of urban and interurban railroads, a 
portion of the interurban tracks were abandoned, and the interurban 
cars were operated over the tracks of the urban company, a perpetual 
easement attaches to the tracks so jointly used in favor of the inter- 
urban utility, and upon dissolution, a decree should be entered pro- 
viding for perpetual joint traffic upon terms and conditions usual and 
customary. Trust Co. v. Traction Co., 106 O. S. 577 (1922); s. ¢., 20 
Nee Ps n;,.8., 219. 

Other traffic agreements. See Toledo, ete., Co. v. Toledo Traction 
Oo, 17.,.C. Cy 32;..9 C..D,,.828.(1898), 

Toledo, ete., Co. v. Toledo Traction Co., 15 C. C. 190; 8 C. D. 204 

(1897). 
Cincinnati v. Railway, 3 N. P. n. s. 489; 16 L. D. 220 (1905) ; 
reversed, 75 O. 8S. 196. 


Power to appropriate tracks. 


See §§ 3779, 9108. 
State v. C. & H., ete, Ry., 19 C. C. 79; 10 C. D. 418 (1899). 


“Terms and conditions.” 
See Cincinnati v. Railway, 13 N. P. n. s. 265 (C. P. 1912). 


Section 9121. (Consolidation.) Such street railway com 
panies may consolidate on the terms and conditions applca- 
ble to the consolidation of railroad companies. But no in- 
crease of fare shall be allowed on any street railway route 
by reason of such consolidation. (R. S. Sec. 3443-12; May 
17, 1894, 91 v. 286, § 5.) 


For lien of after-acquried property clause of mortgages given by 
constituent companies on property of consolidated company, see Trust 
Co. v. Traction Co., 106 O. 8S. 577; s. c, 20 N. P. n. s. 219. 


Section 9121-1. (Authority to secure loan by mortgage.) 
Corporations organized for the purpose of owning or operat- 
ing street, interurban or electric railroads may borrow money 
without regard to the amount of their capital stock, and 
issue their notes or coupon or registered bonds therefor, 
bearing any rate of interest authorized by law, and may 
secure the payment of the same by a mortgage or other in- 
strument in writing upon their real or personal property or 
both. It shall be sufficient record of such mortgage or in- 
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strument, if it be recorded in the office of the recorder of 
deeds in each county wherein the real or personal property 
therein described is situated or employed. So recorded, it 
shall be a good and substantial hen upon all of such prop- 
erty, from the date of its record in each of such counties. 
(May 31, 1911, 102 v. 467.) 


See §§ 8705 to 8709. 

A purchaser of a street railway at judicial sale assumes the obli- 
gation of the original grantee of the franchise to operate the road. 
Gress v. Fort Loramie, 100 O. S. 35 (1919); reversing, 21 N. P. n. s. 
81. 

A mortgage by a constituent company covering after-acquired 
property, in the absence of countervailing reasons, will cover prop- 
erty acquired by the consolidated company, although the mortgage 
does not expressly cover property subsequently acquired by ‘‘succes- 
sors’’ of the mortgagor. Property substituted by a lessee for mort- 
gaged property removed may also come under the mortgage. 

But the mortgage does not attach to property conveyed to the 
consolidated company by other constituent companies, on the con- 
solidation, unless so agreed and expressed in the terms of consolida- 
tion. Trust Co. v. Traction Co., 106 O. S. 577 (1922); s. ¢., 20 N. P. 
is Teh PN 


Section 9122. (Regulations and powers.) Such compa- 
nies shall be subject to the regulations provided for street 
railways and have all the powers, in so far as they are ap- 
plicable, that other street railway companies possess. (May 
17, 1894, 91 v. 286, §6;-R. S. Sec. 3443-13.) 


Construed as showing a legislative intention to classify interurban 
railroads as street railways. 

Ottawa Elec. Ry. Co. v. Ottawa, 85 O. S. 229 (1912). 

See also Interurban Co. v. Cincinnati, 93 O. S. 108, 117. 


_ The term “such companies” apparently refers to the companies men- 
tioned in §§ 9115 and 9117. 


eats Us Electric Ry., 13 C. C. n. s. 562; 22 C. D. 197; reversed, 85 
Risks Paras) 


An interurban railway may construct an extension or branch within 
municipality. 

Railway Co. v. Railway Co., 5 C. C. n. s. 583, 597; 16 C. D. 180 

; (1903) ; aff'd, no rep., 73 O. S. 364. 

Right to change location to avoid dangerous grades. 

Bickerstaff v. Steubenville, etc., Traction Co. 5 O. L. R. 539 (Rail- 

road Commission, 1907). 
See § 9115. 


Section 9123. (Watchmen.) When street railways are 
operated by electricity, cable, compressed air, or motive 
power other than horses or mules, in a municipality, the 
council thereof by ordinance may require the owners or 
operators of such railways to place watchmen at street cross- 
Ings, intersections or corners which such council deem dan- 
gerous; and also provide for the enforcement of such ordi- 
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nances by penalties in the way of fine or imprisonment, or 
both, to be imposed upon the owner, officer, or operator of 
such railways, or by a penalty of not exceeding one hun- 
dred dollars per day, which may be recovered by such 
municipalities in a civil suit against the owners or operators 
of any such railway failing to place such watchman as is 
required. (R. S. Sec. 3443a; April 16, 1892, 89 v. 346.) 
Where a traction company agreed to pay all expenses which might 
be “lawfully required” by the municipality or state in maintaining a 
flagman at a crossing, it was held not liable where the railroad company 
by agreement with the municipality stationed a flagman at the crossing 


in consideration of the repeal of a speed ordinance. 
Rapid Transit Co. v. Erie R. Co., 7 C. C. n. 8s. 199; 18 C. D. 36 (1905). 


Section 9124. (Repairs at crossings; stopping of cars at 
crossings.) When the tracks of two street railways cross 
each other or in any way connect at a common grade, when 
one or both such railways use other than horse power for 
propelling their cars, the crossings shall be made and kept 
in repair at the joint expense of the companies owning the 
tracks. All cars used on such railways must come to a full 
stop, not nearer than ten feet nor further than fifty feet 
from the crossing, and not cross until the way is clear. When 
two or more ears approach the crossing at the same time 
the car or cars on the road first built shall have precedence. 
(May 4, 1891, 88 v. 581, §1; R. S. Sec. 3448-5.) 


Street railway crossings over railroads. § 3775. 


Section 9125. (Full stop when approaching steam rail- 
way crossing; exception.) When the tracks of a street rail- 
way cross the tracks of a steam railroad at grade, the com- 
pany operating the line of street cars shall cause its cars to 
stop not nearer than ten (10) nor farther than fifty (50) 
feet from the crossing, and before they start to cross the 
steam railroad tracks, also cause a person in its employ to 
eo ahead of the ear or cars and see that the way is clear for 
the passage thereof and free from danger. Such street rail- 
way cars shall not proceed to cross until signalled to do so 
by such person so employed, or the way is clear for their 
passage over the tracks; provided, however, that when the 
tracks of a street or interurban railway cross the tracks of 
an industrial railroad or a switch track or a spur track of a 
steam railroad over which passenger cars or trains are not 
operated, the public utilities commission of Ohio may, upon 
application of the company owning or operating such street 
or interurban railway and notice to the company owning or 
operating such industrial railroad or switeh track or spur 
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track of the hearing of such application, permit such street 
or interurban railway to operate its cars over and across 
such industrial railroad or switch track or spur track with- 
out first causing its cars to stop or an employee to go ahead 
of the same, and may prescribe such duties upon the com- 
pany owning or operating such industrial railroad or switch 
track or spur track for the protection of the public as shall 
be just and reasonable under the cireumstances. (106 v. 541; 
88 v. 582, §2; R. S. Sec. 3443-6.) 


This section does not relieve the motorman from the duty of exercis- 
ing care. 

i Cincinnati, ete., Co. v. Holbrook, 12 C. C. n. s. 234 (1909). 

Nor does it relieve the steam railroad from operating its gates so as 
to indicate to the motorman whether the track is clear. 

Kopp v. B. & O. S. W. Ry., 6 C. C. n. s. 103; 1 C. C. n. s. 596 (1903) ; 

aff’d, no rep., 71 O. S. 484. 

The requirements of this section apply to crossings having gates and 
a watchman as well as other crossings. 

Street Ry. Co. v. Murray, 53 O. 8. 570 (1895); affirming, 9 C. C. 

291; 6 C. D. 413. 

Where car is not stopped and gates are not lowered, both street 
railway company and railroad company are liable. 

Toledo Cons., ete., Ry. v. Fuller, 17 C. C. 562; 8 C. D. 134 (1894). 
Duty when car operated by one man only. 

Street Ry. Co. v. Murray, 53 O. 8. 570 (1895). 

Collision, prima facie case. 

See Toledo Cons., ete., Ry. v. Fuller, 17 C. C. 562; 8 C. D. 134 (1894). 

Street Ry. Co. v. Murray, 53 O. 8. 570 (1895). 

When not a regular stopping place, conductors and motormen are not 
required as a matter of law, before starting, to look for passengers get- 
ting on or off the car. 

Packard v. Toledo Traction Co., 22 C. C. 578 (1901). 

tequirement of crossing frogs at crossings of street railways over 
railroads. 

§ 3775. 

Railway Co. v. Railroad Co., 21 C. C. 391; 12 C. D. 113 (1898); 

aff’d, no rep., 64 O. 8. 550. 


Section 9126. (Forfeiture under preceding sections.) 
Every person in charge of a street car or ears who wilfully 
fails to comply with the provisions of the two preceding 
sections, or to bring the car or cars he has in charge to a 
stop, or before the way is clear, or signaled so to do, causes 
them to cross the steam railroad tracks, shall be personally 
hable to a person injured by reason of such failure to a 
penalty of one hundred dollars, to be recovered by civil 
action at the suit of the state, in the court of common pleas 
of a county wherein such crossing or connection is. The 
company in whose employ such person is, as well as the 
person himself shall be liable in damages to any person or 
persons so injured in person or property. (May 4, 1891, 88 
v. 582, §3; BR. S. See. 3443-7.) rabid 
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Section 9127. (Consolidation of street railway compa- 
nies.) When the lines or authorized lines of road of street 
railway corporations or companies meet or intersect, or con- 
veniéntly can be operated from one power house, or a power 
house or houses owned, under lease or operated by one of 
such corporations or companies, or when such line of a 
street railway corporation or company, and that of an in- 
clined plane railway or railroad company or corporation, or 
any railway operated by electricity conveniently may be 
connected, to be operated to mutual advantage, or when 
such line of a street railway corporation or company and 
that of an inclined plane railway or railroad company or 
corporation or the railway of any company operated by 
electricity conveniently can be operated from one power 
house or a power house owned, under lease or operated by 
one of such street railway corporations or companies or in- 
clined plane railway or railroad companies or corporations 
or by any company or corporation, the railway of which is 
operated by electricity, such corporation or companies, or 
any two or more of them, if they are not competing lines, 
may consolidate themselves into a single corporation. (May 
10, 1902, 95 v. 510, §2; April 22, 1896, 92 v. 277; April 18, 
1892, 89 v. 406; May 1, 1891, 88 v. 493; R. 8. See. 2505b; 
Bates’ Stats. § 3443-16.) 


Consolidation of railroad companies. 
See § 9025 et seq. 
This section is constitutional. 

Cincinnati St. R. Co. v. Horstman, 72 O. S. 93 (1905). 
Rights of creditor of constituent company. 

Greene v. Woodland Ave., etc., Co., 62 O. S. 67 (1900). 
Rights of pledgee of stock of constituent company. 

Railway Co. v. Bank, 68 O. S. 582 (1903). 

A corporation formed by the consolidation of two or more com- 
panies holds the property acquired by such consolidation in its own right 
and not in trust for the constituent companies. 

Greene v. Woodland Ave., etc., Co., 62 O. S. 67 (1900). 

Agreement of consolidation may require constituent companies to 
enter consolidated company free of debt. 

Railway Co. v. Bank, 68 O. S. 582 (1903). 

Stock of constituent company issued after consolidation has been 
completed is spurious. 

Worthington v. Cleveland City Ry., 9 C. C. n. s. 433; 19 C. D. 321 

(1904); affirmed, 75 O. S. 626. 


Competing lines. See Mansfield Co., 3 Ohio App. 253; 21 C. C. 
Mes; 90) (.LOL4.) 


Section 9128. (To what companies provisions do not 
apply.) The above provision as to competing lines shall 
not apply to such companies or corporations whose lnes are 
nearby or wholly situated in a city of this state, or road of 
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any street railway company or corporation organized in this 
state is made, or is in process of construction to the 
boundary line of the state, or to a point within or without 
the state. Such corporation or company may consolidate 
its capital stock with that of any corporation or company, 
or corporations and companies in an adjoining state, the 
line or lines of whose road or roads have been made or are 
in process of construction to the same point or points, in 
the manner and with the effect provided by law for the 
consolidation of railroad companies. (May 10, 1902, 95 v. 
510; April 22, 1896, 92 v. 277; April 18, 1892, 89 v. 406; 
May 1, 1891, 88 v. 498; R. S. Sec. 2505b; Bates’ Stats. Sec. 
3443-16.) 


This section is constitutional. 
Cincinnati St. R. Co. v. Horstman, 72 O. 8. 93 (1905). 


Section 9129. (Consolidation of electric road companies.) 
When the lines of a road of any street railway or railroad 
company, organized under the laws of this state are con- 
structed or in process of construction, and are or will be 
operated by electricity, and connect, or will or can be made 
to connect with the lines of another street railway or rail- 
road company formed by the consolidation of companies 
organized under the laws of this state, or by the consolida- 
tion of a company organized under the laws of this state 
and a company organized under the laws of an adjoining 
state, whose lines of road are constructed or in process of 
construction, and are or will be operated by electricity, so 
that cars may pass over such lines of roads continuously, 
without break or interruption, such street railway or rail- 
road company and such consolidated street railway com- 
pany or railroad company, may consolidate themselves into 
a single company in the same manner and with like effect 
as 1s provided by law for the consolidation of railroad com- 
panies. Companies owning and operating competing lines 
of road shall not consolidate under the foregoing provisions, 
but this limitation does not apply to companies whose lines 
of road are nearly or wholly situated in a municipal cor- 


poration of this state. (May 6, 1904, 97 v. 570, §2; Bates’ 
Stats. Sec. 3443-16a.) 


Section 9130. (Interurban road may contract for use of 
tracks in cities.) When a railway company is incorporated 
and organized under the laws of this state for the purpose 
of building, acquiring, owning, leasing, operating and main- 
taining a railway or railways to be operated by electricity 
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or other motive power from one municipal corporation or 
point in the state, to another municipal corporation, corpo- 
rations, or point in this state, it may agree with a street 
railway company, or companies, owning or operating a 
street railway or railways in such municipal corporation or 
corporations, and the street railway company or companies 
may so agree with such railway company that its passenger 
cars may be run and propelled over and along the track 
or tracks of such street railway company or companies, on 
such terms as may be agreed upon, in the manner, upon the 
conditions and for the length of time that the cars owned 
or operated by such street railway company or companies 
are operated in such municipal corporation or corporations. 
(R. 8. Sec. 2505c; Bates’ Stats. Sec. 3443-17; May 21, 1894, 
91 v. 379.) 


See note to § 9133. 

Municipal franchise to interurban railway companies. 

See §§ 3778, 3780. 

A street railway company making an agreement, as authorized by 
statute, for the joint use of its tracks, is lable for negligence of the 
lessee or licensee thereon. This section does not provide exemption 
from such liability. Quigley v. Toledo R. & L. Co., 89 O. S. 68 (1913). 

A clause in a contract for the use of tracks, exempting the city 
eompany from liability for loss or damage incurred by the operation 
of the interurban cars over its tracks, does not relieve the city com- 
pany from liability for damages caused by the negligence of the city 
company. Bridge & Railway Co. v. Traction Co., 7 Ohio App. 241; 
29 O. C. A. 5 (1916). 

Appropriation of right to use tracks of city street railway. 

See § 3779. 

Neither this section nor $9120 requires an exchange of transfers 
between the urban and interurban railways, in the absence of an ordi- 
nance imposing such obligation. 

Railway Co. v. Cincinnati, 75 O. S. 196 (1906) ; reversing, 3 N. P. 

n. s. 489; 16 L. D. 220. 

An interurban road can not, under a traffic agreement to run its 
own cars over the tracks of an urban railway, run the cars of a third 
company over such tracks. 

Toledo, ete., Co. v. Toledo Traction Co., 17 C. C. 22; 9 C. D. 828 

(1898). 
See Toledo, ete., Co. v. Toledo Traction Co., 15 C. C. 190; 8 C. D. 204 
(1897). 

A common carrier, owning its tracks, is liable to its passengers for 
an injury received in a collision between its car and the car of another 
company which it admits to the joint use of its track, though the col- 
lision may result wholly from the negligence of the latter company. 

Light Co. v. Montgomery, 81 O. S. 426 (1910). 

An interurban railway entering a municipality over the tracks of 
another company is bound by the rules of that company, as to speed at 
crossings. 

Interurban, etc., Co. v. Hines, 13 C. C. n. s. 168 (1910). 


Section 9131. (Privileges and obligations of the street 
railway apply.) While they are running and being operated 
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over and along the track or tracks of such street railway 
company or companies in such municipal corporation, the 
ears of such railway company shall be entitled to the privi- 
leges and subject to the obligations enjoyed and imposed by 
and upon the ears of such street railway company or com- 
panies owning or operating its cars in such municipal cor- 
poration. They shall be operated only by the motive power 
which operates the cars of such street railway company 
or companies. When authorized by not less than two-thirds 
in amount of the stockholders of each company proposing 
to enter into such arrangement and agreement, ratified by 
a majority of the directors and executed by the proper 
officers thereof, such arrangement and agreement shall give 
to such railway company full authority to operate its cars 
on the tracks of such street railway company or companies 
in such municipal corporation or corporations. (R. S. See. 
2505¢c; Bates’ Stats. Sec. 3448-17; May 21, 1894, 91 v. 379.) 


Section 9132. (Not necessary to obtain additional grant.) 
It shall not be necessary for such railway company, in case 
it uses in such municipal corporation or corporations, only 
the tracks of a street railway company or companies owning 
or operating a street railway or railways therein, to obtain 
an additional grant, franchise or right, except by such agree- 
ment with such street railway company or companies. (R. 
S. ae 2005¢; Bates’ Stats. Sec. 3443-17; May 21, 1894, 91 
Vi.019.) 


Section 9133. (Fare charged within city.) The fare 
charged by such railway company for transporting passen- 
gers within such municipal corporation or corporations, 
shall not be greater than that fixed in the franchise or fran- 
chises held or owned by such street railway company or 
companies. When there is a public park or cemetery on 
the line of such railway, within one mile of, and owned by, 
such municipal corporation, such company for such fare 
must so transport passengers to and from such park or 
cemetery the same as if either was within the limits of such 


corporation. (R. S. See. 2505¢; Bates’ Stats. Sec. 3443-17; 
May 21, 1894, 91 v. 379.) 


Where interurban cars are turned over to a city company, at its 
terminus, and are operated by the latter company on its tracks as its 
own cars, the interurban company having no control over the cars and 
there being no contract under §§ 9130-9133, the limitation of this 
coe does not apply. Stafford v. Railway Co., 20 C. GC. n. s. 129 


This section does not require an exchange of transfers between urban 


1499 STREET AND INTERURBAN. G. C. § 9135 


and interurban railways, in the absence of an ordinance imposing such 
obligation. 

Railway Co. v. Cincinnati, 75 O. S. 196 (1906); reversing, 3 N. P. 

1. 6. 460: 16 i. D.. 220. 

The tender of a five dollar bill in payment of a five cent fare, change 
being requested, is unreasonable. 

Anthony v. Cincinnati Traction Co., 3 O. L. R. 377 (1905). 

Where a franchise granted by a village provided for a reduced 
rate of fare in the event of its annexation to a neighboring city, 
the street railway may be enjoined from charging a fare in excess of 
the stipulated rate. Interurban Co. v. Cincinnati, 93 O. 8S. 108 (1915). 

A street railway company making an agreement, as authorized by 
statute, for the joint use of its tracks, is lable for negligence of the 
lessee or licensee thereon. This section does not provide exemption 
from such liability. Quigley v. Toledo Co., 89 O. S. 68 (1913). 


Section 9134. (Lease or purchase electric, or gas light, 
heat, power or fuel company.) A corporation or company 
maintaining and operating a street railway, or a railroad 
operated by electricity, may lease or purchase all the prop- 
erty, and all the franchises, rights, and privileges of any 
company organized for the purpose of supplying electricity, 
or natural or artificial gas, or both electricity and natural 
or artificial gas, for power, hght, heat or fuel purposes, or 
which has been engaged in such business in whole or part 
in any municipality within this state, the latter being 
hereby vested with corresponding power to let or sell, upon 
such terms and conditions as may be agreed upon between 
the corporation and company. No such lease or purchase 
may be perfected until a meeting of the stockholders of each 
of the companies has been called for that purpose by the 
directors thereof, on thirty days’ notice to each stockholder, 
at such time and place and in such manner as is provided 
for the annual meetings of the companies and the holders 
of at least two-thirds of the stock of each company in per- 
son or by proxy, at such meeting, or at any properly ad- 
journed meeting assent thereto. (R. S. See. 2505e; Bates’ 
Stats. See. 3448-18; May 6, 1902, 95 v. 390; April 19, 1898, 
93 v. 139.) 


A corporation may be organized to operate an interurban railway and 
to furnish electric light and power. 

Rep. Atty. Gen. 1910-1911, p. 261. 

See also, State v. Taylor, 55 O. S. 61 (1896). 


Section 9135. (Dissenting stockholder.) A stockholder 
who refuses to assent to such lease or sale and-so signifies 
by notice in writing to the lessee or purchaser within ninety 
days thereafter shall be entitled to demand and receive com- 
pensation in the manner provided for the compensation of 
stockholders dissenting from the sale or lease of a steam 
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railroad. (R. 8. Sec. 2505e; Bates’ Stats. Sec. 3443-18; May 
6, 1902, 95 v. 390; April 19, 1898, 93 v. ve) 


See §§ 8810 to 8812 and 8713 to 8717. 


Section 9136. (Liabilities of the company leased or pur- 
chased.) A company so leasing or purchasing the property, 
rights and franchises of an electric light and power com- 
pany, or natural or artificial gas company, or electric light 
and power and natural or artificial gas company, shall have 
all the rights, power and authority of the company whose 
property rights and franchises are so leased or purchased. 
But the liability of an electric light and power company, 
or natural or artificial gas company, or electric hight and 
power and natural or artificial gas company, shall in no 
manner be affected by such lease or sale. (R. S. Sec. 2505e ; 
Bates’ Stats. Sec. 3443-18; May 6, 1902, 95 v. 390; April 19, 
1898, 93 v. 1389.) 


Section 9137. (May acquire property of other companies.) 
A corporation or company organized for street railway pur- 
poses, may lease or purchase any street railroad, or rail- 
roads, or railroad operated as such and by electric power 
inclined railroad or railroads, together with all the property, 
and the franchises, rights and privileges respecting the use 
and operation of such railroad or railroads, situated or ex- 
isting in whole or part in this state, constructed and held 
by any other corporation or company, corporations or com- 
panies, the latter being hereby invested with corresponding 
power to let or sell on such terms and conditions as are 
agreed upon between the corporations or companies. (R. 
S. See. 2505a; Bates’ Stats. Sec. 3443-15; April 23, 1898, 93 
v. 214; April 22, 1896, 92 v. 277; May 1, 1891, 88 v. 493.) 
This section is constitutional. 

Cincinnati St. R. Co. v. Horstman, 72 O. S. 93 (1905) 

A company operating a street railway, under a license from an- 
other company, may be liable for injuries caused by a horse becoming 
frightened by flashes of light from defective electric appliances, al- 
though installed by such other company. Kirkbride v. Railway, 22 
C. C. n. s. 495 (1907); aff’d, no rep. 79 O. 8S. 448. 


Liability of purchaser for debts, contracts and liabilities of ven- 


dor. Pfisterer v. Traction Co., 89 O. S. 172; Taylor v. Niles, 2 Ohio 
App, 208,91 C."O. -n. g. 391, ‘ 


Section 9138. (Agreements with other companies.) Two 
or more of such corporations or companies may enter into 
any agreement for their common benefit consistent with and 
calculated to promote the objects for which they were cre 
ated. No such lease or purchase shall be perfected until a 
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meeting of the stockholders of each of the companies has 
been called for that purpose by the directors thereof, on 
thirty. days’ notice to each stockholder at such place and in 
such manner, as is provided for annual meetings of the com- 
panies, and the holders of at least two-thirds of the stock of 
each company, in person or by proxy, at such meeting, or 
at any properly adjourned meeting, assent thereto. Any 
stockholder who refuses to assent to such lease or sale and 
so signifies by notice in writing to the lessee or purchaser 
within ninety days thereafter, shall be entitled to demand 
and receive compensation in the same manner and by such 
proceedings as are provided for the sale of stock of a stock- 
holder dissenting to a sale or lease of a steam railroad. 
(R. S. See. 2505a; Bates’ Stats. Sec. 3443-15; April 23, 1898, 
938 v. 214; April 22, 1896, 92 v. 277; May 1, 1891, 88 v. 493.) 
This section is constitutional. 

Cincinnati St. R. Co. v. Horstman, 72 O. 8. 93 (1905). 

An agreement with the proprietor of a resort, located beyond mu- 
nicipal limits, to carry passengers thereto for a specified fare, while other 
companies are excluded from the resort, is valid. 

Humphrey Co. v. Cleveland Ry. Co., 9 N. P. n. s. 609; 20 L. D. 510 

(1910). 


Section 9139. (Fare can not be increased.) When a lease 
or purchase is made as above provided, there shall be no 
increase of the existing rates of fare by reason thereof, nor 
shall any fare be charged upon any of the separate routes 
so leased or purchased in excess of the fare charged over 
such separate routes prior to the lease or purchase thereof. 
When a lease or purchase is made as herein provided, the 
fare charged for one continuous route or ride in the same 
general direction over all such leased or purchased lines 
within any municipal corporation, shall not exceed the max- 
imum fare charged over any one of such lines prior to such 
lease or purchase. (R. S. See. 2505a; Bates’ Stats. Sec. 3448- 
15; April 23, 1898, 93 v. 214; April 22, 1896, 92 v. 277; May 
1, 1891, 88 v. 493.) 


This section is constitutional. 
Cincinnati St. R. Co. v. Horstman, 72 O. 8. 93 (1905). 
Remedy when excessive fares charged. 
See State v. Toledo Ry. & Lt. Co., 3 C. C. n. s. 285; 13 C. D. 603 
(1904) ; reversed, 73 O. S. 356. 


Section 9140. (Powers of inclined plane railway com- 
pany.) An inclined plane railway company may construct, 
operate, and maintain an inclined plane railway, for the 
conveyance of passengers and freight, or either, with such 
offices, depots, and other buildings as it deems necessary, 
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and also establish and maintain a park or pleasure grounds, 
and for such purpose acquire and hold real estate. (R. S. 
Sec. 3444; April 12, 1876, 73 v. 229, § 2.) 
Construed. 

Cincinnati v. Cincinnati Inc. Plane Ry., 30 W. L. B. 321. 


Louisville Trust Co. v. Cincinnati, 73 Fed. 716. 
Louisville Trust Co. v. Cincinnati, 76 Fed. 296. 


Section 9141. (How street crossings to be made.) When 
the part of the railway of such company which is operated 
by steam power crosses a public street or highway, it must 
pass either over or under such street or highway, and shall 
be constructed in a manner and at such distance above or 
below it as not to obstruct the ordinary use of the street 
or highway. (R. 8. Sec. 3445; April 12, 1876, 73 v. 229, § 10.) 


Section 9142. (Elevated railroads.) A city owning or 
having charge of any public road, street, alley, way, or 
ground of any kind, or any part thereof, may grant to any 
railroad company, street railroad company, suburban rail- 
road company or interurban railroad company the right to 
construct, maintain and operate by electricity, any elevated 
railroad along and over such public road, street, alley, way 
or ground, except a public landing, or across them subject 
to existing laws concerning crossings, so far as they are 
applicable, and to erect and maintain therein the necessary 
tracks, piers, stays, supports and stations, and the approaches 
therefor, which stations shall be on a level with the track, 
and when ‘necessary to construct tunnels for such railroad 
under such roads, streets, alleys, ways or grounds or to con- 
struct, maintain and operate by electricity any underground 
railroad, along and under such public roads, streets, alleys, 
ways or grounds, and to erect and maintain stations, stair- 
ways and approaches therefor, and also to construct suitable 
terminals and way stations. (R. S. See. 3283b; March 23, 
1909, 100 v. 70; May 9, 1908, 99 v. 452.) 


Section 9143. (Elevated structures and crossings must 
not obstruct travel. Subways must not impair streets nor 
prevent use of sewers, etc.) Such elevated structures and 
crossings shall be of such height and construction as not to 
prevent substantially the ordinary use of, and traffic upon, 
such roads, streets, alleys, ways, or grounds, whether by 
pedestrians, vehicles, street cars or otherwise, except tem- 
porarily when necessary in the construction of the elevated 
structures and crossings. Such tunnels for elevated rail- 
roads or subways for underground railroads shall be con- 
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structed as not to impair the stability of the roads, streets, 
alleys, or public grounds, or prevent the use of any sewers, 
street railway tracks and appliances, pipes, wires, and con- 
duits used for any purpose in the streets, alleys, ways or 
grounds except temporarily when necessary in the construe- 
tion of the tunnels or subways, except as hereinafter pro- 
vided. And such elevated structures and crossings and such 
tunnels and subways shall be constructed in accordance with 
general plans approved by the director of puble service of 
the municipality. All such work of construction shall be 
subject to the supervision and control of the director of 
public service. (May 29, 1911, 102 v. 129; R. S. Sec. 3283b; 
March 238, 1909, 100 v. 70; May 9, 1908, 99 v. 452.) 


Section 9143-1. (Changes and removals. Filing of plans 
and specifications required. Approval, notice, hearing, bond. 
Director may modify or reject plans. Sewer, water pipe, 
etc., may be located in subway without compensation. Cost, 
damage and expense.) The council may grant to the com- 
pany the right to move, change, elevate, depress, relocate 
and reconstruct at its sole expense any sewer, Sewer con- 
nection, catch-basin, water pipe, water connection, natural 
or artificial gas pipes or connections, hydrants, conduits, 
pipes, wires, street railway tracks and appliances, poles, 
whether for street railway, electric hghting, heating, power, 
telegraph, telephone, signal service, or any other purpose, 
or any other obstruction, which may be encountered in the 
construction of the underground railroad. 

Any such company shall before proceeding to move, 
change, elevate, depress, relocate, or reconstruct any such 
sewer, sewer connection, catch basin, water pipe, water con- 
nection, natural or artificial gas pipes or connections, hy- 
drants, pipes, wires, conduits, poles and street railway tracks 
or appliances, or other obstructions, file with the director of 
public service of the municipality detailed plans and _ speci- 
fications for all of said work. No such work shall be com- 
menced unless such plans and specifications shall first be 
approved by the director of public service of such munici- 
pality, after notice and hearing, and unless such company 
shall file with the director of public service a bond in such 
amount and with such sureties as the director of public 
service may determine, conditioned to indemnify and save 
harmless the owners of any such sewer, sewer connection, 
catch basin, water pipe, water connection, natural or arti- 
ficial gas pipes or connections, hydrants, pipes, wires, con- 
duits, poles or street railway tracks or appliances, and the 
owners of any other property situated in, on, under, or 
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near any such road, street, alley, way, or public ground, 
from all cost and expense of such work and damages result- 
ing from injuries done thereby. Such director of public 
service may change, modify or reject any such plans or 
specifications, and such work of construction shall be per- 
formed under the supervision and control of the director 
of public service. 

If such plans and specifications shall locate any such 
sewer, sewer connection, catch basin, water pipe, water con- 
nection, natural or artificial gas pipe or connection, hy- 
drants, pipes, wires, conduits, or any other structures within 
the gallery, subway or tunnel of such underground railroad, 
the owners of the same shall be entitled to use such space 
within such gallery, subway, or tunnel, without compensa- 
tion for such use and occupancy, except a reasonable charge 
to defray the actual cost of maintenance; provided, how- 
ever, that if any such sewer, pipe, conduit or other con- 
ductor shall be of greater capacity than that existing prior 
to the construction of such underground railroad, the under- 
ground railroad shall be entitled to charge for the increased 
capacity of such conductor and not otherwise. All cost, 
damage, and expense, incidental to the work of removing, 
supporting, readjusting and reconstructing any such sewer, 
sewer connection, catch basin, water pipe, water connection, 
natural or artificial gas pipes or connections, hydrants, pipes, 
wires, conduits, poles, street railway tracks or appliances, 
or other structures, and all cost of supervision by the city 
shall be borne by and paid for by such elevated or under- 
ground railroad. Nothing contained in this act shall au- 
thorize the permanent removal or exclusion from any such 
road, street, alley, way or ground of any such sewer, sewer 
connection, catch basin, water pipe, water connection, natural 
or artificial gas pipe or connections, hydrants, pipes, wires, 
conduits, poles, street railway tracks or appliances, and 
other structures, authorized to be located therein, except 
when suitable facilities for such services have been other- 
wise provided for therein, or to prevent the practical con- 
struction, repair, operation and use of the same. (May 29, 
1911, 102 yol178,) 


Section 9143-2. (When the grant of such right and privi- 
leges deemed valid.) Any ordinance of any city purporting 
to grant the rights or privileges, or any of them, contained 
in this act to any company, and which grant has been ac- 
cepted and on account thereof money has been expended 
in good faith, is hereby declared to be as valid and effective 
as if the power in said city to so grant such rights and 
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privileges had been expressly enumerated in the general 
municipal corporation act. (May 29, 1911, 102 vy. 180.) 


Section 9143-3. (Right to lease space in tunnel or sub- 
way.) The council may authorize the company to lease 
space in its tunnel or subway, for the purpose of placing 
pipes, conduits, tubes and wires for artificial or natural 
gas, water, sewer, heating, telegraph, telephone, signal serv- 
ice, United States mail, electricity for light, heat and power 
purposes, to any company which has been duly authorized 
by the municipality to engage in and which company is 
actually engaged in the business in connection with which 
the use of such space is to be made; provided that such 
lease shall be made and such space oceupied in such manner 
and on such terms and conditions, as the council may deter- 
mine and approve. And the council shall have the right to 
place, or cause to be placed in such tunnel or subway any 
pipes, lines and conduits for any of its service, including 
those above named, without charge, except for cost of con- 
struction, provided that such placing shall not interfere 
with the company’s use of the subway. (May 29, 1911, 102 
v. 180.) 


Section 9144. (Terms of grant.) Such grant shall only 
be made upon such terms and conditions as are agreed upon 
by the council of the city, and the company; and every such 
grant shall provide for the rate of fare within the limits of 
such municipality. (110 v. 70; R. S. See. 3283b; March 23, 
1909, 100 v. 71; May 9, 1908, 99 v. 452.) 


Section 9145. (Appropriation of property.) After such 
grant has been made such company may appropriate private 
property necessary for the use and enjoyment of the grant, 
including terminals and way stations, for the purpose of 
constructing and operating its road in the manner and upon 
the terms provided by law for the appropriation of private 
property by corporations. (R.S. See. 32838b; March 23, 1909, 
100 v. 71; May 9, 1908, 99 v. 452.) 


Section 9146. (Damages to other property.) Every com- 
pany which constructs an elevated track upon or a tunnel 
or an underground railroad below such roads, streets, alleys. 
Ways or grounds, shall be responsible for injuries done there- 
by to private or public property, lying upon or near such 
Streets, alleys, ways or grounds, which may be recovered 
by civil action brought by the owner before the proper court 
at any time within two years from the completion of the 
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road. (R. 8S. Sec. 3288b; March 28, 1909, 100 v. 71;'May & 
1908, 99 v. 452.) 


Section 9147. (Purchase of road by city.) Every city 
making a grant as provided in the five next preceding sec- 
tions, may provide in such grant, upon such terms and con- 
ditions as are agreed upon by the council of the city, and 
the company, for the ultimate purchase and ownership by 
the city of such road or any part thereof. (R. S. See. 3283¢ ; 
May 9, 1908, 99 v. 453.) 


Section 9148. (Company to notify authorities of accept- 
ance or rejection of grant.) Every railroad, street railroad 
company, suburban railroad company or interurban railroad 
company, to whom a grant has been made as above pro- 
vided shall notify in writing the authorities making the 
erant of its rejection or acceptance of the grant at a time 
fixed by them at the time of making the grant. If after a 
grant has been made as above provided, and accepted by 
any railroad, street railroad company, suburban railroad 
company or interurban railroad company, within sixty days 
after such acceptance there is filed with the mayor of the 
city making the grant a petition protesting against it and 
signed by such a number of the electors of the city qualified 
to vote at the last preceding general election, as equals ten 
per cent of the number of votes cast for mayor at the last 
preceding election for mayor, he shall certify such fact to 
the proper election officials. (R. S. See. 3283d; March 23, 
1909, 100 v. 71; May 9, 1908, 99 v. 453.) 


Section 9149. (Submission of grant to electors.) The 
officials in charge of such general election, in accordance 
with the statutes relating to elections, shall arrange, pro- 
vide for and conduct the submission of such question to such 
electors. The question whether the grant shall be made 
shall be submitted to the electors of such city at the next 
succeeding general election occurring more than thirty days 
after the expiration of such sixty days. The ballots at such © 
election if the grant be for the construction of elevated 
tracks shall read ‘‘Elevated Railroad Grant—yYes’’. ‘‘Ele- 
vated Railroad Grant—No’’. If the grant be for the con- 
struction of underground tracks they shall read ‘‘Under- 
ground Railroad Grant—Yes’’. ‘‘Underground Railroad 
Grant—No’’. If the grant be for the construction of partly ~ 
elevated and partly underground tracks, they shall read 
‘“‘Elevated and Underground Railroad Grant—yYes’’, ‘‘Ele- 
vated and Underground Railroad Grant—No’’. If at such 
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election a majority of the votes cast on such question be 
against such grant, it shall be ineffective and void. (R. S. 
Sec. 3283d; March 23, 1909, 100 v. 71; May 9, 1908, 99 v. 
453.) 


Section 9149-1. (Air brakes required on urban and inter- 
urban cars.) That from and after January 1, 1924, it shall 
be unlawful in the state of Ohio, for any corporation, com- 
pany, person or persons owning or controlling the same, to 
operate, use or run or permit to be run, used or operated 
for carrying passengers or freight on an urban or inter- 
urban railroad or street car line, any ear propelled by eleec- 
tricity, or any car, cars or train of cars drawn by any car 
or cars propelled by electricity not equipped, in addition to 
the hand brake in use on such ear, cars or train of ears 
with an air or electric power brake so that the same can be 
operated and controlled by the motorman in charge of and 
operating such ear, cars or train of ears. 

It shall be the duty of the publ utilities commission of 
Ohio to enforce this act. (109 v. 142; 101 v. 209.) 


See Uncapher v. West, 100 O. S. 202 (1919), for evidence held in- 
sufficient to show that compliance with this section was ‘‘impossible’’. 


Section 9149-3. (Electric railroads operating cars along 
third rail required to maintain fences, crossings and cattle- 
guards. Exception.) That every company or person having 
the control or management of an electric, interurban, or street 
railroad, which operates its cars by electricity conducted 
through or along a third rail, shall construct, or cause to 
be constructed, and maintain in good repair on each side 
of its right of way through which such third rail extends, 
a fence sufficient to turn stock; and such company or person 
shall cause to be maintained at every point where any 
public road, street, lane, or highway crosses such railroad, 
safe and sufficient crossings, and on each side of such cross- 
ings cattle-guards sufficient to prevent domestic animals 
from going upon said railroads; and every such company 
or person shall be liable for all damages sustained in per- 
son or property in any manner by reason, of any neglect 
or carelessness in the construction or maintenance of any 
such fence, crossing or cattle-guard, whether such damage 
be sustained from the contact of said domestic animals with 
said cars or from contact with, or by reason of, electricity 
passing through or along such third rail. Provided, how- 
ever, that the provisions of this act shall not require the 
building and maintenance of such fence between the right- 
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of-way of such electric, interurban, or street railway, and 
the right-of-way of any steam or electric railway where 
said rights-of-way are parallel and abut upon each other, 
and such steam or electric railway maintains a fence on the 
opposite side of its right-of-way. (April 25, 1918, 103 v. 
LO ial.) 


Section 9149-4. (Abutting owner may construct and main- 
tain fence, when.) If any such company or person neglect 
or refuse to construct and maintain such fence as provided 
in the preceding section, the owner of any land abutting on 
the line of the right-of-way of such person or company may 
construct the fence thereon as herein provided for, so far 
as his lands abut on the right-of-way; and when he has 
completed the same, he may present for payment, to the 
ticket agent of the company at the station nearest the track 
so fenced, an itemized statement of the expenses thereof; 
and if such person or company neglect or refuse for thirty 
days to pay such account, such land owner may recover 
the reasonable cost of such fence from the owner of the 
road, in any court of competent jurisdiction. (April 25, 
1913; 103 svi 198.8: 29) 


Section 9149-5. (Injury to domestic animal prima facie 
evidence of failure to comply with law.) If any domestic 
animal shall receive any injury or be killed upon such right- 
of-way, either by coming in contact with a moving ear, or 
by reason of the electricity contained in or passing through 
a third rail of such railroad, such injury or death shall be 
prima facie evidence that the person or company operating 
said railroad has failed to comply with the requirements of 
this act. (April 25, 1913, 103 v. 198, § 3.) 


Section 9149-6. (Center aisle, length of car in street or 
interurban cars required.) That it shall be unlawful for each 
and every street or interurban railroad company in said state, 
or its president, general manager, general superintendent, or 
other officer in charge of operation, to permit or cause to be 
operated in the state of Ohio any ear for the carriage of 
passengers, or upon which passengers are carried, not hay- 
ing parallel with the tracks upon which such ear is being 
operated a center aisle running the length of the car and 
suitable for quick and easy passage to and fro on the part 
of the employes of such company and the traveling puble. 


(107 v. 602, § 1.) 


Section 9149-7. (Certain officers deemed violators.) A 
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violation of this act [$$ 9149-6 to 9149-10] shall be deemed a 
violation hereof by the president, general manager, general 
superintendent, or other officer in charge of operation, of 
any such company. (107 v. 602, § 2.) 


Section 9149-8. (Fine and imprisonment.) Any violation 
of this act [$§ 9149-6 to 9149-10] shall be punishable with a 
fine of fifty dollars, coupled with imprisonment for not less 
than 10 days, nor more than thirty days, and each day’s vio- 
lation shall constitute a separate and distinct offense apart 
from violation on any other day or days. (107 v. 602, § 3.) 


Section 9149-9. (Prosecution.) It shall be the duty of 
the prosecuting attorneys of the various counties to prosecute 
violations of this act. (107 v. 602, § 4.) 


Section 9149-10. (When act shall take effect.) This act 
[S$ 9149-6 to 9149-10] shall go into effect on and after April 
1, 1920. Provided, however, that on and after ninety days 
after the filing of this act with the secretary of state, it 
shall be unlawful to put into the service of any street or 
interurban railroad, within the state, any car or ears other 
than those said railroad companies now have in service, un- 
less they be constructed and equipped as provided in this 
act. And beginning with April 1, 1917, said companies shall 
reconstruct and equip each year thirty-three and one-third 
per cent. of such of their cars as do not meet the require- 
ments set out in this act, so that they will be in conformity 
with the said requirements, thus having by April 1, 1920, 
no cars in service that do not meet the requirements of this 
act. (107 v. 602, § 5.) 


copy filed with clerk of man. : 
courts; powers and liabili- 9157. When conductor may eject 
ties. passenger. 


CHAPTER 11. 
POLICEMEN. 
§ 9150. Commission for special § 9154. Compensation. 
policemen; fee required. § 9155. When powers cease. : 
§9151. Oath of office; certified § 9156. When conductor a police- 
§ 


§ 9152. Power of police to enforce § 9158. When conductor may ar- 
regulations and make ar- rest passenser, ; 
rests. § 9159. Forfeiture for violation of 

§91538. When police to wear two preceding sections. 


badges. 


Section 9150. (Commissions for special policemen; fee re- 
quired.) Upon the application of any bank or building and 
loan association, or of a company owning or using a railroad, 
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street railroad, suburban or interurban railroad in this state, 
the governor may appoint and commission such persons as 
the bank, building and loan association or railroad company 
designates or as many thereof as he may deem proper, to act 
as policemen for and on the premises of such bank, building 
and loan association or railroad, or elsewhere, when directly 
in the discharge of their duties. Policemen so appointed 
shall be citizens of this state and men of good character. 
They shall hold office for three years, unless for good cause 
shown, their commission is revoked by the governor, or by 
the bank, building and loan association or railroad company, 
as provided by law. Not more than one such policemen shall 
be appointed for each five miles of a street, suburban or in- 
terurban railroad. <A fee of five dollars for each commission, 
shall be paid at the time the application is made, and this 
amount shall be returned if for any reason a commission is 
not issued. (109 v. 40; R. S. See. 3427; April-24, 1904, 97 v. 
392; February 18, 1885, 82 v. 51; R. S. 1880; March 18, 1867, 
64 v. 60, §§ 1, 2.) 

Constitutionality. 

See Railway Co. v. Railroad Co., 30 O. S. 604 (1877). 

A railroad policeman is not entitled to compensation from the 

public treasury under G. C. § 12385 for transporting prisoners to the 
workhouse. Rep. Atty. Gen. 1913, p. 319. 
_ The right of railroad police to carry concealed weapons is condi- 
tioned upon their giving bond under G. C. §12819. Rep. Atty. Gen. 
1913, p. 1547; Opins. Atty. Gen. 1915, p. 1517. 

The bond should be filed in the county in which the policeman’s 


duties are chiefly performed. Opins. Atty. Gen. 1915, p. 1517. Com- 
pare Rep. Atty. Gen. 1914, p. 1. 


A railway policeman is entitled to a reward offered by county 
commissioners for an arrest and conviction, where the offense charged 


does not concern the employer railway and was not committed on its 
premises. Rep. Atty. Gen. 1914, p. 107. 


Section 9151. (Oath of office; certified copy filed with 
clerk of courts; powers; liabilities.) Before entering upon 
the duties of his office, each policemen so appointed shall 
take and subscribe an oath of office, which shall be endorsed 
on his commission. <A certified copy of such commission shall 
be issued by the governor upon the payment of a fee of fifty 
cents for each copy so furnished, and, with the oath, shall be 
recorded in the office of the clerk of the common pleas court 
im the county in which such bank or building and loan asso- 
clation 1s located and in each county through or into which 
the railroad runs for which such policeman is appointed, and 
intended to act. Policemen so appointed and commissioned 
severally shall possess and exercise the powers, and be sub- 
ject to the lhabilities of policemen of cities in the several 
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counties in which they are authorized to act while discharg- 
ing the duties for which they are appointed. (109 v. 40; R. 
S. Sec. 3428; February 18, 1885, 82 v. 51; R. S. 1880; March 
18, 1867, 64 v. 60, § 3.) 


A railway police officer may make an arrest, without a warrant, for 
intoxication in a public place or for disorderly conduct. Such an arrest 
is not illegal and does render the railway company liable for false im- 
prisonment. 

Erie Railroad Co. v. Reigherd, 7 O. L. R. 485 (U. 8S. C. C. A. 1909). 

A policeman appointed and commissioned under §§9150 and 9151 is 
a public officer, deriving his authority from the state, although his salary 
is paid by the railroad company; and his acts will be presumed to have 
been performed in his capacity as such until such presumption is over- 
come by sufficient evidence. 

Railway Co. v. Fieback, 87 O. S. 254 (1912); reversing. 13 Ci (C2 nas; 

369; 22 C. D. 74. 

A railroad company is not liable for the wrongful acts of an officer, 
appointed and commissioned under §§9150 and 9151, while acting by 
virtue of such office, unless such wrongful acts occurred in the perform- 
ance of an act which was outside of the public duties of a policeman, and 
which was authorized or ratified by such company. 

Railway Co. v. Fieback, 87 O. S. 254 (1912); reversing, 18 C C. n. 

s. 369; 22 C. D. 74. 

Sternberger v. Railway, 24 N. P. n. s. 97 (1922). 

G. C. §3024, prohibiting police officers from receiving witness 
fees, applies to railroad policemen. Rep. Atty. Gen. 1912, p. 262. 


Section 9152. (Power of police to enforce regulations 
and make arrests.) A company which avails itself of the 
provisions of the two preceding sections may make needful 
regulations to promote the public convenience and safety 
in and about its depots, stations, and grounds, not incon- 
sistent with law, and print and post them conspicuously upon 
its depots or station buildings. Such policemen shall enforce 
and compel obedience thereto. The keeper of jails, lockups, 
or station-houses in such counties shall receive persons ar- 
rested ‘for the commission of an offense against such regu- 
lations or the laws of the state, upon or along the railroad 
or premises of such company to be dealt with according to 
law. (R. S. Sec. 3429; March 18, 1867, 64 v. 60, § 3.) 


Section 9153. (When police to wear badges.) Except 
while acting in the discharge of duty as a detective for such 
railroad, every such policeman when on duty as heretofore 
specified, in plain view, shall wear a metallic shield with the 
word ‘‘police’’ and the name of the railroad for which he 
is appointed inscribed thereon. (R. 8S. Sec. 3430; February 
18, 1885, 82 v. 51; R. S. 1880; March 18, 1867, 64 v. 60, § 4.) 


Section 9154. (Compensation.) The compensation of 
such policemen shall be paid by the company for which they 
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respectively are appointed, and at such rates as may be 
agreed upon by the parties. (R. S. See. 3481; March 18, 
1867, 64 v. 60, § 5.) 


Section 9155. (When powers cease.) When a company 
no longer requires the services of a policeman so appointed, 
it may file a notice to that effect, under its corporate seal, 
attested by its secretary, in the several offices where the 
commission of such policeman is recorded, which shall be 
noted by the clerk upon the margin of the record where the 
commission is recorded, and thereupon the power of such 
policeman shall cease. (R. S. See. 3482; March 18, 1867, 64 
v. 60, § 6.) 


Section 9156. (When conductor, ticket agent and special 
policeman are police officers.) The conductor of every train 
carrying passengers, and the ticket agent and special police- 
men employed in or about an interurban or steam railway 
station are hereby invested with the powers, duties and re- 
sponsibilities of police officers while on duty on such train, 
or on such ear or ears, or in or about such interurban or 
steam railway station, and may wear the badge of a special 
policeman. (108 (Pt. 1) v. 186; R. S. Sec. 34383; 97 v. 84; 
73 v. 166,. § 1.) 


See note to § 9157. 


Section 9157. (When conductor may eject passenger.) 
When a passenger is guilty of disorderly conduct, or uses 
obscene language, or plays a game of cards or chance for 
money or other thing of value, on a passenger train or the 
car or cars of an interurban railroad carrying passengers, 
the conductor of such train or car or cars shall stop his 
train, car or cars at the place where such offense is com- 
mitted, or at the next stopping place therefor, and eject 
such passenger from the train or car or cars, using only 
such force as may be necessary. The conductor may com- 
mand the assistance of employes of the company, person, 
firm or corporation owning or operating such road or roads 
and of the passengers on such train, car or cars, to assist 
in such removal. But before doing so he shall tender to 
the passenger such proportion of the fare he paid as the 
distance he then is from the place to which he paid fare 
bears to the whole distance for which his fare is paid. (R. 
S. See. 3434; 97 v. 84; 73 v. 166, § 2.) 


Ejection from train for refusal to pay fare. 
See note to § 8977. 
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The expulsion of a person may be at a place other than a railroad 
depot, or usual stopping place, provided care is taken not to expose him 
to serious injury or danger. 

Railroad Co. v. Skillman, 39 O. 8. 445 (1883). 

Whether it is due and proper care to attempt to remove a person 
from a car, while the same is in motion, is a question of fact for the jury 
and not of law for the court. : 

Healey v. City, etc., R. R. Co., 28 O. S. 23 (1875). 


Liability of company. 


See § 9158. 

The provisions of §§9156 and this section are for the purpose of 
enabling a railroad company to protect other passengers as well as to pro- 
tect the property of the company. 

Beg Oo Ry. vs Reed 12°C. Cin, 8.177421 C. D. 621 (1909). 

A railroad company is liable for an assault by a conductor upon a 
passenger whose conduct is peaceable and who is not violating any of the 
rules of the company. 

B. & O. Ry. v. Reed, 12 C. C. n. 8. 177; 21 C. D. 521 (1909). 

Traction Co. v. Graybill, 8 C. C. n. s. 469; 19 C. D. 95 (1906). 

When the force used to eject amounts to wanton assault, the fact as 
to whether the plaintiff was rightfully or wrongfully upon the train is 
not an element in the question of mere recovery. 

Toledo, ete., Ry. Co. v. Marsh, 17 C. C. 379 (1898); 9 C. D. 548. 

Cincinnati, etc., R. R. Co. v. Boyer, 18 C. C. 327 (1897); 10 C. D. 

199. 

Where one is wrongfully ejected from a railway train, even in the 
absence of use of excessive force by the servants of the railroad company, 
and whether or not the relation of the parties originated in contract, he 
may seek his remedy as for tort. 

Toledo, etc., Ry. Co. v. Marsh, 17 C. C. 379 (1898); 9 C. D. 548. 

See Pittsburg, etc., Ry. Co. v. Reynolds, 55 O. 8S. 370 (1896). 

Complaints from fellow passengers, made at the time, as to the con- 
duct of the person ejected are admissible. 

United Power Co. v. Matheny, 81 O. S. 204. 

Damages. Where a person is wrongfully ejected, it is error to charge 
that he can only recover the price of the ticket, and for the labor of walk- 
ing to the place of destination. The jury may in such a case take into 
consideration the place where the plaintiff was left, the circumstances 
under which it was done, the humiliation, disgrace, and injury to his 
feelings, in having the train stopped and being compelled to leave the 
coach and train in a public manner. 

Lake Shore, ete., Ry. Co. v. Teed, 14 C. C. 356 (1895); 6 C. D. 339. 
Fright and terror as elements of damage. 

See Traction Co. v. Rosnagle, 84 O. 8S. 310. 

Punitive damages may be recovered when the acts of the conductor 
are malicious or wanton. 

B. & O. Ry. v. Reed, 12 C. C. n. 8s. 177; 21 C. D. 521 (1909). 

Traction Co. v. Graybill, 8 C. C. n. s. 469; 19 C. D. 95 (1906). 

But this doctrine being capable of great practical abuse, the giving 
it in charge to the jury in a case clearly not warranting its application, 
tends to mislead them; and where, in such a case, a verdict for damages 
is obviously exorbitant, it is error in the court to refuse to set it aside, 
and award a new trial. 

Pittsburg, ete., R. R. Co. v. Slusser, 19 O. S. 157 (1869). 

See Atlantic, ete., Ry. Co. v. Dunn, 19 O. S. 170 (1869). 

United Power Co. v. Matheny, 81 O. 8. 204. 
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Words of provocation may be considered in mitigation of punitive 


but not compensatory damages. 
Railway Co. v. De Pascale, 70 O. S. 179 (1904). 


Section 9158. (When conductor may arrest passengers.) 
When a passenger is guilty of an offense on a passenger 
train or the car or cars of an interurban railroad carrying 
passengers, the conductor of such train, car or cars, may 
arrest and take him before a magistrate having cognizance 
of such offense, in any county in which such train, car or 
cars runs, and file an affidavit before such magistrate, charg- 
ing him with the offense. But in no ease shall the lability 
of a railroad company for damages caused by the conduct 
of its conductor be affected by the provisions of this and 
the next preceding section. (R. 8S. See. 3485; April 15, 1904, 
97 v. 84; April 11, 1876, 73 v. 166, § 3.) 


Section 9159. (Forfeiture for violation of two preceding 
sections.) A conductor having charge of a passenger train 
or of the car or cars of any interurban railroad carrying 
passengers within this state, who wilfully neglects his duty 
as required by the two preceding sections, or fails to use 
all the means in his power to carry out their requirements, 
shall be deemed guilty of negligence of official duty, and on 
conviction thereof, before any court of competent jurisdic- 
tion, shall be fined not less than five nor more than twenty- 
five dollars. (R. S. Sec. 3486; April 15, 1904, 97 v. 84; April 
11, 1876, 73 v. 166, § 4.) 


t 
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PART XVII. 


PUBLIC SERVICE CORPORATIONS OTHER THAN RAILROADS 


CHAPTER 1. Union Depot. 

CHAPTER 2. Telegraph and Telephone. 
CHAPTER 3. Ship-Canal. 

CHAPTER 4. Turnpike or Plankroad. 
CHAPTER 5. Bridge. 

CHAPTER 6. Gas and Water. 


CHAPTER 1. 


UNION DEPOT COMPANIES. 


Liabilities. 

Certain laws applicable to 
company. 

Power to borrow money 
and mortgage property. 
-1. Interurban depot and 
terminal companies. 


§ 9160. Articles of incorporation. 
§ 9161. yeas articles shall speci- 
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§ 9163. How stock owned and pow- 1 2. Powers. 

ers. 169-3. Powers. 
§ 9164. Directors. 169-4. Charges. Maximum 
§ 9165. By-laws, rules and regula- charge. 

tions. § 9169-5. Power to borrow money. 


§ 9166. Authority:to arrest. 


Section 9160. (Articles of incorporation; powers under.) 
The presidents of two or more railroad companies running 
railroads to the same city, or village, by the consent and 
under the direction of their respective boards of directors, 
or any number of persons, not less than five, a majority of 
whom shall be residents of this state, may file articles of in- 
corporation in the office of the secretary of state for the pur- 
pose of purchasing or leasing depot grounds, and locating, 
constructing and maintaining a common or union station 
house, passenger or freight depot, or both, and terminal and 
connecting tracks for the use of steam railroads, or of both 
steam and electric railroads. Such company may acquire 
such depot grounds, structures, terminal and connecting 
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tracks, by lease or otherwise. Such company may also ac- 
quire, by lease, purchase or otherwise, and may construct, 
maintain and operate in connection with its terminals and 
station, a terminal railroad with two or more tracks con- 
necting the railroads of one or more companies, and may 
also construct and maintain warehouses, stores, office build- 
ings, hotels and other structures for the accommodation of 
the public, and may operate or lease said depot grounds, 
union station house, passenger or freight depot, tracks, ter- 
minal railroad, warehouses, stores, office buildings, hotels or 
other structures, or any part thereof. (108 (Pt. 2) v. 1141; 
106 ‘v: 817+ 101 vi 1715 Ries.7S8ece: 3446; °65 v.163,°5 ly Seta. 
122.) 

A railroad company is authorized by G. C. § 9163 to acquire and hold 
stock in a union depot company and in a union railroad connecting the 
companies using the depot. 

State v. Railway Co., 12 C. C. n. s. 49, 57; 21 CDP li5r909))- 

Mannington v. Railway, 8 O. L. R. 451, 473; 183. Fed. 133; 16%0: 

IVa DE PVF (CLO) 1S KOR (C5 IO) 

A union depot company, organized under this chapter may grant 
to a transfer company the exclusive right to use a designated portion of 
its depot grounds for the purpose of standing its vehicles and soliciting 
thereon the patronage of incoming passengers. 

A rule of the depot company is reasonable which excludes therefrom 
others engaged in a like business, except for the purpose of delivering or 
receiving passengers who have previously employed them, so long as the 
transfer company furnishes adequate service and does not charge more 
than others. 

State v. Depot Company, 71 O. S. 379 (1904). 

Snyder v. Depot Company, 19 C. C. 369; 10 C. D. 645 (1899); re- 

versing 7 N. P. 64; 9 L. D. 631 (1899). 

Stavervabrowile (Ns bo loos On lenses. 

Donovan y. Penna. Co., 199 U. S. 279 (1905). 


Section 9161. (What articles shall specify.) The articles 
of incorporation shall specify: 

1. The name assumed by such company; 

2. The names of the companies, when the presidents of 
such companies incorporate under this act [§§ 9160 to 9169], 
and the city or village where such depot, terminals, connec- 
tion tracks and structures to be operated in connection there- 
with are to be constructed ; 

_ 3. The amount of capital stock necessary to obtain a 
site and construct, maintain and operate such depot, ter- 
minals, tracks and other structures; 

4. When such company shall be ineorporated by in- 
dividuals as herein provided, the organization thereof shall 
be in the manner provided by law for the creation of cor- 
porations generally. (106 v. 317; 101 v. 171; R. S. § 3447; 
April 3, 1868, 65 v. 63, §1; 8. & $122) ~ 
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Section 9162. (Where filed and recorded; certified copy 
evidence of existence; powers and privileges.) Such articles, 
signed by the presidents in behalf of the railroad companies, 
with the corporate seals of the companies annexed thereto, 
or any number of persons, not less than five, a majority of 
whom shall be residents of this state, shall be forwarded to 
the secretary of state, who shall record and preserve them 
in his office. A copy thereof, duly certified by him, shall be 
evidence of the existence of such company; and thereafter 
it may contract and be contracted with, sue and be sued, 
locate and acquire rights of way and depot grounds and ter- 
minals, and appropriate so much land as is deemed neces- 
sary for such depot, tracks and terminals, and shall have 
all the powers given to railroads by the laws of this state, 
for the purpose of acquiring, constructing and operating its 
depot, tracks and terminals. Such company shall not be 
subject to the provisions of sections 9169-1 to 9169-4, both 
inclusive, of the General Code. (106 v. 318; 101 v. 171; R. 
m. § 3447; April 3, 1868, 65 v. 68, §1; S. & S. 122.) 


Section 9163. (Use of streets, alleys, etc. Filing of maps 
showing construction. Agreement and acceptance.) ‘The 
companies whose boards of directors authorize the filing of 
the articles of incorporation, or assent thereto, shall each 
be held to own and be liable to pay an equal proportion of 
the capital stock, or when such union depot and terminal 
companies are organized by any number of persons, not less 
than five, the stock thereof may be acquired and held by 
such railroad companies as agree to use said union depot 
and terminals, in such proportions as said railroad companies 
may agree upon, and the provisions of the law authorizing 
railroad companies to enter upon and appropriate lands for 
depots, work shops, side tracks and materials therefor, shall 
be applicable to such union depot company, whether organ- 
ized by the presidents of two or more railroad companies 
or by not less than five individuals, as provided in this chap- 
ter; and any municipality in which such company is located, 
owning or having charge of any public road, street, alley, 
way or ground of any kind, except a public landing, may 
grant to such union depot and terminal company the right 
to construct, maintain and operate by elevated, surface and 
underground tracks, so far as may be necessary to carry out 
the purpose of said union depot and terminal company, 
along, over and under said public roads, streets, alleys, ways 
or grounds, subject to existing laws concerning crossings so 
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far as the same may be applicable, and to erect and main- 
tain therein the necessary tracks, piers, stays, supports and 
stations, and the approaches for the same, and also to con- 
struct suitable terminals and way stations; provided that be- 
fore making such grant said union depot and terminal com- 
pany shall file with the city or village, maps showing the lo- 
cation and character of the construction, and said grant shall 
provide for such manner of construction so that the ordinary 
use of and traffic upon said roads, streets, alleys, ways or 
grounds, whether by pedestrians, vehicles, street cars or 
otherwise, except temporarily when necessary in the con- 
struction of such structure, shall not be interfered with; and 
said grant shall further provide that any tunnel construction 
shall not impair the stability of said roads, streets, alleys, 
ways or grounds, or prevent the use of any sewers, water 
pipes, gas pipes, and conduits used for such purposes, or for 
telephone or telegraph purposes in said streets, alleys, ways 
or grounds, except temporarily when necessary in the con- 
struction of said tunnels. 

Said grant can only be made upon such terms and con- 
ditions as are agreed upon by the council of the city and the 
company; and said grants shall provide for its acceptance 
by such union depot and terminal company within the time 
to be fixed by the council of the municipality. (109 v. 78; 
101 wv. 171; BR. S..§ 3448: 65 vw 63) § 25 85 & S122) 


A railroad company may own stock in a union depot company. 
State v. H. V. Railway Co., 12 C. C. n. s. 49, Sissel Clipe iiosouge 


Section 9164. (By-laws, rules and regulations.) The 
president of each railroad company which enters into such 
arrangement shall, ex officio, be a director in the union 
company, unless the board of directors of such company 
appomts some other person as director; or when such union 
depot and terminal companies are organized by any number 
of persons, not less than five, the board of directors of 
such companies shall be elected by the stockholders. All 
questions which affect the pecuniary liabilities and expendi- 
tures, the election of officers, appointment of agents and 
employes, shall be regulated by the by-laws, rules and 
regulations of such companies, which shall not be incon- 
sistent with the charter of the company and the general 
laws of the state. The board shall keep a record of its 
proceedings which shall be open to the inspection of the 
stockholders. (May 7, 1910, 101 v. 172; R. S. § 3449; April 
8, 1868, 65 v. 63, §3;8.&8.122) 
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Section 9165. (By-laws, rules and regulations.) The 
board may pass by-laws, rules, and regulations for its 
government, not inconsistent with the charters of the com- 
panies and for the regulation of the depot, depot grounds, 
and the business thereof. It shall appoint such officers 
and agents as are necessary; and adopt, and post con- 
spicuously in the passenger depot, such rules and regula- 
tions as will control the conduct of all runners, solicitors, 
hackmen, and drivers of vehicles. (R. S. § 3450; April 3, 
1868, 65 v. 68, §3; S. & S. 122.) 


A union depot company may grant to a transfer company the exclu- 
sive right to use a designated portion of its depot grounds for the purpose 
of standing its vehicles and soliciting thereon the patronage of incoming 
passengers. A rule of the depot company is reasonable which excludes 
therefrom others engaged in a like business, except for the purpose of 
delivering passengers or receiving passengers who have previously em- 
ployed them, so long as the transfer company furnishes adequate service 
and does not charge more than others. 

State v. Depot Co., 71 0. S. 379 (1904). 

Snyder v. Depot Co., 19 C. C. 369; 10 C. D. 645 (1899). 

Donovan v. Penna Co., 199 U. S. 279 (1905). 

A city ordinance prohibiting hackmen from soliciting patronage on 
any railroad platform or railroad ground is a reasonable and proper reg- 
ulation. 

Moerder v. Fremont, 19 C. C. 394 (1899); 10 C. D. 501. 

See State v. Brown, 7 N. P. 133; 10 L. D. 28 (1899). 

But a city ordinance making it unlawful for the driver of a 
vehicle to permit his vehicle to stand in front of a designated sta- 
tion ‘‘unless the permission to stand has been granted by the person 
having the supervision over said passenger station’’ is invalid. Cin- 
cinnati v. Cook, 107 O. S. 223 (1923). 


Section 9166. (Authority to arrest.) The officers and 
agents of the company shall have the same authority to ar- 
rest and bring to justice pickpockets, thieves, and persons 
who violate the public peace, or who violate any rules and 
regulations so posted, and persons who commit crimes and 
misdemeanors on the depot grounds, as by law constables 
possess within their respective townships. (R. S. See. 3450; 
April 8, 1868, 65 v. 63, §3; S. & S. 122.) 


Section 9167. (Liability of company.) The company 
controlling and operating such union depot and terminal 
property shall be lable to the public and persons who 
contract with such company, for all contracts made and 
damages caused by it, and for all damages, costs, and ex- 
penses which arise from the fault or neglect of its officers 
and employees. (May 7, 1910, 101 v. 173; R. S. § 3451; 
April 3, 1868, 65 v. 68, §4; S. & S. 123.) 
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Section 9168. (Certain laws applicable to company.) All 
laws for the protection of railroads and their property, 
and relating to or enforeing the duties and _ obligations 
of officers, agents, and employes of railroad companies to 
the public and to railroad companies, or to either, shall be 
applicable to the railroad tracks, property, officers, agents, 
and employes of such union company. (R. S. See. 3452; 
April 13, L868, 65, v.63. 8 oe boa aa 


Section 9169. (Power to borrow money and mortgage 
property.) Any such company may borrow money for the 
purpose of raising means to carry out the powers conferred 
by the law authorizing the incorporation of union depots, 
without reference to the amount of stock of such company, 
and also issue coupons or other bonds payable to bearer, 
bearing interest not exceeding the highest contract rate of in- 
terest allowable in this state at the time, to be payable semi- 
annually; it also may mortgage its franchises, property and 
revenues of every kind, then owned or subsequently ac- 
quired, to secure the payment of such loan and interest, or 
of such bonds and interest; the stockholders thereof may 
Jointly and severally guarantee the payment of any notes 
or bonds the company lawfully issues, and it may dispose 
of the same at such rate of premium or discount as the di- 
rectors deem best for its interests, and it shall be sufficient 
to record any such mortgage securing such loan or bonds in 
the real estate records of the county where the depot and 
tracks are constructed. (109 v. 79; 101--v. 173, B.S. § 34538 
92 v. 118; 65 v. 191, §1; 8. & 8. 123.) 


UNION INTERURBAN TERMINALS. 


_ Section 9169-1. (Depot company organization.) Any 
five or more persons, the majority of whom are citizens of 
the state of Ohio, may become a body corporate for the 
purpose of constructing, maintaining and operating union 
electric interurban terminals and depots and connecting 
tracks. Such companies may be organized in the manner 


provided by law for the creation of corporations generally. 
(May 7, 1910, 101 v. 168.) 


Section 9169-2. (Powers.) Such companies shall have 
power to appropriate private lands for the purpose of con- 
necting their main tracks, terminals and depots with their 
own and the tracks of any other interurban electric rail- 
way company; for acquiring depot sites; for the construe- 
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tion of main tracks to avoid dangerous or difficult curves or 
grades or unsafe or unsubstantial grounds or foundations, 
or to extend or shorten their railway lines. The power to 
appropriate property herein provided for, shall be exer- 
cised in the manner provided for the exercise of such power 
by railroad companies. (May 7, 1910, 101 v. 168.) 


Section 9169-3. (Powers.) Such companies shall have 
power to receive grants from the council of a municipality 
for the use of its streets or alleys upon the same terms 
as street railways and said grant shall continue as long 
as the grants and renewal or reletting thereof to any in- 
terurban or street railway connecting with the same; to con- 
struct, maintain and operate railway lines upon the streets 
or alleys of a municipality to connect its depot with other 
street or interurban railways; to build, keep, maintain and 
operate union electric interurban terminals and depots for 
electric cars and trains; to contract for the use of their 
tracks for the operation of the cars of any interurban, 
street or other electric railway company and for furnishing 
them terminal depot facilities; and any interurban, street 
or other electric railway company shall have power to 
contract with such union interurban terminal and depot 
company for the use of their tracks and for terminal depot 
facilities. (May 7, 1910, 101 v. 168.) 


Section 9169-4. (Maximum charge.) All charges made 
by such union interurban and depot companies for the use 
of their tracks and terminal depot facilities shall be on the 
same basis against each company and no preference in 
charges shall be given one company over another. 

In no event shall such union interurban terminal and 
depot company charge any interurban street, or other 
electric railway company, for the use of the passenger ter- 
minal station to exceed one cent for each passenger hauled 
by such companies within the municipal limits. (May 7, 


1910, 101 v. 168.) 


Section 9169-5. (Power to borrow money.) Such com- 
pany may borrow money for the purpose of raising means 
to carry out the powers conferred upon it by law without 
reference to its capital stock, and issue its notes or coupon 
or registered bonds therefor, bearing any rate of interest 
authorized by law, and secure the payment of the same by a 
mortgage of its real or personal property, or both. (May ya 
1910, 101 v. 168.) 
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CHAPTER 2. 
TELEGRAPH AND TELEPHONE COMPANIES. 
§ 9170. Powers of companies. § 9185. Transmitting and delivery 
§ 9170-1. Use of highway. of messages. 
§ 9171. May acquire or construct § 9186. Transmission of a forged 
other lines. dispatch. 
§ 9172. May appropriate land. § 9187. Removal of telegraph 
§ 9178. Limitation of authority to structures, 
appropriate. § 9188. Company may appropriate 
§ 9174. Land held by another cor- other land. 
poration. § 9189. When another corporation 
§ 9175. Land held by a railroad may enforce repairs. 
company. § 9190. When companies may con- 
§ 9176. Limitation. solidate. 
§ 9177. Land lying in more than § 9191. Chapter applies to tele- 
one county. phone companies. 
§ 9178. Appropriation proceedings § 9192. Electric light, power and 
by telegraph companies. automatic package car- 
§ 9179. Compensation only _. for rier companies. 
damages. § 9198. Must have consent of mu- 
§ 9180. May construct lines any nicipality. 
place that will not incom- § 9194. Any penalty cumulative. 
mode the public. § 9195. Powers of electric light 
§ 9181. Taxation. and power companies. 
§ 9182. Must receive and transmit § 9196. Prior contracts declared 
dispatehes of other lines. valid. 
§ 9188. When company to forward § 9197. Ordinances, validity of. 
dispatches. § 9198. Consent, by whom to be 
§ 9184. bid agent to indorse dis- given. 
patch. 


Section 9170. (Powers of companies.) A magnetic tele- 
graph company may construct telegraph lines, from point 
to point, along and upon any public road by the erection 
of the necessary fixtures, including posts, piers and abut- 
ments necessary for the-wires; but shall not incommode the 
public in the use thereof. (R. S. Sec. 3454; May 1, 1852, 
00 v. 274, §47; S. & S. 299.) 


This chapter applies to telephone companies, § 9191. 

Application of chapter (except §§9178 and 9179) to electric light, 
power and automatic package carriers, see § 9192. 

Telegraph, telephone and electric light companies are public utilities 
(§§ 614-2, 614-3) and are subject to the jurisdiction of the public utilities 
commission (§ 614-3), 


Powers of telegraph, telephone, etc., companies. A telegraph com- 
pany 1s not authorized by U. S. Rev. Stats., §§ 5263-5268, to use the streets 
of a municipality for the installation of a district telegraph and messenger 
system. P 

Toledo v. Telegraph Co., 107 Fed. 10 (C. C. A. 1901). 

A municipality has no power to fix rates to be charged by a telephone 
company for service. Nor has the probate court jurisdiction under § 9178 
to fix such rates, 

Farmer y. Telephone Co., 72 0. S. 526 (1905). 

State vy. Telephone Co., 72 0. 8. 60 (1905). 
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Macklin v. Telephone Co., 1 C. C. n. s. 373; 14 C. D. 446 (1902) , 
aff’d, 70 O. S. 507. 
State v. Telephone Co., 14 C. C. 2738; 7 C. D. 536 (1897). 
Schedule of rates are required to be printed and filed with the public 
utilities commission, §§ 614-16 to 614-620. 
Rates must be reasonable, §§ 614-12 to 614-14. 
Power of public utilities commission to fix rates, see §§ 614-21 to 614-23. 


Construction of lines in streets and highways. 


Within municipalities. Power to occupy the streets of a municipality 
by a telephone or telegraph company is derived from the state by virtue of 
§ 9170 et seq., and not from municipal authorities. 

Farmer v. Telephone Co., 72 O. S. 526 (1905). 

Telephone Co. v. Cincinnati, 73 O. 5S. 64, 81 (1905). 

But such right to oecupy streets is conditioned upon the company’s 
agreeing with the municipality as to the mode of use; or, failing to agree, 
upon an order of the probate court under § 9173. 

State v. Telephone Co., 11 C. C. 55; 5 ©. D. 311 (1895). (For sub- 
sequent opinion in same case see l4 C. C. 273; 7 ©. D. 536 
(1897).) 

Penalty for stringing wires without consent of municipality, see § 12644. 

U. S. Rey. Stats., § 5263 et seq., do not authorize a telegraph com- 
pany to construct its lines in streets without consent of the municipality. 

Toledo v. Telegraph Co., 107 Fed. 10 (C. C. A. 1901); s. e., 121 Fed. 
734 (C. C. A. 1903) ; 103. Fed. 746; 44 W. L. B. 238. (C. C. 1900). 

See Telegraph Co. v. Railway, 94 Fea. 234; 10 O. F. D. 94 (C. C. 
1899). 

Telegraph Co. v. Penna. Railroad, 195 U. S. 540 (1904). 

U. S. Rev. Stats., § 5263, is permissive only and is not intended to 
interfere with the proper control and regulation of highways by the states, 
counties or municipalities having them in charge. 

Ganz v. Telegraph Co., 140 Fed. 692 (C. C. A. 1905). 

Daily v. State, 51 O. S. 348 (1894). 

The right of a telegraph or telephone company to construct its line 
in a street is subject to the limitation that such use of the street “shall 
not incommode the public in the use thereof.” 

Ganz v. Telegraph Co., 140 Fed. 692 (C. C. A. 1905). 

Daily v. State, 51 O. S. 348 (1894). 

Monahon v. Telephone Co., 7 N. P. 95; 9 L. D. 5382 (C. P. 1898). 
Underground conduits, see § 9198 and note. 

A provision in an agreement between a municipality and a tele- 
phone company, fixing the rates for telephone service, is not binding 
on the telephone company, although the company thereby obtained a 
benefit which it would not have otherwise obtained in a mode of use 
of the streets. 

Farmer v. Telephone Co., 72 O. S. 526 (1905). 

Macklin v. Telephone Co., 1 C. C. n. s. 373; 14 C. D. 446 (1902) ; 

(affirmed, Findley v. Telephone Co., 70 Os S507) 

But where the franchise includes a right to use underground con- 
duits as well as an overhead system, telephone rates may be regulated 
in the franchise ordinance. Columbus v. Telephone Co., 13 Ohio App. 
232, 28 O. C. A. 102 (1917); Columbus v. Commission, 103 O. S. 79 
(1921). 

Refusal of a telephone company to permit the mu 
rentals is not a failure of the company to agree upon 
streets under § 9178. 

State v. Telephone Co., 14 C. C. 273; 7 C. D. 536 (1897). 


nicipality to fix its 
the mode of use of 
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Rights on expiration of franchise. 
See State v. Telephone Co., 14 C. C. 273; 7 C. D. 536 (1897); s. ¢., 
INU ACs (Cs GR BES IDE eda ((ilts\8h5))) 2 

Gas Co. v. Akron, 81 O S. 33. 

A franchise for telephone conduits, not accepted by the company, 
may be revoked by the council. State v. Norwood, 23 C. C. n. s. 145 
(1915). See also Cincinnati v. Electric Co., 26 W. L. B. 104 (1890). 

A franchise, illegally passed, may be valid as a license, and the 
construction of a line thereunder will not be enjoined at the suit of 
another telephone company. Telephone Co. v. Telephone Co., 16 N. 
Po NeaSse Lite (LOU Ne 

An agreement in a franchise ordinance, providing for underground 
conduits, requiring the company to pay a percentage of its gross re- 
ceipts to the municipality for the use of its general expense fund, 
to which the company assented, though under protest, is not invalid 
as an assessment for general revenue in the nature of a tax. Tele- 
phone Co. v. Columbus, 88 O. S. 466 (1913); affirming, 10 N. P. n. s. 
433; 21 L. D. 273. 

Certificate of necessity from publie utilities commission, when essen- 
tial, see § 614-52. 


Outside of municipalities. County commissioners can not grant per- 
mission to construct lines along public roads, except subject to the limi- 
tation of this section and § 9180 that such use of the road “shall not in- 
commode the public in the use thereof.” 

Ganz v. Telegraph Co., 140 Fed. 692 (C. C. A. 1905). 

The statutes of Ohio grant to telegraph companies secondary and 
subordinate rather than co-ordinate rights, with travelers. 

Daily v. State, 51 O. S. 348, 358 (1894). 

Underground conduits outside of municipalities, see § 9170-1. 


Lines on inter-county highways and market roads. See Opins. 
Atty. Gen. 1916, p. 691 


_ Joint use of poles. An electric light company, which erected its pole 
lines in streets before municipalities were authorized by law to grant 
franchises therefor, and which occupies streets merely by license of the 
municipality, can not enjoin other companies from stringing wires on its 
poles, under an ordinance of the municipality granting such right to the 
other companies, upon payment of a fair proportion of the cost of erec- 
tion thereof. 

Brush, ete., Co. vy. Jones, ete., Co., 5 C. C. 340; 3 C. D. 168 (1891); 

aff'd, no rep., 29 W. L. B. 72. 
See Street Railway v. Light & Power Co., 10 C. C. 531; 4 C. D. 43 
(1894); reversed without report, 51 O. S. 633. 

An ordinance requiring companies, which by ordinance have acquired 
the right to erect poles, to permit other companies to string wires thereon. 
was held not to apply to a company which had acquired its right to erect 
poles by an order of the probate court. a 

Power Co. v. Electrie Co., (23 We_In B. 137 (Super. Ct. Cin.). 

See Brush, ete., Co. v. Jones, ete.. Co., 5 C. C. 340: 3°C. D168 (sole 

a ge§ municipality can not compel an electric light company to per- 
mit the municipality to string wires on its poles, in the absence of a 
franchise stipulation to that effect. 12 O. L. R. 554 (Atty. Gen. 1915); 
Rep. Atty. Gen. 1912, p. 1783; Rep. Atty. Gen. 1914, p. 1750. ss 3 


; Removal or change of location of lines. 
ermission to use streets and highways ean not be granted by public au- 


erage a telegraph company, except subject to the statutory limita- 
a that such use “shall not incommode the public in the use thereof.” 


When may be compelled. 
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A grant of permission will not preclude the public authorities from orde1 
ing a change of location of the lines, when, through changed conditions, 
their location incommodes the public. Such order for a change of location 
will not be interfered with by the courts unless an abuse ‘of discretion 
is shown. 

Ganz v. Telegraph Co., 140 Fed. 692 (C. C. A. 1905). 

Power of municipality to permit private company to string wires on 
poles owned by municipality. 

See Columbus v. Columbus, etc., Co., 4 N. P. n. s. 329; 17 L. D. 291 

(C. P. 1906); same case, 78 O. S. 392). 

Whether the grantee of a franchise, to erect poles and string an un- 
limited number of wires thereon, may permit other persons to string wires 
on such poles is doubtful. 

In Newman v. Avondale, 31 W. L. B. 123 (C. P.) it was held that the 
grantee had a right to license others to string wires on its poles, without 
the consent of the municipality. 

But in Toledo v. Telegraph Co., 107 Fed. 10 (C. C. A. 1901), it was 
held that a telegraph company could not authorize others to use its poles, 
without the consent of the municipality. 

(See 103 Fed. 746; 44 W. L. B. 238, for opinion of the lower court; 
and 121 Fed. 734, for a subsequent opinion of the court of appeals.) 

When two companies engaged in enterprises calling for the use of 
wires to carry electricity arrange for the joint use of a pole to sustain 
them, each company is, with respect to such use, charged with the same 
duty toward employes of the other as to its own. 

Gas Co. v. Arch Deacon, 80 O. S. 27 (1909). 

Telephone Co. v. Parmenter, 8 N. P. n. s. 147, 162; 19 L. D. 471 

(C,. P. 1908). 

Where lines are constructed in a highway, without consent of an 
abutting owner, and without compensation first being made, such abutting 
owner is entitled to an injunction against maintenance and an order of 
removal. 

Callen v. Electric Light Co., 66 O. S. 166 (1902). 

Smith v. Telegraph Co., 2 C. C. 259; 1 C. D. 457 (1886). 

Removal when land required by a corporation owner for other pur- 
poses, see § 9187. 

Temporary removal, to enable building to be moved along or across street. 

See Telephone Co. v. Parmenter, 8 N. P.. 7. 8.01473 19, L...De 40) 

(1908). 
Telephone Co. v. Swartz, 15 C. C. n. s. 529 (1912). 


Ouster of company from streets. Where an agreement between a 
municipality and telephone company for the use of streets, has expired 
by limitation, the municipality can not oust the company until it is made 
to appear that no agreement for further use can be made, and that the 
company, after such failure to agree, delays unreasonably to apply to the 
probate court under § 9178. ; 

State v. Telephone Co., 14 C. C. 273; 7 C. D. 536 (1897). (For prior 

opinion in same case, see 11 C. C. 55; 5 C. D. 311.) 

In a quo warranto proceeding to oust a telephone company from 
streets occupied under an order of the probate court (§9178) on the 
ground that the company has established rates exceeding those prescribed 
by the court, on application of the company, the company is not estopped 
from denying the jurisdiction of the court to prescribe rates. 

State v. Telephone Co., 72 O. S. 60 (1905). 


Conflicting rights of telephone companies, street railways and others. 
The dominant purpose for which streets in a municipality are dedicated 
is to facilitate public travel and transportation, and a franchise granted 
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to a telephone company to operate its lines along such street is subordinate 
to the rights of the public for the purposes of travel and transportation. 

Railway Co. v. Telegraph Ass’n, 48 O. S. 390 (1891). 

The fact that a telephone company operated its lines upon certain 
streets, prior to the operation of an electric street railway thereon, will 
not give the telephone company a right paramount to that of the public 
to adopt and use the most approved mode of travel thereon; and if the 
operation of the electric railway disturbs the working of the telephone 
system, the remedy of the latter will be to readjust its methods so as 
to meet the conditions created by the operation of such electric railway. 

Railway Co. v. Telegraph Ass’n, 48 O. S. 390 (1891). 

A change in location of poles and wires, which “‘incommode the pub- 
lic,” may be ordered by public authorities although the inconvenience 
to the public may be caused in part by the operation of a street railway, 
constructed subsequently to the poles and wires. 

Ganz v. Telegraph Co., 140 Fed. 692 (C. C. A. 1905). 

Where it 1s necessary to move a telephone line, temporarily, to en- 
able a building to be moved across the street, the expense of moving the 
wires must be borne by the house mover. 

Telephone Co. v. Parmenter, 8 N. P. n. s. 147; 19 L. D. 471 (C. P. 

1908). 
Competing telephone companies, see G. C. § 614-52. 


Liability. Where a pole is located by a telephone company in a road 
in such a position as to incommode the public, and unreasonably obstruct 
public travel, the company may be liable for an injury caused by a vehicle 
striking against the pole, where the driver was in the exercise of due 
care. 

Monahan y. Telephone Co., 7 N. P. 95; 9 L. D. 532 (CS Pats9si- 


Rights and remedies of abutting owners. 


Additional servitudes, Poles and wires in a street constitute an addi- 
tional servitude for which abutting owners are entitled to compensation. 

Callen v. Electric Light Co., 66 O. S. 166 (1902). 

But abutting owners can not compel the removal of poles, al- 
though trunk lines are carried thereon. Smith v. Central Power Co., 
103 O. S. 681 (1921). 

Underground conduits constitute an additional servitude. 
Burns v. Telephone Co., 10 C. C. n. s. 307; 20 C. D. 74 (1907); aff'd, 
no rep., 76 O. S. 589. 


But ae oi v. Light Co, 9 N. P. n. s. 545; 20 L. D. 130 (C. P. 


§§ 9198, 12645. 

Additional cross arms placed on existing poles are not an addi- 
tional burden. Smith v. Central Power Co.,, 23 Ni PB. n.8055. 020s 

Moving lines, to a location nearer to the side of the road than 
before, pursuant to an order from the State, is an additional burden. 
Bowman v. Telegraph Co., 23 N. P. n. s. 118 (1920). 

Consent of the municipal authorities, to the construction of lines, 
does not affect the rights of abutting owners. 

Callen v. Electric Light Co., 66 O. 8. 166 (1902). 

McLean v. Electrie Light Co., 9 W. L. B. 65 (C. P. 1883). 

Mantell v. Telephone Co., 20 C. C. 345; 11 C. D. 274 (1900). 

See Stone v. Light Co., 9 N. P. n. 8. 545; 20 L. D. 130 (C. P. 1909). 
_,_ U.S. Rev. Stats. § 5263 does not authorize the taking of property 
rights of abutting owners, without compensation being first made. 

Daily v. State, 51 O. S. 348 (1894), ¥ 

See Ganz v. Telegraph Co., 140 Fed. 692 (C. C. A. 1905). 
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Appropriation of rights of abutting owners. 
See note to § 9172. 


Injury to trees. 
See § 9173 and note. 


Remedies of abutting owners. An abutting owner may enjoin the 
construction of pole lines, until compensation and damages shall be as- 
sessed and paid or secured. 

Schaaf v. Railway Co., 66 O. S. 215 (1902). 

Where poles are placed in a street without the knowledge of an 
abutting owner, and to the injury of his property, appreciable in char- 
acter and amount, the owner is entitled to an injunction against main- 
tenance and an order for removal of the same. 

Callen v. Electric Light Co., 66 O. S. 166 (1902). 

Smith v. Telegraph Co., 2 C. C. 259; 1 C. D. 457 (1886). 

Mantell v. Telephone Co., 20 C. C. 345; 11 C. D. 274 (1900). 

But where poles are being erected in order to furnish street light- 
ing, under a contract with the municipality, an abutting owner is not 
entitled to an injunction, although a portion of the current to be 
earried over the lines is for private use, provided the additional use 
does not impair the owner’s property. Huss v. Toledo Co., 25 C. C. 
m8. 44; 26 C.D. 181 (1915). 

An abutting owner, who has submitted or consented to the main- 
tenance of poles and wires, is not entitled to an injunction against the 
placing of the wires in underground conduits, which are being substituted 
for the overhead system. 

Burns v. Telephone Co., 10 C. C. n. s. 307; 20 C. D. 74 (1907); 

aff’d, no rep., 76 O. S. 589. 

An abutting owner can not enjoin the stringing of an additional wire 
on a pole which had been continuously used for nine years. 

Wirth v. Telegraph Co., 7 C. C. 290; 4 C. D. 601 (1893). 

Action for damages. 

See Telegraph Co. v. Smith, 64 O. S. 106 (1901). 
Action to compel appropriation. 

See §§ 11084, 11085. 

Railroad Co. v. Williams, 35 O. 8. 168 (1878). 

Kramer v. Railroad Co., 53 O. S. 436 (1895). 

Railway v. Pouchot, 4 C. C. 187; 2 C. D. 492; aff'd, 51 O. S. 571. 

Estoppel. An abutting owner is not estopped from asserting his prop- 
erty rights in the highway, by not resisting the erection of the lines at 
the time of construction. Mere acquiescence, for less than twenty-one 
years, does not work a transfer of such property rights to the telegraph 
company. 

Daily v. State, 51 O. S. 348 (1894). 

But acquiescence and failure to object may be a defense to a proceed- 
ing by the abutting owner to compel a removal of the line. 

Daily v. State, 51 O. S. 348, 363, 364 (1894). 

See. Burns v. Telephone Co., 10 C. C. n. s. 307; 20 C. D. 74 (1907) ; 

aff'd, no rep., 76 O. S. 589. 

Wirth v. Telegraph Co., 7 C. C. 290; 4 C. D. 601 (1893). , 

Consent of an abutting owner to the construction of a line, foliowed 
by the construction and maintenance of the line, may be binding on the 
grantee of such abutting owner. . 

Telephone Co. v. Hughes, 14 C. C. n. s. 468 (1911); aff'd, no rep., 

88 0. S. —. 
Wirth v. Telegraph Co., 7 C. C. 290; 4 C. D. 601 (1893). 


Remedies of company. A telephone company having constructed a 
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line in a highway, under an express agreement with the owner, may en- 
join the destruction of such line by the grantee of such owner. 
Telephone Co. v. Hughes, 14 C. C. n. s. 468; 23 C. D. 406 (1911). 


Section 9170-1. .(Use of highway.) A magnetic tele- 
graph company may, subject to such reasonable regulations 
as the commissioners of the county may prescribe, construct 
telegraph lines and fixtures necessary for containing and 
protecting them beneath the surface of any public highway 
outside the limits of a municipal corporation, but shall not 
incommode the public in the use thereof. (May 31, 1911, 101 
v. 432.) 


Underground conduits within municipalities, see § 9198 and note. 


Section 9171. (May acquire or construct other lines.) 
Such company may construct, own, use, and maintain a line 
or lines of magnetic telegraph, whether described in its 
original articles of incorporation or not, and whether such 
line or lnes are wholly within or partly beyond the limits 
of this state. It also may join with another company or 
association in conducting, leasing, owning, using, or main- 
taining such line or lines, upon terms agreed upon between 
the directors or managers of the respective companies. Such 
companies may own and hold any interest in such line or 
lines, or become lessees thereof on such terms as they agree 
upon. But no such company or companies and the owner 
or owners of rights of way, shall contract for the exclusive 
use thereof for telegraphic purposes. (R. S. See. 3455; 
April 15, 1880, 77 v. 264; R. S. 1880; March 31, 1865, 62 v. 
12, §6; S. & S. 154.) 


Right to permit other companies to string wires on poles, without 
consent of municipality, see note to §9170, joint use of poles. 


Contracts between local and long distance companies for exclusive 
interchange of business. A contract between a telephone company op- 
erating a local exchange, and a telephone company operating long dis- 
tance lines, for the physical connection of lines and interchange of business 
for ninety-nine years, where partly performed, of material benefit to the 
party secking its avoidance, and where the other party upon faith of, - 
and in performance of, said contract, has made large expenditures, is 
held by state courts to be valid and binding. 

U. S. Telephone Co. v. Middlepoint Home Tel. Co.,. 13 CO. Cin. 6.8373 
22°C. Delt AIOIpy affirming, 7 N. P. n. s. 425; 19 L. D. 202; 
affirmed, no report, 86 O. S. 319. 

Such contracts, however, are held by federal courts to be invalid. 

U. S. Telephone Co. v. Central, etc., Co., 202 Fed. 66 (C. C. A. 1913); 
affirming, 171 Fed. 130. 

Such contract for exclusive interchange of business originating on 

the lines of one and destined to points reached by the other is within the 


purview of § 9171 and is not obnoxious to publi i I hi 
of the state courts, See ed Nada 
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U. S. Telephone Co. v. Middlepoint, etc., Co., 13 C. C. n. s. 337; 22 C. 
De l7) (1910)5 aitirmed, no report, 86 O. 8. 319; s.c, 7 N. P- 
n. 8. 425; 19 L. D. 202. 

Section 9182 requiring telegraph companies to receive and transmit 
dispatches from and for other lines, and made applicable to telephone com- 
panies by § 9191 does not apply to through verbal communication requir- 
ing physical connection of independent telephone lines. 

U. S. Telephone Co. v. Middlepoint, etc., Co., 13 C. C. n. s. 337; 22 

Capel T1910) atid; no rep.,.86 0.8. 319. 

Injunction is a proper remedy to restrain specific threatened acts in 
violation of such contract. 

U. S. Telephone Co. v. Telephone Co., 13 C. C. n. s. 337; 22 C. D. 

17 (1910); aff'd, 86 O. S. 319. 
Power of public utilities commission to order connections, see § 614-63 


Contracts providing for discrimination in furnishing service. This 
section does not authorize a contract between two telephone companies 
providing that neither will operate in the territory of the other, or con- 
nect with each other’s competitors. Such a contract is against public 
policy and illegal. 

Telephone Co. v. Telephone Co., 12 N. P. n. s. 289 (C. P. 1911). 

See also §§ 614-15. 

A contract between a telephone company and the owner of telephone 
instruments providing that in the use of such instruments by the com- 
pany discrimination shall be made as between telegraph companies is void 
as against public policy as declared by statute. 

State v. Telephone Co., 36 O. S. 296 (1880). 


Section 9172. (May appropriate land.) Such company 
may enter upon any land, held by an individual or a corpora- 
tion, acquired by purchase or appropriation, or in virtue of 
any provision in its charter, for the purpose of making 
preliminary examinations and surveys, with a view to the 
location and erection of lines of magnetic telegraph, and 
appropriate so much thereof as is deemed necessary for the 
erection and maintenance of its telegraph poles, piers, abut- 
ments, wires, and other necessary fixtures, stations and the 
right of way over such lands and adjacent lands sufficient 
to enable it to construct and repair its lines. (R. S. See. 
3456; March 31, 1865, 62 v. 72, §1; 8S. & S. 153.) 


The words “such company” in this section refers to an Ohio cor- 
poration and does not confer the right of appropriation upon a foreign 
corporation. A foreign telegraph company can not maintain a suit in 
federal court to appropriate a right of way for its lines in Ohio. 

Telegraph Co. v. Railway Co., 94 Fed. 234; 10 O. F. D. 94 (Go GC. 

1899). 
Telephone Co. v. Columbus Grove, 8 GiuGean, ssl sep rel st 
(1905). 

U. S. Rev. Stats. § 5268, does not authorize a telegraph company to 
appropriate a right of way. Such appropriation can only be made by 
virtue of a law of the state where the property is situated. : 

Telegraph Co. v. Railway Co., 94 Fed. 234; 10 On. E7D. 94 (C20; 

1899). 
Telegraph Co. v. Railroad, 195 U. S. 540 (1904). 
A telephone company seeking to appropriate property must prove 
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its incorporation according to law, including the due and legal election 


of directors. 
Telephone Co. v. Cincinnati, 73 O. S. 64 (1905). 


What property may be appropriated. 

Property of railroad company or other corporation, §§ 9174, 9175. 

Use of streets, §§ 9178, 9179. 

An abutting owner has a property interest in the street which can 
not be taken, against his will, without compensation being made in money 
or a deposit of money. 

Callen v. Electric Light Co., 66 O. S. 166 (1902). 

Tannian v. Telegraph Ass’n, 1 N. P. n. s. 81; 13 L. D. 730 (1903); 

aff'd, no rep., 71 O. S. 478. 

Smith v. Telegraph Co., 2 C. C. 259; 1 C. D. 457 (1886). 

Mantell v. Telephone Co., 20 C. C. 345; 11 C. D. 274 (1900). 

McLean v. Electric Light Co., 9 W. L. B. 65 (C. P. 1883). 

Telephone Co. v. Cush, 14 L. D. 148 (C. P. 1903). 

An abutting owner is entitled to compensation for injury to shade trees. 

Daily v. State, 51 O. S. 348 (1894). 

An abutting owner may enjoin the construction of poles and wires 
until compensation and damages shall be assessed and paid or secured. 

Schaaf v. Railway Co., 66 O. S. 215 (1902). 

See also, as to remedies of abutting owners, note to § 9170. 


Compensation. For charge to jury prescribing method of fixing 


compensation for easement for poles, see Ohio Co. v. Gutridge, 59 
Bull. 354, 


A former statute (R. S. § 3461-2), providing for appraisers to 
assess the compensation, was held unconstitutional. 

Telephone Co. v. Cush, 14 L. D. 148 (C. P. 1903). 

Measure of compensation for railroad property, see note to § 9175. 


Section 9173. (Limitation of authority to appropriate.) 
Without the consent of the owner thereof, in writing, no 
such company shall enter a building or edifice, or use or 
appropriate any part thereof, or erect a telegraph pole, pier, 
or abutment in a yard or inclosure within which an edifice 
is situated, nor, in ‘eases not hereinafter provided for, 
erect a telegraph pole, pier, abutment, wires, or other fix- 
tures, so near to an edifice as to occasion injury thereto, 
or risk of injury, in case such pole, pier, or abutment be 
overthrown, nor injure or destroy any fruit or ornamental 
tree. (R. S. See. 3457; March 31, 1865, 62 v.. 72, §1; S. 
& §S. 153.) ' 

This section limits the right of occupation by the telegraph company, 
so that it may not interfere with buildings or enclosures of the owner. 

Railway Co. v. Cable Co., 68 O. S. 306, 317 (1903). 

This section does not authorize a competing telephone company to 


intervene in, or prosecute error to, a proceeding in probate court under 


§ 9178 where it does not appear that its lines will be affected by the 
order. 


ae i v. Telephone Co., 11 N. P. ns. 424; 21 L. D. 241 (C. 
Appropriation for the purpose of distributing wires. 


See Telephone Co. v. Cha in Falls, 1 N. P : 
449 (C. P. 1904). gr ; . P.n. s. 534, 539; 14 L. D. 
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Injury to trees. An abutting owner of property outside of a munici- 
pality, whose title extends to the center of the road, has a property in- 
terest in shade trees planted partly on his land, and partly in the line 
of the highway. 

Daily v. State, 51 O. S. 348 (1894). 

Such an abutting owner may enjoin the trimming of his trees, or 
the maintaining of the line in front of his premises, until compensa- 
tion has been made. Reynard v. Telephone, 16 N. P. n. s. 191; 26 L. 
Dy 313 (1913). 

Employes of a telegraph company who heedlessly, recklessly and care- 
lessly injure such trees may be criminally prosecuted under G. C. § 12490, 

Daily v. State, 51 O. S. 348 (1894). 

Where trees are trimmed to string wires for street lighting and tor 
no other purpose whatever, it has been held that the abutting owner can 
not recover. 

Ginsburg v. Union, etc., Co, 9 O. L. R. 18 (C. P. 1911). 

In an action for damages for the wrongful cutting of shade trees, 
an oral license from a tenant not authorized to give it, and instructions 
from the company to its employes, if given in good faith, are competent 
to defeat exemplary damages, but not competent to prevent the recovery 
of full compensation. 

Telegraph Co. v. Smith, 64 O. S. 106 (1901). 


Section 9174. (Land held by another corporation.) 
When lands sought to be appropriated for lines of magnetic 
telegraph are held by a corporation incorporated under a 
law of this state, whether by purchase or in virtue of an 
appropriation authorized by its charter or the law of this 
state, the right of the company to appropriate the lands 
is limited to such use of them as will not, in a material 
degree, interfere with the practical uses to which the com- 
pany is authorized to put the lands under its charter. No 
company shall erect poles, piers, abutments, wires, or other 
necessary fixtutes, in such close proximity to another line 
of magnetic telegraph authorized by law to be constructed 
as to interfere mechanically with its practical working. 
(R. S. Sec. 3458; March 31, 1865, 62 v. 72, §2; S. & S. 153.) 


In a proceeding to appropriate a part of the right of way of a rail- 
road company, it is necessary for the probate court to determine and enter 
of record that the use will not, in any material degree, interfere with the 
practical uses to which the railroad company is authorized to put such 
right of way. The burden of proof of such fact is upon the telegraph com- 
pany. Until such determination the probate court has no jurisdiction to 
order an appropriation and impanel a jury to assess the compensation. 

Railway Co. v. Cable Co., 68 O. S. 306 (1903); reversing, 22 C. C. 

B65; 8: NP. P2031) LC. D.. 52. 

The measure of compensation to the railroad company is the amount 
of decrease in the value of the use of the right of way for railroad pur- 
poses, which will result from the easement appropriated and used by the 
telegraph company. 

Railway Co. v. Cable Co., 68 O. S. 306 (1903). 

This section does not authorize a competing telephone company to 
intervene in, or prosecute error to, a proceeding in probate court under 
§ 9178, where it does not appear that its lines will be affected by the order. 
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Sidney Telephone Co. v. Farmers Telephone Co., 11 N. P. n. s. 424; 21 
Te Ds 24). {C. Peigih) . 


Section 9175. (Land held by a railroad company.) The 
right of such company to use lands held by a railroad com- 
pany, for the permanent structures of such telegraph, shall 
be limited to land which hes within five feet of the outer lim- 
its of the right of way thereof, if it is practicable to erect the 
line within those lmits. When the company seeks to ap- 
propriate jands that he beyond those limits, its petition 
shall set forth facts showing that it is impracticable to erect 
its line within such limits, and designate, either by a survey 
and map, or by reference to monuments, or by other means 
of easy identification, the place or places where the com- 
pany seeks to establish the line. If it be controverted by 
the railroad company, the probate court shall determine 
whether the erection of the line at the place or places 
designated. in any material degree will interfere with the 
practical uses to which such railroad company is authorized 
to put the land. If satisfied that it will so interfere, the 
court shall reject the petition, or require the structure to 
be erected at such other place or places as it directs. (R. 
S. Sec. 83459; March 31, 1865, 62 v. 72, §8; S. & S. 154.) 


In a proceeding to appropriate a part of the right of way of a rail- 
road company, it is necessary for the probate court to determine, and 
enter of record, that the use will not, in any material degree, interfere 
with the practical uses to which the railroad company is authorized to 
put such right of way. The burden of proof of such fact is upon the 
telegraph company. Until such determination the probate court has no 
jurisdiction to order an appropriation and impanel a jury to assess the 
compensation. ‘ 

Railway Co. v. Cable Co., 68 O. S. 306 (1903) ; reversing 22 C. C. 

500; 8 NP. Ils Wie Dae. 

The measure of compensation to the railroad company is the amount 
of decrease in the value of the use of the right of way for railroad pur- 
poses, which will result from the easement appropriated and used by the 
telegraph company. 


Railway Co. v. Cable Co., 68 O. S. 306 (1903); reversing, 22 C. C. 
D653)3 Ns Pi121; 11: Te a5e, 


Section 9176. (Limitation.) Nothing in this chapter 
shall be construed to authorize any company to appropriate 
the use of the track or rolling stock of a railroad company 
for transporting poles, materials, or the employes of such 
telegraph company, or for any other purpose. (R. S. See. 
3459; March 31, 1865, 62 v. 72, § 35 S..deesiiods) 


Section 9177. (Land lying in more than one county.) 
Proceedings to appropriate lands to the use of such a 
company, against a defendant whose adjoining or continuous 


aa 
_ + 
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lands le in more than one county, may be instituted in 
any county in which any part of the lands lie, and the 
damages shall be assessed, in one proceeding, in respect of 
all the lands of the defendant sought to be appropriated, 
whether lying in the county wherein the court is sitting, 
or in other counties. (R. S. Sec. 3460; March 31, 1865, 62 
v. 72, §4; S. & S. 154.) 


Section 9178. (Appropriation proceedings by telegraph 
company.) When lands authorized to be appropriated to 
the use of such company are subject to the easement of 
a street, alley, public way, or other public use, within the 
limits of a city or village, the mode of use shall be such 
as is agreed upon between the municipal authorities of the 
city or village and the company. If they can not agree, 
or the municipal authorities unreasonably delay to enter into 
an agreement, in a proceeding instituted for the purpose, 
the probate court of the county shall, subject to the pro- 
visions of section eleven thousand forty-six of the General 
Code, direct in what mode the telegraph line shall be con- 
structed along such street, alley, or public way, so as not 
to incommode the public in the use of it. (May 18, 1910, 
101 v. 289; R. S. § 8461; March 31, 1865, 62 v. 72, §5; 
S. & S. 154.) 


This section should be read in connection with § 9172. 
Zanesville, etc., Co. v. Zanesville, 20 C. C. 34, 38; 10 C. D. 783 (1900); 
affirmed, 64 O. S. 67. 
This section does not apply to electric light companies, § 9192. 
Electric Light Co. v. Electric Light Co., 5 C. C. 340, 345; 3 C. D. 
168 (1891). 
This section is constitutional. 
Zanesville v. Telephone Co., 64 O. S. 67 (1901); affirming, 20 C. C. 
34; 10 C. D. 783; overruling, 63 O. S. 442. 


Agreement for use of streets. 


See also note to § 9170, Construction of lines in streets and highways. 

A municipality has no power to fix the rates for telephone service. 
A provision in an agreement for the occupation of streets, fixing the rates 
is not binding on the telephone company although the rates were fixed at 
the solicitation of the company and the company thereby obtained a bene 
fit which it would not otherwise have obtained in a mode of use of the 
streets. 

Farmer v. Telephone Co., 72 O. 8. 526 (1905). 

Macklin v. Telephone Co., 1 C. C. n. s. 373; 14 C. D. 446 (1902) ; 

(affirmed, Findley v. Telephone Co., 70 O. S. 507). 
See Telephone Co. v. Los Angeles, 211 U. S. 264; 6 O. L. R. 610 
(1908). 

A stipulation in the ordinance requiring the company to pay a 
percentage of its gross receipts to the municipality, for the use of 
its general expense fund, to which the company assented, although 
under protest, is not an assessment for general revenue in the nature 
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of a tax. Telephone Co. v. Columbus, 88 O. S. 466 (1912); affirming, 
TORN Pom, se 4o3ce 2d his eis 


Failure to agree. Failure to agree must appear as a predicate to a 
proceeding under this section. 

Telephone Co. v. Cincinnati, 73 O. 8S. 64, 77 (1905). 

Where there has been no legal election of directors of a telephone 
company, it can not establish a failure to agree since a corporation can 
only act through its legally constituted officers. 

Telephone Co. v. Cincinnati, 73 O. S. 64, 77 (1905). 

A petition which does not show specific questions of difference be- 
tween the company and the municipality, but merely alleges that they 
have failed to agree on the mode of use of the streets, and prays for a 
general judgment directing the mode of use, does not state facts justify- 
ing an order or judgment in its favor. 

Telephone Co. v. Cincinnati, 73 O. S. 64 (1905). 

Refusal of a telephone company to permit the municipality to fix its 
rates is not a failure of the company to agree upon the mode of use of 
streets under this section. 

State v. Telephone Co., 14 C. C. 273; 7 C. D. 536 (1897). 

Rejection by the municipality of an ordinance containing illegal 
provisions is not a failure to agree. 

In re Co-operative ‘Tel. Co., 41 W. L. B. 271; 9 LL. D. 831. (Probate 

Court). 

Where an agreement for the use of streets has expired by limitation, 
the municipality can not oust the company from such use until it appears 
that no agreement can be made, and that the company, after such failure 
to agree, delays unreasonably to apply to the probate court for an order 
under § 9178. 

State v. Telephone Co., 14 C. C. 273; 7 CO. D. 536 (1897). 

(For former opinion in same case see 11 C. C. 55; 5 C. D. 311). 

Delay for four months was held not unreasonable when it occurred 
during a period when acting bodies of the municipality were unconstitu- 
tional, and a new municipal code was about to become effective. 

Telephone Co. v. Cincinnati, 48 Bull. 986 (Prob. Ct. 1901). 


Proceeding in probate court. The proceeding authorized by this see- 
tion is practically for an appropriation. It partakes of the character of 
an exercise of the right of eminent domain. 

Telephone Co. v. Cincinnati, 73 O. 8. 64, 77 (1905); affirming, 5 C. 

C. n. s. 411; 17 C. D. 385; 2 N. P. n.s. 349; 15 L. D. 43. 

The power of the probate court under this section is judicial in its 
character and not legislative, executive or administrative. 

Zanesville v. Telephone Co., 64 O. S. 67 (1901). 

Telephone Co. v. Cincinnati, 73 O. S. 64, 78 (1905). 

An application for a franchise under this section is an adversary 
proceeding, in which, to obtain jurisdiction, the probate court must find 
affirmatively that application therefor has been made to the municipality © 
and refused. This rule applies to the transfer of a franchise. The pro- 
bate court can not transfer a franchise, previously granted, to another 
company by mere entry on its records. 

Fitzsimmons y. Cincinnati, 47 Bull. 171 (Probate Ct. 1901). 


Parties. A competing telephone company is not a proper or neces- 
sary party defendant. Nor can such competing company intervene in, oF 
prosecute error to, the proceeding where it does not appear that its lines 
will be affected. 


Sidney Telephone Co. v. Farmers Teleph 11 N 404: 
21 L. D. 241 (C. P. 1911). phone Co., . Pin. s, 424; 
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Pleading. ‘The petition should show a defined plan for occupation of 
streets. The defendant is entitled to have the issue made as to each street, 
and as to the question of incommoding the public by the proposed use. 
Where the petition does not set out in detail the streets to be occupied, 
exact location of poles, character of poles, wires, etc., a motion to make 
definite should be sustained. 

Telephone Co. v. Cincinnati, 73 O. S. 64, 66, 79 (1905). 


Proof. It is incumbent on the company to prove its incorporation 
according to law, including the due and legal election of directors. Upon 
a plea of the general issue by the defendant, the burden is upon the com- 
pany to establish such claim. 

Telephone Co. v. Cincinnati, 73 O. S. 64 (1905). 

Failure to agree must also appear. Ib. 


Order. The probate court has no jurisdiction, as a part of its order, 
to prescribe the rates to be charged by the company for services. So 
much of the order as undertakes to determine the rates is void for want 
of jurisdiction. 

State v. Telephone Co., 72 O. S. 60 (1905). 

The probate court can not make an order granting the right to put 
wires and apparatus in underground conduits, in the absence of consent 
by the municipal authorities. 

Telephone Co. v. Columbus, 88 O. S. 466 (1913); affirming, 10 N. 
P. n. s, 433, 487; 21 L. D. 273. 

The probate court is not authorized to make any order that may be 
demanded. Unless issues showing specific questions of difference between 
the parties are presented, the court has no power other than to dismiss 
the petition. 

Telephone Co. v. Cincinnati, 73 O. S. 64, 78 (1905). 

The probate court has no power to make a general order prescribing 
the mode of use not only for the present, but providing for future necessi- 
ties, and delegating to the board of public service power to make changes 
of location, ete. 

Telephone Co. v. Cincinnati, 73 O. S. 64, 69 (1905). 

See Cincinnati v. Electric Co., 26 W. L. B. 104 (1890). 

The length of time during which the company shall use the streets 
ean not be limited in the order. 

Telephone Co. v. South Newburgh, 4 N. P. n. s. 624; 52 Bull. 173 

(Probate Ct. 1907). 

Nor can the moving of buildings across or through streets be pro- 
vided for. 

Telephone Co. v. South Newburgh, 4 N. P. n. s. 624; 52 Bull. 173 

(1907). 

Order granting right to erect poles subject to rights of other com- 
panies to string wires thereon. 

See Power Co. v. Electric Co., 23 W. L. B. 137. 


Error or appeal. Error, and not appeal, lies to the common pleas 
court from an order or decree of the probate court under § 9178. 
Cincinnati v. Telephone Co., 2 N. P. n. s. 349; 15 L. D. 43 (C. P. 
1904); aff’d, 73 O. S. 64. 


Section 9179. (Compensation only for damages.) Noth- 
ing in the preceding section shall authorize a municipal cor- 
poration to demand or receive compensation for the use of a 
street, alley, or public way, beyond what may be necessary 
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to restore the pavement to its former state of usefulness. 
(R. S. See. 3461; March 31, 1865, 62 v. 72, §5; 8S. & 8. 154.) 


A municipal corporation has no private proprietary interest in its 
streets which entitles it to compensation for an authorized additional 
burden by the construction of a telephone line therein. But being charged 
with the duty of keeping the streets under its control in repair, it may 
be allowed compensation to an amount sufficient to make the repairs 
rendered necessary to such additional use. It is not essential that pro- 
vision be made for the assessment of such compensation by a jury. 

Zanesville v.. Telephone Co., 64 O. S. 67 (1901). 

An agreement requiring a telephone company to pay a percentage of 
its gross rentals to the municipality, in addition to restoring the streets 
to their former state of usefulness, is not invalid under this section 
where it provides for underground conduits as well as other construction. 

Telephone Co. v. Columbus, 88 O. S. 466 (1913); affirming, 10 N. 
Pise4oor ol une aes 

A municipality has no power to exact or receive compensation by way 
of free telephone service for itself or for citizens, or to fix rates for tele- 
phone charges. 

Farmer v. Telephone Co., 72 O. S. 526 (1905). 

Macklin v. Telephone Co., 1 C. C. n. s. 373; 14 C. D. 446 (1902) ; 

(aft’d, Findlay v. Telephone Co., 70 O. S. 507). 

State v. Telephone Co., 14 C. C. 273; 7 C. D. 536 (1897). 

Nor to require the company to permit the municipality to place 
police and fire alarm wires on the poles of the company. 

In re Co-operative ‘Telephone Co., 41 W. L. B. 271; 9 L. D. 83) 

(Probate Court). 


Section 9180. (May construct lines any place that will 
not incommode the public.) Any person or persons may 
construct lines of electric telegraphs, from point to point, 
upon and along any of the public roads and highways, and 
across any waters within the limits of this state, by the 
erection of the necessary fixtures, including posts, piers, or 
abutments for sustaining the cords or wires of such lines. 
But they shall not be so constructed as to inecommode the 
public in the use of the roads or highways, or endanger 
or injuriously interrupt the navigation of such waters. This 
provision shall not authorize the erection of a bridge across 
any waters of this state. (R. S. See. 3461-1; February 8, 
1847, 45 v. 34.) 


County commissioners can not grant permission to construct lines 
along public roads, except subject to the limitation of this section and 
§ 9170 that such use of the road shall not “incommode the public in the 
use” thereof. Nor will a grant of permission by the board of commis- 
sioners preclude it, or a subsequent board, from ordering a change in 
location of the poles and wires if, at any time through changed conditions, 
their location should incommode the public in its use. Such order will 
me be interfered with by the courts unless an abuse of discretion is 
shown. f 

sie Ae pie ai Co., 140 Fed. 692 (C. C. A. 1905); reversing, 137 

Fed. : 
A former statute (R. S. §§ 3461-2, 3461-3) providing for the ap- 
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pointment of appraisers by county commissioners to assess damages was 
held unconstitutional. 
Telephone Co. v. Cush, 14 L. D. 148 (C. P. 1903). 


Section 9181. (Taxation.) The stock or value invested 
in lines of electric telegraph shall be subject to taxation, 
like other property in this state. (R. S. Sec. 3461-6; Febru- 
ary 8, 1847, 45 v. 34, § 6.) 


Taxation of telegraph and telephone companies. 
Property tax, §§ 5449 to 5459. 
Excise tax, §§ 5470 to 5492. 


Section 9182. (Must receive and transmit dispatches of 
other lines.) Every company, incorporated or unincorpor- 
ated, operating a telegraph line in this state, shall receive 
dispatches from and for other telegraph lines; and from or 
for any individual; and on payment of its usual charges 
for transmitting dispatches as established by the rules and 
regulations of the company, transmit them with impartiality 
and good faith, or forfeit one hundred dollars for each ease 
of neglect or refusal so to do, to be recovered with costs 
of suit, by civil action in the name and for the benefit of 
the person or company sending or forwarding or desiring 
to send or forward the dispatch. (R. 8. See. 3462; April 15, 
1880, 77 v. 264; R. S. 1880; March 31, 1865, 62 v. 72, § 8; 
S. & 8. 155.) 


This section, although made applicable to telephone companies by 
§ 9191, does not, when read in connection with § 9171, extend to through 
verbal communication requiring physical connection of independent tele- 
phone lines. 
U. S. Telephone Co. v. Middlepoint, ete., Co., 13 C. C. n. s. 337; 22 
CD. (i9i0 his aiid: ie ¥Yeport, '86-O.68.73193 ‘si ,-7 N. Pras 
425; 19 L. D. 202. 
Compare Telephone Co. v. Telephone Co., 171 Fed. 130 (C C. 1909) ; 
affirmed, 202 Fed. 66 (C. C. A. 1913). 
This section and § 9183 are penal and should be strictly construed. 
A person on whose behalf a dispatch was sent, but who did not present 
it to the company and whose name was not signed thereto, is not a “per- 
son . . . sending” the dispatch under this section and can not recover 
the penalty. The sender is the person whose name is signed to the mes- 
sage; the one desiring to send is the one presenting the same for trans- 
mission; the one forwarding has reference to the telegraph company who 
forwards it upon its delivery from another company. 
Kester v. Telegraph Co., 8 C. C. 236; 4 C. D. 410 (1894). 
A recovery for mere delay is not authorized by this section or § 9185. _ 
Hearn v. Western Union Tel. Co., 73 N. Y. Suppl. 1077; 34 Mise. 557 
(1901). 


Duty to furnish service without discrimination. This chapter re- 
quires telephone companies to receive dispatches from and for telegraph 
and other companies without discrimination. 

State v. Telephone Co., 36 O. S. 296 (1880). 
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A contract between a telephone company ana the owner of telephone 
instruments providing that in the use of such instruments by the com- 
pany discrimination shall be made as between telegraph companies is void 
as against public policy as declared by statute. 

State v. Telephone Co., 36 O. 8. 296 (1880). ; 

The use of patented property, like other species of property, when 
devoted to public use, is subject to control by state legislation, where 
the exigencies of the public welfare require it. 

State v. Telephone Co., 36 O. S. 296 (1880). 

Where two telephone companies agree to jointly serve the subscribers 
of both companies, equity will not enforce a contract which provides for 
any discrimination of service among those similarly situated. 

; Telephone Co, v. Telephone Co., 12 N. P. n. s. 289 (C. P. 1911). 


Discrimination in rates. 


See §§ 612-12 to 612-14, 
State v. Union, ete, Co, 138.C.; Cyms; 12) (1910). 
Liability. 

Contracts limiting. While a telegraph company may, by special agree- 
menu or by reasonable rules and regulations, limit its liability to damages 
for errors or mistakes in the transmission and delivery of messages, it 
ean not stipulate or provide for immunity from liability, where the error 
results from its own negligence; such a stipulation is contrary to publie 
policy and void. 

Telegraph Co. v. Griswold, 37 O. S. 301 (1881). 

Hord v. Telegraph Co., 3 W. L. B. 147; 6 Am. L. R. 529 (Super. Ct. 

Cin. 1878). 

A stipulation requiring a message to be repeated back, at an addi- ° 
tional cost, in order to render the company liable for mistakes, is inef- 
fective to relieve the company from liability for negligence. 

Plaut & Isaac v. Telegraph Co., 8 N. P. n. s. 263 (C. P. 1909). 

Telegraph Co. v. Griswold, 37 O. S. 301 (1881). 

age v. res Co., 3 W. L. B. 147; 6 Am. L. R. 529 (Super. Ct. 

yin. 1878). 

But the validity of a limitation of liability on interstate mes- 
sages 18 governed by federal law, and by that law a stipulation 
printed on the back of the blank, known to the sender, limiting the 
amount of recovery for mistake in an unrepeated night letter to the 
amount received for sending the same, is reasonable and valid. The 
company is not liable for a larger amount in the absence of wilful 
misconduct or gross negligence. Telegraph Co. v. Jones, 7 Ohio App. 
Pits O. C. A. 150 (1917); Postal Co. v. Warren Ooi, 26) Ue hioee 
_ _A stipulation for non-liability for an unrepeated message is valid 
in New York, and, where the message was transmitted from New York to 
Ohio, is a defense in Ohio. 

Plaut & Isaae v. Telegraph Co., 8 N. P. n. s. 263 (Gs Px 909))- 

Where a stipulation provided that the company “assumed no liability 
for errors in cipher or obscure messages” it was held that the following 
message was not in cipher or obscure. “Will you give one fifty for 
rea hundred at London. Answer it once as I have only till to- 
night. i 

Telegraph Co. v. Griswold, 37 O. S. 301 (1881). 


_ _¥For errors in transmission. A telegraph company is liable for errors 
in transmission of messages resulting from its negligence. 
Telegraph Co. v. Griswold, 37 0. §. 301 (1881). i 


Telegraph Co. v. Cereal Oo., 29:0.20. nA. 259; 13 C. D. 516 (1902). 
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For non-delivery. See note to § 9185. 


Parties. The addressee of a message may maintain an action for non- 


delivery. 
Barrack v. Telegraph Co., 12 L. D. 78 (1899). 


Damages. In case of failure to deliver a telegraphic message, the 
company is only liable for such damages as naturally flow from the breach 
of contract, or such as may fairly be supposed to have been within the 
contemplation of the parties at the time the contract was made. 

Bank v. Telegraph Co., 30 O. S. 555 (1876). 

Elden vy lel, Co, LOW. b. B28, (13883): 

Special damages can not be recovered unless for injuries of such a 
na*ure as the terms of the message, or some circumstances attending its 
transmission, would suggest as likely to result from such failure. 

Telegraph Co. v. Sullivan, 82 O. S. 14 (1910); reversing 11 C. C. n. s. 

129 


See Hord v. Telegraph Co., 3 W. L. B. 147; 6 Am. L. R. 529 (Super. 
Otte, Cinse 1878.) 

Damages can not be recovered for mental pain and suffering, because 
of negligence in failing to transmit a message, unless accompanied with 
pecuniary loss or physical injury. 

Morton v. Telegraph Co., 53 O. S. 431 (1895). 

Kester v. Telegraph Co., 8 C. C. 236; 4 C. D. 410 (1894). 

Kline v. Telegraph Co., 3 N. P. 143; 4 L. D. 224 (1896). 

Kester v. Telegraph Co., 55 Fed. 603; 7 O. F. D. 545 (1893). 

Where, because of a misunderstanding of the terms of a proposed 
contract between the parties, due to an error in the transmission of a 
telegram, the contract was not made, the measure of damages against the 
telecraph company is not the amount of loss sustained by the sender 
through failure to fix prices, as he had intended, but the amount of loss 
actually sustained in connection with the negotiation. 

Telegraph Co. v. Akron Cereal Co., 3 C. C. n. s. 259; 13 C. D. 516 

(1902). 

See Barrack v. Telegraph Co., 12 L. D. 78 (1899). 

Where no actual damages are proved, nominal damages may be re- 
covered. 

Bank v. Telegraph Co., 30 O. S. 555 (1876). 


Burden of proof. Where, in an action against the company for dam- 
ages resulting from an inaccurate transmission of a message, such inac- 
curacy is made to appear, the burden of proof is upon the company to 
show that the mistake resulted without fault or negligence on its part. 

Telegraph Co. v. Griswold, 37 O. S. 301 (1881). 

Barrack v. Telegraph Co., 12 L. D. 78 (1899). 

But, in an action based on delay in delivery of a message, no pre- 
sumption of such delay can be indulged where it does not appear that 
the addresee, or some one representing him, was at the place designated 
for delivery. 

Telegraph Co. v. Sullivan, 82 0. S 14 (1910); reversing 11 C. C. n. s. 

129. 


Section 9183. (When company to forward dispatches.) 
When a person sending a dispatch desires to have it for- 
warded over the lines of other telegraph companies, whose 
termini are respec tively within the limits of the usual de- 
livery of such companies, to the place of final destination, 
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tenders to the first company the usual charges for the 
dispatch to the place of final delivery, the company shall 
receive it, and, without delaying the dispatch, pay to the 
succeeding line the necessary charges for the remaining dis- 
tance. The succeeding line shall accept it and forward 
the dispatch as if the sender had applied to it in person, 
and paid the usual charges. For the omission so to do 
it shall be liable to a like penalty, as provided in the next 
preceding section. (R. S. See. 3463; March 31, 1865, 62 v. 
72, §8;.S. & S. 155.) 

This section and §9182 are penal and should be strictly construed. 
A person on whose behalf a dispatch was sent, but who did not present it 


to the telegraph company and whose name was not signed, is not the sender. 
Kester v. Telegraph Co., 8 C. C. 236; 4 C. D. 410 (1894). 


Section 9184. (When agent to indorse dispatch.) When 
application is made to such company to send a dispatch, the 
officer, agent, clerk, or servant appointed by the company to 
receive dispatches at that station shall inform the applicant, 
and, if required by him, write upon the dispatch, that the 
line is not in working order, or that the dispatches on 
hand for transmission will occupy the time so that the dis- 
patch offered can not be transmitted within the time re- 
quired, if the facts are so. For an omission so to do, or 
for intentionally giving false information to the applicant 
as to the time within which the dispatch offered can be sent, 
the officer, agent, clerk or servant, and the company by 
which he is employed, shall incur the forfeiture provided 
in section ninety-one hundred and eighty-two. (R. S. See. 
3464; March 31, 1865, 62 v. 72, §8; S. & S. 155.) 


Section 9185. (Transmitting and delivery of messages.) 
Every telegraph company, incorporated or unincorporated, 
operating a telegraph line in this state, shall transmit and 
deliver all dispatches in the order in which they are re- 
ceived for transmission or delivery, under the like forfeiture 
of one hundred dollars, as provided in section ninety-one 
hundred and eighty-two, except that arrrangements may be 
made with the proprietors or publishers of newspapers for 
the transmission, for publication, of intelligence of gveneral 
and public interest, out of its regular order, and dispatches 
by officers of the state or the United States, on publie busi- 
ness, may have preference over all private business, when 
the public interest so requires. No company is required 
to deliver dispatches at a greater distance from the station 
at which they are received than is published in its regula- 
tions. if an applicant directs a dispatch to be mailed at 


— 
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the place of delivery, and offers to pay the necessary post- 
age thereon, the company shall affix the proper postage 
stamp, and mail the dispatch in time for the first mail that 
departs after it is received at the office of delivery. For 
¢he omission so to do the company shall be liable to a for- 
feiture as provided in section ninety-one hundred and eighty- 
two. (R. S. Sec. 3465; March 31, 1865, 62 v. 72, §9; BS. 
& 8. 155.) 

Messages must be transmitted in the order of time they are received, 
and where messages are wilfully delayed, and preference given to another, 
liberal damages will be allowed. 

Davis v. Telegraph Co., 1 C. S. C. R. 100 (1870). 

A telegraph company is liable for failure to deliver a message. Where 
no actual damages are proved, nominal damages may be recovered, 

Bank v. Telegraph Co., 30 O. 8. 555 (1876). 

The addressee of a message may sue for non-delivery. 

Barrack v. Telegraph Co., 12 L. D. 78 (1899). 

Where a message indicates on its face tht prompt delivery is nec- 
essary, the company is charged with notice of such necessity and is liable 
for failure to make prompt delivery. 

Telegraph Co. v. Porter, 33 W. L. B. 300 (1895). 

See, also, 26 W. L. B. 138. 

If the company is in default, but its default is made mischievous to 
a plaintiff only by the operation of some other intervening cause, such as 
the dishonesty of a third person, the rule, “causa proxima non remota 
spectatur,” applies, and the company can not be made responsible for 
the loss occasioned by the act of such third party. 

Bank v. Telegraph Co., 30 0. S. 555 (1876). 

A recovery for mere delay is not authorized by this section. 
Hearn v. Western Union Tel. Co., 73 N. Y. Suppl. 1077; 34 Mise. 
557 (1901). 


Liability generally, measure of damages, etc. 
See note to § 9182. 


Section 9186. (Transmission of a forged dispatch.) A 
person who knowingly transmits by a telegraph line any 
false communication or intelligence, with intent to injure a 
person, or to speculate in an article of merchandise, com- 
merce, or trade, or with intent that another may do so, 
or knowingly sends or delivers a dispatch that is forged, 
or not authorized by the person whose name purports to 
be signed to it, shall be lable to the forfeiture provided 
in section ninety-one hundred and eighty-two. (R. S. See. 
8467; March 31, 1865, 62 v. 72, §11; 8S. & BS. 156.) 


Section 9187. (Removal of telegraph structures.) After 
the erection of a line of magnetic telegraph upon lands 
held by a corporation, if it has occasion to use the land 
upon which a telegraph pole, pier, abutment, or other fixture 
is erected, for a purpose authorized by its charter, the com- 
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pany shall remove the pole, pier, abutment, or fixture, to 
a convenient place designated by the corporation, upon rea- 
sonable notice, given in writing, and erect it in such new 
place, so as not to interfere with the practical uses to which 
the corporation is authorized to put the land. (R. S. See. 
3468; March 31, 1865, 62 v. 72, §12; S. & S. 156.) 


Removal or change of lines in general. 
See note to § 9170. 


Section 9188. (Company may appropriate other land.) 
If it is impracticable to erect a line of magnetic telegraph 
upon the lands of such corporation, in consequence of the 
uses to which it put the lands, the telegraph company 
may appropriate adjoining lands, by a separate proceeding 
for that purpose. (R.S. Sec. 3468; March 81, 1865, 62 v. 72, 
§12;-S. .& S:156). 


Section 9189. (When another corporation may enforce 
repairs.) After the erection of such telegraph line on the 
lands of a corporation, if it apprehends danger, or risk of 
danger, to its work or practical operations, in consequence of 
decay or defect in the mode of structure of any works of 
the telegraph company, upon five days’ notice, in writing, 
it may require the company to repair such decayed or defee- 
tive works. If the danger is imminent, so as not to admit 
of delay, the corporation without notice, may repair the 
defect, and recover the reasonable expense thereof, with 
costs of suit, before any court of competent jurisdiction. 
(R. S. Sec. 3469; March 31, 1865, 62 v. 72, §18; S. & S. 157.) 


Section 9190. (When companies may consolidate.) When 
two or more telegraph companies whose several lines are 
not parallel or in competition with each other, but which, 
united, will form a continuous line for recelving and trans- 
mitting dispatches, desire to consolidate into a single cor- 
poration, they may do so in the manner, and’ subject to the 
rules provided for the consolidation of railroad companies. 
(R. S. Sec. 3470; February 4, 1881, 78 v. 26; R. S. 1880; = 
May 1, 1852, 50 v. 274, §48: S. & G. 299.) 

Telephone companies may consolidate 
G. C. § 9028. 

Rep. Atty. Gen. (1909-1910) 104. 


The legislature having recognized, by the enactment of §§ 9190, 9191 
and 9171, that combinations of telephone exchanges and lines are ‘neces: 
sary in order to afford proper facilities for the publie, a contract between 
a local and a long distance company for the physical connection of lines 


and exclusive interchange of business is not void as tending to create a 
monopoly. 2 


in the manner prescribed by 
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Telephone Co. v. Telephone Co., 7 N. P. n. s. 425; 19 L. D. 202 (C. 
1908) ; aff'd, 13 C. C. n. 8. 387; 22 C. D. 17 (1910); 86 O. S. 
9. 
See, also, note to § 9171. 
Approval of public utilities commission required for consolidation of 
telephone companies, § 614-61. 


Section 9191. (Chapter applies to telephone companies.) 
The provisions of this chapter apply also to a company 
organized to construct a line or lines of telephone; and every 
such company shall have the powers and be subject to the 
restrictions herein prescribed for magnetic telegraph com- 
panies. (R. S. Sec. 3471; R. 8S. 1880.) 


Without this section the term “telegraph” as a mode of transmitting 
messages or other communications, is sufliciently comprehensive to em- 
brace the telephone. 

Railway Co. v. Telegraph Ass’n, 48 O. S. 390, 423 (1891). 

Section 9170 is the foundation of the right of telephone companies to 
use the public roads of the state. The right is there given to telegraph 
companies, and, by this section, § 9170 is made to apply to telephone com- 
panies also, but subject to all the restrictions imposed by the chapter upon 
telegraph companies, 

Telephone Co, v. Cincinnati, 73 O. S. 64, 79, 80 (1905). 

Zanesville v. Telephone Co., 64 O. S. 67 (1901). 

State v. Telephone Co., 36 O. S. 309. 

Sections 9170 and 9180 apply only to telephone companies which 
are public utilities. Celina Tel. Co. v. Mutual Tel. Co., 102 O. S. 487, 
493 (1921). 

Construction of lines, rights of abutting owners, etc., see note to § 9170. 
Section 9182, requiring dispatches to be received and transmitted from 
and for other telegraph lines, although made applicable to telephone com- 
panies by this section, does not, when read in connection with § 9171, 
extend to verbal communication requiring physical connection with inde- 
pendent telephone lines. 
U. S. Telephone Co. v. Middlepoint, ete., Connie tie Coy Te aoa ce 
C. D. 17 (1910); aff'd, no rep., 86 O. S. 319; s. c, 7 N. Pe nas: 
425;, 19. L..D..202. 

Compare, Telephone Co. v. Telephone Co., 171 Fed. 180 (C. C. 1909) ; 
affirmed, 202 Fed. 66 (C. C. A. 1913). 

Certificate from publie utilities commission required in certain com- 
petitive territory. See § 614-52. 


Power to engage in telegraph or electric light business. One cor- 
poration may be formed for the purpose of building and operating both 
telegraph and telephone lines. 

Rep. Atty. Gen. (1904-1905) p. 78. 

Citing, Railway v. Telegraph Ass’n, 48 O. S. 390. 

But a telephone company can not, by amendment to its articles of 
incorporation, acquire authority to furnish electric light and power. 

Rep. Atty. Gen. (1908-1909) p. 102. 


Consolidation. Telephone companies may consolidate in the manner 
prescribed by G. C. § 9028. 
Rep. Atty. Gen. (1909-1910) 104. 


Power to adopt regulations. A telephone company has power to 
adopt a regulation providing that service to a subscriber may be discon- 
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tinued for the use of improper language. The printing of regulations on 
the contract for service, and in the telephone directory is a sufficient no- 
tice to subscribers. 

Pugh v. Telephone Ass’n, 9 W. L. B. 104 (Dist. Ct. 1883). 

Service may be discontinued under a rule prohibiting excessive 
use of a party line. Telephone Co. v. Hussey, 13 O. L. BR. 77 (Munier 
pal Court, 1915). ; 

Whether a rule or regulation of a telephone company 1s reason- 
able is a question which must be raised before the public utilities 
commission, before it becomes a judicial question. Telephone Co. v. 
Hussey, 13 O. L. R. 77, 79 (Municipal Court, 1915). 


Duty to furnish service without discrimination. A telephone com- 
pany is required to receive dispatches without discrimination, and a con- 
tract favoring one telegraph company as against another is void on 
grounds of public policy. 

State v. Telephone Co., 36 O. S. 296 (1880). 

The use of patented property, when devoted to public use, is subject 
to state control, whenever the public welfare requires it. 

State v. Telephone Co., 36 O. S. 296 (1880). 

Mandamus is the proper remedy to compel a company to furnish the 
proper instruments and service, 

State v. Telephone Co., 36 O. S. 296 (1880). 

State v. Telephone Co., 13 W. L. B. (Neb.) 185 (1884). 


Rates. A municipality has no power to fix the rates for telephone 
service. A provision in an agreement for the use of streets, fixing the 
rates, is not binding on the telephone company, although the rates were 
fixed at the solicitation of the company. 

Farmer v. Telephone Co., 72 O. S. 526 (1905). 

Macklin v. Telephone Co., 1 C. C. n. s. 373; 14 C. D. 446 (1902); 

affirmed, Findlay v. Telephone Co., 70 O. 8. 507. 
See Pees Co. v. Los Angeles, 211 U. S. 264; 6 O. L. R. 610 
(1908). 

Except where the franchise includes the right to use the sub- 
surface of the street for a conduit system. In such a case a stipula- 
tion fixing the rates is valid. Columbus v. Telephone Oo., 28 O. C. A. 
102 (1917); aff’d, no rep. 98 O. S. 454. 

Nor has the probate court jurisdiction, in making an order under 
§ 9178, to fix rates. Where the court attempts to fix rates, that part of 
its order is void for want of jurisdiction. 

State v. Telephone Co., 72 O. S. 60 (1905). 

Refusal of a telephone company to permit the municipality to fix its 
rates is not a failure of the company to agree upon the mode of use of 
streets under § 9178. : 

State v. Telephone Co., 14 C. C. 273: 7 C. D. 536 (1897). 

Schedules of rates are required to be printed and filed with the 
public utilities commission. §§ 614-16 to 614-20. 

Rates must be reasonable. §§ 614-12 to 614-14, 
Power of public utilities commission over rates. §§ 614-21 to 614-23. 

The public utilities commission, is empowered to fix telephone 
rates to the exclusion of a municipality having a home rule charter. 
Telephone Co. v. Cleveland, 98 O. 8. 358 (1918). 


Section 9192. (Electric light, power and automatic pack- 
age carrier companies.) Hxcepting sections ninety-one hun- 
dred and seventy-eight and ninety-one hundred and seventy- 
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nine, so far as applicable, the provisions of this chapter 
shall apply to companies organized for the purpose of sup- 
plying public and private buildings, manufacturing estab- 
lishments, streets, alleys, lanes, lands, squares and public 
places with electric light and power, or an automatic pack- 
age carrier. Save what are given by such excepted sections, 
every such company shall have the powers and be subject 
to the restrictions herein prescribed tor magnetic telegraph 
companies. (R. S. Sec. 347la; April 21, 1896, 92 v. 204; 
January 26, 1887, 84 v. 7.) 


A corporation may be formed to furnish both electricity and gas for 
lighting purposes. 

Pickard v. Hughey, 58 O. S. 577. 

Contracts with municipalities for public lighting, see § 3994, 9324 
and notes. 


Rates for lighting. 

Power of municipality to regulate. § 3982. 

Appeal to public utilities commission. §§ 614-44 to 614-46. 

Contract with municipality as to. §§3983, 614-44 to 614-46. 

Meter charges. § 3982. 

Discrimination, rebates, ete., prohibited. §§ 614-14 to 614-15. 

In the absence of an ordinance regulating the price of electric light 
(see § 3982), an electric light company may be compelled to furnish 
service at reasonable prices. 

Railway v. Bowling Green, 57 O. S. 336 (1897); G. C. § 614-13. 


Powers of electric light companies. 


To require cash deposit from consumers. § 9334. 
To manufacture and furnish artificial gas. § 9321. 
To issue bonds, stocks, etc. §§ 614-53, 614-55. 


Section 9193. (Municipal control of electricity. Excep- 
tion.) In order to subject such companies to municipal con- 
trol alone, no person or company shall place, string, con- 
struct or maintain a line, wire, fixture or appliance of any 
kind to conduct electricity for lighting, heating or power 
purposes through a street, alley, lane, square, place or land 
of a city or village without the consent of such municipality. 
This inhibition also extends to all levels above or below the 
surface of such public ways, grounds or places, as well as 
along their surfaces, but not to rights heretofore received 
through and exercised under, proceedings of a probate 
court. (February 26, 1910, 101 v. 14; R. S. Sec. 3471a; 
April 21, 1896, 92 v. 204; January 26, 1887, 84 v. 7.) 


Penalty for violation of this section. § 12644. 
Franchise not to be granted or transferred to foreign corporation. 
§ 614-73. 
Franchises generally, see §§ 3714, 9170, 9180 and notes. 
Wires or conduits therefor can not be placed across streets, with 
the consents of abutting owners, but without the consent of the coun- 
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eil of the municipality. Cincinnati v. Light Co., 4 Ohio App. 177; 21 
C. C. n. s. 260 (1915); motion to certify record overruled, 12 O. L. R. 


576. 

Where an electric light company removes and dismantles a por- 
tion of its lines from streets, without consent of the municipality, 
and ineapacitates itself from furnishing electricity for public lighting, 
it can not afterward resume occupation of the streets without consent 
of the municipality. Lighting Co. v. Upper Sandusky, 93 O. 8S. 428 
R1OLG) ait dd, 1201: U.9S. elie. 

A franchise to an electrie light company which provides that it should 
not be binding on the grantee unless such grantee is granted the exclusive 
use of the streets for lighting purposes is invalid. A municipality has 
no power to grant an exclusive franchise, without clear legislative au- 
thority. 

Illuminating Co. v. Mt. Gilead, 8 N. P. 669; 10 L. D. 235 (1900). 

See Columbus v. Columbus Gas Co., 76 O. S. 309, 339. 

Underground conduits ean not be constructed without the consent of 
the municipality. 

Telephone Co. v. Columbus, 88 O. S. 466 (1913); affirming, 10 N. 
Pom, 6) 438, 441% 21 Ix. D. 278. 

The construction of an electrie plant, in connection with an interurban 
railroad, and on the same side of the traveled roadway, for supplying 
light, power and heat to consumers for profit is an additional burden, 
and may be enjoined until compensation is assessed, and paid or secured. 

Schaaf v. Railway Co., 66 O. S. 215 (1902). 


Section 9194. (Any penalty cumulative.) Any penalty 
provided by law for enforcing such inhibition shall be 
cumulative to other means open to the municipality by way 
of injunction or otherwise, and not exclusive. (R. S. See. 
3471a; April 21, 1896, 92 v. 204; January 26, 1887, 84 v. 7.) 


Penalty for violation of § 9193, see § 12644, 


Section 9195. (Powers of electric light and power com- 
panies. A company organized for the purpose of supplying 
electricity for power purposes, and for lighting the streets 
and public and private buildings of a city or village, may 
manufacture, sell and furnish the electric light and power 
required therein for such or other purposes, and with the 
consent of the municipality, under such reasonable regula- 
tions as it prescribes, also construct lines for conducting 
electricity for power and light purposes through the streets, 
alleys, lanes, lands, squares and public places of such city 
or village, by the erection of the necessary fixtures, including 
posts, piers and abutments necessary for the wires. All 
wires so erected and operated shall be covered with a water- 
proof insulation, and the poles, piers, abutments and wires 
so iiggee wi eittes as not to interfere with the suc- 
cessful operation of existing telegraph and telephon ires. 
(R. S. See. 3471-3; May 12, 1886, 83 v. 148.) nities 
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Franchise, see § 9193 and note. 

Prior to the enactment of this section (May 12, 1886), there was 
no statute which expressly, or by fair implication, authorized munici- 
palities to grant an electric light company the right to erect poles in 
streets. Such an ordinance passed prior to that date is invalid. 

Brush, ete., Co. v. Jones, ete., Co., 5 C. C. 340; 3 C. D. 168 (1891); 

aff'd, no rep., 29 W. L. B. 72; (reversing 23 W. L. B. 329). 

See Street Railway v. Light & Power Uo., 10 C. C. 531; 4 ©. D. 43 

(1894); reversed without report, 51 O. S. 633. 

Such an invalid grant, although accepted by the company and acted 
upon, did not prevent the municipality trom revoking the privilege, or 
subsequently imposing other conditions. 

Brush, ete., Co. v. Jones, etc., Co., 5 C. C. 340; 3 C. D. 168 (1891) ; 

aff’d, no rep., 29 W. L. B. 72. 

Where a street franchise is sought for the purpose of selling elee- 
tric current to a street railway at a point outside the municipality, 
and not for the purpose of distributing current to other consumers, 
the council may annex to the franchise a condition that no wires 
shall be attached to or connected with the wires of the company 
within the municipality or used under the grant without the consent 
of the council. Rep. Atty. Gen. 1912, p. 1924. 

A requirement that other companies may string wires on the poles 
of the company to which a franchise is granted is probably a “reasonable 
regulation” under this section. 

Brush, ete. Co. v. Jones, ete., Co., 5 C. C. 340, 346; 3 C. D. 168 (1891); 

Bid mo. rep, 29) Walls. -B. 12. 
See Street Ry. v. Light & Power Co., 10 C. C. 531; 4 C. D. 43 (1894) ; 
reversed 51 O. S 633. 

Where an electric light company occupies a street with poles 
under a franchise which does not provide for the joint use of such 
poles, the municipality can not compel the company to permit it to 
string wires of the municipal lighting plant thereon. Opins. Atty. 
Gen. 1915, p. 1750. 

Power of municipality to permit private company to string wires on 
poles owned by municipality. 

See Columbus v. Columbus, etc., Co., 4 N. P. n. s. 329; 17 L. D. 291; 

Sh Gwe lO SN BU 


Defective insulation. Liability. An electric light company is liable 
for injury to an employe of a telegraph company, caused by contact with 
wires of the telegraph company to which a powerful current of electricity 
had escaped from wires of the electric light company, if, in the exercise 
of ordinary foresight and the light of circumstances, such escape should 
have been anticipated by the light company as likely to occur. 

Light Co. v. Rippon,-8 C. C. n. s. 334; 18 C. D. 561 (1906). 

See Marsh vy. Railway, 7 C. C. n. s. 405 (1905). 

An electric light company is not liable for an injury to a lineman 
of a telephone company, who climbed a pole of the light company to ad- 
‘just telephone wires strung above the wires of the light company, although 
the light company had failed to insulate its wires as required by § 9195, 
and although the lineman followed an established custom in climbing the 
pole. 
Borck v. Gas & Electric Co., 5 N. P. n. s. 526; 18 L. D. 617 (Super. 

Ct. Cin. 1906). 


Section 9196. (Prior contracts declared valid.) When 
contracts for electric lighting have been heretofore entered 
into in which there is an omission or error from want of 
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conformity to the statutes of this state but which contracts 
have been made as herein required, and when by reason of 
the expenditure of money or labor in the performance of 
such contracts or on any other account, it is just and equit- 
able fully to execute them, in such cases the courts are au- 
thorized to uphold such contracts as binding on all parties 
to them and to carry them into effect as though no such 
defect, omission or error existed, any law of this state to 
the contrary notwithstanding. (R. S. Sec. 3471-5; April 22, 
1896, 92. v. 290, § 3.) 


The legislature may, by subsequent law, validate acts or contracts 
made ultra vires by a municipality, if the act or contract might have been 
authorized by prior law. 

Railway Co. v. Carthage, 18 @ C216: 9 Co DVe333 aiid nosreps 

62 O. 8. 636. 

See Burgett v. Norris, 25 0. 8. 308. 

Kumler v. Silsbee, 38 O. S. 44 

State v. Hoffman, 35 O. S. 435. 


Section 9197. (Ordinances, validity of.) Any company 
organized under the laws of this or of any other state, and 
owning and operating a telephone exchange, or doing a tele- 
graph business, in any city or village in this state, may 
construct and maintain underground wires and pipes, or 
conduits and other fixtures for containing, protecting and 
operating such wires in the streets and public ways of such 
city or village in the state, when the consent of such city 
or village has been obtained therefor. Any ordinance of 
any village purporting to grant the right or privilege to 
any telephone or telegraph company to construct and main- 
tain underground wires and pipes, or conduits and other 
underground fixtures for containing, protecting and operat- 
ing such wires, in the streets and public ways of such vil- 
lage, and which grant has been accepted, or when money 
has been expended in good faith on account thereof, is 
hereby declared to be valid and effective, any law, or part of 


law, to the contrary notwithstanding. ‘(March 28, 1909, 100 
We 00, $$ 1, 1a:) 


This section and $9198 authorize the fixing of telephone rates in 
a franchise which includes the right to use underground conduits as 
71081); Gol glade Phbeas Columbus v. Commission, 103 O. S. 79 

; Columbus v. Telephone Co.. 1 d : 

(1917). P 0., 18 Ohio App. 232; 28 O. C. A. 102 
t] As underground conduits can not be constructed without consent of 
+, municipality, the municipality may exact compensation for a fran- 
chise for the same; § 9179 does not apply to underground conduits. ' 


Telephone Co. v. Columbus ; i 
Pin, 8) 433, 441; 21 LD ays, 
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Underground conduits constitute an additional servitude for which 
abutting owners are entitled to compensation. 
Burns v. Telephone Co., 10.C. C. n. s. 308; 20 C. D. 74 (1907); aff'd, 
MO) rep.,, 16..O.S. 589. 
Compare, Stone v. Light Co., 9 N. P. n. s. 545; 20 L. D. 130 (C. P. 
1909). 


Validity of curative acts. The legislature may by a subsequent law 
validate acts or contracts made ultra vires by a municipality, if the act 
could have been authorized by prior law. 

Railway Co. v. Carthage, 18 C. C. 216; 9 C. D. 833; aff'd, no rep., 

62 O. S. 636. 

See Street Railway v. Horstman, 72 O. S. 938, 666. 

Burgett v. Norris, 25 O. 8. 308. 

Kumler v. Silsbee, 38 O. 8S. 445. 

State v. Hoffman, 35 O. S. 435. 


Section 9198. (Consent, by whom to be given.) Con- 
sent of a city or village to the construction and maintenance 
of underground wires and pipes, or conduits and other fix- 
tures therefor, by a company owning and operating a tele- 
phone exchange or doing a telegraph business, shall be given 
by the council in cities or villages. (R. S. See. 3471-2; March 
23, 1909, 100 v. 85, 2; April 8, 1891, 88 v. 296.) 


Underground conduits can not be constructed without the consent of 
the municipality. The probate court, in a proceeding under § 9178, is 
not authorized to grant such right to a telephone company. 

Telephone Co. v. Cincinnati, 73 O. S. 64 (1905). 

Penalty for erecting poles where subways are constructed, see § 12645. 
Underground conduits, outside of municipalities, § 9170-1. 

An agreement requiring a telephone company to pay a percentage of 
its gross rentals to the municipality is not invalid under § 9179, where 
it provides for underground conduits as well as other construction. 

Telephone Co. v. Columbus, 88 O. S. 466 (1913); affirming, NG ANE 
P. n. s. 433; 21 L. D. 273 (C. P. 1910). 

Underground conduits constitute an additional servitude, for which 
abutting owners are entitled to compensation. 

Burns vy. Telephone Co., 10 C. C. n. s. 307; 20 C. D. 74 (1907) ; aff’d, 

no rep., 76 O. S. 589. 
Compare, Stone v. Light Co., 9 N. P. n. s. 545; 20 L. D. SOR OCee Ps 
1909). 
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Section 9199. (Powers.) A ship-canal company may lay 
out, construct, maintain and operate with any kind of 
motive power a ship-canal, together with all locks, dams, 
towpaths, branches, basins, tunnels, aqueducts, feeders to 
supply water from any lakes or rivers, reservoirs, cuttings, 
apparatus, appliances, and machinery it deems necessary, be- 
tween the points named in the articles of incorporation. (R. 
S. § 3445-1; April 27, 1896, 92 v. 410, §1.) 


Section 9200. (When a terminus is upon state line.) 
When a terminus named in the articles of incorporation is 
upon the boundary line of the state, the directors of such 
company, on the location of the canal in the county where 
it so ends, shall make and file a certificate thereof, as by law 
is required of a railroad ending on such boundary line. (R. 
S. § 3445-1; April 27, 1896, 92 v. 410, § 1.) 


Section 9201. (Change of line.) Such company may 
change the line or grade of its canal and branches thereof, 
and either of the proposed termini of such canal and 
branches, in the manner and subject to the provisions, con- 
ae ae saree of law relating to changes of the 
ermini, routes, lines, or grades of st i 
§ 3445.2; April 27, 1896, 92 v. 410, §2.) ee 
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Section 9202. (Extensions.) Such company may extend 
its canal and branches thereof into and through an adjoin- 
ing state, under the regulations by such state prescribed. 
The rights, powers and privileges of the company over such 
extension, in the construction and use of its canal and 
branches, in controlling the property and applying the money 
and assets thereof, shall be the same as if they were wholly 
in this state. (R. 8S. § 3445-2; April 27, 1896, 92 v. 410, § 2.) 


Section 9203. (May acquire lands.) Such company may 
enter upon any land for the purpose of examining and sur- 
veying the lines of its canal and branches, and also, by pur- 
chase, appropriation or otherwise, acquire lands necessary 
for making, preserving, maintaining, operating or using its 
canals, other works and appliances. (R. 8S. § 3445-3; April 
27, 1896, 92 v. 411, §3.) 


A company incorporated to construct a line of canal is engaged in 
making a publie work, for which private property may be taken as in the 
ease of other public uses. 

Willyard v. Hamilton, 7 Ohio (2d part) 112 (18385). 

A special act granting a special charter to a canal company and 
prescribing a rule of compensation and mode of ascertainment of the 
same, in appropriating property, was held to be abrogated by the consti- 
tution of 1851 and a new rule and mode prescribed. 

Perrysburgh, ete., Co. v. Fitzgerald, 10 O. S. 513 (1860). 

An appropriation of land by a canal company for the purpose of a 
canal, in the absence of any contract or statute to the contrary, will be 
presumed to have included land for a berme bank as well as for a tow 
path; and the exclusive power of the company over the land necessary 
for such bank is the same whether it consist of a natural or artificial 
deposit of earth. 

Hatch v. Railroad Co., 18 O. 8. 92 (1868). 

Sale or abandonment of canal land. 

See note to § 9208. 

Where land appropriated for canal purposes is subsequently ap- 
propriated for railroad purposes the owner is entitled to compensation 
for the additional burden thereby imposed, and such damages as may 
result from the new use. 

Vought v. Railway, 58 O. S. 123 (1898). 

Hatch v. Railroad, 18 O. S. 92 (1868). 


State canal lands. ‘Title acquired under conveyances from the state. 
See Railway Co. v. Nelson, 9 N. P. n. s. 56 (C. P. 1909). 
State v. Fenn, 10 N. P. n. s. 325 (C. P. 1910). 
Vought v. Railway, 58 O. S. 123 (1898); affirmed, 176 U. S. 469; 13 
O. F. D. 234. 


Section 9204. (May alter places or passages.) Such 
company may make, maintain, and alter places or passages 
over, under or through the canal, its branches and connec- 
tions; relocate, alter, move, divert, rebuild or change the 
grade of a bridge, street, highway, turnpike, road, tram- 
way, railroad, pipe line, conduit or other avenue of trans- 
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portation, public or private, or of an electric telegraph or 
telephone line, electric wire, main, conduit, water, gas or 
steam pipe, sewer, drain, culvert or tunnel, the location of 
which lies in, on, across, under or contiguous to an intended 
eanal or works, and which obstructs or interferes with their 
proper construction, maintenance or operation. (R. S. 
See. 3445-3; April 27, 1896, 92 v. 411, § 3.) 


Section 9205. (Power to make changes and relocate struc- 
tures.) By purchase, appropriation, or otherwise, such com- 
pany may acquire all lands necessary for relocating and 
moving the aforesaid structures, and in like manner, obtain 
and use during the construction and operation of such canal 
and its branches, from rivers, streams, lakes, reservoirs and 
other sources of water supply adjacent thereto, water suffi- 
cient for the construction, maintenance and use of the canal, 
its branches and works, and also cause and keep up a cur- 
rent of three miles per hour in all the navigable channels 
of the canal; control the fluctuations of lakes, rivers, and 
ereeks, by regulating and overflow dams and weirs; raise 
and lower the water surface in the lakes and rivers; control 
the flood waters of rivers and creeks adjacent to the canal 
or its branches, by directing or impounding them; divert or 
alter the course of a river, stream, or other water course, 
when necessary to their making, maintenance, or operation; 
and erect, maintain and operate dams, regulating dams, 
weirs, conduits, channels, diversion channels, cuttings, 
ditches, trenches, tunnels, reservoirs, basins, aqueducts, and 
other works necessary to the purposes of the company. (R. 
S. Sec. 3445-3, April 27, 1896, 92 v. 411, §2> 


_ Section 9206. (May appropriate obstacles to use of 
canal.) Such gompany may condemn, appropriate, purchase 
or otherwise acquire and remove any dam, pier, wharf, 
bridge, causeway, trestle, wall, embankment, or other arti- 
ficial work or natural obstacle which obstructs, interferes 
with, or threatens the free navigation or use and operation, 
and maintenance of its canal or branches, or the safe and 
easy entrance or exit of vessels to and from them. (R. S. 
§ 3445-3, April 27, 1896, 92 v. 411, § 3.) 


Section 9207. (Terminals, warehouses, etc.) Such com- 
pany may construct, maintain and use, ‘lease or otherwise 
dispose of terminals, harbors, wharfs, piers, docks, ele- 
vators and warehouses upon its eanal, or on lakes adjoining 
or near to it, or connected therewith by waterways, natural 
or artificial. (R. S. § 3445-3, April 27, 1896, 92 v. 411, § 3.) 
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Section 9208. (May lease rights.) Such company may 
lay out and lease, or otherwise dispose of water-lots, and 
use, lease, sell or otherwise dispose of water brought by or 
for its canal, and produce, lease and supply, or otherwise 
dispose of hydraulic, electric, or other kinds of power in 
connection with its own works, and also erect, maintain and 
operate such structures, machinery or appliances, as are 
necessary to produce the power or force required to operate 
the canal and branches. (R. S. § 3445-3, April 27, 1896, 
92 v. 411, §3.) 


Land acquired by a canal company, organized under a special charter, 
prior to the adoption of the constitution of 1851, authorizing it to acquire 
lands for its use by donation, grant or appropriation, without expressing 
the interest or estate to be acquired thereby, revert to the original owner, 
or his successor in title, upon the abandonment of the canal. The rule 
is the same where it afterwards disposes of its canal to the state. 

Vought v. Railway, 58 O. S. 123 (1898); affirmed, 176 U. S. 469; 

13 O. F.. D. 234. 

Where, however, the land is only abandoned by the state for canal 
purposes and is at the same time leased or conveyed to a railroad com- 
pany for railroad purposes, the owner is only entitled to compensation 
for the additional burden thereby imposed, and such damages as may 
result from the new use. 

Vought v. Railway, 58 O. S. 123 (1898); affirmed, 176 U. S. 469; 

13 O. F. D. 2384. 

Where a canal company and a railroad company resort to the form 
of an appropriation merely for the purpose of consummating a purchase 
by the railroad company from the canal company of an easement in the 
land appropriated, and a railroad is constructed on the line and in place 
of the canal, this is not such an abandonment as will work a reversion 
to the original owner. 

Hatch v. Railroad Co., 18 O. S. 92 (1868). 

See Garlick v. Railway Co., 67 O. S. 223 (1902). 

A special act authorizing a canal company to abandon a portion of 
its canal, is permission to surrender corporate power, not an attempt 
by special legislation to confer corporate power, and is therefore not in 
conflict with section 1, article 13, of the constitution. 

Penna. Canal Co. v. Commissioners, 27 O. S. 14 (1875). 

Vought v. Railway, 58 O. 8. 123 (1898) ; affirmed, 176 U. 8. 469; 13 

O. F. D. 234. 

Owners of lands abutting on a state canal, incidentally benefitted 
by its water or drainage facilities, can not, on such ground, enjoin the 
abandonment of the canal, or claim compensation therefor. 

Vought v. Railway, 58 O. S. 123 (1898) ; affirmed, 176 U. S. 469; 13 

O. F. D. 234. 

Hatch v. Railroad Co., 18 O. 8S. 92 (1868). 

Where a canal company organized under a special charter, which 
obligated it to repair bridges over the canal, was by a valid act permitted 
to abandon the canal and surrender its charter, it was thereby released 
from the obligation to repair bridges. 

Penna. Canal Co. v. Commissioners, 27 O. S. 14 (1875). 

But where such a company abandoned only part of its canal, it was 
not relieved from the obligation to keep in repair the parts of the canal 
not abandoned, nor from the consequences of failure to perform such duty 
imposed by its charter. 

State v. Penna., etc., Co., 23 O. S. 121 (1872). 
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A canal company incorporated under the act of January 10, 1827 
(25 O. L. 3) erected a dam, causing the water to flow back upon the lands 
of a proprietor above the dam. The company owned in fee simple, by pur- 
chase, the land upon which one half of the dam was built; and conveyed, 
in fee simple, to third persons, the land thus owned and granted to them 
the privilege of using surplus water of the dam not required for canal 
purposes. 

Held, that the right to flow the lands of such proprietor, which the 
company acquired by appropriation, did not, by such conveyance, survive 
and vest in the grantees after dissolution of the canal company. 

McCombs v. Stewart, 40 O. 8. 647 (1884). 


Section 9209. (May acquire vessels.) Such company 
may acquire, use, or dispose of steamers, tugs, boats, barges 
and other vessels for its canal purposes, and propel them in 
and through the canal by any kind of power or force, and 
also open, cut and make such ponds or basins for the laying 
up or turning of vessels, boats, or rafts using the canal, 
at such parts of it as the company deems expedient. (R. S. 
§ 3445-8, April 27, 1896, 92 v. 411, § 3.) 


Section 9210. (May build, erect and operate drydocks 
and machinery.) Such company may build and erect dry- 
docks, slips and machinery therewith, for the hauling out 
and repairing of vessels, at its discretion; also, provide or 
make apparatus and appliances for the raising and clearing 
away of wrecked or sunken vessels, for the floating of 
sunken or grounded vessels, and lease or hire such instru- 
mentalities on such terms as it sees fit, or operate them 
by its own servants and agents. (R. S. See. 3445-3, April 27, 
1896, 92 v. 411, §3.) 


Section 9211. (May acquire or build telegraph and tele- 
phone lines.) Such company may construct, or acquire, 
maintain and operate electric telegraph and telephone lines, 
electric light poles, wires, machinery, and apparatus for the 
economic and convenient construction and operation of its 
canal and branches; also, by license, purchase, or other- 
wise, acquire the right to use any patented invention, proper 
for that purpose, and again dispose of them. The company 
further may do all such things as are necessary for the mak- 
ing, completing, maintaining or Operating its canal and 
branches, and to the carrying out in other respects its ob- 
jects. (R. S. § 3445-3, April 27, 1896, 92 v. 411, §8.) 


Section 9212, (When changes of public or private prop- 
erty made by company.) When such company finds it 
necessary to relocate, alter, move, divert, rebuild, or other- 
wise change a bridge, street, highway, turnpike, or other 
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public or private avenue of transportation, or of an electric 
telegraph or telephone line, electric wire, main, conduit, 
water, gas or steam pipe, sewer, drain, culvert, or tunnel, 
it forthwith shall properly reconstruct whichever of these 
is moved or changed, on the most favorable location pro- 
curable, with the least possible interruption to its con- 
venient use, and at the company’s expense. (R. S. § 3445-3, 
April 27, 1896, 92 v. 412, § 3.) 


Section 9213. (Occupancy and use of stream.) Such 
company may enter upon, occupy and use, a part or all of 
a river, creek or stream on and along the route of its canal 
and branches; enter upon lands on the route adjoining or 
in the neighborhood thereof, and appropriate so much as is 
deemed necessary therefor, including buildings and improve- 
ments mentioned in sections ninety-two hundred and three 
and ninety-two hundred and twelve both inclusive, and 
materials for construction, and rights of way to enable it 
to construct and repair its canal and branches. (R. S. 
§ 3445-4, April 27, 1896, 92 v. 412, § 4.) 


Section 9214. (Occupancy and use of highway or public 
ground.) If in the location of a canal, or branches thereof, 
it be necessary to oceupy a public road, street, alley, way 
or public ground, or part thereof, the right to occupy and 
use it may be acquired in the manner, under the conditions 
and subject to the restrictions and obligations provided by 
law for railroads in like cases, which are hereby made ap- 
plicable to ship-canal companies. (R. S. § 3445-5, April 27, 
1896, 92 v. 4138, § 5.) 


Section 9215. (Compensation for land taken.) No ap- 
propriation of property to the use of such company shall be 
made until full compensation therefor is made in money, or 
secured by deposit of money, to the owner, to be assessed 
by a jury without deduction for benefits to any property 
owner, as prescribed by law. Such appropriation of prop- 
erty shall be made according to the provisions of law re- 
lating to the appropriation of private property by corpora- 
tions. (R. S. Sec. 3445-6; April 27, 1896, 92 v. 4138, § 6.) 


Section 9216. (Issuing of bonds.) Such company may 
issue bonds, convertible or otherwise, bearing interest at 
not more than seven per cent per annum, to an amount not 
greater that the amount of its capital stock actually sub- 
scribed, for one or more of the following purposes: Com- 
pleting or extending its canal, constructing branch canals, 
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necessary buildings or improvements, enlarging or deepening 
its canal or branches, paying its unfunded debts, or redeem- 
ing its bonds. It may secure the bonds so issued by mort- 
gage on its property, or otherwise, by complying with the 
provisions of the law authorizing railroad companies to issue 
bonds for similar purposes, which are hereby made appli- 
cable to ship-canal companies. (R. S. § 3445-7, April 27, 
1896, 92 v. 4138, § 7.) 


Section 9217. (Borrowing money and securing loan.) 
Such company may borrow money on the terms, for the 
purposes, and subject to the conditions and restrictions, con- 
tained in the law governing the borrowing of money by 
railroad companies; and its mortgage or pledge to secure 
the payment of such loans shall be made, recorded, and the 
hen thereof attached as required and provided with respect 
to railroad companies. (R. S. §§ 8445-8, 3445-9; April 27, 
1896, 92 v. 418, §§ 8, 9.) 


Section 9218. (Increase of capital stock.) Such com- 
pany may increase its capital stock whenever the directors 
think this necessary to the purposes of the company, by 
complying with the law which directs the steps to be taken 
by a railroad company in proceedings for increasing its 
capital stock; and such increased stock may be ‘‘common’’ or 
‘““preferred,’’? on the conditions, and under the restrictions 
provided therefor, with respect to railroad companies. (R. 
S. § 3445-10; April 27, 1896, 92 v. 418, §10.) 


_ Section 9219. (Limit of stock and indebtedness.) But 
in no case shall the aggregate amount of the capital stock 
and bonded indebtedness of such company ever exceed the 
sum of six hundred thousand dollars per mile of its main 
and branch canals. (R. 8S. Sec. 3445-10; April 27, 1896, 92 v. 
4138, § 10.) 


Section 9220. (Principal office.) As soon as convenient 
after its organization, such company shall establish a princi- 
pal or general office at a point on the line of its canal, which 
it may change at pleasure, and give public notice of its es- 
tablishment or change, in some newspaper published on its 


line. in this state. (R. S. See. 3445-11; April 27, 1896, 92 
v. 414, §11.) 


Section 9221. (Where office of officers to be maintained.) 
The office of the president, secretary and treasurer of the 
company shall be kept at such principal or general office, 
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or other point on the line of the canal in the state, and a rec- 
ord kept there of all the proceedings of the company, to 
be open at reasonable hours to the inspection of stock- 
holders. (R. S. § 3445-11, April 27, 1896, 92 v. 414, § 11.) 


Section 9222. (Securities sold to directors under par, 
void.) All capital stock, bonds, notes, or other securities 
of such company, purchased of it by a director thereof, 
‘either directly or indirectly, for less than par value, shall 
be null and void. (R. S. § 3445-12; April 27, 1896, 92 v. 
414, § 12.) 


See § 8798 and note. 


Section 9223. (When directors personally liable to stock- 
holders.) Such directors shall be hable in their individual 
capacity to the stockholders for any damage sustained by 
them by reason of negligence, mismanagement, or unfaithful- 
ness in the discharge of their duties; but a director may 
exonerate himself by entering his protest upon the record 
against an act done without his concurrence from which 
injury is feared, and forthwith publishing it for three weeks 
in some newspaper printed and of general circulation in 
the county in which is the principal office of the company. 
(R. S. § 3445-12; April 27, 1896, 92 v. 414, § 12.) 


See G. C. § 8788. 


Section 9224. (Consolidation.) When the canals of ship- 
canal companies arr 50 constructed as to permit the passage 
of ships, boats or vessels into and through any two or more 
of such canals continuously, without break or interruption, 
such companies may consolidate themselves into a_ single 
company. (R. S. § 3445-13; April 27, 1896, 92 v. 414, § 13.) 


Section 9225. (Consolidation of domestic and foreign 
companies.) Any company organized in this state for the 
purpose of constructing, owning, maintaining and operating 
a ship-canal to the boundary line, or other point in or out of 
the state may consolidate its capital stock with the capital 
stock of a company in an adjoining state, organized for a 
like purpose, whose canal has been projected to the same 
point, if the several eanals when constructed will be con- 
tinuous. (R. S. See. 3445-13; April 27, 1896, 92 v. 414, § 13.) 


Section 9226. (Provisions governing consolidations.) 
Such consolidation shall be made m accordance with the 
provisions of law authorizing and governing the consolida- 


G. C. § 9228 OHIO PRIVATE CORPORATIONS. 1558 


tion of railroad companies and their roads. Such consoli- 
dated canal companies shall be entitled to the rights, bene- 
fits, and subject to the requirements and restrictions by law 
granted to or imposed upon railroad companies which have 
been consolidated, all provisions as to the latter, being 
hereby made applicable to the former. (R. S. See. 3445-14; 
April 27, 1896, 92 v. 414, § 14.) 


Section 9227. (Protection of property, duties of officers, 
agents, etc.) Laws for the protection of railroads or their 
property, and relating to or enforcing the duties and obli- 
gations of officers, agents and employes of railroad compan- 
ies, or to the appointment powers and duties of railroad 
police, shall be applicable to the canals, property, officers, 
agents and employes of ship-canal companies. (R. S. § 3445- 
15; April 27, 1896, 92 v. 414, § 15.) 


Section 9228. (Company incorporated by another state 
or the United States.) Any company created under the laws 
of another state, or of the United States, for the purpose 
of constructing, maintaining and operating a_ ship-canal 
partly in such other state and partly in this state, with any 
kind of motive power, may exercise and enjoin herein all 
its powers, privileges, faculties and franchises for the pur- 
poses of such canal and its business, not inconsistent with 
the laws of this state. Such companies shall be entitled to 
the rights or privileges granted, and subject to the require- 
ments or restrictions imposed by law on ship canal com- 
panies organized under the laws of Ohio. (R. S. Sec. 3445- 
16, March 31, 1906, 98 v. 151, § 15a.) 


See Opins. Atty. Gen. 1915, p. 746. 
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(Powers.) A turnpike or plank-road com- 


pany may construct a turnpike or plank-road, as named in 
its articles of incorporation, between the termini specified 
therein, and when it is so stated in the articles, may improve 
and hold more than one road, if such roads diverge from 
one point, or branch from each other in the course of their 
routes. (BR. 8S. Sec. 3472; May 1, 1852, 50 v. 274, § 32; 
March 4, 1853, 51 v. 484, §2; S. & C. 293; 8. & (Baars oS 


A turnpike company has no right to acquire and hold land in fee 
simple, when not necessary for the purposes of the company. 

Turnpike Co. v. Railroad Co., LoCo. 265-05 C. D. 269 (1898). 

A municipality can not lay water or sewer pipe under the surface 
of a turnpike, without the consent of the turnpike company, until it ac- 
uires the right by appropriation. 
. Coe ati Bese So. *, Avondale, 17 WwW. ID dey 294 (1887). 

A turnpike company has no power by virtue of its easement to lay 
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water pipes except to maintain its way or to benefit public travel. Such 
right rests in abutting owners, or their licensees. 

Avenue Co. v. St. Bernard, 1 N. P. 85; 1 L. D. 99 (C. P. 1894). 

A turnpike company can not grant a greater easement than it pos- 
sesses. A street railway, laying tracks in a turnpike under a grant from 
the turnpike company, may be enjoined from impairing the right of ac- 
cess of an abutting owner. 

McMaken v. Street Railroad, 5 N. P. 367; 5 L. D. 358 (C. P. 1897). 

Voting rights of stock, formerly owned by the state, in turnpike com- 
pany organized under a special charter. 

See Harper v. Ampt, 32 O. S. 291 (1877). 

Plank road companies organized under special charters prior to the 
constitution of 1851, which charters provided that the companies should 
be subject to all laws which might “thereafter be enacted, for the purpose 
of governing and regulating such companies generally in this state;” 
were held to be subject to general statutes providing for the repair of 
turnpikes. 

Plank Road Co. v. Cotton, 12 O. S. 263 (1861). 

See § 9246. 

Turnpike or road a public highway. ‘‘While a turnpike may be 
owned and operated by a private corporation, it is still a public high- 
way. A turnpike road can only be constructed and operated under 
authority of law, and when used by the public it becomes a publie 
highway. The purpose and object of a turnpike is merely to provide 
a public highway of a better quality than would be furnished by an 
ordinary county road, and it is maintained by tolls instead of by 
public taxes. It is not in any sense a private road or way; it could 
not be closed by the stockholders or corporation against the public 
use; it is constructed under or by virtue of publie authority for the 
use of every person who desires to pass over it, on the payment of 
the toll established by law, and its use is common to all who comply 
with the law. The easement enjoyed by the public in a turnpike road 
is vested in the public as much as that of a common highway. If 
for any reason the turnpike should be abandoned as such it would 
still remain a public highway.’’ Cincinnati v. Leeds, 3 Ohio App. 
793, 5181 20 C.Gemas. 212° (1014); 


Section 9230. (Supplementary articles.) Such company 
may file supplementary articles, for the specification and 
designation of an additional branch road connected with 
previous work constructed by it, and may unite with any 
other turnpike or plank-road company in maintaining and 
holding any road in common between them and divide the 
proceeds thereof in proportion to their respective interests. 
(R. 8. See. 3473; March 4, 1858, 51 v. 484, §3; S. & C. 319.) 


Section 9231. (Materials used in construction.) In the 
construction or repair of its road, such company may make 
or construct a part thereof with stone, gravel, or plank, as 
one or the other material is most convenient for such part 
of the road. When plank are used they shall be two and 
one-half inches thick, cover enough of the road for the 
accommodation of teams, but may be placed in the center 
or on either side of the road. A change of material shall 
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not impair the utility of the road, nor render it less valuable 
to the traveling public. (R. S. See. 3474; May 1, 1852, 50 
v. 274, § 88; March 12, 1853, 51 v. 395; § 2; April 3, 1854, 52 
vy. 24,§1; 8S. & C. 295; 8S. & C. 334; S. & C. 370.) 


Section 9232. (May appropriate lands.) Such company, 
or its agents, may lay out, locate, survey and make its turn- 
pike or plank road through improved or unimproved lands, 
on the best route between the points or places designated 
in the articles of incorporation, contracting for and paying 
the owners of the land over which the road passes the 
damage done thereto by laying out and making it, and for 
materials taken therefrom for constructing or repairing 
it. When the company and the owner can not agree as to 
the compensation, or if the owner is unknown or incapable 
of contracting, then such damages shall be assessed and 
paid in the manner prescribed by law. When any part of 
the road is rendered unsafe for travel by the current of a 
river, water-course, or other unavoidable cause, the com- 
pany may change the location of the road at such place 
so far as necessary, and appropriate land therefor as above 
provided. (R. 8. See. 3475; May ], 1852, 50 v. 274, § 82; March 
8, 1865, 62 v. 36, §1; S. & C. 2938; 5. & S. 116.) 


Where a company, incorporated for the purpose of constructing a 
plank road, was authorized by its charter to take possession of public 
roads for such purpose, and constructed its road, which was accepted by 
the proper public authority, and the company permitted to erect its gates, 
any part of a public road so taken was held to be withdrawn from the 
jurisdiction of the road supervisor, whatever liabilities the company may 
have incurred to individuals for failure to appropriate their interests in 
a legal manner. 

Chagrin Falls, etc., Co. v. Cane, 2 O. S. 419 (1853). 

See G. C. § 7300 (102 v. 117) and §§ 7298 to 7301. 

The interest of the public in such roads, consisting in a perpetual 
easement for purposes of public travel, may, at the discretion of the gen- 
eral assembly, be transferred, without pecuniary equivalent, to a plank 
road company; such plank road still remaining a public highway. The 
company in such case becomes the assignee of the public and lawfully 
possessed of the same interest as the public had. 

Chagrin Falls, ete., Co. v. Cane, 2 0. S. 419 (1853). 

After a company has appropriated land sixty feet wide for the pur- 
poses of its road, and the resulting damages to the owners have been 
ascertained, it may, within the sixty feet, build a toll-house and dig a 
well for the accommodation of the toll gatherer. 

Ward v. Turnpike Co., 6 O. S. 16 (1856). 

Whether the freeholders, in assessing damages, formed erroneous 
conclusions as to the extent of injury by failing to estimate the detriment 
which a toll-house might occasion, can not, in the absence of any showing 
in the record of the basis of their award, be considered by the court. An 
action of trespass against the company will not lie for errors made in 
assessing damages. 

Ward vy. Turnpike Co., 6 O. S. 16 (1856). 
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Section 9233. (How right to use street or bridge ac- 
quired.) When, in laying out or building a turnpike or 
plank-road, such company deems it proper to enter upon 
and take possession of a road, street, alley, or bridge out- 
side of a municipality, it shall present to the commissioners 
of the county in which the road, street, alley, or bridge is 
situated, a petition, signed by at least twelve citizens who 
live on or are interested in the road, street, alley, or bridge, 
and cause a notice to be published in some newspaper of 
general circulation in the county, for four consecutive 
weeks, of the object and prayer of such petition, that re- 
monstrances may be made thereto. At their next meeting 
after the presentation of such petition, such notice having 
been given, the commissioners shall hear and determine it. 
If it appears to be for the interest of the community using 
the road, street, alley, or bridge, to have it used to con- 
struct such turnpike or plank-road thereon, the commis- 
sioners shall grant a permit, in writing, to the company to 
take and use it on such terms as they deem for the interest 
of the community; whereby the company shall acquire an ex- 
clusive right of way in such road, street, alley, or bridge. 
(R. S. See. 3476; March 29, 1866, 63 v. 61, §4; S. & S. 141.) 


A franchise for a specified term of years dates from the issuance of 
the permit by the commissioners and not from the subsequent action of 
that board granting the right to coliect toll, under § 9236. 

Commissioners v. State Road, etc., Co., 1 N. P. n. s. 143; 13 L. D. 

747 (C. P. 1900); aff’d, no rep., 67 O. S. 554. 

Planks placed in a road by a turnpike company under such a fran- 
chise can not be removed by the company after the expiration of its fran- 
chise. 


Commissioners v. State Road, etc., Co., 1 N. P. n. gs. 143513) nD: 
747 (C. P. 1900); aff’d, no Tep.,, 67, Owe 054, 
See C. E. Ry. Co. v. Cleveland, 204 U. S. 116. 
Forfeiture of franchise for failure to keep turnpike in repair. 
See Turnpike Co. v. Waechter, 2 C. C. n. s. 21; 15 C.:D. 605 (1903). 


Section 9234. (Exceptions.) Nothing in the preceding 
section shall extend to roads, streets, alleys, or bridges 
within the limits of a city or village, nor to any macadam- 


ized road. (R. S. See. 8476 March 29, 1866, 63 v. 61, §4; 
S. & 8S. 141.) 


Section 9235. (Width and grade.) Turnpikes and plank- 
roads shall be opened not exceeding sixty feet wide, thirty 
feet of which must be cleared of brush and logs, and at 
least sixteen feet be made an artificial road, composed of 
stone, gravel, wood, or other convenient material, compacted 
together so as to secure a firm, even and substantial road. 
Im no place shall the ascent in such a road be greater than 
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five degrees. But when a company, licensed by the county 
commissioners as directed by law, has collected tolls on its 
road for ten years or upward, it may demand and receive 
such tolls thereon as are authorized by law, if the grade 
does not exceed seven degrees. (R. S. See. 3477; April 12, 
1869, 66 v. 46, §1; April 4, 1878, 75 v. 90, § 34; S. & C. 295). 


Section 9236. (Authority to collect toll.) When a com- 
pany has completed its road, or part thereof not less than 
three miles, and from time to time thereafter it has com- 
pleted a further or continuous portion, it may apply to the 
commissioners of the county in which the finished road or 
part lies, or if it les in two or more counties, to the com- 
missioners of either of the counties, and they shall appoint 
three judicious, disinterested freeholders, who, on oath, shall 
examine it, and report their opinion to the commissioners, 
in writing. If they report that the road, or part thereof 
is completed, in accordance with this chapter, the commis- 
sioners, by license in writing, shall authorize the company 
to erect gates, at suitable distances, and demand and recelve, 
of persons traveling the road, the tolls allowed by law. 
When any commissioner is a stockholder in the company 
making the application, the duties required of the com- 
missioners shall devolve upon the probate judge of such 
county or counties. If such judge is a stockholder in the 
company, such duties shall devolve upon the common pleas 
judge of the district in which the road hes, or the judge 
of any of the districts within which it les, in case it lies 
in two or more districts. (R. S. Sec. 3478; April 18, 1870, 
67 v. 94, §1; May 1, 1852, 50 v. 275, § 35; March 12, 18538, 51 
v. 395, §3; March 4, 18538, 51 v. 484, § 4; April 29, 1872, 69 v. 
196, §1; S. & C. 295; S. & C. 334; 8. & C. 320.) 


A franchise, granted by county commissioners under § 9233, for a 
specified term of years dates from the issuance of the permit by the com- 
missioners and not from the subsequent action of that board granting 
the right to collect toll, under this section. 

Commissioners v. State, ete. Co, 1 N. P. n. s. 143; 13 a 47 

(C. P. 1900); aff’d, no rep., 67 O. S. 554. 

A demand for the toll is not necessary. The liability arises from 
passing the gate without payment. 

State v. Neil, 7 Ohio (1 pt.) 132 (1823). 

The right of taking toll is a franchise. 

Seymour y. Turnpike Co., 10 Ohio 477, 480 (1841). 

The right to take toll is property which can not be taken away 
without due process of law. 

Turnpike Co. v. Waechter, 2 C. CG. n. s. 21; 15 C. D. 605 (1903). 

Turnpike Co. v. Parks, 50 O. S. 568 (1893). 

The right to take toll can not be sold on execution in the absence 
of a statute authorizing such sale. 

Seymour v. Turnpike Co., 10 Ohio 477 (1841). 
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See § 9303. 

A reservation by the owner of land in granting a right of way for 
a toll road, that she and her descendants shall have the right to pass 
without payment of toll, does not create an estate running with the land. 

Turpin v. Pike Co., 7 N. P. 12; 9 L. D. 668 (1899). 
Toll gates within municipal limits prohibited. § 9254. 


Section 9237. (Extension to other improved road.) A 
turnpike company, whose beginning point is in a turnpike 
road, and which has completed more than two and one-half 
miles, but less than three miles, thus connecting its road 
with an improved graveled road, or with another turnpike 
road, shall have all the privileges, and in all other respects 
conform to the requirements of the preceding section. But 
the county commissioners first shall authorize such privilege 
by a vote entered upon their journal. (R. S. See. 3478a; 
April 17, 1882, 79 v. 144.) 


Section 9238. (Forfeiture for evading gates.) A person 
using such road, who, with intent to defraud the company, 
or to evade the payment of toll, passes through a private 
gate or bars, or along another ground near a turnpike or 
plank-road gate erected in pursuance of law, or practices 
any fraudulent or forcible means with intent to evade or 
lessen the payment of toll, for every such offense shall for- 
feit and pay five dollars, to be recovered with costs of suit 
and amount of toll due for passing through such a gate, 
before any justice of the peace of the county in which the 
offense was committed, without stay of execution. Such 
forfeitures when collected must be paid into the common 
school fund in the township in which the offense was com- 
mitted. But nothing herein shall prevent persons using 
such roads between gates for common purpose. (R. S. See. 
3479; March 22, 1881, 78 v. 77; Rev. Stat. 1880; May 1, 
1862, 59 v. 101, §37; S. & S. 149; S. & ©. 296.) 


Malicious injury to toll gates; evasion of toll; penalty. See § 12484. 


Rights of abutting owners. An abutting owner may erect a bridge 
over ditch constructed by turnpike company for drainage purposes, in 
order to enter turnpike from his premises; but can not connect bridge 
with a private way and allow the public to use it as a “shunpike” to 
evade payment of toll. 

Avenue Co. v. Bates, 2 C. C. 376; 1 ©. D. 540 (1887). 

An owner of land not abutting on turnpike, but on such private way, 
over which he has no right, has no right to erect such bridge. 

Avenue Co. v. Bates, 2 C. C. 376; 1 CG: D:; 540 (1887). 

An abutting owner has the right to lay water pipes under the surface 
of the turnpike. The turnpike company is entitled to compensation for 
injury to the surface, but is not entitled to an injunction to prevent the 
laying of such pipes, or under ordinary conditions to prevent a temporary 
disturbance of the surface. 
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Avenue Co. v. St. Bernard, 1 N. P. 85; 1 L. D. 99 (C. P. 1894). 

The transfer of a public road to a turnpike company, duly made by 
law, can not be presumed to affect injuriously the rights of owners of the 
land over which it passes, and if such injury is claimed, it must be 
proved. 

Chagrin Falls, ete., Co. v. Cane, 2 O. S. 419 (1853). 

Miscellaneous. A municipality can not lay water or sewer pipe 
under the surface of a turnpike, without the consent of the turnpike 
company, until it acquires the right by appropriation. 

Cincinnati Turnpike Co. v. Avondale, 17 W. L. B. 294 (1887). 

Where a bridge company was organized under a special charter which 
required the rates of toll to be posted at each end of the bridge, it was 
held that the company could not compel payment of toll where the rates 


were not posted. 
Bonham v. Taylor, 10 Ohio 108 (1840). 
See § 9239. 


Section 9239. (Mile-stones.) Each company shall put 
up a post or stone at the end of each mile, with the num- 
ber of miles from some noted point or place, at one end 
of the road, fairly cut or painted thereon, and also place 
near each gate a board, with the rates of toll painted there- 
on. No toll shall be demanded unless such boards are kept. 
(R. S. Sec. 3480; May 1, 1852, 50 v. 274, § 38; S. & C. 296.) 


Section 9240. (Rates of toll.) A company entitled to 
charge tolls may receive from persons traveling on or using 
its road, the following tolls, and no more, for every ten 
miles travel, and in the same proportion for any less dis- 
tance, to-wit: For every four-wheeled carriage or other ve- 
hicle drawn by one horse or other animal, fifteen cents, 
and for each additional animal, five cents; for every sled 
or sleigh drawn by one horse or other animal, five cents, 
and for each additional animal, five cents; for every horse, 
or mule and rider, five cents; for every horse, mule or ass, 
six months old or upwards, three cents; for every head 
of neat cattle, six months old or upwards, one eent; for 
every head of sheep or hogs, one-half cent; for every stage- 
coach or omnibus, drawn by two horses or other animals, 
thirty cents, and for each additional animal, ten cents; 
for every two-wheeled carriage drawn by one horse or other 
animal, ten cents; and for each additional animal, five 
cents; and for every engine, wagon or other vehicle, drawn 
or propelled by steam or otherwise than herein provided, 
may charge and receive such rates of toll as their directors 
or boards of managers may from time to time direct, but 
not to exceed five cents per mile. (R. S. Sec. 3481; Feb- 
ruary 13, 1891, 88 v. 33; March 22. 1889, 86 v. 1383; April 
17, 1882, 79 v. 147; February 94. 1881, 78 v. 35; Rev. Stat. 


1880: March 27, 1875, 72 v. 85, §1; June 12: «1879.4 16.-¥- 
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153, §1; March 16, 1865, 62 v. 142, §1; S. & S. 148; S. & 
C. 296.) 

The classification of turnpike companies, made by this section and 
§ 9241, is not unreasonable or arbitrary. These sections have a uniform 


operation upon all the members of each class and are constitutional. 
State v. Turnpike Co., 37 O. S. 481 (1882). 


Section 9241. (Rates of toll on limestone roads.) On 
all turnpike roads constructed of and kept in repair with 
two-thirds broken limestone the companies operating them 
may charge and receive for each ten miles travel thereon, 
and in the same proportion for any less distance, to-wit: 
For every four-wheeled carriage or other vehicle drawn 
by one horse or other animal, twenty cents, and for each 
additional animal, ten cents; for every sled or sleigh drawn 
by one horse or other animal, ten cents, and for each ad- 
ditional animal, five cents; for every horse or mule and 
rider, ten cents; for ‘every horse, mule or ass, six months 
old or upwards, five cents; for every head of neat cattle, 
six months old or upwards, one and one-half cents; for 
every head of hogs, three-fourths of a cent; for every head 
of sheep, one-half cent, for every stage coach or omnibus, 
drawn by two horses or other animals, forty cents, and for 
each additional animal, ten cents; for every two-wheeled 
carriage drawn by one horse, fifteen cents; and for every 
engine, wagon or other vehicle, drawn or propelled by 
steam or otherwise than herein provided, may charge and 
receive such rates of toll as their directors or boards of 
managers from time to time direct, not to exceed five cents 
per mile. But persons going to and from their regular 
places of worship on the Sabbath, or to and from funerals, 
or elections, jurymen going to and returning from their 
attendance at court, and the troops and armies of the United 
States, and of this state, may pass on any road free of 
toll. (R. S. Sec. 3481; February 13, 1891, 88 v. 33; March 
22, 1889, 86 v. 138, April 17, 1882, 79 v. 147; February 
24, 1881, 78 v. 35; Rev. Stat. 1880; March 27, 1875, 72 v. 
85, §1; June 12, 1879, 76 v. 158, §1; March 16, 1865, 62 v 
148, §1; S. & 8. 148; S. & C. 296.) 


The classification of turnpike companies, made by § 9240 and this 
section, is not unreasonable or arbitrary. These sections have a uniform 
operation upon the members of each class and are constitutional. 

State v. Turnpike Co., 37 O. S. 481 (1882). j 


Section 9242. (Toll on certain roads from mines or 
quarries.) A company incorporated for the purpose of 
constructing a turnpike or plank-road from a mine or quarr7 


—_z 
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to a railroad, canal, slack-water navigation or navigable 
water, macadamized road or place within or upon the 
borders of this state, when such road is completed, may 
charge and collect an amount of toll for teams, hauling 
the products of the mines or quarries on its road as its 
directors determine, not exceeding four cents per mile far 
two-horse teams, and an increase of two cents per mile 
for each additional horse. But such rates shall not be 
charged for teams hauling the products of mines or quar- 
ries for more than eight miles, nor shall other travelers 
on the roads be charged more than the ordinary rate of 
toll per mile as allowed by the two preceding sections. 
(R. S. Sec. 3481; 88 v. 33; 86 v. 138; 79 v. 147; 78 v. 35; 
Rev. Stat. 1880; 72 v. 85, §1; 76 v. 153, §1; 62 v. 143, §1; 
[S. & S. 148; 8S. & C. 296].) 


Section 9243. (Repair of roads in municipalities.) If 
such a company fails to keep any part of its road within 
the limits of a municipal corporation in repair for five days 
successively, the proper municipal authority may pass a 
resolution requiring it to repair the read within ten days 
after the service of a copy thereof on the gate-keeper 
nearest the municipality, and the company shall declare its 
intention to abandon or repair it. On failure or refusal 
so to do within thirty days, or failure or refusal to repair 
in ninety days, the municipal corporation may file a com- 
plaint in writing, with a copy of the resolution, in the 
common pleas court of the county, describing the portion 
of the road required to be repaired. The court, or a judge 
thereof then shal! appoint two disinterested persons as 
inspectors, who shall view the portion of the road com- 
plained of, and return their finding thereon, under oath, 
to the court, within ten days. If they find the complaint 
to be true, the court shall declare that such portion of the 
road is abandoned by the company, and the municipality 
may improve or repair it and assess and collect the costs of 
the improvement or repairs in the way provided by law 
for the improvement of streets. (R. S. Sec. 3482; March 14, 
1853, 51 v. 464, §1; S. & C. 383.) 


See Madisonville v. Turnpike Co., 17 W. L. B. 30 (1886). 


Section 9244. (Proceeding to enforce repairs.) Notice 
of the complaint, and of the appointment and time of meet- 
ing of the inspectors, shall be served on the president or 
other officer of the company, or at its principal office, five 
days before the meeting. If such service be made by a 
person other than the sheriff, it shall be verified by the 
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oath of the person making it. No toll shall be received at 
the gates for the portion of the road so declared abandoned, 
and if the keeper of any gate demands and receives such 
toll, he shall pay the sum of five dollars to the party injured, 
to be recovered by civil action before any justice of the 
peace having jurisdiction. (R. 8. 3488; March 14, 1853, 51 
v. 464, §2; S. & C. 334.) 


Section 9245. (Costs.) Costs of the proceeding on the 
complaint shall be paid by the company, if the action be 
sustained, but if not sustaimed by the municipal corpora- 
tion, and execution shall issue therefor as in other cases. 
(R. S. Sec. 3488; March 14, 18538, 51 v. 464, §2; S. & 
C. 334.) 


Section 9246. (Repair of roads outside of municipali- 
ties.) If such company fails to keep its road in repair 
outside of a municipal corporation for five days  succes- 
sively, or fails to build or rebuild any of the bridges or 
culverts across the streams crossing its road for a period 
of six months, any person may file a complaint, in writing, 
before any justice of the peace of the county, setting 
forth the nature and extent of the defect complained of, 
and designating the place or places in the road where it 
exists. Upon at least three days’ notice, to be given to 
the gate-keeper nearest the place complained of, the justice 
shall appoint two disinterested persons as inspectors, to 
meet at the place complained of within five days, and of 
the time and place of which meeting reasonable notice must 
be given to such gate-keeper. The inspectors shall then 
examine into the truth of the matter complained of, and 
if they find the complaint to be true, file with the justice 
a report of their finding, in writing, and send a certified 
copy of the complaint, and of their finding thereon, to 
the keeper of each of the gates between which the defective 
place or bridge is located. Thereafter no toll shall be re- 
ceived at such gates for the intermediate distance until the — 
parts of the road found defective by the inspectors are fully 
repaired, or an appeal is taken as hereinafter provided. (R. 
S. Sec. 3484; April 9, 1878, 75 v. 106, §1; March 11, 1867, 
b4-y..51,°§.1- (S&S 150) 1513S. 6 335].) 


County commissioners have no such interest as to entitle them to 
a writ of mandamus to compel a turnpike company to repair a bridge 
forming a part of such company’s road. 

State v. Turnpike Co., 16 O. S. 308 (1865). 

_A supervisor of highways has no power over plank roads, constructed 
by incorporated companies ‘and placed by law under their control; nor 
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could he justify interference with such roads, although directed by the 
township trustees. 

Plankroad Co. v. Cane, 2 O. S. 419 (1853). 

Revised Statutes, §§ 4914, 4916 and 4918, so far as they authorize 
probate courts to declare a turnpike road abandoned, without the right 
to a jury or the right of appeal, are unconstitutional. 

Turnpike Co. v. Parks, 50 O. 8S. 568 (1893). 

Turnpike Co. v. Gay, 50 O. S. 583 (1893). 

A suspension of the right to take tolls, under §§ 9246 to 9249 is a 
taking of property. 

Turnpike Co. v. Waechter, 2 C. C. n. s. 21; 15 C. D. 605 (1903). 

Before the amendment of § 9249 (April 15, 1904, 97 v. 85) §§ 9246 
to 9249 were held unconstitutional on the ground that no provision was 
made for a jury trial. 

Turnpike Co. v. Waechter, 2 C. C. n. s. 21; 15 C. D. 605 (1903). 

See Plank Road Co. v. Cotton, 12 O. S. 263 (1861). 

The franchise of a turnpike company may be forfeited for failure to 
keep the turnpike in repair. 

Turnpike Co. v. Waechter, 2 C. C. n. s. 21; 15 C. D. 604 (1903). 


Section 9247. (Damages and forfeiture.) If the keeper 
of such gate demands and receives toll contrary to the 
preceding section he shall pay the sum of five dollars to 
the party injured, to be recovered by action before any 
justice of the peace having jurisdiction. The company 
shall be liable to any person injured, for the damages sus- 
tained by reason of such road or bridge being suffered 
to remain out of repair by its neglect. The justice shall 
record the complaint, and the report of the inspectors. (R. 
S. Sec. 3484; April 9, 1878, 75 v. 106, §1; March 11, 1867, 
64 v. 51, §1; [S. & S. 150, 151, S. & C. 335].) 

Cited, Turnpike Co. v. Parks, 50 O. S. 575. 

Prior to the amendment of § 9249 (97 v. 85) this section was held 
unconstitutional on the ground that no provision was made for a jury. 

Turnpike Co. v. Waechter, 2 C. C. n. s. 21; 15 C. D. 605 (1908). 

Where the toll gate is closed at night, without lights or other warn- 
ing, the company is liable for injury to a horse caused thereby. 

Applegate v. Turnpike Co., 13 N. P. n. s. 486 (1912). 


Section 9248. (Costs.) The inspectors and justice shall 
be entitled to one dollar per day for their services, which 
shall be paid by the company, if the complaint be sustained, 
but if it fails, then by the complainant. To the amount so 
taxed shall be added the expense of sending such notice 
to the gatekeepers, which shall be paid as herein provided, 
and for which the justice shall render judgment against 
the party liable for its payment. (R. S. Sec. 3484; 75 v. 106, 
$1; 64 v. 51, §1; [S. & S. 150, 151]; [S. & C. 335].) 

Cited, Turnpike Co. v. Parks, 50 O. S. 575. ; ; 

Prior to the amendment of § 9249 (97 v. 85) this section was held 


unconstitutional on the ground that no provision was made for a jury. 
Turnpike Co. y. Waechter, 2 C. C. n. s. 21; 15 C. D. 605 (1903). 
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Section 9249. (Appeal by company from decision of 
justice of the peace.) If the sum necessary to make such 
repairs exceeds twenty dollars, the person or company own- 
ing the turnpike may appeal the proceeding, from the re- 
port and judgment as to costs, to the common pleas court 
of the county, on filing affidavit as to costs of repairs, and 
giving bond as in other cases of appeal, within ten days 
after service of a certified copy of the report of the in- 
spectors. The condition of the appeal bond shall be to 
abide by and perform the order of the court of common 
pleas. If either party demands a jury to hear and de- 
termine the truth of the complaint, the court shall empanel 
one in the manner provided for empanelling juries in 
civil causes in such court, to hear and determine the truth 
of the complaint. If, upon hearing the evidence the jury 
find the complaint to be true and that the turnpike or 
portions thereof complained of are out of repair, the court 
thereupon shall make such order as to repairs as it deems 
just, or order that the collection of tolls be suspended 
pending the making and completion of the repairs. (R. S. 
Sec. 3485; April 15, 1904, 97 v. 85; April 9, 1878, 75 v. 
106, §1; March 11, 1867, 64 v. 51, §2; S. & S. 151.) 


Cited, Turnpike Co. v. Parks, 50 O. S. 575. 

Prior to the amendment (April 15, 1904, 97 v. 85) this section was 
held unconstitutional on the ground that no provision was made for a 
jury trial. 

Turnpike Co. v. Waechter, 2 C. OC. n. 8. 21; 15 C. D. 605 (1963). 


Section 9250. (Forfeiture for detaining travelers.) If 
a toll-gatherer on a turnpike or plank-road unreasonably de- 
tains a passenger after the toll is paid or tendered, or de- 
mands or receives greater toll than is allowed by law on 
such road, he shall forfeit and pay a sum not exceeding 
twenty dollars, to be recovered, with costs of suit before any 
justice of the peace having jurisdiction thereof, without 
stay of execution. No suit shall be commenced against a 
toll-gatherer for a forfeiture incurred under this section, 
unless it be within twenty days from the time the penalty 
was incurred. (R. S. Sec. 3486; May 1, 1852, 50 v. 274, 
S95. 8,-&. C, 297.) 


Section 9251. (Fast riding or driving over bridges.) No 
person shall earry fire across a wooden bridge, on a turn- 
pike or plank-road, except in a lantern or close vessel, 
under a penalty of five dollars; nor shall he ride or drive 
a horse, or drive a stage coach or other vehicle, over such 
bride, faster than a walk, under a penalty of two dollars. 
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But United States express mail shall not be subject to such 
penalty. (R. 8. Sec. 3487; 39 v. 36, §3; S. & C. 336.) 


Section 9252. (Obstructing roads.) Whoever deposits 
wood, stone or other kind of material, on a turnpike or 
plank-road inside of the ditches thereof, or outside of the 
ditches, but so near thereto as to cause the banks to break 
into them, or causes the accumulation of rubbish, or any 
kind of obstruction, shall forfeit and pay the sum of five 
dollars. (R. 8S. Sec. 3488; 39 v. 36, §5; S. & C. 336.) 


Section 9253. (How forfeitures recovered.) All penal- 
ties and forfeitures incurred under the provisions of this 
chapter, are recoverable, with costs of suit, before a justice 
of the peace having jurisdiction thereof, and shall be paid 
into the treasury of the proper county, as in other cases. 
(R. 8. See. 3489; 39 v. 36, §6; S. & C. 336.) 


Section 9254. (No toll-gate to be erected in city or vil- 
lage.) No such company shall erect a toll-gate, or collect 
tolls within a city or village, or within eighty rods thereof. 
When by the ereation of a village, or extension of the lmits 
of a city or village, a toll-gate is brought within the limits 
or within eighty rods thereof, the company shall remove 
the toll-gate to a point on its road not nearer to such 
limits than eighty rods. So much of its road as is in- 
eluded within the limits of such city or village shall thereby 
become a public street, to be kept in repair as other such 
streets. No toll shall be taken thereon. (R. S. See. 3491; 
March 28, 1869, 66 v. 36, §1; April 4, 1878, 75 v. 90, § 34, 
m & &. 841. 5. & C. 339.) 


Where municipal limits are extended beyond a toll gate, the gate can 
not thereafter be maintained nor tolls collected. 

Turnpike Co. v. Kelley, 41 O. S. 144 (1884). ; 

A turnpike company, having a toll gate properly located outside the 
prescribed boundaries, may charge and collect toll not only for the eighty 
rods leading to the city limits, but also for such part of the road as is 
lawfully within the city limits. 

Turnpike Co. v. Springfield, 27 O. S. 584 (1875). fee 

A contract between a turnpike company and a municipality, per- 
mitting the company to make a portion of its road within municipal 
limits, and collect tolls thereon, is to be construed with reference to the 
laws providing for the location of the toll gates. The company having 
a toll gate properly located, may collect tolls thereat for the portion 
within the municipality, if the contract is not otherwise objectionable. 

Turnpike Co. v. Springfield, 27 O. S. 584 (1875). ; 

The duty to keep in repair that part of a turnpike which becomes 
included within municipal limits devolves upon the municipality, as it 
becomes a street under this section. The words “no toH shall be taken 
thereon” means no toll therefor or for that part. 
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Madisonville v. Turnpike Co., 17 W. L. B. 30 (C. P. 1886). 

See Lower River Road Co. v. Cincinnati, 13 L. D. 214 (1902); re- 
versed, without report, 71 O. S. 486. 

Turnpike Co. v. Traction Co., 15 L. D. 118; 1 Hosea 274; reversed, 
without report, 71 O. S. 530. 


Remedies for illegal maintenance of toll gate. Where a turnpike 
is maintained within eighty rods of the city limits, the remedy is man- 
damus against city to institute appropriation proceedings. 

Gates v. Turnpike Co., 4 N. P. 235; 6 L. D. 337 (1897). 

An injunction against a company maintaining a toll gate within 
eighty rods of the city limits will not be granted at the suit of a private 
individual not injured differently from the general public. 

Kelley v. Turnpike Co., 1 W. L. B. 132 (1876). 

Gates v. Turnpike Co., 4 N. P. 235; 6 L. D. 337 (1897). 

A corporation organized under a special act, prior to the constitution 
of 1851, for the sole purpose of managing a road constructed by county 
commissioners, and collecting tolls thereon to be applied only to its repair 
and the payment of construction debts incurred by the commissioners, is 
not prohibited by this section from maintaining a gate and collecting toll 
within a municipality. 

Road Co. v. Riverside, 25 O. S. 658 (1874). 


Section 9255. (Compensation for removal of toll-gate 
and use of road.) Compensation shall be made to the com- 
pany for the damages it sustains by reason of such removal 
of its toll-gate, and surrender of such part of its road. If 
the company and authorities of the city or village do not 
agree thereon, the damages shall be ascertained in proceed- 
ings which the municipal authorities shall commence, to 
appropriate the property to such use, in the manner pro- 
vided by law for the appropriation of property by munici- 
pal corporations, or, in default of such agreement, or in- 
stitution of appropriation proceedings, at any time after 
the removal of the toll-gate, the company may recover its 
damages from the city or village, by civil action. (R. S. 
Sec. 8491; March 23, 1869, 66 v. 36, $1; April..4, 1878. % 
v. 90, §34; S. & S. 841; S. & C. 339.) 


A municipality can not condemn less than the whole of a turnpike 
within its limits. : 

Turnpike Co. v. Cincinnati, 2 W. L. B. 126 (1877). 

See also, Road Co. v. Riverside, 25 O. S. 658 (1874). 

Where, by the extension of the municipality, a turnpike having a 
toll gate thereon is embraced within the city limits, such toll gate need 
not be removed until compensation is made to the company. 

Cincinnati v. Scarborough, 5 W. L. B. 77 (1880). 

Gates v. Turnpike Co., 4 N. P. 235; 6 L. D. 337 (1897). 

Measure of damages. 

See Turnpike Co. v. Cincinnati, 6 N. P. 233; 9 L. D. 259 (1899). 

Cincinnati v. Scarborough, 5 W. L. B. 77: 8 Am. L. R. 562 (1880). 

Avondale v. Turnpike Co., 18 W. L. B. 308 (1887). 

Nature of proceedings. 
See Plankroad Co. v. Toledo, 31 O. S. 588 (1887). 


A municipality can not lay water or sewer pipe under the surface 
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of a turnpike, without the consent of the company, until it acquires the 
right by appropriation. 

Turnpike Co. v. Avondale, 17 W. L. B. 294 (1887). 

A corporation organized under a statute providing for the keeping 
in repair of gravel or macadamized roads, etc., although the road of the 
company is a plank road, must be regarded as a plank road company, and 
its only remedy against a municipal corporation, for appropriating a 
part of its road, is under this section. 

Plankroad Co. v. Toledo, 31 O. 8S. 588 (1887). 


Section 9256. (May sell road or bridges to city or vil- 
lage.) Such company, a part of whose road or bridge be- 
comes embraced within the lmits of a city or village may 
contract with the proper authorities thereof, or of the town- 
ship or county in which it is situated, for the disposal, 
release, and abandonment of such part of its road or bridge, 
upon terms agreed upon between the company and the au- 
thorities. Such a contract heretofore entered into shall be 
as valid as if made under this section. (R. S. See. 3492; 
April 11, 1856, 53 v. 180, §1; S. & C. 388.) 


Cited, State v. Road Co., 21 C. C. 662; 12 C. D. 319. 
Power of municipality to lease a turnpike and pay rental. 
See Road Co. v. Cincinnati, 13 L. D. 214 (1902); reversed, without 


report, 71 O. S. 486. 

Where a county road was used by a turnpike company and sub- 
sequently conveyed by it to a municipality, upon extension of munici- 
pal limits, the read remains a county road. State v. Hiriek, 14 ©. C. 
m8. 577, 694, 17 OC.) Cums. 831, 338° (1911); aff'd; no rep. 84 OFS: 
503. 


Section 9257. (Foreclosure of mortgage on road.) When 
such company executes a mortgage upon its road, or a part 
thereof, the mortgagee, or assignee thereof, after the money 
thereby secured becomes due, may foreclose the mortgage 
as if it were upon real estate, and the sale so made shall be 
held to pass to the purchaser the corporate franchises of 
such company as fully as the mortgagor held them at the 
time of executing the mortgage. Laws relating to the 
foreclosure of mortgages upon real estate shall be appleable 
to the foreclosure of mortgages upon turnpikes or plank- 
roads. (R. S. See. 3493; April 16, 1857, 54 v. 179, 5:35 458 
& C. 339.) 


This section and the next show that the franchise of taking tolls is 


property in the enlarged sense of the term. ’ 
Turnpike Co. v. Parks, 50 O. S. 568, 575 (1893). 


Section 9258. (Appraisers; purchaser receives fran- 
chises.) In such proceeding the court shall appoint the ap- 
praisers. When the road runs into or through more than 
one county it may order it to be appraised and sold entire 
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or in parcels as to the court seems expedient. The pur- 
chaser of such road or part thereof shall be entitled to 
exercise all the corporate franchises purchased as fully as 
they belonged to such company before the sale, in any 
name that the purchaser assumes. (R. S. Sec. 3494; April 
16,1857, 64" v, 179, $25. @ Cae.) 


Section 9259. (How road surrendered to county.) <A 
company having its road located or constructed, or the cor- 
porate right to construct such a road, through or into any 
any county or counties of this state, with the consent of 
three-fourths of its stockholders, and the like consent of 
all of the commissioners of such county or counties, may 
relinquish and transfer to the commissioners of the county 
or counties the whole or any part of its road, together with 
all rights and privileges appertaining thereto. But the 
transfer to such commissioners shall be limited to the part 
of the road within the boundaries of such counties re- 
spectively, shall be without consideration, and no tolls shall 
be collected thereon within such county or counties. (R. S. 
Sec. 3495; March 11, 1853, 51 v. 405, §1; January 25, 1861, 
o8 v. 5, §1; S. & C. 388; S. & S. 678.) 


No valid transfer can be made to the commissioners of the county 
without the assent of such commissioners. 
State v. Turnpike Co., 16 O. S. 308 (1865). 


Section 9260. (How transfer evidenced.) Such trans- 
fer shall be evidenced by the execution of a written declara- 
tion, signed by the president or other principal officer, 
and the secretary or other recording officer, and under the 
seal of the company, which shall take effect and have full 
foree when there is deposited with the auditor of the 
county in which the relinquished road lies, the written dec- 
laration, or a copy thereof, and an entry is made upon the 
Journal of the commissioners of the county, signed by all 
the commissioners of an acceptance of such relinquishment 
or transfer; which written declaration, so deposited, also 
shall be entered by the auditor upon his record of roads. 
Thereafter such road or part of road, shall be under the 
control of the commissioners of the county in which it lies, 
who, by a proper order, shall provide that it be a public 
highway, and that no tolls be collected thereon. (R. S. 
Sec. 3496; January 25, 1861, 58 v. D, S240y &) Sabi so 


Section 9261. (Private sale of roads.) With the con- 
sent of three-fourths of the stockholders, such company, 
by sale or otherwise, may relinquish and transfer to any 


Pel 
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person or persons other than commissioners of counties, the 
‘whole or a part of its road, together with all rights and 
privileges appertaining thereto, which sale or relinquishment 
shall be evidenced by a written deed of conveyance, under 
the seal of the company, signed by its president or other 
principal officer, and the secretary or other recording offi- 
eer thereof, which, before it shall have validity or effect, 
shall be recorded in the records of deeds of each county 
within which the road or part thereof so sold and conveyed 
lies, or be left for record in the office containing such 
records. Such sale or transfer also may be made upon the 
consent of the holders of three-fourths of the entire stock 
of the company, the holders of the stock so consenting 
in that case to be liable in their individual capacity to a 
stockholder not assenting, for such loss or injury as he 
sustains by reason of the sale or transfer. (R. 8S. See. 3497; 
April 17, 1857, 54 v. 198, §3; S. & C. 340.) 


Section 9262. (Sale to county commissioners.) The 
board of directors of such company, when authorized so 
to do by a vote of the holders of a majority of its stock 
represented at a meeting of the stockholders called for that 
purpose by such board or by ten stockholders, of which at 
least twenty days’ notice has been given by advertisement 
in not more than two newspapers published in the county 
where the road or part thereof is situated, shall sell and 
convey the whole or part of its road to the commissioners 
of the county, with all rights and privileges appertaining 
thereto, which sale or relinquishment shall be evidenced 
by a written deed of conveyance, under the company’s seal, 
signed by its president or other principal officer and the 
secretary or other recording officer thereof, which also, 
before it shall have any validity or effect, shall be recorded 
in the official records of deeds of each county within which 
the road or any part thereof so sold and conveyed lies, 
or be left for record in the office containing such records. 


(R. S. See. 3498; S. & C. 339.) 


Section 9263. (When county commissioners may pur- 
chase toll-road.) The county commissioners of any county 
in the state, when petitioned to do so by at least fifty free- 
holders, citizens of the counties, shall purchase any or all 
of the toll roads or parts thereof within such counties, as 
hereinafter provided. Before such purchase is made the 
commissioners of the county in which the people vote in 
favor of purchasing the toll roads, shall make an order to 
that effect on their journals and submit the purchase to 
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the voters of the county either before or after an appraise- 
ment of the value of the roads has been had, at any regular 
election, giving at least ten days’ notice thereof, in at 
least two newspapers published in the county. At such 
election the voters who favor the purchase shall mark on 
their ballots, ‘‘Purchase of toll roads, Yes;’’ and those 
opposed thereto, ‘‘Purchase of toll roads, No.’’ If, at such 
an election, a majority of those voting are in favor of such 
purchase, the commissioners may make it, but not otherwise. 
The vote shall be returned by the judges of election to the 
deputy state supervisors of elections, who shall open, count 
and declare it as in an election for county officers, and cer- 
tify it to the county commissioners. (R. S. See. 3498a; 
March 25, 1880, 77 v. 83.) 


Cited, Turnpike Co. v. Parks, 50 O. S. 582 (1893). 
Constitutionality. 
See Warder v. Commissioners, 38 O. S. 639 (1883). 


Section 9264. (How roads voted to be purchased ap- 
praised.) In a county where a vote at any general election 
is in favor of purchasing any or all the toll-roads, or parts 
thereof, lying within the county, at a price to be fixed 
by three disinterested appraisers, who shall be appointed 
as follows: One by the common pleas court of the county, 
or a judge thereof, resident of the subdivision in which 
the county is situated, one by the probate judge of the 
county, and one by the county commissioners, after being 
sworn faithfully and honestly to discharge their duties in 
that behalf, the appraisers shall personally inspect the road 
or roads, or parts thereof, so far as they are within such 
county, and make and return in writing, to the commis- 
sioners, a valuation of each of the roads or parts thereof. 
If from any cause the commissioners fail to purchase any 
road or part thereof, other appraisers may be so appointed. 
Nothing herein shall prevent the commissioners from making 
or frecelving propositions therefor, and from purchasing 
within two years after an appraisement has been had at 
the appraised value. (R. S. See. 3499; April 15, 1881, 78 
Vv. 1495° Aprile 12,..1880,.-77 =y: 187; Rev. Stat. 1880.) 


_ Section 9265. (The purchase and effect.) If the report 
is satisfactory, and the commissioners, or a majority of 
them, indorse their approval thereon as to all or any of the 
roads, or parts thereof, they shall make an entry to that 
effect on their journal. Thereupon they may purchase them 
at a price not exceeding such appraisal, and pay the com- 
pany or companies, in money or in bonds to be issued as 
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hereinafter specified, whereupon such roads or parts thereof 
so purchased, shall cease to be toll-roads, and become free 
roads, to be kept in repair in the manner prescribed in 
chapter eleven, title four, of part second. (R. 8. See. 3500; 
R. 8. 1880.) 


Section 9266. (The issue of bonds for the purchase and 
their redemption.) To pay for roads or parts thereof so 
purchased, the commissioners may issue bonds payable at 
such times, and in such amounts as shall be as near as 
practicable equal to the semi-annual collection of taxes 
levied for that purpose, which bonds shall bear interest not 
exceeding six per cent, payable semi-annually. Such bonds 
may be delivered to such companies in payment for the 
roads, or parts thereof, or sold for money at not less than 
their par value, but they shall not run more than eight years 
from date. For the payment thereof the commissioners shall 
levy, annually, on all the taxable property of such counties, 
in addition to the taxes they are otherwise authorized to 
levy, such sum as will fully pay the bonds and the interest 
thereon. (R. 8. Sec. 3501; April 15, 1881, 78 v. 149; R.S. 
1880.) 

The levying of taxes for the purchase of toll roads, in order to make 


them free to the public, is a constitutional exercise of the taxing power. 
Warder v. Commissioners, 38 O. 8. 639 (1883). 


Section 9267. (Refunding of taxes and assessments to 
construct free turnpike.) The commissioners of the counties 
shall refund to all persons residents of their respective 
counties, who have paid or may be required to pay, any 
tax or assessment for the construction of any free turnpike 
road or roads therein which have not been converted into 
a toll road. For the purpose of adjusting this refunding of 
assessments, the auditors of such counties shall prepare a 
book of the assessments paid in the counties, in which shall 
be noted all amounts so refunded. But in no instance shall 
the amount so refunded exceed the amount they paid or 
may be required to pay towards the purchase of toll-roads, 
or parts of toll-roads in their respective counties. (R. S. 
See. 3501a; April 26, 1890, 87 v. 335; April 15, 1881, 78 
v. 149.) 


The levying of a tax to refund assessments is constitutional. 
Warder v. Commissioners, 38 O. 8S. 639 (1883). 


Section 9268. (Effect of accepting refunder.) All per- 
sons who demand or accept the refunding of the assessments 
paid by them, or any part thereof, thereby release all right 
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to have the road or roads, to the construction of which 
they contributed, converted into a toll-road or roads; and 
in any attempt to convert such road or roads into toll- 
roads, the names of such persons and the assessments by 
them contributed, shall be counted against the conversion of 
such road or roads, or parts thereof, into toll-roads. (R. S. 
Sec. 3501la; April 26, 1890, 87 v. 335; April 15, 1881, 78 v. 
149.) 


Section 9269. (Bonds for purpose of refunding.) For 
the purpose of refunding such assessments the commissioners 
are authorized to issue bonds in such amounts as will be 
necessary, which may run not to exeeed eight years, and 
bear not to exceed six per cent interest, payable semi-an 
nually, and for the payment of these bonds they are re- 
quired to levy on all the taxable property of the county 
such sum, annually as will fully pay them, and the interest 
thereon, in addition to the taxes they otherwise may levy. 
(R. S. See. 3501a; April 26, 1890, 87 v. 335; April 15, 1881, 
78 v. 149.) 


Section 9270. (Appraiser’s fees.) Such appraisers, upon 
the allowance of the commissioners shall be paid by the 
county three dollars per day and their necessary expenses, 
for the time actually employed in the business of their 
appointment. (June 7, 1911, 102 v. 277; BR. 8S. § 3502; R. 
S. 1880.) 


Section 9271. (Effect of sale in one county on balance.) 
The sale by a company owning a toll road or part of such 
road as lies within any county, shall not affect its organiza- 
tion or right as to the part or parts of its road as are outside 
the county. (R. S. Sec. 35083; R. S. of 1880.) 


Section 9272. (Transfer not to affect creditors.) No 
relinquishment, sale or transfer hereinbefore provided for 
shall prejudice or affect the claim of any creditor of the 
company nor shall these provisions extend to or be applhi- 
cable to a road in which the state is interested as a stock- 
holder. (R. 8. See. 3504; April 17, 1857, 54 v. 198, § 4; 8S. 
& C. 340.) 


Section 9273. (Additional stock authorized.) The di- 
rectors of any company may open books of subscription 
along the line of its road for the purpose of raising ad- 
ditional stock for the completion, extension, planking, or 
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otherwise improving or repairing its road. (R. S. See. 
3505; March 12, 1853, 51 v. 395, §1; S. & C. 384.) 


Section 9274. (Companies may consolidate.) When two 
or more turnpike or plank-road companies desire to consoli- 
date themselves into a single corporation, they may do so 
in the manner and subject to the rules provided for the 
consolidation of railroad companies. (R. S. See. 8506; May 
1, 1852, 50 v. 274, § 43; S. & C. 298.) 


Section 9275. (May assist road which is an extension.) 
The directors of such a company may subscribe and pay 
such sums of money as the majority of the stockholders 
instruct them to subscribe, to build and keep in repair any 
turnpike or plank-road that is a continuation or an exten- 
sion of its road. Such subscription shall not exceed the 
net revenue of its road. (R. S. See. 3507; April 12, 1858, 
55 v. 160, §1; S. & C. 340.) 


Section 9276. (May assist intersecting free turnpike.) 
The directors of any company may subscribe and pay such 
sums of money as they think advisable to build and keep in 
repair a free turnpike road that intersects their road. Such 
subseription shall not exceed the dividends of the company, 
and three-fourths of their stockholders must consent to the 
subseription. (R. S. See. 8508; May 1, 1854, 52 v. 131, §1; 
S. & C. 370.) 


Section 9277. (Accounts to be kept by county.) Every 
such company shall keep a fair and accurate account of the 
whole expense of making its road, with the expense of toll- 
gatherers and other necessary agents or officers whom it 
employs, and of the amount of toll received. The books 
of a company shall always be open for the inspection of 
the commissioners of a county through or into which the 
road passes, or of an agent of the general assembly of the 
state and of any stockholders. If a company refuses or neg- 
lects to exhibit its accounts when required by such com- 
missioners or agent, all the rights granted by this chapter, 
and its right to be a corporation, shall cease and determine. 
(R. S. Sec, 3509; May 1, 1852, 50 v. 274, § 40; S. & C. 297.) 


Section 9278. (Books to be kept by company.) The di- 
rectors of such company shall keep books in which shall 
be entered all the transactions of the company, with the dates 
thereof; also stock books in which shall be entered the 
names of the stockholders, the number of shares of stock 
owned by each, and all transfers of stock made during each 
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year, and by and to whom made. On the first Monday 
of January of each year the directors shall make a state- 
ment in such stock books, showing the names of the owners 
of the stock and the respective number of shares held by 
each. All books herein provided for shall, at proper times, 
be open to the inspection of any stockholder. (R. 8. See. 
3510; April 17, 1868, 65 v. 89, §1; S. & 8. 146.) 


Section 9279. (Report of toll-gate keepers.) On the 
first Monday of January of each year, and at other times 
as required by the company, a keeper of a toll-gate shall 
make a report in writing, under oath, showing the amount 
of toll received at each gate respectively for the preceding 
year, the amounts paid to the company, the amounts re- 
tained on account of salaries to gate-keepers, the amount of 
tolls outstanding and uncollected, also who and to what 
amount persons have passed through such gates without 
paying tolls, and by whose orders such persons have so 
passed. Such statements shall be submitted to the stock- 
holders at their annual meeting on the second Monday of 
January of each year. (R. S. See. 3511; April 17, 1868, 65 
Wi BU, Goto. el oy la) 


Section 9280. (Directors’ annual report.) The directors 
of each company shall make, in writing, and submit to the 
stockholders at the regular meeting thereof on the second 
Monday of January of each year—notice of which meeting 
shall be given by the directors, by publication for four con- 
secutive weeks, in a newspaper printed and of general cir- 
culation in each county in which any part of the road is 
situated, a report of the transactions of the company for 
the year next preceding, showing the amount of revenue re- 
ceived by the company from all sources during the year, 
and tolls received at each gate respectively. Also a state- 
ment in detail of all items of expenditure for all purposes, 
including the amount expended on each mile of the road re- 
spectively, the amount paid to each officer for his services, 
the amount paid to gate-keepers for salaries or otherwise, 
and the amount of money on hand after paying expenses of 
the company; with the outstanding liabilities of the com- 
pany, to whom owing, and of the amounts due to the com- 
pany, by whom owing, and how secured. The directors 
shall order a dividend to be made of the money then on 
hand, unless otherwise ordered by a majority of persons 
present at such meeting owning stock in the company. (R. 
S. Sec. 3512; April 17, 1868, 65 v. 89, §§ 3, 5; S. & S. 147.) 


shames recpen referred to: Seymour v. Turnpike Co., 10 Ohio 476 
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Section 9281. (Treasurer to hold no other office.) The 
treasurer of such a company shall hold no other office in the 
company. When appointed, and before assuming the duties 
of his office, he shall take an oath of office and give bond, 
with security to the satisfaction of the board of directors, 
conditioned for the faithful performance of his duties ae- 
cording to law. (R. 8S. See. 3518; April 17, 1868, 65 v. 89, 
§4; 8S. & S. 147.) 


Section 9282. (Toll-gate keeper agent of company.) The 
keeper of a gate on a turnpike or plank-road is the agent 
of the company or person owning the road. A judgment 
against such gate-keeper for a violation of this chapter, 
shall be held to be a judgment against the company or per- 
son owning the road, and execution may issue thereon 
against the gate-keeper and such company or person. (R. 
S. Sec. 3514; May 1, 1862, 59 v. 101, §4; S. & S. 150.) 


Section 9283. (How obstructing fences removed.) A 
person whose fence is on, or who erects a fence on the 
limits of a turnpike or plank-road, or who places within 
its Lmits any wood, stone or other obstruction, other than 
permanent buildings already constructed, so as to interfere 
with the public travel upon the road, or prevents or inter- 
feres with the free passage of water in the side drains or 
ditches thereof, and who is notified by the president, a 
director, or the superintendent of the road to remove such 
fence or other obstruction, but neglects or refuses to comply 
with such requirements within ten days from the service 
of notice, shall forfeit and pay to the company owning the 
road, not less than one nor more than ten dollars for each 
day he permits such fence or obstruction to remain after 
the expiration of ten days from the service of notice; which 
sum shall be recoverable by action in the name of the com- 
pany, before any justice of the peace of the township where 
the fence is situated or the obstruction placed. (R. S. See. 
8515; March 28, 1861, 58 v. 48, §1; S. & S. 150.) 


Section 9284. (Company may assess stockholders.) When 
the stockholders of a turnpike or plank-road company 
are individually liable for the liabilities thereof, the propor- 
tion that each stockholder is required to pay to meet ex- 
isting liabilities may be determined and collected in_ the 
manner hereinafter provided. (R. S. See. 3516; April 8, 
1856, 538 v. 99, §1; S. & C. 338.) 


Section 9285. (Notice of meeting for that purpose.) The 
directors of such a company, desiring to take such action, 
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may give notice to the stockholders by publication for at 
least thirty days in at least two newspapers published in 
the counties in which the road is located, for a meeting 
of stockholders, specifying the time, place and object of 
the meeting. (R. S. See. 8517; April 8, 1856, 53 v. 99, 


§§2, 7, S. & C. 338.) 


Section 9286. (Proceedings at such meeting.) At such 
meeting a detailed statement shall be submitted, showing 
the assets and indebtedness of the company. A majority 
of the stockholders may there determine upon the basis 
for assessing stockholders to meet the indebtedness, and fix 
the time or times, and the mode, for the payment of the 
amount assessed against each individual or corporation. 
(R. 8. Sec. 3518; April 8, 1856, 53 v. 99, §§ 3, 4; 8. & C. 338.) 


Section 9287. (Collection of assessments.) No stock- 
oolder shall be liable beyond the sum fixed by the charter 
of such company, and all assessments, when paid, shall be 
a credit on his lability. A stockholder who fails to pay, 
as required, the amount so assessed, shall be lable to an 
action in the name of the company for its recovery, as in 
other cases of indebtedness. (R. 8. See. 8519; April 8, 1856, 
d38 v. 99, §§5, 6; S. & C. 338.) 


Section 9238. (Parties assessed for improved roads may 
incorporate.) When a majority of the landholders whose 
lands may be assessed to construct a road under the act 
of March 29, 1867, and the acts supplementary thereto 
and amendatory thereof, desire to incorporate themselves 
into a turnpike company, they may proceed in the manner 
hereinbefore provided. In their articles of incorporation 
they shall state that the road has already been constructed 
under and by virtue of such acts, and the amount of capital 
stock of the company as near as it can be arrived at, 
shall be the amount expended in the construction of the 
road. Annexed to the articles of incorporation there also 
shall be a petition, asking for the incorporation of the per- 
sons named in the articles for the purposes therein stated, 
which petition shall be signed by a majority of the land- 
holders whose lands were taxed to make the improvement, 
accompanied by a certificate of the auditor of the county 
wherein the road is located, to the effect that the petition 
contains the signatures of a majority of the landholders 
whose lands have been so taxed. (R. 8S. See. 3520; May 7, 
1869, 66 v. 181, § 16.) 
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Section 9289. (Who to be stockholders.) No stock book 
shall be opened, nor subscriptions received to the stock of 
such company. The auditor of the county in which the 
road is located, on demand, shall furnish to the incorporators 
a certified list of the landholders whose lands were taxed 
for the construction or improvement of the road. At the 
first election of directors and officers of the company, each 
person whose lands were so assessed shall be entitled to 
one vote, and no more. (R. S. See. 3521; May 7, 1869, 66 
merLol, §17;) 


Section 9290. (Certificates of stock to be issued.) After 
the company is organized its president and secretary shall 
issue certificates of stock to each landholder for the number 
of shares and fractions thereof, the sum of which as desig- 
nated by the directors amounts to the sum assessed upon 
his lands, and which he paid for making the improvement. 
They also, after the assessment on each landholder each 
year is paid, must issue like certificates for the amounts 
so paid. A person whose lands were assessed, and whose 
assessments ‘have been paid, at any time after the organ- 
ization of the company, may become a stockholder therein, 
by producing and exhibiting to the secretary of the com- 
pany, the certificate of the auditor and treasurer of the 
county, showing the amount of the assessment on his lands 
for the improvement, and that it has been paid. Thereupon 
the president and secretary shall issue certificates of stock 
to him for the amount so paid. (R. S. See. 3522; March 
30, 1875, 72 v. 172, § 18.) 


Section 9291. (Powers of such companies.) A com- 
pany so incorporated shall have the same powers and be 
subject to the same liabilities as other turnpike companies 


incorporated under the laws of this state. (R. S. See. 35238; 


May 7, 1869, 66 v. 181, § 19.) 


Section 9292. (May increase capital stock.) A company 
organized as provided in section ninety-two hundred and 
eighty-eight, with the assent of the holders of a majority 
of its stock, and the consent of the county commissioners, 
may increase its capital stock to such an amount as 1s 
deemed necessary to extend its road or to build a branch 
road, not exceeding five miles in length, to form a connec- 
tion with any other similarly improved road in an adjoin- 
ing county or state. (R. S. See. 3524; April 29, 1872, 69 
om 191," § 1.) 


; 
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Section 9293. (Proceedings for such purpose.) For in- 
creasing the capital stock of such company for the objects 
heretofore stated, books may be opened for subscriptions, 
under the direction and at the office of the auditor of the 
county in which the company is located, upon giving thirty 
days’ previous notice in some newspaper published and of 
general circulation in the county. All persons may become 
subseribers to such capital stock, but the aggregate of 
subscriptions shall not exceed the amount necessary to con- 
struct or build the road or branch. If a company so organ- 
ized refuses its assent to such extension, or the construction 
of such branch road, for the purposes stated, or refuses 
by a vote of the holders of a majority of its stock, to 
increase its capital stock for such purposes, a stock com- 
pany may be organized as hereinbefore provided, and build 
such extension or branch, and erect toll-gates, as in other 
eases. (R. S. Sec. 3525; April 29, 1872, 69 v. 191, § 1.) 


Section 9294. (Company may divide road.) A com- 
pany whose road extends into two or more counties may 
subdivide it into as many divisions as it determines, as here- 
inafter provided, and so reorganize the company as to have 
a separate corporation for each of the subdivisions. (R. 
S. See. 8526; May 18, 1878, 75 v. 527, § 1.) 


Section 9295. (Proceedings to effect subdivision.) For 
making such subdivision there shall be a meeting of the 
stockholders of the company, at the usual place of meeting, 
on a notice of at least four weeks. If at such meeting the 
owners of at least two-thirds of the stoek assent thereto, in 
writing, the subdivision shall be made, and the stock of 
the entire corporation be apportioned among the _ several 
hew corporations as previously agreed upon. Each subdivi- 
sion shall be liable for its proportion of the debts of the 
original corporation, in proportion to its stock. The action 
of the stockholders’ meeting shall be duly recorded, and 
when attested by the president and secretary of the meeting, 
a copy thereof, duly certified by them, shall be filed with the 
Secretary of state, become the articles of incorporation for 
each of the subdivided companies, and be recorded as are 


other articles of incorporation. (R. S. See. 3527; May 138, 
1878, 75 v. 527, § 2.) 


Section 9296. (Reorganization of separate companies.) 
After the certificate is filed with the secretary of state each 
of the subdivisions shall become a separate corporation, 
and reorganize as such by the election of a board of di- 


1585 TURNPIKE COMPANIES. G. C. § 9301 


rectors as other turnpike companies, and thenceforth each 
of the companies shall have the powers of and be eonducted 
in all respects, as other companies. The rights of stock- 
holders in each subdivision to their stock and property will 
continue therein as if they had been the sole stockholders 
in the subdivision prior thereto, subject, however, to the 
same liabilities of stockholders for debts of the corporation 
and legislative control as other companies. (R. 8. See. 3528; 
May 18, 1878, 75 v. 527, § 3.) 


Section 9297. (Names of new companies.) The name of 
each of the companies of such subdivided corporations shall 
be such as is assumed and designated in the certificate of 
incorporation. (R. 8. See. 3529: May 18, 1878, 75 v. 527, § 4.) 


Section 9298. (Roads may be sold on execution.) All 
turnpikes and plank-roads under the control of individuals 
or corporations, and held as property or as a franchise, shall 
be liable to sale upon execution, in the same manner as 
other property. (R. 8. See. 3530; May 5, 1868, 65 v. 136, 
§1; S. & S. 288.) 


Cited, Turnpike Co. v. Parks, 50 O. S. 575 (1893). 


Section 9299. (Levy and appraisement.) All such prop- 
erty shall be levied upon, appraised, and sold as real estate 
is appraised and sold; and the appraisement shall be made 
with reference to the value thereof for the purposes for 
which it is or may be used, and shall include the value of 
the franchise therewith connected. (R. o..Gec. 3531; May 
5, 1868, 65 v. 186, § 2; S. & S. 238.) 


Section 9300. (When order for appraisement may be 
made.) When such property is levied upon and not ap- 
praised, and portions of it are situated in two or more 
counties, the court in which the judgment was rendered, 
upon application of the ereditor may order it to be ap- 
praised, appoint appraisers, and have it sold entire, or m 
such parcels as the court deems most advantageous to the 
debtor. But if no such application be made the sheriff 
shall proceed as in other cases. (R. S. Sec. 3532; May 5, 
1868, 65 v. 186, §3; 8S. & S. 238.) 


Section 9301. (Purchaser takes franchise.) The pur- 
chaser of such a road, upon confirmation of the sale will 
be entitled to hold and exercise all the corporate franchises 
purchased at such sale, as fully as they were held and exer- 
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cised by the debtor before such sale, in any name assumed 
by the purchaser. (R. 8S. Sec. 3533; May 5, 1868, 65 v. 136, 
§4; 8. & S. 288.) 

Cited, Turnpike Co. v. Parks, 50 O. S. 568, 575 (1893). 

The property vests in the purchaser in the same manner as in the 


original owner and subject to the same visitation on the part of the state. 
Turnpike Co. v. Waechter, 2 C. C. n. s. 21, 24; 15 C. D. 605 (1903). 


Section 9302. (Transcript to be filed with secretary of 
state.) Upon filing with the secretary of state a duly at- 
tested copy of the sale, confirmation and conveyance of a 
franchise as herein provided for, such transfer shall be 
recorded in the same manner as original articles of ineor- 
poration. Thereupon the franchise shall vest absolutely in 
the purchaser, as franchises vest in original corporators upon 
recording the certificate of incorporation. (R. S. See. 3534; 
May 5, 1868, 65 v. 136, §5; S. & S. 238.) 


Section 9303. (Right to take toll may be sold on exe- 
cution.) When a judgment rendered against a turnpike, 
plank-road, or bridge company, remains unsatisfied for ten 
days after its rendition, execution may issue thereon against 
the goods and chattels of the company, which shall be levied 
upon and sold as in other cases. Ii sufticient goods and 
chattels can not be found to satisfy the execution, the offi- 
cer holding it, if the judgment ereditor go directs, may 
levy upon the right of the company to take toll at any of its 
gates within the jurisdiction of the officer, which right the 
officer shall advertise and sell as personal property. The 
person who pays the amount due upon the execution for 
the right of using such gate or gates, and of taking toll 
thereat for the shortest time, shall be the purchaser. Noth- 
ing herein is to be construed to deprive the company of the 
right to give bail for stay of execution, within the same 
time after the rendition of a judgment, that an individual 
might have. (R. S. See. 35385; March 81, 1879, 76 v. 49, 
Sie, Gin S875) 


Cited, Turnpike Co. v. Parks, 50 O. S. 568, 576 (1893). 


In the absence of a statute, the right to take tolls can not be sold on 
execution. 


Seymour v. Turnpike Co., 10 Ohio 476 (1841). 
See also, State v. Turnpike Co., 14 Ohio 405 (1846). 


Section 9304. (Certificate of sale and effect.) The offi- 
cer who makes sale of the right to take toll at a gate as 
above provided, shall give to the purchaser a certificate 
thereof, which shall be sufficient to authorize him to take 
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possession of such gate, and to hold it during the time for 
which it was sold. The purchaser may demand and receive 
the same tolls of and from all passengers passing through 
the gate as were established and posted up by such com- 
pany according to law. During the possession thereof the 
purchaser, or his agent, must conform to all rules, regula- 
tions, and contracts of the company, in the manner required 
of the gatherers of toll, except that he shall hold for his 
own use all tolls collected at such gate during the time 
for which he purchased it. He shall keep such part of the 
road in as good repair, so long as he holds it under such 
contract, as when possession was taken thereof, ordinary 
wear and travel excepted. (R. 8. See. 3536; Mareh 31, 
1879, 76 v. 49, §2; S. & C. 387.) 


CHAPTER 5. 


BRIDGE COMPANIES. 


§ 9305. Powers. § 9313. May lay tracks on a bridge. 

§ 9306. Sale of bridge. § 9314. Mortgage of franchises and 

§ 9307. Rates of toll must be sale of obligations. 
posted. § 9815. Railroad companies may 

§ 9308. Toll allowed. subscribe stock. 

§ 9309. May make and enforce reg- § 9316. Consolidation of compa- 
ulations. nies. 

#6310. Powers of Ohio river § 9817. May change span or height 
bridge companies. of bridge. 

§ 9311. Further powers. § 9318. Avenues and approaches. 

§ 9312. Rates of toll prescribed. § 9319. May maintain ferries. 


Section 9305. (Powers.) A company incorporated to 
construct a bridge over a stream of water in this state shall 
own the bank of each side of the stream where it is pro- 
posed to erect its bridge, or obtain the consent of the 
owner or owners thereof, in writing, to its occupation. In 
the manner provided by law, it may appropriate or other- 
wise acquire and hold, real estate for the site of the bridge, 
suitable avenues or approaches leading thereto, use so much 
of a public street, road, or avenue as is necessary for land- 
ings and abutments, and may appropriate in the manner 
provided by law any rights or franchises necessary in the 
construction of the bridge. (R. S. Sec. 3587; April 29, 
1872, 69 v. 185, §55; April 11, 1856, 53 v. 180, S Laaiscaie 
C. 338.) 


Use of railroad bridge as a toll bridge, see § 8774. 
The erection of a toll bridge is a public use for which 
condemned. 
Young v. Buckingham, 5 Ohio 485 (1832). 
Bridge Co. v. Magruder, 63 O. S. 455 (1900). 
See $9311. 


land may be 
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It would seem to be the policy of the state that bridge companies 
“shall own” the banks of the stream, unless permitted to occupy by a 
written grant from the owner. 

Bridge Co, v. Magruder, 63 0. S. 455, 476 (1900). 


Power of congress over navigable waters. Under the power to reg- 
ulate commerce, congress has power to prevent the obstruction of any 
navigable water, which is a means of commerce between any two or more 
states. The exercise of this great public right is not incompatible witn 
the enjoyment of local rights. The public right consists in an unob- 
structed use of a navigable water connecting two or more states. The 
loval right is to cross such water. The general commercial right is para- 
mount to all state authority. 

Railway Co. v. Ohio, 165 U. 8S. 365 (1897). 

Works v. Railroad Co., 5 McLain (U. 8S.) 425; 3 O. BE. D. 101 (1853). 

See State v. Commissioners, 7 C. C. n. s. 469; 18 C. D. 212 (1905); 

dissenting opinion, 8 C. C. n. s. 169. 

The paramount power of regulating bridges that affect the navigation 
of the navigable waters of the United States is in congress. 

sridge Co. v. United States, 105 U. S. (15 Otto) 470; 5 O. F. D. 67 

(1882). 

Such power of congress is free from state interference. When con- 
gress in a proper way declares a bridge across a navigable river of the 
United States to be an unlawful structure, no legislation of a state can 
make it lawful. 

Bridge Co. v. United States, 105 U. S. 470; 5 O. F. D. 67 (1882). 

See §§ 9310, 9317. 

When congress, by resolution, gave a license to erect and maintain a 
bridge across the Ohio River, the bridge company, by accepting its pro- 
visions, became subject to the reservation of power in congress contained 
in the resolution, to withdraw the license and to direct necessary altera- 
tions of the bridge. The license could be withdrawn without its being 
judicially ascertained that the bridge, as authorized, did or would sub- 
stantially obstruct navigation. The United States was held not liable 
to make compensation for the loss incurred. 

Bridge Co. v. United States, 105 U. 8. (16 Otto) 4703..5 "On Be DSGet 

(1882). 
See §§ 9310, 9317. 


Section 9306. (Sale of bridge.) The provisions of law as to 
the sale of a bridge to a municipality by a turnpike company 
shall apply to bridge companies. (R. S. See. 3537; April 29, 
Gieia 185, §55; April 11, 1856, 53 v. 180; oly Se 


Section 9307. (Rates of toll must be posted.) Such 
company, previous to receiving tolls upon its bridge, shall 
set up and keep in a conspicuous place thereon a_ board, 
on which shall be written, painted, or printed, in a plain, 
legible manner, the rates of toll charged thereat. If its 
charter provides that such rates shall be prescribed by the 
court of common pleas of the proper county, and the com- 
nh peepee receives a greater rate of tolls than the 
rate so prescribed, it shall be fine 
3538; May 1, 1852, 50 v. 274, aes) eo: Sal a oe 
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To post the rates of toll at each end of the bridge is a condition 
precedent to the right to exact tolls, and until performed the collection 
of toll is unlawful. 

Bonham y. Taylor, 10 Ohio 108 (1840). 

Any casual interruption in keeping of the rates of toll, caused by 
violence or otherwise and for a short period, would not deprive the com- 
pany of any rignt, provided it had once performed its duty and there was 
not unreasonable delay in complying with the law. 

Bonham vy. Taylor, 10 Ohio 108 (1840). 


Section 9308. (Toll allowed.) A company authorized 
by its charter to take tolls above the rates hereinafter 
provided may charge and receive the following rates, and no 
more: For each foot passenger, one cent; each horse, mule 
or ass one year old and upward, three cents; each horse and 
rider, ten cents; every chaise, chariot, gig or other two or 
four-wheeled pleasvre carriage, drawn by one horse, fif- 
teen cents; every such vehicle drawn by two horses, twenty- 
five cents, and if drawn by four horses, thirty cents; 
every sled or sleigh drawn by one horse or other animal, 
ten cents, and for each animal in addition three cents; 
every wagon drawn by one horse or other animal ten cents, 
and for each animal in addition, three cents; every wagon 
drawn by two horses or other animals, fifteen cents, and for 
each animal in addition, three cents; each head of neat 
cattle, six months old or upward, one cent; and for each 
head of sheep, goats or hogs, one-half cent. But this see- 
tion shall not be construed to affect any company in whose 
charter special rates are provided, and no power is given 
to the legislature to alter or amend it. (R. S. Sec. 3539; 
April 15, 1857, 54 v. 177, §1; S. & C. 352.) 


Section 9309. (May make and enforce regulations.) All 
bridge companies and owners are invested with full power 
to make and enforee any rule or regulation deemed neces- 
sary to preserve and protect their property and collect their 
tolls, and may prevent any person from crossing a bridge 
owned by them on foot, or by riding, or driving a team 
or vehicle, or stock thereon, who fails to pay the regular 
fare when demanded. The police or watchman of such 
bridge shall have all the power of policemen of cities, 
and may arrest any person who violates the law, or the 
rules of the company or person owning the bridge, without 
warrant, at or upon such bridge, and take him before the 
proper civil authority to be dealt with according to law. 
(R. S. See. 3540; April 12, 1867, 64 v. 128; §5,; S. & S. 57.) 


Section 9310. (Powers of Ohio river bridge companies.) 
A company organized to construct a bridge over the Ohio 
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river may construct and maintain such bridge, with suitable 
avenues or approaches leading thereto, and with a single 
span or a draw, as it determines; but in either case, in 
order that the bridge may not obstruct the navigation of 
the river, it shall be built in accordance with an act of 
congress approved July 14, 1862, entitled ‘‘an act to es- 
tablish certain post-roads,’’ or any act subsequently passed 
on the subject. (R. S. Sec. 3541; April 3, 1868, 65 v. 95, 
§4: 8. & 8. 208.) 


A corporation organized by concurrent legislation of Kentucky and 
Ohio, receiving from each the same charter, is a domestie corporation in 
eacn state, and is liable for the franchise tax on its capital stock in Ohio. 
A finding by the Ohio taxing officers that the company is a foreign cor- 
poration, and the acceptance of reports and franchise tax by the secretary 
of state, does not conclude the right of the state to its proper tax. 

State v. Covington & Cincinnati Bridge Co., 6 N. P. n. s. 55; 18 L. 

D273 (Algor): 

The franchise of such bridge company, organized under a special act 
prior to 1851, which contained special provisions as to taxation, can not 
be surrendered by its president, without authority from the corporation. 

Sebastian v. Covington & Cin. Bridge Co., 21 O. S. 451 (1871). 

Taxation of such company, under special provisions of its charter. 

See Sebastian v. Covington & Cincinnati Bridge Co., 21 O. S. 451 

(1871). 

Covington & Cincinnati Bridge Co. v. Mayer, 31 O. S. 317 (1877). 
Franchise of such company as a contract. 

See Sebastian v. Covington & Cincinnati Bridge Co., 21 0. 8. 451 

(1871). 
Power of congress over navigable waters. 

See note to § 9305. 

Power of state to fix tolls of bridge between two states where 
congress has not acted. Opins. Atty. Gen. 1917, p. 1166. 


Section 9311. (Further powers.) In the manner pro- 
vided by law, such company may purchase or appropriate 
and hold such real estate as, in the opinion of its directors, 
will be required for the site of the bridge, and of suitable 
avenues or approaches leading thereto, and may locate it 
on, or construct it over, a public street, road, avenue, or 
alley. But in constructing it over a public street, road, 
avenue or alley it must be at such height as not to interfere 
with travel passing on, over or along the bridge. No pier 
or other obstruction, shall be built upon such ‘street, road, 
avenue or alley, without the consent of the municipal or 
other authorities having charge or control of it. The com- 
pany shall be responsible for injuries done to private prop- 
erty, adjacent or near to such bridge, by its elevation and 
construction, which may be recovered in a civil action 
brought by the owner, at any time within two years from 
the completion thereof. (R. S. Sec. 3542; February 8, 1889, 
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86 v. 25; Rev. Stat. 1880; April 3, 1868, 65 v. 55, $5; S. 
& S. 203.) 


A company organized to construct a bridge over the Ohio River is 
authorized to purchase, appropriate and hold any interest in real estate, 
whether an estate in fee simple or a less estate, which, in the opinion of 
the directors, will be required for the site of the bridge and of suitable 
avenues or approaches leading thereto. 

Covington & Cincinnati Bridge Co. v. Magruder, 63 O. S. 455 (1900). 


Section 9312. (Rates of toll prescribed.) Such company 
may fix and collect reasonable rates of toll for all persons, 
animals, vehicles, and property passing or transported over 
the bridge, but which at no time shall exceed those col- 
lected at the Covington and Cincinnati bridge. The com- 
pany shall set up and keep in a conspicuous place, at 
each end of the bridge, a board on which the rate is written, 
painted, or printed in a plain, legible manner. (R. 8. See. 
3543; April 3, 1868, 65 v. 55, §6; S. & S. 203.) 


Section 9313. (May lay tracks on a bridge.) Such com- 
pany may lay down a railway track or tracks upon the 
bridge and its approaches, and contract at any agreed sum 
or rate, with any railroad company organized in this state 
in accordance with law, or organized in any other state of 
the United States, for the use of the bridge, for the pur- 
poses of such railroad company. A railroad company or- 
ganized in this state may enter into such contract with 
the bridge company; but the bridge company shall not 
charge or collect from the railroad company for the use 
of the bridge in the transportation over it of cars, railroad 
passengers, and freights, a greater toll than the following: 
For each ton (two thousand pounds) of freight not ex- 
ceeding fifteen cents; each passenger not exceeding fifteen 
cents; for each passenger, baggage, mail, or express car 
not exceeding one dollar; each eight-wheeled freight car 
fifty cents; and for each four-wheeled freight car not ex- 
ceeding twenty-five cents. (R. S. See. 3544; April 3, 1868, 
Bo y. 55, $7; S..& S. 203.) 

Cited, Mannington v. Railway, 8 0. L. R. 451, 472; 183 Fed. 133; 16 

OP Raby bo25 (1810): 


Section 9314. (Mortgage of franchises and sale of obli- 
gations.) Such company may include all its rights, income, 
profits, and franchises in any mortgage it lawfully makes 
and upon a foreclosure of a mortgage of its bridge, land, 
and franchises, and sale thereof, such sale shall pass to the 
purchaser the corporate franchises of the company as fully 
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as the company had them at the time the mortgage was 
executed. The company may dispose of any evidence of 
indebtedness it lawfully issues as is provided for railroads 
in like case. (R. S. Sec. 3545; April 3, 1868, 65 v. 55, § 8; 
S .& 8. 204.) 


Section 9315. (Railroad companies may subscribe stock.) 
A railroad company or other private corporation organized 
under a law of this state, may become a subscriber to the 
capital stock of such bridge company, to an amount not ex- 
ceeding one-third of such stock, or purchase, or take by 
way of pledge, the bonds or other evidences of indebtedness 
issued by it. (R. S. See. 3546; April 3, 1868, 65 v. 55, § 9; 
S. & S. 204.) 


Cited, State v. Railway, 12 C. C. n. s. 49, 57; 21 C. D. 175. 
Mannington v. Railway, 8 O. L. R. 451, 472; 183 Fed. 133; 16 O. F. 
DoD 2e CLOVON 


Section 9316. (Consolidation of companies.) A bridge 
company may consolidate its capital stock with that of a 
bridge company in an adjoining state, authorized to con- 
struct a bridge across the Ohio river, in the manner pre- 
scribed for the consolidation of railroad companies, and 
the two companies thereupon shall be merged into one cor- 
poration, possessing within this state all the rights, privi- 
leges, and franchises, and subject to all the restrictions, 
disabilities, and duties of such corporation of this state so 
consolidated. (R. S. See. 3547; April 3, 1868, 65 v. 55, § 10; 
S. & S. 204.) 


Section 9317. (May change span or height of bridge.) 
Such company may fix or change the span and altitude of 
a bridge it constructs, but the span shall not be less than 
three hundred feet in the clear over the main channel, nor 
less than two hundred and twenty feet in the clear in one 
of the next adjoining spans. The height of the bridge in 
the center of the span over the main channel shall not be 
less than one hundred feet above the surface of the water 
at low water-mark, measuring for such elevation to the 
bottom chord of the bridge, and such height above extreme 
high water-mark as is provided in any act of congress now 
in force or hereafter passed. This section shall not apply 
to any bridge built with a draw in accordance with the 
provisions of an act of congress approved July 14, 1862, 
entitled ‘‘an act to establish certain post roads,’’ or any 
act subsequently passed on the subject. (R. S. See. 3548 ; 
April 3, 1868, 65 v. 55, §11; S. & S. 204.) 
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Section 9318. (Avenues and approaches.) A company 
which has constructed a bridge across the Ohio river, may 
construct, extend and maintain avenues or approaches there- 
to beyond the point where they are now, or by law are 
authorized to be constructed. In the construction and main- 
tenance of such avenues and approaches, it may exercise all 
the rights, powers and privileges conferred on bridge com- 
panies by the laws of this state, and borrow money and se- 
cure the payment thereof as is provided in section eighty- 
seven hundred and five. (R. S. Sec. 3548a; May 16, 1894, 
SEV rato.) 


Section 9319. (May maintain ferries.) Such companies 
may purchase, hold, receive grants for, and run ferries 
within one half mile of such bridges across such river, and 
do all necessary acts in relation thereto, but the rates of 
ferriage shall be subject to the control of the authorities as 
in ease of ferries owned and run by individuals. (RK. S. 
Sec. 3549; May 7, 1869, 66 v. 136, § 2.) 


CHAPTER 6. 


GAS AND WATER COMPANIES. 


§ 9320. Powers. § 9328. Repealed. 

§ 9321 Gas or electric companies § 9329. Meters, testing of. r 
may manufacture ana@ § 9330. To what companies appli- 
supply both electricity cable. 
and gas. § 9331. Merchantable gas. ; 

§ 9322. Consent of municipality. § 9332. May enter premises to in- 

§ 9323. Contract with municipal- spect meter. 
ity. § 9333. Company may shut off gas. 

§ 9324. Contracts with municipal- § 9334. Cash deposit; interest. 
ity for light and water. § 9335. Contrary rule unlawful. 

§ 9325. Gas company may extend § 9336. Forfeiture. 
mains beyond city. § 9337. Tampering with meter. 

§ 9326. Standard measure for gas. § 9338. Meter-prover and _ photo- 

§ 9327. Meter must be sealed and meter; penalty. 


stamped. 


Section 9320. (Powers.) A company organized for the 
purpose of supplying gas for lighting the streets and pub- 
lie and private buildings of a city, village, or township, 
may manufacture, sell, and furnish the gas required therein 
for such or other purposes, and a company organized for 
the purpose of supplying the inhabitants of a city, village 
or township with water may sell and furnish any quantity 
of water required therein for such or other purposes. Such 
companies may lay conductors for conducting gas or water 
through the streets, lands, alleys, and squares 1n such city or 
village with the consent of the municipal authorities of the 
city or village, or with the consent of the trustees of the 


. 
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township, under such reasonable regulations as they pre- 
scribe. (R. S. Sec. 3550; April 17, 1867, 64 v. 255, § 53; 


S. & S. 157.) 


Regulation of price by municipalities. § 3982 and note. 


Articles of incorporation. A gas company can not amend its articles 
of incorporation so as to authorize it to operate a street railway. 

State ex rel. v. Taylor, 55 O. S. 61. 

See § 9134. vibbe.: 

A corporation organized to manufacture gas for lighting purposes 
may amend its charter so as to employ both gas and electricity. 

* Picard v. Hughey, 58 O. S. 577. 

A corporation formed for the purpose of producing natural gas and 
piping and transporting the same to certain designated towns, is not 
under a charter obligation to furnish gas to all of the towns named in its 
articles of incorporation. 

East Ohio Gas Co. v. Akron, 81 O. S. 33. 


Powers of gas and water companies. 


To borrow money on mortgage security. A gas company may 
borrow money to carry out the objects of its creation and secure its pay- 
ment by note and mortgage of its corporate property. 

Hays v. Galion Gas, ete., Co., 29 O. S. 330. 
To purchase gas. A gas company may purchase gas manu- 


factured by another company. 
Hamilton v. Gas Light & Coke Co., 8 N. P. SLOG yD ole 


To substitute natural for artificial gas A gas company, hay: 
ing a franchise for artificial gas, ean not substitute natural gas therefor 
without the consent of the municipality. 

Findlay Gaslight Co. v. Findlay, 2 C. C. 237; 1 C. D. 463. 


Water company can not appropriate property. <A water company has 
no power to appropriate land for a right of way for its pipes. 
State ex rel. v. Salem Water Company, 5 C. C. 58; 3 ©. D. 20. 


Franchise in streets. 


Franchises generally. See note to § 3714. 

The right to use the streets of a municipality, for the laying of gas 
pipes, is a franchise and must emanate either directly or indirectly from 
the legislature. 

State ex rel. v. Cincinnati Gas, etc., Co., 18 O. S. 262, 291. 

The right to operate gas works is a franchise granted directly by the 
legislature. Consent of the municipality is only necessary for the use of 
the streets. 

Defiance v. Peoples Gas & Electric Co., 1273 DD, 49g 
Consent of the municipality is essential to use of the streets. 

Brush, ete., Co. v. Jones, ete., Co., 5 C..C, 340; 3.0._D. 168; aff'd, 

no rep., 29 W. L. B. 72. 
Consent to use streets is irrevocable when accepted and acted upon. 

Defiance v. Peoples ete., Co., 12 T.. D. 424, 

But grants of franchises are subject to the tacit condition that 
they may be lost for non-user or mis-user. The condition thus im- 
plied is a condition subsequent. Where no steps to exercise a fran- 
chise are taken within a reasonable time, it may be revoked by the 


municipality. N. Y. Electrie Lines vy. Empire Cit 35 U. 8. 
179 (1914), pire City Subway, 235 U. S 
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This section does not purport to grant, either directly or by permis- 
sion of the municipality, an exclusive gas franchise in a municipality. ‘To 
enable a municipality to make an exclusive grant, the power must be 
clearly conterred upon it by the legislature. 

Columbus v. Columbus Gas Co., 76 O. 8. 309, 339. 

State ex rel. v. Cincinnati Gas Co., 18 O. S. 262, 289; approved 115 

U.S. 6690; 118 U. 8» 371, 

State ex rel. v. Hamilton, 47 O. S. 52, 70, 71; affirmed, 146 U. S. 258. 

See also G. C. § 3989. 

Where a franchise required the grantee to furnish gas for public 
buildings free so long as the grantee had the exclusive right to use the 
streets, it was held that so long as the grantee exclusively used the 
streets, it was bound to furnish tree gas. Where another franchise was 
granted, but was abandoned and forfeited, and not exercised, the obliga- 
tion to furnish free gas was held to continue. 

Newark, ete., Co. v. Newark, 7 N. P. 76; 8 L. D. 418. 

A franchise granted to a gas company does not confer vested rights 
which are violated by the municipality erecting its own gas plant. 

State ex rel. v. Hamilton, 47 O. S. 52. 

Hamilton; ete., Co. v. Hamilton, 146 U. S. 258. 

A franchise can not be abrogated by a vacation of the street. Where 
a street was vacated after gas pipes were laid under a franchise, and 
the abutting owner, a railroad company, uncovered the pipes and neces- 
sitated the relaying thereof, the railroad company is liable to the gas 
company for the cost of relaying. 

Union, ete., Co. v. Railway Co., 14 N. P. n. s. 171 (1913). 

Where a franchise was granted without limitation for pipes, ex- 
tensions, repairs, ete., a permit for an extension is unnecessary. 

Defiance v. Peoples, ete., Co., 12 L. D. 424. 

Every grant in derogation of the rights of the public in the streets 
will be construed strictly against the grantee and liberally in favor of 
the public, and never extended beyond its express terms when not in- 
dispensable to give effect to the grant. 

East Ohio Gas Co. v. Akron, 81 O. S. 33, 52. 

Cleveland Electric Ry. Co. v. Cleveland, 204 U. S. 116. 


Natural gas pipes in street, an additional burden. The laying of 
natural gas pipes in the street of a municipality is an additional burden 
and servitude for which abutting owners are entitled to compensation. 

Webb v. Ohio Gas Fuel Co., 16 W. L. B. 121. 

Federal Gas & Fuel Co. v. Townsend, 1 N. P. n. s. 289; 14 L. D. 5. 
See Stone v. Cuyahoga Light Co.. 9 N. P. n. s. 545; 20 L. D. 130. 


Terms and conditions of franchise. 


. Annual payment by company. A municipality may, in an 
ordinance granting a franchise in its streets, require a gas company to 
pay a specified sum annually to the municipality, as compensation for 
inspection. When accepted by the gas company, the ordinance becomes 
a contract obligating the company to pay. 
Columbus vy. Columbus Gas Co., 76 O. S. 309, 334; reversing 2 N. P. 
NesSa el. 

Where a municipality granted a franchise in its streets to a gas 
company, one of the terms of which required the gas company to make 
annual payments to cover the expense of inspection, it is no defense to 
an action by the municipality to recover payments, that the municipality 
subsequently made grants to other gas companies. 

Columbus v. Columbus Gas Co., 76 O. S. 309 ; reversing 2 N. P. 
Ress tod. 
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A sum required tobe paid annually by a gas company to compensate 
the municipality for supervision is presumed to be reasonable, in the 


absence of evidence to the contrary. 3 
Columbus v. Columbus Gas Co., 76 O. S. 333; reversing 2 N. P. 


Tiss ole 


Percentage of receipts. In granting a franchise in its streets 
to a natural gas company a municipality may require the grantee to 
pay a percentage of its receipts to the municipality; although such pay: 
ments are expressed to be for the benefit of the general expense fund 
of the municipality. 

Columbus v. Federal Gas & Fuel Co., 10 N. P. mn. s. 305; 21 L. D. 

1793 22.3, D, 250 (1910). 39. ¢.¢19-N. P. nese BUL IOI): 

Telephone Co. v. Columbus, 88 O. 8S. 466 (1913). 

Under a franchise providing for the payment of ‘‘ten percent of 
all moneys received from the sale of all natural gas sold at a price 
exceeding fifteen cents per thousand cubic feet’’, the basis of compu- 
tation is ‘‘all moneys received’’ when the charge exceeds fifteen 
ents. Gas Co. v. Columbus, 96 O. S. 530 (1917). 

A company which has accepted ordinances granting a franchise to 
lay pipes in consideration of a percentage of its receipts, and laid and 
maintained its pipes in the streets, is estopped from questioning the 
validity of such ordinances, ; 

Columbus y. Federal Gas & Fuel Co., 13 N. P. n. s. 394 (C. P. 1910). 


That natural gas shall not be furnished for illuminating 
purposes. A provision in an ordinance, granting a franchise to a natural 
gas company, that natural gas shall not be furnished for illuminating 
purposes, but for heat and power only, is void. ; 

Springfield v. Springfield Gas Co., 12 C. C. n. s. 392; 21 C. D. 446; 

aff'd, no rep., 81 O. S. 6387. 

See Comment, 58 Bull. 125. 

See Circleville, ete., Co. v. Buckeye Gas Co., 69 O. S. 259. 

Gaslight Co. v. Findley, 2 C. C. 237; 1 C. D. 463. 


Lease of plant to municipality with option to purchase. <A 
franchise providing for a lease of the plant to the municipality, with an 
option to purchase, 1s not invalid as indefinite, uncertain and containing 
more than one subject. 

Moore. v. Elmore, 13 N.. P.'n. s. 651; 23 L. D: 50 (C0. Py 1910) 


Service pipes. A provision requiring the company to con- 
struct service pipes-to the inside curb line was held to inure to the 
benefit of the municipality as well as private consumers. Cincinnati 
v. Gas Co., 14 N. P. n. 8. 513; 24 L. D. 28 (1918). 


. Indemnity against damages from excavations in streets. 
Where the franchise of a gas company required it to pay all judg- 
ments for damages recovered against the municipality resulting from 
excavations in the streets, in a suit by the municipality to recover 
the amount of a judgment paid by it, the charge of the court in the 
former action as to the issue submitted to the jury therein is conclu- 
sive. Gas Co. v, Elyria, 18 C. C. n. s. 156; aff’d, no rep. 85 O. S. 472. 


Invalid conditions not going to the life of the franchise do not ren- 
der the franchise inoperative. 
Columbus v. Federal Gas & Fuel Co., 2 N. P. n. s. 277; aff’d, no 
report, (2 O. Ss. 632. 
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Invalid franchise. Suits to enjoin exercise of. 
See notes to §§ 9101 and 3714. 


Duration of franchise. When a grant is silent as to its duration, 
the franchise is not perpetual, but exists only so long as the parties 
mutually agree thereto. 

East Ohio Gas Co. v. Akron, 81 O. S. 33. 


Expired franchise. Rights of parties. After the expiration of its 
contract with a municipality, a gas company may wholly withdraw and 
cease to exercise its franchise. The municipality can not compel it to 
continue to furnish gas. 

East Ohio Gas Co. v. Akron, 81 O. S. 33. 

After the expiration of its grant in the streets, a gas company has 
no right to the further use of the streets without a new grant. In mak- 
ing such new grant the municipality is not limited to regulating the 
price and mode of use of gas, but may impose other reasonable condi- 
tions and regulations. 

Columbus v. Columbus Gas Co., 76 O. S. 309, 329, 330; reversing 

ZN ete Se OCs 

The municipality may require the company to remove its equipment 
from the streets within a reasonable time. 

Detroit United Ry. v. Detroit, 229 U. S. 39 (1913); affirming, 156 

Mich. 106. 

The adoption of an ordinance granting a renewal of a franchise, 
but on different terms, does not repeal the original franchise ordi- 
nance, and is not binding on the company until acceptance. The 
company may remove from the municipality at any time and an ae- 
tion does not lie to enjoin discontinuance of impairment of service. 
Newcomestown v. Gas Co., 30 O. C. A. 283 (1919); aff’d, 100 O. S. 494, 

So long as a gas company continues to furnish gas, after expira- 
tion of its franchise, it must charge the same rate as during the 
period while the franchise was in force. Neweomestown v. Gas Co., 
30 O. C. A. 283 (1919); affirmed, 100 O. S. 494. 


Right of municipality to change grade of street after pipes in- 
stalled. A gas company laying its pipes in a street does so subject to 
the right of the municipality to change the grade of the street. In the 
absence of negligence the municipality is not liable to the gas company 
for damage occasioned by the necessity of relaying the pipes. 

Gas Light & Coke Co. v. Columbus, 50 O. S. 65. 

New Orleans, ete., Co. v. Drainage Commission, 197 U. S. 453, 462. 

See Union, etc., Co. v. Railway Co., 14 N. P. n. s. 171 (1913). 

Where a street in which gas mains have been placed is vacated 
by order of court at the petition of the abutting owners, upon con- 
dition that the gas company be permitted access to lay, repair, 
change or remove its mains, and thereafter the grade is changed by 
the owner, he is not liable to the gas company for the cost of chang- 
ing the location of its mains. Railway Co. v. Gas Co., 6 Ohio App. 
213; 28 O. C. A. 333 (1916). 


Natural gas company, having franchise for fuel purposes, can not 
be enjoined from furnishing illuminating gas, by artificial gas company, 
whose franchise has expired. An artificial gas company, whose contract 
with the municipality has expired, can not enjoin a natural gas company 
from furnishing natural gas for illuminating purposes, although the 
franchise of the natural gas company is for fuel purposes. 

Circleville, ete., Co. v. Buckeye Gas Co., 69 O. S. 259; affirming, ] 

C.C. ni 8. 526. 
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See Springfield v. Springfield Gas Co., 12 C. C. n. s. 392; 21 C, D. 
446; aff’d, no rep., 81 O. S. 537. 


Liability for damages for explosion of gas in connecting pipes in- 
stalled by consumers. Where pipes from the curb line into buildings 
were installed by consumers, and properly inspected before use, the 
gas company is not liable for damage caused by subsequent defects in 
the pipes, in the absence of a contract or other obligation requiring 
the company to inspect the same. Cooper v. Gas Co., 3 Ohio App. 77; 
19 ©. C. n. s. 481 (1914). 

But the company may be liable to third parties, if it fails to take 
protective measures after notice that gas is escaping. Lennon vy. Gas 
Co., 4 Ohio App. 153; 22 C. CO. n. s. 247 (1915). 

Water company failing to furnish water to municipality, not lia- 
ble to residents for fire losses. Where property in a municipality 1s 
destroyed by fire through the failure of a water company to furnish 
water and fire apparatus to the municipality in accordance with its 
contract with the municipality, the owner of such property can not re- 
cover damages from the water company. 

Blunk v. Dennison Water Supply Co., 71 O. S. 25v. 

Akron, ete., Co. v. Brownlees, 10 C. C. 620; 5 C.D. 1. 

3oston, etc., Co. v. Salem Water Co., 94 Fed. 238. 


Construction of Sections 9320 and 9324. 
See Brush, ete., Co. v. Jones, ete., Co. 235 We Le By OZone DG. GaroauE 
3 C. D. 168; affirmed, 29 W. L. B. 72. 


Section 9321. (Gas or electric companies may manufac- 
ture and supply both electricity and gas.) Every corpora- 
tion organized under the laws of this state to manufacture 
and supply artificial gas for light, heat and power purposes 
or for any of such purposes, and every corporation organ- 
ized under the laws of this state to manufacture and supply 
electricity for light, heat and power purposes, or for any 
of such purposes, in addition to all powers heretofore con- 
ferred, but subject to statutory provisions in force relating 
to the granting of franchises by municipalities for either 
of such purposes at the time of eranting the franchise, may 
manufacture and supply electricity and artificial gas, re- 
spectively, for light, heat and power purposes, and to make 
all contracts, and do all things necessary and convenient 
for furnishing the same for both public and private objects. 
(R. S. See. 3550a; 98 v. 150; 97 v. 208; 90 v. 291.) 

A corporation organized to manufacture gas for lighting purposes 


may amend its charter under G. C. § 8719 so as to employ both gas and 
electricity. ; A 
Picard v. Hughey, 58 O. S. 577. 


_ Section 9222. (Consent of municipality.) Nothing here- 
in confers any right to engage in such business or to erect 
or maintain structures in a street, alley or publie place 
without the consent of the municipality in which it is to be 


1599 GAS AND WATER COMPANIES. G. C. § 9324 


constructed. (R. S. Sec. 3550a; 98 v. 150; 97 v. 258: 90 
y. 291.) 


Section 9323. (Contract with municipality.) Ordinances 
and resolutions heretofore passed by any municipal corpora- 
tion, and contracts heretofore made by and between any 
municipality and company organized to manufacture and 
supply gas, which were and still are intended to provide for 
supplying electricity for a municipal purpose and as to 
which the time of performance has not begun to run, or 
has not expired, shall be as valid and binding as if this 
statute had been in force when such ordinance or resolution 
was passed or contract made. (R. S. Sec. 3550a; 98 y. 
150; 97 v. 258; 90 v. 291.) 


For constitutionality of this section, see Kumler v. Silsbee, 38 O. S. 445. 


Section 9324. (Contracts with municipality for light and 
water.) The municipal authority of any city or village or 
the trustees of any township, in which a gas or water com- 
pany is organized. may contract with such company for 
lighting or supplying with water the streets, lands, lanes, 
squares and public places in such city, village, or township. 
(R. 8. Sec. 3551; 98 v. 150; 71 v. 98, § 54.) 


See §§ 3981, 3994 and notes. 

One who has furnished gas to a municipality can not recover there- 
for in the absence of a contract. There is no implied liability to pay 
on the part of the municipality. 

Wellston v. Morgan, 65 O. S. 219. 

Liability of municipality for gas or water furnished under invalid 
contract, ; 

See Wellston v. Morgan, 59 O. S. 147. 

Defiance Water Co. v. Defiance, 68 O. S. 520. 

Defiance Water Co. v. Defiance, 90 Fed. 753. 

Defiance v. MeGonigal, 150 Fed. 689; 15 QO. F. D. 291; affirming, 140 

Red, 621: 26. 0. BE. Dr 100: 

See also note to § 3994. 

Where property in a municipality is destroyed by fire through the 
failure of a water company to furnish water and fire apparatus to the 
municipality in accordance with its contract with the municipality, the 
owner of such property can not recover damages from the water company. 

Blunk v. Dennison, ete., Co., 71 O. S. 250. 

Akron, ete., Co. v. Brownlees, 10 C. CO. 620; 5 C. D. 1. 

Boston, ete., Co. v. Salem Water Co., 94 Fed. 238. 

Construction of contract for “lowest averaged price” of gas furnished 
to private consumers in certain other cities. 

See Cincinnati v. Gas Light & Coke Co., 53 O. S. 278. 
Construction of former act. 

See Circleville, ete., Co. v. Buckeye Gas Co., 69 O. S. 259. 

Gas Co. v. Lima, 4 C. C. 22; 2 C. D. 296. 

A municipal contract for electrie light or water may be made with- 


out competitive bidding. 


G. C. § 9329 OHIO PRIVATE CORPORATIONS. 1600 


Rep. Atty. Gen. 1911-1912, p. 1549. 
Contra, Rep. Atty. Gen. 1910-1911, p. 298. 


Section 9325. (Gas company may extend mains beyond 
city.) A gas company in a city or village may extend its 
pipes used for conveying gas to the various localities and 
inhabitants of the city or village, to any place in the 
vicinity thereof, outside the corporate limits; but the right 
of way must be obtained from the corporate or other au- 
thorities, or person having control of the places to be af- 
fected by such extension. (R. S. Sec. 3552; 56 v. 92, §1.) 


Where a gas company, under the provisions of this section, extends 
into a village its pipes used for conveying gas, and is vested with the 
right of way where such pipes are laid, and uses such pipes to convey 
to the village lamps, gas manufactured outside of such village, and uses 
such manufactory and pipes as one plant, such company may be regarded 
as established in such village, within the meaning of section 3982; and 
such extension of pipes may be regarded as the extension of gas works 
for supplying the village with gas, within the meaning of section 3989. 

Cincinnati Gas Co. v. Avondale, 43 O. S. 257. 


Section 9326. (Standard measure for gas.) The stan- 
dard or unit of measure for the sale of illuminating gas by 
meter shall be the cubie foot, containing sixty-two and three 
hundred twenty-one one-thousandth pounds avoirdupois 
weight of distilled or rain water, weighed in air, of the 
temperature of sixty-two degrees Fahrenheit’s scale, the 
barometer being at twenty-nine and one-half inches. (R. 
S. Sec. 3553; 63 v. 164, § 5.) 


Section 9327. (Meter must be sealed and stamped.) No 
meter shall be set unless it is tested bya meter-prover, 
sealed and stamped as hereinafter provided. A company 
authorizing the setting of a meter, or allowing it to be used 
by a consumer of gas, without being so sealed and stamped, 
shall forfeit and pay not less than twenty-five nor more 
than one hundred dollars, to be recovered upon the com- 
plaint of such consumer, in the name of the state, before 
any court of competent jurisdiction. (R. S. See. 3504; 64 
v. 39, §6.) 


This section is constitutional. 
Cincinnati, ete., Co. v. State, 18 O. S. 237. 


Section 9328. Repealed. (106 v. 554; R. 8. Sec. 3555; 
88 v. 123; 63 v. 164, § 7.) 


Section 9329. (Meters, testing of.) Meters in use shall 
be tested on the request of the consumer, in his presence, 
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if desired, with a meter-prover, tested and sealed as pro- 
vided by law, by an officer or servant of the company. 
If the meter be found to be correct, and it shall be deemed 
correct if there be-no greater variation than three per cent, 
the party requesting the inspection shall pay a fee of twenty- 
five cents, and the expense of removing it for the purpose 
of being tested. The re-inspection shall be stamped on 
the meter. If proved incorrect, no fees or expense shall 
be paid by the consumer, and the company shall furnish 
a new meter without charge to the consumer. No gas com- 
pany shall charge rent for meters. (R. S. See. 3556; 99 y. 
471; 64 v. 39, § 9.) 


This section is constitutional. 

Cincinnati, etec:, Co. v. State, 18 O. S. 237. 

This section prohibits a private company from charging rent for 
meters, although § 3982 provides that the council may fix the rental 
charge for meters. A municipality, operating its own gas plant, may 
charge rent therefor. Rep. Atty. Gen. 1912, p. 1805. 


Section 9330. (To what companies applicable.) The pro- 
visions of the preceding section shall apply to all gas com- 
panies, supplying the public with either natural or artificial 
gas. The failure of any person, firm or corporation so pro- 
viding either natural or artificial gas to the publie to 
comply with the provisions of such section shall eause the 
person, firm or corporation to forfeit and pay to the state 
not less than twenty-five dollars, nor more than one hun- 
dred dollars, to be recovered upon the complaint of any 
consumer of such gas in the name of the state before any 
court of competent jurisdiction. (R. S. Sec. 3556; 99 vy. 
471; 64 v. 39, § 9.) 


Constitutionality, see Cincinnati, ete., Co. v. State, 18 O. S. 287. 


Section 9331. (Merchantable gas.) Illuminating gas 
which has a minimum value of less than twelve candles— 
that is, a burner consuming five cubic feet per hour must 
give a light, as measured by photometric apparatus in ordi- 
nary use, of not less than twelve standard sperm candles, 
each consuming one hundred-and twenty grains per hour— 
shall not be merchantable. (106 v. 554; R. S. See. 3557; 64 
v. 39, § 10.) 


Section 9332. (May enter premises to inspect meter.) 
If duly authorized in writing by the president, treasurer, 
agent or secretary of a gas company, at any reasonable time, 
its officer or servant may enter any premises lighted with 
gas supplied by such company, for the purpose of exam- 
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ining or removing the meters, and of ascertaining the quan- 
tity of gas consumed or supphed. If a person, directly or 
indirectly, prevents or hinders such officer or servant from 
so entering such premises, or from making such examina- 
tion or removal, on complaint by the officer or servant, under 
oath, to a justice cf the peace of the county wherein such 
premises are situate, stating the facts in the case, so far 
as he has knowledge thereof, the justice may issue a warrant, 
directed to any constable of the city or village where such 
company is located, commanding him to take sufficient aid, 
and repair to such premises, accompanied by such officer or 
servant, who shall examine such meters and ascertain the 
quantity of gas consumed or supplied therein, and, if re- 
quired, remove any meters belonging to the company. (R. 
S. See. 3558; 63 v. 164, § 11.) 


Constitutionality, see Cincinnati, ete., Co. v. State, 18 O. S. 237. 


Section 9333. (Company may shut off gas.) If any 
person so supplied with gas neglects or refuses to pay the 
amount due therefor, or for rent of articles hired by him of 
the company, it may stop the gas from entering the prem- 
ises of such person. In such cases after twenty-four hours’ 
notice, the officers, servants or workmen of the gas com: 
pany may enter the premises of such parties, between the 
hours of eight in the forenoon and four in the afternoon, 
take away such property of the company, and disconnect 
any meter from the mains or pipes of the company; but it 
shall not refuse to furnish gas on account of arrearages due 
the company for gas furnished to former occupants of the 
premises. (R. 8S. Sec. 3559; 63 v. 164, § 12.) 


A municipal corporation owning and operating its own waterworks 


may make a rule providing that water shall be shut off, if a consumer 
is delinquent in payment, and providing a reasonable charge for turning 
the water off and on. The determination by city officials, of the amount 
due, is not final, and a consumer may apply to the courts for a deter- 


mination of the amount, and to restrain the entorecement of such rule 
pending such determination. 
Mansfield v. Humphreys Mfg. Co., 82 O. S. 216. 


Section 9334. (Cash deposit; interest.) No person, firm, 
or corporation engaged in the business of furnishing gas, 
water or electricity to consumers of such products, shall de- 
mand or require a consumer to deposit cash in any sum 
whatever as security for the payment of any bills for any 
such commodity to be so furnished, if the proposed consumer 
be a freeholder who is financially responsible or a person 
who is able to give a reasonably safe guaranty in an amount 
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sufficient to secure the payment of bills for fifty days’ 
supply. In case no such security can be furnished, a de- 
posit not exceeding the amount of the monthly average of 
the annual consumption by such consumer plus thirty per 
cent may be required, upon which deposit there shall be 
allowed and paid to the consumer, interest at the rate of six 
per cent per annum, provided it remains on deposit six con- 
secutive months. (R. S. See. 3559a; 99 v. 445.) 


Section 9335. (Contrary rule unlawful.) The making 
of any rule, regulation or requirement in conflict with any 
of the provisions of the preceding section, is strictly for- 
bidden, and hereby declared to be unlawful. (R. S. See. 
3509a; 99 v. 445.) 


Section 9336. (Forfeiture.) Any person, firm or corpora- 
tion violating any of the provisions of the second preceding 
section, upon conviction thereof, shall forfeit all right to 
collect or receive any sum whatever from such consumer for 
gas, water or electricity so furnished. (R. S. See. 3559b; 
99 v. 445.) 


Section 9337. (Tampering with meter.) Every person 
who wilfully or fraudulently injures, or suffers to be in- 
jured, a meter belonging to a gas company, or prevents a 
meter from duly registering the quantity of gas supplied 
through it, or hinders or interferes with its proper action 
or just registration, or attaches a pipe to a main or pipe 
belonging to such company, or otherwise burns or uses or 
causes to be used, gas supplied by such company, without 
the written consent of an officer thereof, unless it passes 
through a meter set by the company; or fraudulently burns 
the gas of the company, or wastes it, for every such act 
shall forfeit and pay to the company not more than one 
hundred dollars, to be recovered in an action brought by it 
against such offender, and in addition thereto, pay the com- 
pany the amount of damage by it sustained by reason of 
such injury, prevention, waste, consumption or hindrance. 
(R. S. See. 3560; 63 v. 164, §§ 138, 14.) 


Section 9338. (Meter-prover and photo-meter; penalty.) 
All gas companies supplying the publie with artificial or 
natural gas, which are not supplied with such apparatus, 
forthwith shall provide for their use a meter-prover, the 
holder of which must contain not less than five feet, such 
prover to be tested in the place where it is to be used and 
stamped and sealed by the public utilities commission of 
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Ohio, all such tests to be open to the public. All gas com- 
panies supplying artificial or natural gas for illuminating 
purposes shall on the order of the public utilities commission 
of Ohio provide for their use a photometer of a type ap- 
proved by such commission. The failure on the part of any 
person, firm or corporation supplying the public with arti- 
ficial or natural gas to comply with the provisions of this 
section shall cause said person, firm or corporation to forfeit 
and pay to the state not less than twenty-five dollars nor 
more than one hundred dollars to be recovered upon the 
complaint of any such consumer, in the name of the state, 
before any court of competent jurisdiction. (106 v. 554: R. 
S. See. 3561; 99 v. 471; 88 v. 123; 73 v. 227, §3.) 


See Gas Fuel Co. v. Andrews, 50 O. S. 695. 
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PART XIX. 


INSURANCE COMPANIES. 


SUBDIVISION I. 
SUBDIVISION II. 


INSURANCE UPON 
INSURANCE UPON PROPERTY AND AGAINST 


PERSONS. 


CERTAIN CONTINGENCIES. 


SUBDIVISION I. 


INSURANCE UPON PERSONS. 


CHAPTER 1. Legal Reserve Life. 
CHAPTER 2. Standard Forms, Provisions and Prohibitions. 
CHAPTER 3. Mutual Protective. 
CHAPTER 4. Fraternal. 
CHAPTER 1. 
LEGAL RESERVE LIFE. 
Domestic. § 9364. Companies heretofore or- 
ganized. 
§ 9339. Purpose for which may be 
formed. 
ttn Articles of incorporation. Foreign. 
9341. Approval by attorney-gen- 
eral. § 9365. Companies organized by 
§ 9342. Opening of subscription congress or in other state. 
book. § 9366. Other requirements of for- 
§ 9348. Whole capital must be paid eign companies. 
in and invested. § 9367. Deposit with superintend- 
§ 9344. Insurance of structures on ent of insurance or other 
mortgaged lands. officer. 
§ 9345. Increase of capital stock. § 9368. Filing copy of charter and 
§ 9346. Deposit of securities with statement. 
superintendent. § 9369. Filing of waiver. 
§ 9347. Change of deposits and § 9370. Annual statement of for- 
collection of interest. eign company. 
§ 9348. Deposit in excess of re- § 9371. Statement as to tontine 
quired amount. policy. 
§ 9349. When company may com- § 9372. Renewal certificates of au- 
mence business. thority. 

§ 9350. Renewal of license. § 9373. Deposit of foreign com- 
§ 9351. Consolidation and reinsur- panies; appointment of 
ance. agent for service. 

§ 9352. Petition to superintendent § 9374. Annual and other state- 
of insurance. ment to be filed. 

§ 9358. Notice to policyholders. § 9375. Supplementary statements. 
§ 9354. Commission to hear and de- § 9376. Renewal certificates of au- 

termine petition. thority. : 
§ 9355. Approval and order of com- § 9377. Certificates of authority to 

mission. act as agent. 
§ 9356. Costs. § 9378. Failure to make statement. 
§ 9357. Accumulations, how in- § 9879. Duration licenses. 

vested. § 9380. When foreign companies 
§ 92858. Investments. must appoint agents to 
§ 9359. What real estate company receive service. 

may acquire. § 9381. Failure to appoint agent. 
§ 9360. When real estate to be sold. § 9382. Who are agents to receive 
§ 9361. Certain action authorized. service. pet 
§ 9362. Dividends. § 9383. Mav change securities and 
§ 9363. Annual statements. collect interest. : 
§9363-1.Valuation of bonds; § 9384. Authority mav_ be _ with- 


method. 


dfawn in certain cases. 
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Domestic and Foreign. § 9397. 

§ 9385. What kind of business § 9398. 
such companies may do. _ 3 

§ 93 Statements as to partici- § 9398-1. 
pating and nonparticipat- 
ing policies. : 

§ 9387. Policyholders entitled to s 
copies of applications, | § 9398-2 

§ 9388. Effect of failure to deliver § 9399. 
copies. : 

§ 9389. Copies of applications to § 9400. 
accompany policies is- § 9401. 
sued. ; ’ 

§ 9390. Application to be in ordi- 
nary written or printed § 9402 
language. 

§ 9391. When false answer mate- § 9403. 
rial. § 9404. 

$9392. Estoppel from certain de- 
fenses. 

§ 9392-1. Minor’s contract for life 
insurance. § 9405. 

§ 9393. Who may be beneficiary. § 9406. 

§ 9394. Insurance exempt from § 9407. 
claims of creditors. 

§ 9395. Premium paid in fraud of § 9408. 
creditor. 

§ 9396. When company liable to § 9409. 
creditor. 

DOMESTIC. 


1606 


Wife may insure life of 
husband. 


Policy assigned to married 


woman. 
Proceeds of policy not 
subject to transfer, in- 
cumbrance, or legal proc- 
ess in certain cases. 


. Rights of creditors. 


Beneficiary in case of death 
of wife. : 

Policy to defraud creditors. 

Discrimination against per- 
sons of African descent 
prohibited. 

Procedure when application 
of such persons refused. 
Discriminations prohibited. 
Rebates or special favors 
prohibited. Incrimination 
no ground for refusal of 

testimony. 
Penalty. 
Revocation of license. 


Solicitor is agent of com- 
pany. 

Misrepresentation as to 
policy or dividends. 
Penalty. 


Section 9339. (Purpose for which may be formed.) Any 
number of persons, not less than thirteen, may associate and 
a company to make insurance upon the lives of. in- 
dividuals, and every insurance appertaining thereto or con- 


form 


nected therewith, 
purchase, 


27, 1872, 69 v. 150, § 1.) 


Classification of life insurance companies. The Ohio statutes divide 


life insurance companies, other than fraternal, 
panies that have a capital stock, or at le 
that have neithe 
first class are 
et seq. 
State v. Matthews, 58 O. S. ey 
Corporations organized under Ohio 


or dispose of annuities. 


(1898). 


organized for profit, which must have 


holders. 
of members 
formed under § 9427 et seq. 
State v. Standard Life 
Representations ma 
tual insurance business, 


(2) Those organized for 
associated together f 


de by a stoc 


on the mutual or stock plan, and grant, 
(R. S. See. 3587; April 


into two classes, (1) com- 


ast capital, and (2) companies 
r capital stock nor capital. 


granted by § 9339 and those of the second class by § 9427 


The general powers of the 


laws are of two classes: (1) Those 


a capital stock owned by stock- 


purposes other than profit, consisting 
or a lawful purpose. 
belong to the second class. 
Ass’n, 38 O. S. 281 (1882). 
k company that it was doing a mu- 
and the fact that policy holders, who elected to 


Corporations 


take participating contracts, had written in their contracts a stipulation 


that they should share in the profits 
not transform such 
participating contrac 
from treating, 
clearly arose 

State v. 


as belonging to 
from profits of the 
Insurance Co., 13 C. 
affirmed, 84 0. S. 459. 


company into a 
ts mutual insur 


n. 8. 


“as apportioned by the company” do 
mutual company or even make the 
ance contracts, or estop the company 
its stockholders, 
non 


a surplus fund which 


-participating business. 
49; 22 C. D. 262 (1910); 
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‘See Bell v. Insurance Co., 14 C. C. n. gs. 385 CLS We sete, SF 
Oy Nak easy 


Powers of each class. The powers of a company of the first class 
(§ 9339 et seq.) are unlimited as to the individuals it may insure, but 
are limited to insuring “on the mutual or stock plan.” A company or 
association of the second class (§ 9427 et seq.) can only insure a member 
of the corporation, and its business must be transacted “on the assess- 
ment plan.” 

State v. Matthews, 58 O. S. 1, 8 (1898). 

The first class has no authority to transact business “on the assess- 
ment plan.” ‘The lack of such power results solely from the omission 
of the legislation to grant it. 

State v. Matthews, 58 O. S. 1 (1898). 

But a foreign corporation, authorized, by the laws of its home state, 
to transact business on the assessment plan should not be refused ad- 
mission to do such business in Ohio, under § 9435, because it has a capital 
stock. 

State v. Matthews, 58 O. S. 1 (1898). 

A foreign company which carries a line of assessment or stipulated 
premium policies can not be admitted to Ohio to do business on the 
mutual or stock plan as a full legal reserve company and to write only 
full legal reserve business. 

5 Opins. Attys. Gen. 679 (1902). 


Forfeiture of franchise. Where an insurance company has misused 
its franchise it may be ousted therefrom by a proceeding in quo warranto. 

See § 12304. 

State v. Standard Life Ass’n, 38 O. S. 281 (1882). 

In such a quo warranto proceeding the court can not concern itself 
with the rights of policy holders or stockholders, but can only consider 
whether some public mischief is being done or threatened. 

State v. Insurance Co., 18 C. C. n. s. 49; 22 OC. D. 262 (1910); 

affirmed, 84 O. S. 459. 

A judgment, in a quo warranto proceeding brought by the attorney 
general to test the right of a company to declare a dividend out of a sur- 
plus fund, dismissing the petition, is no defense to an action by holders 
of participating policies seeking to conserve their interest in such surplus 
fund, where the policy holders were not parties to the quo warranto pro- 
ceeding. 

Bell v. Insurance Co., 14 C. C. n. s. 385 (1911); s. ¢, 87 O. S. 475. 


Application of general corporation law to life insurance companies. 
G. C. § 8623 does not authorize the incorporation of insurance companies, 
as the organization of such companies is specially provided for in title 
IX, division ITI, G. C. 

State v. Pioneer Live Stock Co., 38 O. S. 347 (1882). : 

Corporations formed under § 9427 et seq., though not subject to the 
provisions of title IX, division ITI, chapter 1 of the General Code relating 
to life insurance companies “on the mutual or stock plan” are subject to 
all the general provisions of title IX, division I, chapter 1, G. C., which 
apply to corporations not for profit. 

State v. Standard Life Ass’n, 38 O. S. 281 (1882). 


Powers of life insurance companies. 
See $9385 and note. 
Deposit of securities. A company organized under this section must 


furnish security for the assured, as required by § 9346. 
State v. Moore, 38 O. S. 7, 11 (1882). 
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Section 9340. (Articles of incorporation.) Such persons 
shall file in the office of the secretary of state articles of in- 
corporation, signed by them, setting forth their intention 
to form a company for the purposes named in this chapter, 
which articles shall comprise a copy of the charter they 
propose to adopt. The charter shall set forth the name of 
the company, which shall not be the corporate name or 
title used to designate any fire, life, marine, or other in- 
surance company existing under the laws of this state, the 
place where it is to be located, the kind of business to be 
undertaken, the manner in which its corporate powers are 
to be exercised, the number of directors or trustees, the man- 
ner of electing them and other officers, a majority of whom 
shall be citizens of this state, the time of such election, the 
manner of filling vacancies, the amount of capital to be 
employed, and such other particulars as are necessary to 
explain and make manifest the objects and purposes of 
the company, and the manner in which it is to be conducted. 
Such directors and trustees must be stockholders or mem- 
bers, and the number thereof may be increased at the will 
of the stockholders representing a majority of the stock, 
or of a majority of the members, to not more than twenty- 
one. (R. S. Sec. 3588; April 27, 1872, 69 v. 150, § 4; April 
11, 1863, 60 v. 75, §1; May 14, 1878, 75 v. oof, SIS4& S, 
Bliss. & . 219.) 


The words “the amount of capital to be employed” mean authorized 
capital stock. 

Rep. Atty. Gen. 1911-1912, Pp. SO; 82. 

The par value and number of shares may, but need not, be stated. 
Rep. Atty. Gen. 1912, p. 24. 

gare articles may be amended under § 8719. Rep. Atty. Gen. 1912, 
p. 24. 


Section 9341. (Approval by attorney-general.) When 
such articles are filed in the office of the secretary of state, 
and the name assumed by the company is not so nearly simi- 
lar to that of any other company organized in this state 
as to lead to confusion or uncertainty on the part of the 
public, the secretary of state shall submit them to the at- 
torney-general, for examination. If found by him to be in 
accordance with the provisions of this chapter, and not 
Inconsistent with the constitution and laws of the United 
States and of this state, he shall certify to and deliver them 
to the secretary of state, who shall cause them, with the 
certificate of the attorney-general, to be recorded in a book 
to be kept for that purpose. Upon application of the signers 
thereof the secretary of state shall furnish to them a certi- 
fied copy of such articles and certificate. (R. S. See. 3589; 
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April 27, 1872, 69 v. 150, §5; May 14, 1878, 75 v. 557, §1; 
S, & 8. 219.) 

A corporation organized to act as insurance agent is not an in- 
surance company. The articles need not be approved by the attorney 
general. Opins. Atty. Gen. 1915, p. 2357. 

The provisions of this section, as to name, do not apply to mutual 


protective associations organized under § 9427 et seq. 
4 Opins. Attys. Gen. 343 (1890). 


Section 9342. (Opening of subscription book.) When the 
signers of such articles receive from the secretary of state 
a certified copy thereof, and desire to organize such com- 
pany, they shall publish their intention in a paper published 
and having general circulation in the county in which the 
company is to be organized. After the publication has 
been made for six weeks, they may open books to receive 
subscriptions to the capital stock, keep them open until the 
amount required by this chapter is subscribed, distribute 
the stock among the subscribers, if more than the necessary 
amount is subscribed, collect the capital and complete the 
organization of the company. (R. S. See. 8590; April 27, 
ie (ens60) Varlo0s &§ 63s. GS. 219.) 


Certain provisions required in subscription contract, § 6373-12. 

Organization expense limited, § 6373-12. 

Duty of superintendent of insurance, § 6373-19. 

Directors and officers can not be elected until the entire authorized 
capital stock is paid in. 

Rep. Atty. Gen. 1911-1912, p. 80. 

This section and § 9343 are “special provisions” within the meaning 
of § 8737 and supplant the provisions of the general corporation law, 
§§ 8630 to 8635. ; 

Rep. Atty. Gen. 1911-1912, p. 80, 84. 


Section 9343. (Whole capital must be paid in and in- 
vested.) No joint stock company shall be organized under 
this chapter with less than one hundred thousand dollars 
capital. Before proceeding to business, the whole ‘capital 
shall be paid in and invested in treasury notes, in stocks 
or bonds of the United States, or of the state of Ohio, or 
of any municipality or county thereof, or in mortgages on 
unincumbered real estate within this state worth double the 
amount loaned thereon. (R. S. See. 3591; March 5, 1902, 
95 v. 38; April 27, 1894, 91 v. 39; April 9, 1873, 70 v. 118, 
7; or & S. 219.) 

Investment of accumulations, § 9357. 

Directors and officers can not be elected until the entire authorized 
capital stock is’ paid in. 

Rep. Atty. Gen. 1911-1912, p. 80. 

The capital stock can not be reduced, although in excess of $100,000. 

Rep. Atty. Gen. 1911-1912, pp. 80, 110. 
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Where a note and mortgage were executed by a stockholder in pay- 
ment of his stock subscription, the stock, under this section, was re- 
garded as paid up, and the note and mortgage as given for money loaned 
or invested by the company. The liability of the stockholder on the note 
and mortgage was held to be not less than that of any other borrower, 
and his rights as a stockholder not superior to those of non-borrowing 
stockholders. 

Insurance Co. v. Curtis, 35 O. S. 343, 350 (1880). 

See also, as to liability of stockholders on notes given in payment 
for stock. 

Insurance Co. v. Jones, 85 O. S. 351 (1880). 

Ehrman v. Insurance Co., 35 O. S. 324 (1880). 

Kilbreath v. Gaylord, 34 O. S. 305 (1877). 

Where its charter authorized an insurance company to invest in 
“bonds and mortgages,” a mortgage securing a promissory note was held 
to be valid and enforceable by the company. 

Bank v. Insurance Co., 41 O. S. 1 (1884). 

Usurious interest, effect of stipulations for, see note to § 8627. 


Unincumbered real estate. The view has been expressed that a 
building restriction constitutes an incumbrance within the meaning of 
this section, and that an insurance company can not invest in a first 
mortgage on restricted property. 

Rep. Atty. Gen. (1909-1910) 343. 

Compare, Engle v. Morrison, 6 C. CG. n. s. 609 (1904) ; aff'd, no rep., 

73 O. S. 388. 


Section 9344. (Insurance of structures on mortgaged 
lands.) If the amount loaned exceeds one-half the value 
of the land mortgaged, exclusive of structures thereon, such 
structures shall be insured in an authorized fire insurance 
company in any amount not less than the difference be- 
tween one-half the value of such land exclusive of struc- 
tures, and the amount loaned, and the policy assigned to 
the mortgagee. (R. S. See. 3991; March 5, 1902, 95 v. 38 ; 
April 27, 1894, 91 v. 39; April 19,9 1873," 70, 118,87 =e, 
& S. 219.) 


Section 9345. (Increase of capital stock.) When in the 
opinion of the board of directors thereof, a company organ- 
ized under any law of this state, requires a larger amount 
of capital than that fixed by its articles of incorporation, 
if authorized by the holders of two-thirds of the stock, they 
shall file with the secretary of state a certificate setting 
forth the amount of the desired increase, and thereafter 
the company shall be entitled to have the increased amount 
of capital fixed by the certificate, which shall be invested 
as required by the preceding two sections. (R. S. See. 3592; 
April 27, 1872, 69 v. 150, § 6.) 

A surplus fund, arising from the profits of the company, may be 
applied toward payment of increased stock, and a stock dividend declared 
therefrom. The fact that the company falsely represented that it was 


doing a mutual business, and inserted in the contracts of many policy 
holders a stipulation that they should share in the profits “as appor- 
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tioned by the company,” does not estop the company from treating, as 
belonging to its stockholders, a surplus fund which clearly arose from 
profits on the non-participating business. 

State v. Life Insurance Co., 13 C. C. n. s. 49; 22 C. D. 262 (1910); 

affirmed, 84 O. S. 459. 

See Bell v. Insurance Co., 14 C. C. n. s. 385 (1911). 

A legal reserve life insurance company can not reduce its capital 
stock under G. C. § 8700. 

Rep. Atty. Gen. 1911-1912, pp. 80, 110. 

But by amending its articles under § 8719 it may change the par 
value and number of its shares. Rep. Atty. Gen. 1912, p. 24. 


Section 9346. (Deposit of securities with superintendent. ) 
Any such company may invest its capital in such stocks, 
bonds, or mortgages, and change and invest it or any part 
thereof in like manner, at pleasure. But no company shall 
commence business until it has deposited with the super- 
intendent of insurance at least one hundred thousand dol- 
lars, in such stocks, bonds, and mortgages, or one or more 
of them, duly made or assigned to the superintendent in 
trust for the purposes mentioned in this chapter. When a 
mortgage of real estate is assigned to the superintendent, 
the assignment shall be immediately entered in the records 
of the county in which the real estate is situated, the fee 
for the recording of which shall be paid by the company. 
(R. S. See. 3598; April 27, 1872, 69 v. 150, §8; S. & S. 219.) 


Collection of claims from securities, see § 641. 

This section relates to domestic companies organized under § 9339. 
Deposits by foreign companies are regulated by § 9367. 

State v. Moore, 38 O. S. 7, 11 (1882). 

The deposit is solely for the security of policy holders, and not for 
the security of general creditors, and before resort can be had to this 
fund, there must be shown some specific amount due, or that may become 
due, on account of such policy holders. 

Falkenbach v. Patterson, 43 O. S. 359 (1885). 

Where accommodation securities are given to the company, for the 
purpose of being deposited with the superintendent, upon the insolvency 
of the company, such securities are subject to the claims of the policy 
holders; but as against general creditors, the same defenses may be in- 
voked as against the company. The makers of such accommodation securi- 
ties, as against policy holders, are estopped to deny the existence of tne 
corporation and its powers to issue such policies. 

Falkenbach y. Patterson, 43 O. S. 359 (1885). 

See Cooke v. Warner, 56 Conn. 234 (1888). 

Securities deposited in trust for the benefit and protection of policy 
holders, can not be recovered from the superintendent of insurance by 
the assignee for creditors of the insurance company, without showing that 
the company is no longer liable to any of its policy holders. It is the 
duty of the superintendent, where a company becomes insolvent, to dis- 
tribute the funds deposited pro rata among the policy holders, and, when 
their claims are satisfied, to pay the balance to the company, its suc- 
cessors or assigns. 

State v. Matthews, 64 O. S. 419 (1901). 

See § 641. 
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Section 9347. (Change of deposits and collection of in- 
terest.) The superintendent of insurance shall hold such 
securities as security for policy holders in the company; 
but so long as any company so depositing continues solvent 
he shall permit it to collect the interest or dividends on such 
securities, and from time to time to withdraw them, or a 
part thereof, on depositing with him other securities ot the 
kinds heretofore named, and of equal value with those with- 
drawn. (R. 8S. Sec. 3594; April 22, 1904, 97 v. 149; April 
Bi; 1872;.69 v.°150; $9; 8. G&S. 2205) 


Section 9348. (Deposit in excess of required amount.) 
In case a company making or maintaining such deposit, 
through inadvertence or by reason of not having securities 
in such denomination as to make the exact sum of one 
hundred thousand dollars, deposits securities in excess of 
the requirement, such excess shall be held in trust for the 
company and not for the benefit of policy holders, and shall 
be returned to the company making the deposit on its de- 
mand. (R. 8S. Sec. 38594; April 22, 1904, 97 v. 149; April 27, 
1872, 69 v. 150, §9; S. & S. 220.) 


This section authorizes a company to reclaim an excessive deposit 
made by it. 
Rep. Atty. Gen. (1908-1909) 177. 


Section 9349. (When company may commence business.) 
When the company is fully organized and has deposited 
the requisite amount of securities, it shall file with the 
superintendent of insurance a duly certified copy of its art- 
icles of incorporation and approval of the attorney general, 
and a copy of its by-laws or constitution. If the superin- 
tendent finds that the company is duly organized and that 
its capital stock has been subscribed, paid in and invested 
as required by law, unless he finds the name assumed 
by the company so nearly similar to the name of another 
company doing business in this state as to lead to con- 
fusion or uncertainty on the part of the public, he shall 
furnish the company with his certificate of such deposit, 
and with a license duly reciting that the company has com- 
plied with the law and is entitled to transact the business 
defined in section ninety-three hundred and eighty-five, 
which license shall be its authority to commence business 
and issue policies. (R. S. See. 3595; April 22, 1904, 97 v. 
149; April 27, 1872, 69 v. 150, §10; May 14, 1878, 75 v. 
007, §2; 8S. & S. 220.) 


Section 9350. (Renewal of license.) So long as the 
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company complies with the law, the superintendent, annu- 
ally, upon its application, shall renew such license. Certified 
copies thereof may be used in evidence for and against the 
company in all actions. (R. S. See. 3595; April 22, 1904, 
97 v. 149; April 27, 1872, 69 v. 150, §10; May 14, 1878, 75 
We or, 2; 8. & So 220.) 


Section 9351. (Consolidation and reinsurance.) No com- 
pany organized under the laws of this state to do the busi- 
ness of life, accident or health insurance, either on stock, 
mutual, stipulated premium or assessment plan, shall con- 
solidate with any cther company, or reinsure its risks, or 
any part thereof with any other company, or assume or 
reinsure the whole of or any portion of the risks of any other 
company, except as hereinafter provided. Nothing herein 
contained shall prevent any such company from reinsuring 
a fractional part of any individual risk, not exceeding four- 
fifths thereof, in a company duly authorized to transact 
business in this state, or, with the permission of the super- 
intendent of insurance, the whole of such risk; but no com- 
pany, except as hereinafter provided, shall reinsure any part 
of any of its risks when the aggregate amount of its risks re- 
insured shall equal fifty per cent. of its total imsurance in 
force. (April 22, 1918, 103 v. 174; R. S. See. 3597; April 
6, 1900, 94 v. 108; April 15, 1880, 77 v. 267; April 27, 1872, 
69 v. 150, §2; 8S. & S. 218.) 

Reinsurance defined. 
Insurance Co. v. Insurance Co., 38 O. S. 11, 15 (1882). 


See note to § 9555. 
Penalty for violation of this section, see § 13416. 


Section 9352. (Petition to superintendent of insurance.) 
When any such company proposes to consolidate with any 
other company, or enter into any contract of reinsurance, 
it shall present its petition to the superintendent of insur- 
ance, setting forth the terms and conditions of the proposed 
consolidation or reinsurance, and praying for the approval 
or of any modification thereof, which the commission here- 
inafter provided for may approve. (R. S. Sec. 3597; April 
6. 1900, 94 v. 103; April 15, 1880, 77 v. 267; April 27, 1872, 
69 v. 150, §2; S. & S. 218.) 

An Ohio company, authorized to do business in Ohio, in entering 
into a contract to assume the business of a company organized under 
the laws of another state, must follow the procedure provided in 
§§ 9352-9356. Rep. Atty. Gen. 1914, p. 1104. 


Section 9353. (Notice to policyholders.) The superin- 
tendent thereupon shall issue an order of notice, requiring 
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notice to be given by mail to the policyholders of such 
company, of the pendency of such petition, and the time and 
place at which it will be heard, and the publication of the 
order of notice and petition, in five daily newspapers to be 
designated by him, at least one of which shall be pub- 
lished in the city of Columbus, for at least two weeks 
before the time appointed for the hearing on the petition. 
(R. S. Sec. 3597; April 6, 1900, 94 v. 103; April 15, 1880, 
@ v. 267; April 27, 1872, 69 v. 150, §2; S. & 8. 218.) 


Section 9354. (Commission to hear and determine peti- 
tion.) The governor or in the event of his inability to act, 
some competent person resident of the state to be appointed 
by him, the attorney-general, and the superintendent of in- 
surance, shall constitute a commission to hear and determine 
upon such petition. At the time and place fixed in such 
notice, or at such time and place as is fixed by adjourn- 
ment, the commission shall proceed with the hearing, and 
may make such examination into the affairs and condition 
of the company as it may deem proper. The superintendent 
of insurance may summon and compel the attendance and 
testimony of witnesses and the production of books and 
papers before the commission. Any policy-holder or stock- 
holder of the above named company or companies may ap- 
pear and be heard in reference to such petition. (R. S. 
Sec. 3597; April 6, 1900, 94 v. 103; April. 15, 1880: 07% ae 
267; April 27, 1872, 69 v. 150, $2; 5. & S..218:) 


Section 9355. (Approval and order of commission.) If 
satisfied that the interests of the policy-holders of such com- 
pany or companies are properly protected, and that no rea- 
sonable objection exists thereto, the commission may approve 
and authorize the proposed consolidation or reinsurance, or 
of such modification thereof as seems to it best for the 
interests of the policy-holders, and make such order with 
reference to the distribution and disposition of the surplus 
assets of any such company thereafter remaining, as shall be 
Just and equitable. Such consolidation or reinsurance shall 
only be approved by the consent of all the members of the 
commission, whose duty it will be to guard the interests of 
the policy-holders of any such company or companies pro- 
posing to consolidate or reinsure. (R. S. See. 3597; April 
6, 1900, 94 v. 103; April 15, 1880, 77 v. 267; April yi fem Hs 
69 v. 150, §2: 8. & §. 218.) 


Consolidation of several companies having an aggregate capital 
and surplus in excess of $100,000 into one company with a capital 
stock of that amount only, under a plan contemplating distribution 
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of surplus assets of $2,000,000 to holders of common trust certificates 
could not lawfully be sanctioned. Opins. Atty. Gen. 1915, p. 171. 


Section 9356. (Costs.) All expenses and costs incident 
to such proceedings shall be paid by the company or com- 
panies bringing such petition. (R. S. Sec. 3597; April 6, 
1900, 94 v. 103; April 15, 1880, 77 v. 267; April 27, 1872, 
69 V.100,°§ 2; 8. &°S. 218.) 


Section 9357. (Investment of accumulations by insurance 
companies.) A company organized under the laws of this 
state may invest its accumulations as follows: 

1. In United States, state, county, school or city bonds, 
if their market value at the date of purchase is at least 
eighty per cent. of their par value. 

2. In bonds and mortgages upon unineumbered real 
estate, the market value of which is at least double the 
amount loaned thereon, at the date of the investment, and 
in bonds and mortgages upon leasehold estates on real es- 
tate for ninety-nine years renewable forever, unincumbered, 
except rentals accruing therefrom to the owner of the fee, 
the market value of which leasehold estate is at least double 
the amount loaned thereon at the date of investment. If 
the amount loaned exceeds one-half of the value of the land 
mortgaged, or one-half of the value of the leasehold estate 
mortgaged, exclusive of structures thereon, such structures 
must be insured in an authorized fire insurance company or 
companies, in an amount not less than the difference be- 
tween one-half the value of such land, or leasehold estate, 
exclusive of structures, and the amount loaned, and the 
policy, or policies shall be assigned to the mortgagee. The 
value of such real or leasehold estate shall be determined 
by valuation, made under oath, by two real estate owners, 
residents of the county where the real estate, or leasehold, 
is located. 

3. In loans upon the pledge of such bonds or mort- 
gages, if the current market value of the bonds or mort- 
gages is at least twenty-five per cent. more than the amount 
loaned thereon. 

4. In loans upon its own policies, not exceeding the 
reserve or present value thereof, computed according to the 
American experience table of mortality with interest at four 
per cent. or according to such other higher standard or 
standards as the company has adopted, the reserve being 
the amount of debts of life insurance companies by reason 
of their outstanding policies in gross, and which may be so 
treated in the returns for taxation made by them. Such 
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companies may sell, change, or reinvest such investments, 
or any part thereof, at pleasure. (June 9, 1911, 102 v. 356; 
R. 8. § 3598; April 22, 1908, 99 v. 180; March 5, 1902, 95 v. 
39; May 14, 1878, 75 v. 576, §11; S. & S. 220.) 


Investment of capital stock, see § 9343. 


Real estate loans. A loan evidenced by a promissory note, instead 
of by a bond, and secured by mortgage, is substantially in compliance 
with this section and the note and mortgage are valid. 

Bank v. Insurance Co., 41 O. S. 1 (1885). 

It is said that a building restriction is an incumbrance within the 
meaning of this section, and that an Ohio company can not make a loan 
on property restricted to residence purposes. 

Rep. Atty. Gen. (1909-1910) 343. 

Compare, Engle v. Morrison, 6 C. C. n. s. 609 (1904); aff’d, no rep., 

73 O. S. 388. 

Where an insurance company, authorized to acquire notes and mort- 
gages, under certain circumstances, purchases a note and mortgage, in a 
mode or for a purpose not authorized, its title thereto can not be de- 
feated by the maker of the note and mortgage, who is a stranger to the 
agreement by which the property was acquired and who is not injured 
by the transfer. 

Ehrman v. Insurance Co., 35 O. S. 324 (1880). 

See also note to § 8627, Ultra vires acts. 


Loans on policies. See also § 9420-(7) (9). 

Where a company loaned more than the reserve value of a policy, in 
violation of this section, and in the note provided that the policy should 
lapse for non-payment of premiums, the provision for forfeiture of the 
policy was held to be invalid. 

Hoover v. Insurance Co., 7 N. P. 369; 6 L. D. 432 (C. P.); (modified, 

61 0. S. 656). 

3ut the insurance company in such case is entitled to the amount of 
the loan, with interest. 

Insurance Co. v. Hoover, 61 O. S. 656 (1899); modifying, 7 N. P. 

369; 6 L. D. 4382. 

Beneficiaries, who have been compelled to pay a loan made by the 
insured on the policy for his own benefit, may recover from his 
estate the amount of the debt so paid. Schuerman v. Twachtman, 24 
C. C. n. 8. 459 (1916). 


Requirement that borrower take out insurance. Usury. Where a 
life insurance company requires an applicant for a loan at the same time 
to take out an insurance policy on his life on the usual terms and condi- 
tions, such insurance and the premium paid thereon will not be considered 
as compensation in addition to legal interest for the loan or usurious. 

Insurance Co. v. Morrow, 16 C. C. 351; 8 C. C. 419 (1898); aff’d, no 

rep., 61 O. S. 661. 

Insurance Co. v. Hilliard, 63 O. S. 478, 493 (1900). 

_, And when the policy issued is on the life of a third person, in whose 
life the borrower has no insurable interest, the borrower jointly signing 
premium notes with the insured, the transaction is not usurious. 

Insurance Co. v. Hilliard, 63 O. 8S. 478 (1900). 

Taxation. The reserve fund is not a debt owing to the policyholders, 
and can not be deducted from credits in the tax return of the insurance 
company. 

Hynicka vy. Insurance Co., 4 N. P. n. s. 297; 17 L. D. 80 (Super. Ct. 

Cin. 1906) ; aff’d, 5 N. P. n. 5. 265-18) The Dial, 


1617 LIFE INSURANCE COMPANIES. G. C. § 9360 


Accumulated deferred dividends or undivided profits are not a part of 
the reserve fund, and are not debts of the company, but constitute assets 
which must be returned for taxation. 

Insurance Co. v. Hynicka, 5 N. P. n. s. 255; 18 L. D. 1 (Super. Ct. 

Cin. 1907); affirming, 4 N. P. n. s. 297; 17 L. D. 80. 


Section 9358. (Investments.) The preceding section shall 
not prohibit a company from accepting any other assets than 
therein enumerated in payment of debts due it, in order 
to protect its interests, or from acquiring real estate for 
its own use, or by foreclosure in accordance with the laws 
of this state, provided that unincumbered real estate as 
referred to in the preceding section shall be held to mean 
real estate not subject to any other lien, except taxes or as- 
sessments not yet due. (May 17, 1910, 101 v. 254; R. S. 
§ 8598; April 22, 1908, 99 v. 180; March 5, 1902, 90 v. 39 ; 
May 14, 1878, 75 v. 576, §11; 8S. & S. 220.) 


Section 9359. (What real estate company may acquire.) 
No company organized under the laws of this state shall 
purchase, hold, or convey real estate, except for the pur- 
poses and in the manner herein set forth: 

1. Such as is requisite for its immediate accommodation 
in the transaction of its business. 

2. Such as has been mortgaged to it in good faith, by 
way of security for loans previously contracted, or for 
money due. 

8° Such as has been conveyed to it in satisfaction of 
debts previously contracted in the course of its dealings. 

4. Such as it has purchased at sales upon judgments, 
decrees, or mortgages obtained or made for such debts. (R. 
S Sec. 3599; April 27, 1872, 69 v. 150, §12; 8. & S. 220.) 

Where property which a corporation, under certain circumstances, is 
authorized to acquire, is purchased in a mode or for a purpose not au- 
thorized, the title of the corporation to the property can not be defeated 
by a party, who is a stranger to the agreement by which the property was 


acquired, and who is not injured by the transfer. 
Ehrman v. Ins. Co., 35 O. S. 324 (1880). 


Section 9360. (When real estate to be sold.) All real 
estate so acquired, and which is not necessary for the ac- 
commodation of a company in the convenient transaction of 
its business, shall be sold and disposed of within two years 
after the company acquires the title. It shall not hold such 
real estate for a longer period unless it procures a cer- 
tificate from the superintendent of insurance that the inter- 
ests of the company, will suffer materially by a forced sale 
of it, in which event the time for the sale may be extended 
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to such time as the superintendent directs in the certifi- 
cate. (R.S. Sec. 3600; April 27, 1872, 69 v. 150, § 18; S. & S. 
221.) 


Section 9361. (Certain action authorized.) Actions may 
be maintained by a company formed under the laws of this 
state, against any of its members, officers, policyholders, or 
stockholders, for any cause relating to its business; and ac- 
tions may be prosecuted and maintained by any member, 
stockholder, or policyholder, or the heirs or legal represen- 
tative of either, against the company, for losses which accrue 
on any risk, if payment be withheld more than two months 
after the losses become due. (R. S. See. 3601; April 27, 
ISIS 09 Pe 150, (Sb Sak 2S 221.) 


Stipulation in policy limiting time for bringing suit. 
See § 9421 and note. 


Section 9362. (Dividends.) The directors, managers or 
officers of any company organized under the laws of. this 
state shall not, directly or indirectly, make or pay a divi- 
dend, or pay any interest, bonus, or other allowances in 
lieu thereof, to its stockholders, except from surplus funds, 
after setting aside an amount equal to the reserve on all 
its outstanding risks and policies, calculated by what is 
known as the American Experience Table, with interest 
at four per cent, per annum, or by such other higher stand- 
ard or standards as the company may have adopted, and 
the unearned premium on all personal accident and sickness 
insurance. (R. S. See. 3602; April 22, 1908, 99 v. 181; April 
27, 1872, 69 v. 150, § 15.) 


Surplus profits may be applied toward the payment of increased stock 
and distributed among the stockholders as a stock dividend. 

The fact that a company falsely represented that it was doing a 
mutual insurance business and inserted in the contracts of many policy- 
holders a stipulation that they should share in the profits “as apportioned 
by the company” does not estop the company from declaring a stock 
dividend out of a surplus fund that was clearly derived from profits on 
non-participating business. 

State v. Life Insurance Oo,, 180 20 ein: 49; 22 C. D. 262 (1910) ; 

affirmed, 84 O. S. 459, 

A judgment in a quo warranto proceeding,, brought to test the right 
of a company to declare a dividend out of a surplus fund, is no defense 
to an action by holders of participating policies, seeking to preserve 
their interest in such surplus fund, where the policyholders were not par- 
ties to the quo warranto proceeding, 

Bell v. Insurance Co., 14 C. C. n. 5s. 385 (1911); but see s. ¢., 87 

O. S. 475. 

Accumulated deferred dividends or undivided profits are not a part 
of the reserve fund and are not a debt of the company but constitute 
taxable assets. 
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Insurance Co. v. Hynicka, 5 N. P. n. s. 255; 18 L. D. 1 (Super. Ct. 
' Cin. 1907); affirming, 4 N. P. n. s. 297; 17 L. D. 80. 


Section 9363. (Annual statements.) The president or 
vice-president, and secretary or actuary, or a majority of 
the directors of each company organized under the laws of 
this state, annually on the first day of January, or within 
sixty days thereafter, shall prepare, under oath, and deposit 
in the office of the superintendent of insurance, a statement 
showing the condition of the company on the thirty-first 
day of December, then next preceding, exhibiting the fol- 
lowing facts and items, in the following form: 

1. The number of policies issued during the year. 

2. The amount of insurance effected thereby. 

3. The amount of premiums received during the year. 

4. The amount of interest, and all other receipts, speci- 
fying the items. 

5. The amount paid to policyholders of the company 
for losses during the year. 

6. The amount of all other expenditures and disburse- 
ments of the company, specifying such items as the super- 
intendent calls for. 

7. Amount of losses unpaid. 

8. Whole number of policies in force. 

9. Amount insured thereby. 

10. Amount of reserve on all policies in force, calculated 
by what is known as the American Experience Table of 
Mortality, with interest at four per cent per annum, or by 
such other higher standard or standards as the company 
may have adopted, and the unearned premium on all per- 
sonal accident and sickness insurance in force. 

11. Amount of capital stock, specifying amount paid 
and unpaid. 

12. Amount of dividends unpaid; also amount of all 
other liabilities. 

13. <A detailed statement of all the assets of the com- 
pany, and the manner of their investment. 

14. A statement that such company has not violated 
any provision of sections eighty-seven hundred and twenty- 
nine or eighty-seven hundred and thirty, in the form re- 
quired by the superintendent of insurance. 

15. An exhibit of the policy obligations of the com- 
pany, which shall include, in the first annual statement, a 
schedule showing the number, date, age_ when insured, 
amount insured, term of policy, term of premium and amount 
of premium, of all policies issued and schedules of all poli- 
cies cancelled, revived, changed, reduced or inereased and 
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schedule of reinsurances in other companies; and in every 
succeeding annual statement a schedule of the foregoing 
items as to all policies issued during the year, and similar 
schedules of policies cancelled, revived, changed, reduced 
or increased during the year, together with schedules of 
reinsurances in other companies and schedules of additions 
to policies and a list of all other obligations of the com- 
pany requiring valuation. Such exhibit of the policy ob- 
hgations of the company may be required oftener than 
once a year. (R. 8. Sec. 3603; April 22, 1908, 99 vy. 182 ; 
April 9, 1878, 70. v2 118, °$173¢;8e G08. 28.) 


An indictment for perjury against the secretary of an insurance 
company for a false statement under this section need not allege that the 
statement was also sworn to by the president or vice-president. 

State v. Mulford, 12 L. D. 655 (C. P. 1902). 


Section 9363-1. (Valuation of bonds; method.) All bonds 
or other evidences of debt having a fixed term and rate held 
by any insurance company, assessment life association or 
fraternal benefit society authorized to do business in this 
state, may, if amply secured and not in default as to principal 
and interest, be valued as follows: If purchased at par, at 
the par value; if purchased above or below par, on the basis 
of the purchase price adjusted so as to bring the value to par 
at maturity and so as to yield in the meantime the effective 
rate of interest at which the purchase was made; provided 
that the purchase price shall in no ease be taken at a higher 
figure than the actual market value at the time of purchase; 
and, provided further, that the superintendent of insurance 
shall have full discretion in determining the method of eal- 


culating values according to the foregoing rules. (110 v. 
260.) 


Section 9364. (Companies heretofore organized.) All 
companies organized under any law of this state shall con- 
tinue corporations for the purpose for which they were char- 
tered, but subject to all the provisions, requirements, and 
penalties imposed on companies organized under this chap- 
ter, and entitled to all the benefits and privileges of this 


chapter. (R. S. Sec. 3627; April 27, 1872, 69 v. 150, § 29.) 
Cited, Insurance Co. v. Webster, 7 C. C. 511, 535; 4 ©. D. 704 (1893). 
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FOREIGN. 


Section 9365. (Companies organized by congress or in 
other state.) No company organized by act of congress, or 
under the laws of any other state of the United States, 
shall transact any business of insurance defined in section 
nintey-three hundred and eighty-five, on the capital stock 
or mutual plan, in this state, until it procures from the 
superintendent of insurance a certificate of authority so 
to do; nor shall any person or corporation, directly or in- 
directly, act as agent in this state for such a company, 
either in procuring applications for insurance, taking risks, 
or in any manner transacting the business of insurance, until 
such person or corporation procures from the superintendent 
of insurance a license so to do, in which he shall state that 
the company has complied with all requirements of the 
laws of this state applicable to it, and deposits a certified 
copy of such license in the office of the recorder of the 
county in which the office or place of business of such agent 
is established; for which filing the recorder may charge 
ten cents. (R. S. Sec. 8604; April 22, 1904, 97 v. 153; May 
eye Poko ok (a. Ve Oy 2, LOS: os & wos Gad.) 


Cited, Insurance Co. v. State, 79 O. S. 310. 

State v. Matthews, 58 O. S. 1, 15; State v. Hahn, 50 O. S. 714. 

State v. Association, 26 ©. S. 19. 

Foreign companies doing business on the assessment plan, see §§ 9435 
to 9441. 

License of agent of foreign insurance company, § 644 et seq. 

Business of life and accident insurance, what constitutes, see note to 
§ 9385. 

Foreign insurance companies and associations, whether incorporated 
or not, are required to procure a certificate of authority. 

State v. Ackerman, 51 O. 8S. 163, 169 (1894). 

Before the amendment of § 9441 and 9427 in 1891 (88 v. 251, 252) it 
was held that a foreign insurance company organized for “insuring lives on 
plan of assessment upon surviving members,” without limitation, must 
comply with § 9365 et seq. and not § 9435. 

State v. Moore, 38 O. S. 7 (1882). 

See State v. Moore, 39 O. S. 486 (1883). 

State v. Insurance Co., 47 O. S. 167 (1890). 

A foreign life insurance company, authorized by its charter to write 
liability insuranee, may be licensed and permitted, under § 9385, to 
transact such business in Ohio, although domestic life insurance com- 
panies are not, in express terms, authorized to transact liability 
business. 

State v. Insurance Co., 69 O. S. 317 (1903). 1 

Sections 646 et seq., 9365 et seq., and 9559 et seq., are statutes in 
pari materia and should be construed together. 

5 Opins. Atty. Gen. 658 (1902). 

Citing State v. Guilbert, 58 O. S. 637. i 

A foreign company which carries a line of assessment or stipulated 
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premium policies can not be admitted to Ohio to do business on the mutua! 
or stock plan as a full legal reserve company and to write only full legal 
reserve business. 

5 Opins. Attys. Gen. 679 (1902). ‘ 

It is said that a foreign insurance company, the majority of whose 
stock is held by a holding company, is not entitled to admission to do 
business in Ohio. 

Rep. Atty. Gen. 1910-1911, p. 540. 


Discretionary power of superintendent of insurance. The issue of 
a license is a ministerial and not a judicial act. = 

State v. Insurance Co., 49 O. S. 440 (1892). 

Where a foreign company, tendering compliance with Ohio laws, ap- 
plies for authority to do business within this state, the superintendent of 
insurance has no mere arbitrary discretion to refuse such admission. 

State v. Moore, 42 O. S. 103 (1884). 

But the superintendent may inquire into the financial soundness of the 
company, and if, upon such inquiry made in good faith, he is not satis- 
fied of its financial soundness, he has discretionary power to refuse admis- 
sion, and his exercise of such discretion will not be controlled by manda- 
mus. 

State v. Moore, 42 0. S. 103 (1884). 

The superintendent has discretionary power to refuse a license to an 
agent who has previously solicited insurance, without a license, and of- 
fered rebates of premium. 

Vorys v. State, 67 O. S. 15 (1902). 


Duration and effect of certificate of authority. The license con- 
tinues in force until the first day of April of the year after the date of 
issue, and no longer. 

State v. Insurance Co., 47 O. S. 167, 178 (1890). 

See § 9379. 

Revocation of certificate, see § 9384. 

The certificate, so long as it remains in force, confers the right and 
privilege of carrying on its business in the state. Such privilege is a 
franchise, which emanates from the state. 

State v. Ackerman, 51 O. S. 163 (1894). 

A certificate is not a bar to a proceeding in quo warranto where the 
company is charged with exercising franchises without authority of law. 

State v. Insurance Co., 49 O. S. 440 (1892). 


Transacting business in the state; what constitutes. The loaning 
of funds upon property in this state is not the doing of business pro- 
hibited by this section. 

Hall v. Kummero, 7 N. P. 394; 5 L. D. 176 (Dist. Ct. 1883). 

See also note to § 194. 


Failure to obtain certificate. 


Ouster by quo warranto, <A foreign company exercising, in this 
State, franchises and privileges without authority of law may be ousted 
therefrom by quo warranto, 

State v. Insurance Co., 47 O. S. 167 (1890). 

State v. Insurance Co., 49 O. S. 440 (1892). 

‘ A foreign company or association which transacts insurance business 
in the state without a certificate of authority is unlawfully exercising a 
franchise under G. C. § 12303 and may be ousted from the transaction of 
such business. 

State v. Ackerman, 51 O. S. 163 (1894). 

Where the acts of a foreign unincorporated insurance association are 
such as appertain to corporations, or are done after the manner of cor- 
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porations, it is acting as a corporation without being legally incorporated 
within G. C. § 12303. 

State v. Ackerman, 51 O. S. 163 (1894). 

A license or certificate of authority from the superintendent of in- 
surance is not a bar to a proceeding in quo warranto where the insurance 
company is charged with exercising franchises without authority of law. 

State v. Insurance Co., 49 O. 8. 440 (1892). 


Effect on policy. A policy issued by a foreign company, which has 
not complied with this section, is not void. 

Insurance Co. v. McMillen, 24 O. S. 67 (1873). 

Brand v. Murray, 7 Ohio App. 175; 28 O. C. A. 37 (1916). 

In an action against the company on such policy, the failure of the 
company to comply with this section does not excuse the policyholder from 
paying premiums according to the terms of the policy. 

Insurance Co. v. McMillen, 24 O. S. 67 (1873). 


Actions by and against the company. A foreign insurance com- 
pany, doing business in this state without complying with this section, 
can not maintain an action in the state courts to recover premiums. 

Casualty Co. v. Banking Co., 12 C. C. n. s. 200; 21 C. D. 428 (1908). 

Stewart v. Insurance Co., 38 N. J. L. 436 (1876). 

Insurance Co. v. Wright, 55 Vt. 526 (1883). 

Rose v. Kimberly, 89 Wis. 545 (1895). 

Suit in another state. 

See Insurance Co. v. Parks, 1 C. S. C. R. 574 (1871). 

A foreign insurance company may maintain an action against an 
agent, who has issued policies without a license, and may recover against 
the agent and sureties on his bond, for moneys collected by him. 

Insurance Co. v. Ellis, 32 O. S. 388 (1877). 

A policyholder may maintain an action on a policy issued by a for- 
eign company in violation of this section. 

Insurance Co. v. McMillen, 24 O. S. 67 (1873). 

Clark v. Middleton, 19 Mo. 53 (1854). 


Section 9366. (Other requirements of foreign companies.) 
Any such company shall not take risks or transact any 
business of insurance in this state, unless possessed of the 
amount of actual capital required of similar companies or- 
ganized in this state under the provisions of this chapter, 
nor unless the entire capital stock of the company is fully 
paid up and invested as required by the laws of the state 
where organized. But if it is a mutual company, actual 
cash assets of the same amount and description, invested 
and deposited as required by the laws of the state where 
it was organized, shall be accepted in lieu of capital stock. 
(R. S. See. 3604; April 22, 1904, 97 v. 153; May 15, 1878, 
75 v. 572, §18; S. & S. 223.) 


Cited, State v. Matthews, 58 O. S. 1, 15. 

See note to § 9365. : 

The purpose of these sections is to protect policyholders and others 
dealing with the company. 

Insurance Co. v. Ellis, 32 O. S. 388, 396 (1877). , 

This section requires the entire capital stock of a foreign company 
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to be fully paid up, and not merely paid up to the extent required by 
the laws of its home estate. 

4 Opins. Attys. Gen. 453 (1892). 

Where the capital stock of a foreign company has been increased, 
all of the increased stock must be paid up and invested, although its 
original paid-up stock equalled or exceeded in amount the require- 
ments of § 9343. Rep. Atty. Gen. 1912, p. 738. 

A foreign company which issued a contract providing for as- 
sessments at certain specified rates was held not authorized to levy 
assessments in excess thereof. Insurance Co. v. Douds, 103 O. S. 398 
(1921); aff’d, — U. 8S. — (1923); 67 L. Ed. 488. 


Section 9367. (Deposit with superintendent of insurance 
or other officer.) No such company shall transact any busi- 
ness of insurance in this state unless at least one hundred 
thousand dollars of its assets are invested in the interest 
paying bonds or stocks of the United States, or of this state. 
or of any municipality or county thereof, or in the interest 
paying state bonds or stocks of some other state of the 
United States, of the market value of one hundred thousand 
dollars in the city of New York, or in bonds and mortgages 
on unincumbered real estate in this state, or in the state 
under the laws of which it was organized, of at least double 
the value of the amount loaned thereon, and such bonds and 
mortgages are deposited with the superintendent of insur- 
ance of this state or the chief financial or other officer of 
the state in which such company was organized, designated 
by the laws of such state to receive them. If such bonds 
and mortgages are deposited with the superintendent of 
msurance or other officer of another state, the superintend- 
ent of insurance of this state shall be furnished with the 
certificate of such state officer, under his hand and official 
seal, that he as such officer, holds in trust and on deposit, 
for the benefit of the policy holders of such company, the 
securities above mentioned, giving the items thereof, and 
stating that he is satisfied such securities are worth at least 
one hundred thousand dollars. (R. S. See. 3605; April 22, 
1904, 97 v. 153; February 27, 1894, 91 v. 40; May 15, 1878, 
75 v. 572, §18; S. & S. 223.) 
gute es of securities deposited by foreign insurance companies, see 
Subjection of deposit to claims of policyholders, see § 641. 

Withdrawal of deposit, on discontinuance of business, see § 655. 


Section cited, State v. Moore, 39 O. S. 490 (1883). 

State v. Matthews, 58 O. S. 17 (1898). 

A company organized under the laws of the District of Columbia 
may be admitted to do business in Ohio. A rule adopted by the 
commissioners of the District and approved as authorized by act of 
congress may be regarded as a law of the state within § 9367. 

As §9367 requires a certificate by the superintendent of insur- 
ance or other officer of the home state of the foreign company, that 
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he holds in trust and on deposit the requisite securities, a certificate 
that the securities have been deposited in a bank is not a sufficient 
compliance. Rep. Atty. Gen. 1913, p. 840. 


Section 9368. (Filing copy of charter and statement.) 
Such company also shall file with the superintendent a 
certified copy of its charter, or deed of settlement, together 
with a statement, under the oath of the president, vice- 
president, or other chief officer or manager, and the secre- 
tary of the company, stating the name of the company, the 
place where it is located, and the amount of its capital, 
with a detailed statement of all the facts required in the 
annual statement of companies organized under this chapter, 
except as to the statement required by item fifteen of section 
ninety-three hundred and sixty-three, which statement shall 
be filed by such company only when required by the super- 
intendent of insurance for purposes of actual valuation, 
as provided by the insurance laws of this state; also, a copy 
of its last annual report, if any was made. (R.S. Sec. 3606; 
May 15, 1878, 75 v. 572, § 18.) 


Cited, State v. Hahn, 50 O. S. 714 (1893). 
State v. Tual, 16 C. C. 686; 9 C. D. 42. 


Section 9369. (Filing of waiver.) Any such company, 
desiring to transact such business in this state by an agent, 
shall file with the superintendent of insurance a written 
instrument, duly signed and sealed, authorizing any agent 
of the company in this state to acknowledge service of 
process for and in behalf of the company in this state, and 
consenting that the service of process, mesne or final, upon 
any such agent, shall be taken and held to be as valid as if 
served upon the company according to the laws of this or 
any other state or government, and waiving all claims or 
right of error by reason of such acknowledgment of ser- 
vice, and that if it be sued after it ceases to do business in 
this state, and it has no agent in the county in which suit 
is brought upon whom service of process can be had, as pro- 
vided in section ninety-three hundred and eighty, service 
upon it shall be had by the sheriff mailing a copy of the 
summons or other process, postage prepaid, addressed to it at 
the place of its principal office located in the state where 
it was organized, or if it is a foreign insurance company, 
to it at the place of its principal office in the United States, 
at least thirty days prior to the date of taking judgment in 
suit. The sheriff’s return shall show the time and manner 
of such service. (R. S. Sec. 3607; May 15, 1878, 75 v. 572, 
§ 18.) 
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This section is constitutional. 
Insurance Co. v. Best, 23 O. S. 105 (1872). 


See also § 9384. 

A foreign company, doing business under a certificate of authority, 
may be treated, for the purposes of suit, as a domestic corporation. 

Insurance Co. v. Best, 23 O. S. 105 (1872). 

Where a foreign insurance company wrongfully collected assess- 
ments in excess of rates specified in its policy, the insured was held 
entitled to an accounting and judgment, where his proof did not 
necessitate an ‘‘exhaustive visitation and examination of the books 
of the company’’. Insurance Co. v. Douds, 103 O. 8. 398 (1921); 
aff’d, — U. S. —; 67 L. Ed. 488. 


Section 9370. (Annual statement of foreign company.) 
Every such company doing business in this state, annually 
shall file a statement of its condition and affairs in the 
office of the superintendent of insurance, and in the form 
and manner required of similar companies organized under 
the laws of this state. But in such statement no such item 
as ‘“‘all other expenditures,’’ or ‘“incidentals,’’ shall be al- 
lowed or recognized. Every item of disbursement or ex- 
penditure must be clearly and distinetly stated and classified 
when required by the superintendent of insurance, for the 
protection of the interests of policy-holders in this state, 
as provided by law. (R. S. See. 38608; April 17, 1891, 88 
v. 307; April 27, 1872, 69 v. 150, § 20; S8..& 8.9228.) 

Cited, State v. Hahn, 50 O. S. 714. 

State v. Tual, 16 C. C. 686; 9 C. D. 42. 


Section 9371. (Statement as to tontine policy.) Any 
such company issuing policies on tontine or semi-tontine 
plan, or which claims to be mutual as to its profits to resi- 
dents of this state, after the payment of the first premium 
thereon, and not more than sixty days and not less than 
ten days prior to the maturity of each and every premium, 
thereafter in writing shall notify every such policy holder, 
namely the person whose life is insured or the assignee of 
such policy, if the company has been notified of its assign- 
ment, and the address of the assignee given residing in this 
state, of the time of payment of such premium. Proof of 
the depositing of the notice to the policy holder or assignee 
in the postoffice by the company or its agent, postage pre- 
paid to the last address as given by the policy holder or as- 
signee to the company, shall be conclusive proof of its ser- 
vice. Such notice shall set forth fully the amount of the 
dividend belonging to the policy, when requested by the 
policy-holder if it be a participating policy, and at the end 
of the tontine or semi-tontine period of each policy, the 
company issuing it shall make a statement to the policy- 
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holder of all the dividends and profits accruing thereon, 
and from what sources they have been derived. (R. S. 
Sec. 3608; April 17, 1891, 88 v. 307; April 27, 1872, 69 v. 
150, § 20; S. & S. 223.) 


A policyholder who is accustomed to deduct dividends from pre- 
miums, is entitled to rely on a custom of the company to mail bills for 
premiums with notices of dividends; and where no notice of dividends 
was mailed, and the policyholder in remitting his premium deducted too 
large a sum for dividends, the company was held not entitled to return 
the premium and forfeit the policy. 

Smith v. Insurance Co., 1 W. L. B. 284 (1876). 

See Insurance Co. v. Pottker, 33 O. 8. 459 (1878). 

Ohio policyholders in a foreign mutual life insurance company 
can not maintain a bill in equity in a federal court, sitting in Ohio, 
to compel an accounting of funds alleged to have been diverted from 
the tontine dividend fund where the accounting relates to the internal 
affairs of the corporation. Eberhard v. Insurance Co., 210 Fed. 520 
(D. ©. 1914). 


Section 9372. (Renewal certificates of authority.) If 
such annual statement be satisfactory evidence to the super- 
intendent of insurance of the solvency and ability of the 
company to meet all its engagements at maturity, and that 
the deposit is maintained as above required and provided, 
he shall issue renewal certificates of authority to the agents 
of the company, certified copies of which must be filed in 
the recorder’s office of the county wherein the agency is 
located. Such renewal certificates shall be the authority 
of such agents to issue new policies in this state for the 
ensuing year. (R. S. Sec. 3609; April 27, 1872, 69 v. 150, 
§21; S. & S. 223.) 

See note to § 9877. 


Section 9373. (Deposit of foreign companies; appoint- 
ment of agent for service.) No person shall act in this state 
as agent or otherwise, in receiving or procuring applications 
for life insurance, nor in any manner aid in transacting the 
business of any company, partnership, or association imcor- 
porated by or organized under the laws of any foreign gov- 
ernment, until such company, partnership, or association de- 
posits with the superintendent of insurance, for the benefit 
of the policy holders of the company, partnership, or associa- 
tion, who are citizens or residents of the United States, 
securities to the amount of one hundred thousand dollars, 
of the kind required for similar companies of this state, ex- 
ecutes a waiver as provided in section ninety-three hun- 
dred and sixty-nine, and appoints an agent or attorney, im 
each county in this state in which the company establishes 
an agency, on whom process of law can be served, and 
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files with the superintendent of insurance a duly certified 
copy of its charter, or deed of settlement, and a duplicate 
original copy of the letter or power of attorney of the 
company, partnership, or association, appointing the at- 
torney thereof, which appointment shall continue until an- 
other attorney is substituted. (R. S. Sec. 3610; April 27, 
1872, 69 v. 150, § 22; S. & S. 222.) 


This section was not repealed by the amendment of $656 (101 vy. 
147) providing for the withdrawal of deposits by companies retiring from 


business in Ohio. 
Rep. Atty. Gen. 1911-1912, p. 817. 


Section 9374. (Annual and other statement to be filed.) 
Such company, partnership, or association, also shall file 
a statement of its condition and affairs in the office of the 
superintendent of insurance, in the form and manner re- 
quired for the annual statements of similar companies or- 
ganized under the laws of this state, and annually, on the 
first day of January, or within sixty days thereafter, file 
with the superintendent of insurance a statement of all 
its affairs, in the manner and form required of similar 
companies of this state, except as to the requirements of 
schedule of item fifteen in section ninety-three hundred and 
sixty-three, which schedule shall be filed only when required 
by the superintendent for purposes of actual valuation, as 
provided by the laws of this state. (R. 8. See. 3611; April 
a7, 1872, 69 v- 150, § 24; S$..& 8: 224.) 


Section 9375, (Supplementary statements.) Such an- 
nual statement shall be accompanied by a supplementary 
statement, duly verified by the attorney or general agent 
of the company, partnership, or association in this state, 
giving a detailed description of the policies issued, and 
also those which have ceased to be in force, during the 
year, the amount of premiums received, and claims and 
taxes paid in this state and the United States, for the year 
ending on the thirty-first day of December. Such state- 
ment shall also contain a description of the investments of 
the company, partnership, or association in this country, 
and such other information as may be required by the su- 
perintendent of insurance. (R. S. Sec. 3612; April 27, 1872, 
69 v. 150, §§ 25, 26: S. & 8S. 224.) 


Section 9376. (Renewal certificates of authority.) If 
the annual statement be satisfactory evidence to the super- 
mtendent of the solvency and ability of the company, part- 
nership, or association to meet all its engagements at ma- 


1629 LIFE INSURANCE COMPANIES. G. C. § 9378 


turity, he shall issue renewal certificates of authority to the 
agents thereof, certified copies of which must be filed by them 
in the recorder’s office of the county where the agency is 
located. Such renewal certificates shall be the authority 
of the agents to issue new policies in this state for the en- 
suing year. (R. S. Sec. 3618; April 27, 1872, 69 v. 150, 
§ 26; S. & S. 224, 


Section 9377. (Certificates of authority to act as agent.) 
No person, company, or corporation, directly or indirectly, 
shall act as agent for any such company, partnership, or 
association, either in procuring applications for insurance, 
taking risks, or in any manner aiding in the transaction of 
the business of life insurance in this state, until it procures 
from the superintendent a certificate of authority, which 
shall be renewable annually, stating that the requirements 
of this chapter as to such company, partnership or associa- 
tion have been complied with, and setting forth the name 
of the attorney for such company, partnership or associa- 
tion, a certified copy of which certificate must be filed in 
the recorder’s office of the county where the agency is to 
be established, and which shall be the authority of such 
company, partnership, or association, and its agent, to do 
business in this state. (R. S. Sec. 3614; April 27, 1872, 69 
v. 150, §27; S. & S. 228.) 


A personal duty is imposed on the agent to procure’a certificate and 
file it with the recorder, and a violation of this duty subjects him to a 
penalty. 

Insurance Co. v. Ellis, 32 O. S. 388 (1877). 

These regulations are for the benefit of policyholders and others 
doing business with the company. 

Insurance Co. v. Ellis, 32 O. S. 388 (1877). 

The acts of an agent, within the scope of the authority conferred 
upon him by the company, are valid and binding, not only in favor of 
third persons, but as between principal and agent, notwithstanding his 
failure to procure and file a certificate. 

Insurance Co. v. Ellis, 32 O. S. 388 (1877). : 

In an action against such agent and his sureties on a bond given for 
the faithful performance of his duties, his failure to comply with this 
section is no defense in favor of such sureties. 

Insurance Co. v. Ellis, 32 O. 8S. 388 (1877). 


Section 9378. (Failure to make statement.) If a com- 
pany, partnership, or association, organized without this 
state, neglects or refuses to make such annual statements, 
all persons acting in this state as its agents, or otherwise, 
in transacting the business of insurance, shall be subject to 
the penalties provided by law in case of the failure of an 
insurance company organized under the laws of this state 
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to make an annual statement. (R. S. See. 3615; April 27, 
1872; 69 -v. 150, °§:285-S2.6. Sa,225:) 


Section 9379. (Duration of licenses.) All licenses granted 
by the superintendent of insurance in pursuance of this 
chapter shall continue in force, unless suspended or revoked, 
until the first day of April next after the date of their 
issue. (R. 8. Sec. 8616; April 27, 1872, 69 v. 150, § 19.) 


Licenses granted at any time during the year expire on the first day 
of April following. 
State v. Insurance Co., 47 O. S. 167, 178 (1890). 


Revocation of licenses. 
For violation of insurance laws, § 617. 
For removal of suit to federal court, see § 9384. 
Of unsound foreign company, § 635. 
For non-payment of excise tax, § 5434. 
For placing risks with unauthorized company or agent, § 5441. 
Of agent, solicitor or broker, §§ 648-3, 654-1, 
Injunction, not mandamus, is the proper remedy to prevent wrongful 


revocation of a license. 
State v. Hahn, 50 O. S. 714, 718 (1893) ; overruling, State v. Rein- 


mund, 45 O. S. 214. 
It is said that the superintendent of insurance has power to revoke 
a license which was issued, by mistake, to a foreign insurance company 
not legally entitled to do business in Ohio. 
3 Opins. Attys. Gen. 169 (1883). 


Section 9380. (When foreign companies must appoint 
agents to receive service.) If a company, partnership, or 
association, organized under the laws of any other state or 
government, ceases to do business in this state according 
to law, it shall appoint, in the manner herein provided, in 
every county wherein an agency existed at the date of such 
discontinuance, one or more agents for the purpose of re- 
ceiving service of process in all actions upon policies of 
insurance issued to the citizens of this state while it was 
lawfully transacting the business of insurance in this state. 
Service of process upon such agents, in such actions, shall 
be as valid as actual service upon the company, partner- 
ship, or association. (R. S. See. 38617; April 27, 1872, 69 
v. 150, § 19.) 


Section 9381. (Failure to appoint agent.) In every case 
where no such agent is appointed, the agent last designated 
and acting for the company, partnership, or association 
shall be deemed and taken to be duly authorized by it to 
receive service of process. The officer who serves such 
process shall also send a copy of the process served on the 
agent, by mail, to the address of such company, partner- 
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ship, or association, at the place of its principal or home 
office at the time it ceased to do business in this state, and 
his return must distinctly show that such copy was so 
mailed at least thirty days before any judgment shall be 
rendered in such action. (R. S. See. 3617; April 27, 1872, 
69 v. 150, § 19.) 


Section 9382. (Who are agents to receive service.) If 
any such company, partnership, or association ceases to 
transact business in this state according to the laws thereof, 
the agents last designated, or acting as such for it, shall be 
deemed to continue agents for it, for the purpose of serv- 
ing process, and for commencing actions upon any policy 
or liability issued or contracted while it transacted busi- 
ness in this state; and service of process upon any such 
agent, for such causes, shall be a valid service upon the 
company, partnership, or association. (R. S. Sec. 3618; 
April 27, 1872, 69 v. 150, § 28; S. & S. 223.) 


Section 9383. (May change securities and collect in- 
terest.) Nothing in this chapter shall prevent the com- 
pany, partnership, or association from collecting the interest 
on any securities deposited by it, so long as it continues 
solvent, and complies with all the provisions of this chapter 
applicable to it, nor from exchanging them for other se- 
eurities of equal value, and of the kind hereinbefore named, 
with the officers having them in trust. (R. S. See. 3619; 
May 15, 1878, 75 v. 572, § 18.) 


Section 9384, (Authority may be withdrawn in certain 
cases.) If any company, partnership, or association organ- 
ized without the limits of this state, and doing business 
herein, makes an application for a change of venue, or to 
remove any suit or action to which it is a party, in any 
court of this state, to the United States district or circuit 
court, or to any federal court, the superintendent of insur- 
ance forthwith shall revoke and recall the license or au- 
thority to such company, partnership, or association to do 
or transact business within this state. No renewal or au- 
thority shall be granted to such company, partnership, or 
association for three years after such revocation, and there- 
after it shall be prohibited from transacting business in 
this state until again duly licensed and authorized. (R. S. 
Sec. 3620; May 15, 1878, 75 v. 572, § 18.) 

The license of a company can not be revoked under this section unless 


the removal of the suit was authorized by the company. The general 
counsel of a company, authorized by its by-laws only “to give such legal 
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advice and assistance as may at any time be solicited by the board, or 
committees or the officers of the company” can not bind the company by 


ordering the removal of a suit. 
Rep. Atty. Gen. (1909-1910) 337. 


Constitutionality. A former statute required foreign insurance com- 
panies, as a condition precedent to doing business in this state, to waive 
the right to remove actions to federal courts. 

That statute was held constitutional in Insurance Co. v. Best, 23 O. 
S. 105 (1872), but was declared invalid in Assurance Co. v. Pierce, 27 O. 
S. 155 (1875) on the authority of Home Ins. Co. v. Morse, 20 Wall. 445 
(1875). 

See Rowland v. Ins. Co., 2 W. L. B. 57. 

This section is probably unconstitutional. <A. state may not re- 
voke the license of a foreign corporation because such corporation has 
removed a suit to federal court. Terral v. Burke Construction Co., 
— U. 8. — (1922); 66 L. Ed. 223; overruling, Doyle v. Insurance Co., 
94 U. 8. 535, 


DOMESTIC AND FOREIGN. 


Section 9385. (What kind of business such companies 
may do.) No company, organized under the laws of this 
state, shall undertake any business or risk, except as herein 
provided, and no company, partnership or association, or- 
ganized or incorporated by act of congress, or under the 
laws of this or any other state of the United States, or by 
any foreign government, transacting the business of life 
insurance in this state, shall be permitted or allowed to 
take any kind of risks, except those connected with, or ap- 
pertaining to making insurance on life or against acci- 
dents to persons, or sickness, temporary or permanent 
physical disability, and granting, purchasing and disposing 
of annuities; nor shall the business of life insurance, or 
life and accident insurance, in this state, be in any wise 
conducted or transacted by any company, partnership or 
association which in this state, or any other state or coun- 
try, makes insurance on marine, fire, inland, or any other 
risk, or does a banking or any other kind of business in 
connection with insurance. (R. S. See. 3596; May 2, 1902, 
95 v. 355; March 27, 1888, 85 v. 119; R. S. 1880; April 4, 
1872, 69 v. 150, §3; February 20, 1874, 71 v. 12, §2; S. 
& S. 218.) 


Life and accident insurance. A life insurance policy is not merely 
a contract of indemnity. It is a contract to pay to the beneficiary a sum 
certain in the event of death; and if the contract was valid in its incep- 


tion and so continues until its maturity the beneficiary is entitled to the 
whole of the stipulated sum. 


Keckley v. Coshocton Glass Co., 86 O. S. 213 (1912). 
Robert Vv. Insurance Co., 2 Dis. 106; affirming, 1 Dis. 355. 
Life and accident insurance igs a contract whereby one party, for a 
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stipulated consideration, agrees to indemnify another against injuries by 
accident, or death from any cause not excepted in the contract. 

State v. Railway, 68 O. S. 9, 30 (1903). 

A railway relief association, composed of employes and the company, 
to maintain a relief fund created by voluntary contributions, is not en- 
gaged in the business of insurance. 

State v. Railway, 68 O. S. 9 (1903). 

Employers’ liability insurance may be classed as accident insurance. 
It is a risk “connected with or appertaining to accidents to persons.” 

State v. Insurance Co., 69 O. S. 317, 323, 326 (1903). 

Accident insurance companies, see §§ 9542, 9543 and 9445 to 9451. 

A policy issued by an accident company, as applicable to injuries re- 
sulting in death, is but a contract of life insurance limited to specified 
risks. 

Insurance Co. v. Sayler, 2 N. P. n. s. 305, 309; 15 L. D. 137 (Super. 

Ct. Cin. 1904) ; affirming, 1 N. P. n. s. 217. 


Policies of accident insurance. 
Provisions in, and liability under, see note to § 9542. 


Policies of life insurance. 
Provisions in, and liability under, see note to § 9410. 


Powers of life insurance companies. Powers in general. 
See note to § 8627. 

An insurance company may be liable for libel. 
Insurance Co. v. Insurance Co., 2 W. L. B. 269. 


Foreign companies. A toreign life insurance company, authorized 
by its charter to write employers’ liability insurance, may be licensed 
and permitted, under § 9385, to transact such business in Ohio, although 
the statute does not in express terms authorize domestic life insurance 
companies to do an employers’ liability business. 

State v. Insurance Co., 69 O. S. 317 (1903). 

A foreign life insurance company, authorized by its charter to trans- 
act business on the assessment plan, should not be refused admission to 
do such business in Ohio, under § 9435, merely because it has a capital 
stock. 

State v. Matthews, 58 O. S. 1 (1898). 


Ohio companies. A company, authorized to do an accident insur- 
ance business, may write employers’ liability insurance. 
State v. Insurance Co., 69 O. S. 317, 323, 326 (1903). 


Banking business. The loaning of its money by an insurance com- 
pany upon property in this state is not banking business although the 
company restricts its loans to its policyholders. 

Bank v. Insurance Co., 41 O. 8. 1 (1884). 

Hall v. Kummero, 7 N. P. 394; 5 L. D. 176 (Dist. Ct. 1883). 

In State v. Insurance Co., 14 Ohio 6 (1846) it was held that a clause 
in the special charter of an insurance company, prohibiting the exercise of 
banking powers, prohibited only the issue of currency, and did not pro- 
hibit the receiving of money on deposit. ; : 

For taxation of insurance company, transacting banking business 
under a special charter, see 

Ohio, ete., Co. v. Debolt, 16 How. (57 U. 8.) 416; 3 O. F. D. 170. 

The special charter of an insurance company, authorizing it to loan 
its funds, but prohibiting it from engaging in the business of exchange 
or of money broker, was held not to prohibit the purchase of a bill of 
exchange. 

Bank v. Insurance Co., 12 O. 8S. 601 (1861). 
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Joint fire and life business. It is said that an English company, 
authorized by laws of that country to do both a fire and life business, 
with an absolute separation of assets so that the assets of one department 
are not liable for losses of another department, is not thereby barred 


from admission to Ohio. 
4 Opins. Attys. Gen. 793 (1897). 


Section 9386. (Statements as to participating and non- 
participating policies.) Every life insurance company doing 
business in this state and issuing policies on both the par- 
ticipating and non-participating plans shall file with the 
superintendent of insurance separate annual statements of 
profits and losses with reference to each of such kinds of 
insurance. (April 22, 1908, 99 v. 176, §1.) 


Where a stock company, before the enactment of this section, falsely 
represented that it was doing a mutual insurance business and inserted 
in the contracts of many policyholders a stipulation that they should 
share in the profits “as appropriated by the company,” it was held that 
the fact that no separate account was kept of the participating and non- 
participating profits did not prevent the company from declaring a stock 
dividend out of a surplus fund which was clearly derived from non- 
participating business. 

State v. Life Insurance Co., 13 C. C. n. s. 49; 22 C. D. 262 (1910); 

affirmed, 84 O. S. 459. 

But, in such case, the holders of participating policies may maintain 
an action to conserve, for their benefit, the surplus fund derived from the 

pala Insurance Co., 14 C. C. n. s. 385 (1911); reversed, no rep. 

Oe ATID, 


Section 9387. (Policyholders entitled to copies of appli- 
cations.) Kvery person holding a policy of insurance issued 
by a company on the life of any person shall be entitled 
to be furnished by the company with a copy of any appli- 
cation or document, either written or printed, or both, 
held by it, upon which such policy was issued, or which 
may affect its validity. Upon demand made for such copy, 
by the holder of a policy, or by any person upon whose 
life it was so issued, the company shall make and forth- 
with furnish to such person, a certified copy of all such 
applications or friends’ certificates, under the hand of the 
president, secretary, or other proper officer of the com- 
pany, and under its seal. (R. S. Sec. 3621; May 5, 1877, 
14 v. 181, §§1, 3.) 


This section does not apply to fraternal benefit societies. 
Gilligan v. Royal Arcanum, 5 C. C. n. s. 4713 16°C. Da 425 (1904) 
aff'd, no rep., 72 O. S. 672. 
See § 9465. 
This section requires delivery to the insured during his life. Delivery, 
after his death, to persons interested in the policy is not a compliance. 
Dickmeier v. Insurance Co., 4 N. P. 13; 6 L. D. 161 (C. P. 1896) 
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Section 9388. (Effect of failure to deliver copies.) If 
such company neglects or fails for thirty days from the 
time of such demand to furnish to such person a copy of 
all papers mentioned in the next preceding section, and as 
provided therein, it thereafter shall be forever barred from 
setting up, by way of defense to a suit on the policy of 
insurance, any error or ineorrectness, or fraud or mis- 
representation of the person making them, or any mistake 
therein whatever; and such application or other paper 
or document shall thereafter be taken and held, so far as 
it may affect any claim under such policy, or fund secured 
thereby, to be in all respects true and correct. (R. S. See. 
3622; May 5, 1877, 74 v. 181, § 2.) 


This section does not apply to fraternal benefit societies. 
Gilligan v. Royal Arcanum, 5 C. C. n. 8s. 471; 16 C. D. 42 (1904) ; 
aff’d, no rep., 72 O. S. 672. 
See § 9465. 


Section 9389. (Copies of applications to accompany poli- 
cies issued.) Every company doing business in this state 
shall return with, and as part of any policy issued by it, 
to any person taking such policy, a full and complete copy 
of each application or other document held by it which is 
intended in any manner to affect the force or validity of 
such policy. A company which neglects so to do, so long as 
it is in default for such copy, shall be estopped from deny- 
ing the truth of any such application or other document. 
In case such company negleets for thirty days after de- 
mand made therefor, to furnish such copies, it shall be 
forever barred from setting up as a defense to any suit 
on the policy, any incorrectness or want of truth of such 
application or other document. (R. 8S. See. 3623; May 5, 
Heotie (4 Vs Lod, + S.de) 


This section does not apply to fraternal benefit societies. 
Gilligan v. Royal Arcanum, 5 C. C. n. s. 471; 16 C. D. 42 (1904) ; 
aff'd, no rep., 72 O. S. 672. 

See § 9465. ; 

Where a complete copy of the application was not returned with the 
policy, the insurance company is estopped from denying the truth of the 
application, but to make such estoppel available the facts constituting 
the estoppel must be pleaded. 

Insurance Co. v. Howle, 68 O. S. 614 (1903). 

A copy of an application made at the time of a renewal must be 
returned to the insured. This section contemplates that there may be 
more than one application in connection with a policy, and the require- 
ment is not limited to the time of the original issue of the policy. 

Insurance Co. v. Gilligan, 7 C. C. n. s. 397; 18 C. D. 609° (1905). 

Where discrepancies appear between the original application, and 
the copy which is returned with the policy, and the discrepancies are 
matters of substance, it is not error to exclude them as evidence, if the 
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court finds that they were of such a character as to afford a reasonable 
ground for a defense. 

Insurance Co. v. Hoffman, 13 C. C. n. s. 127 (1910); aff’d, no rep., 

83 O. S. 477. 

An insurance company must show that it has returned copies of the 
application to the insured, before it can introduce the original applica- 
tion in evidence. 

Andrews v. Insurance Co., 7 N. P. 322; 7 L. D. 307 (C. P. 1897). 

Where answers in the application are filled up by the agent from his 
own knowledge, the fact that a copy of the application is attached to the 
policy will not bind the assured as to statements thus made. 

Donnelly v. Insurance Co., 70 Iowa 693 (1886). 


Section 9390. (Application to be in ordinary written or 
printed language.) No company doing business in this state 
shall take any application, medical certificate, or other docu- 
ment, for insurance upon the life of any person, in cipher, 
or by character of any sort other than ordinary written or 
printed language. Such application, medical certificate, 
or other document taken in violation of this section, shall 
be held to be void and of no effect as against any person 
claiming under a policy of insurance issued thereon. (R. 
S. 3624; May 5, 1877, 74 v. 181, § 4.) 


This section does not apply to fraternal benefit societies. 
Gilligan v. Royal Arcanum, 5 ©. C. n. s. 471; 16 GC. D. 42 (1904) ; 
aff'd, no rep., 72 O. S. 672. 
See § 9465. 


Section 9391. (When false answer material.) No an- 
Swer to any interrogatory made by an applicant, in his or 
her application for a policy, shall bar the right to recover 
upon any policy issued thereon, or be used in evidence upon 
any trial to recover upon such policy, unless it be clearly 
proved that such answer is wilfully false, was fraudulently 
made, that it is material, and induced the company to issue 
the policy, and that but for such answer the policy would 
not have been issued; and, also that the agent or company 
had no knowledge of the falsity or fraud of such answer. 
(R. S. Sec. 3625; May 15, 1878 75 v. 572, § 18.) 


Section compared with § 9583 relating to fire insurance. 
Insurance Co. v. Webster, 7 C. C. 511; 4 C. D. 714 (1893); aff'd, 
53 O. S. 558. 
The insurer may, by suit, compel the surrender and cancellation 
of a policy obtained by false statements as to health. Insurance Co. 
v. Wertheimer, 272 Fed. 730 (D. C. Ohio 1920). 


Constitutionality. This section is valid and not in conflict with 
the fourteenth amendment of the federal constitution. 
Insurance Co. v. Warren, 59 O. S. 53 (1898); aff'd, 181 U. S. 73; 15 
ONE De856: 
Insurance Co. vy. Block, 12 C. C. 224, 233; 6 C. D. 166 (1893). 
Insurance Co. vy. Brobst, 56 O. S. 728 (unreported). 
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To what companies applicable. This section does not apply to fra- 
ternal benefit societies. : 

Gilligan v. Royal Arcanum, 5 C. C. n. s. 471; 16 C. D. 42 (1904); 

aff'd, no rep., 72 O. S. 672. 

Grand Lodge, etc., v. Bunkers, 3 C. C. n. s. 256; 13 C. D. 487 (1902). 

Woodmen v. Gallagher, 19 C. C. n. s. 355, 365 (1913). 

Goehring v. Maceabbees, 13 Ohio App. 195; 31 O. C. A. 264 (1920). 

But where, under the issues joined, the burden of proof was on the 
fraternal society, it can not, after trial and verdict, claim the exemptions 
provided by § 9465. 

Brotherhood v. Daley, 11 C. C. mf s. 464; 21 C. D. 391 (1908). 

A foreign insurance company which has complied with the laws of 
Ohio, and issued a policy to a resident of Ohio, is subject to this section. 

Insurance Co. v. Block, 12 C. C. 224; 6 C. D. 166 (1893). 

This section applies to a New York contract sued on in Ohio. 
Insurance Co. v. Richardson, 11 Ohio App. 305; 30 O. C. A. 556 
(1919); motion to certify record overruled, 17 O. L. R. 365. 

This section applies to companies doing an “accident” as well as a 
“life” insurance business. 

Insurance Co. v. Richardson, 11 Ohio App. 405; 30 O. C. A. 556 

(1919); motion to certify record overruled, 17 O. L. R. 365. 

Insurance Co. v. Sayler, 2 N. P. n. 8s. 305; 15 L. D. 187 (1904) ; 

affirming, 1 N. P. n. s. 217. 


Common law rule as to false answer. Where a policy, issued be- 
fore the enactment of this section, was issued and accepted upon the 
expressed condition that the answers and statements of the application 
were warranted true in all respects, and that if the policy was obtained 
by any untrue answer or statement, or, by any fraud, misrepresentation 
or concealment, it should be null and void; and certain of the answers 
were untrue, although made without actual fraud, and under an innocent 
misapprehension of the purport of the questions, it was held that no 
contract of insurance was thereby made, but it was void ab initio; and 
that the applicant was entitled to recover premiums paid thereon. 

Insurance Co. v. Pyle, 44 O. S. 19 (1886). 


False answer as a defense under this section. This section was 
enacted for the purpose of abrogating the common law rule as declared 
in Insurance Co. v. Pyle, 44 O. 8. 19. 

Insurance Co. v. Warren, 59 O. 8S. 45, 53 (1898). 

Grand Lodge v. Daly, 11 C. C. n. s. 464, 466; 21 C. D, 391 (1908). 

A statement in an application for the renewal of a lapsed policy 
is within the purview of § 9391. Assurance Co. v. Early, 23 C. C. n. s. 
418 (1912). 

Under this section to constitute the answer to an interrogatory a 
defense to a recovery on a policy, it must be clearly proven that such 
answer was wilfully false and was fraudulently made, that it is material, 
and induced the company to issue the policy upon it; that but for such 
answer the policy would not have been issued, and that the agent and 
company had no knowledge of the falsity or fraud of such answer. 

Insurance Co. v. Howle, 62 O. S. 204 (1900). 

Insurance Co. v. Warren, 59 O. S. 45 (1898). 

Insurance Co. v. Long, 12 Ohio App. 252; 31 0. C. A. 49 (1919) ; 

. motion to certify record overruled, 17 O. L. R. 2 
These elements of fraud must be pleaded in the answer. 
Insurance Co. v. Sayler, 2 N. P. n. s. 305; 15 L. D. 137 (Super. Ct 
Cin. 1904). 
Insurance Co. v. Warren, 59 O. S. 45. 
A material fact is one which, if communicated to the insurer, would 


G. C. § 9391 OHIO PRIVATE CORPORATIONS. 16388 


either induce him to decline the insurance altogether, or not to accept 
it, unless at a higher premium. 

Mieritz v. Insurance Co., 8 N. P. 422; 11 L. D. 759 (CRBS 

Under this section the mere omission of statements or a mere error 
in statements do not affect the validity of a policy. 

Insurance Co. v. Sickles, 2 C. C. n. s. 222, 231; 13 C. D. 594 (1902). 

Certificates or statements as to health should be construed favorably 
to the applicant for insurance. A statement, in a renewal certificate, 
that the applicant is, to the best of his knowledge, in the same sound 
condition of health as when last examined by the company’s physician 
when in fact he was suffering from Some disease or injury, does not con- 
stitute a defense unless it appears that he knew of the disease or injury, 
and knew that it affected his sound health. 

Life Ass’n v. Draddy, 8 N. P. 140; 10 L. D. 591 (Super. Ct. Cin. 

1900). 

A statement that no life insurance company or association had re- 
fused the applicant as a risk is not disproved by evidence that a mutual 
benefit association had refused to accept him. 

White v. Insurance Co., 30 W. L. B. 237 (C. P. 1890). 

The defense of fraud was held to be sustained, where the insured, 
who died within a few months after the policy was issued from the effects 
of enlargement of his spleen to twenty-six times its normal size, failed 
to disclose his condition to the examining physician, although three 
physicians had told him of the condition of his health, one of whom had 
refused to pass him for life insurance, one had told him he had heart 
disease, and one had discovered the enlargement. This is true although 
the examining physician failed to discover his condition and numerous 
acquaintances testified to his apparent good health. 

Insurance Co. vy. Whittaker, 7 C. C. n. 5. LS LSe CRD e6ss (1905) ; 

8. c., 9 C. C. n. s. 126; 19 C. D. 362. 
See also Insurance Co. vy. Wertheimer, 272 Fed. 730 (D. C. Ohio 
1920). 

Where an answer, alleging wilfully false, etc., statements by the in- 
sured, is controverted by a reply, the burden of proof of falsity rests on 
the insurer, and is a question for the jury. 

Insurance Co. y. Barnes, 15 C. OC. n. g. 407 (1910). 

Insurance Co. y. Long, 12 Ohio App. 202; 3 O° CWA; a9 (1919); 

motion to certify record overruled. 

For misstatements as to relationship of insured to beneficiary and as 
to other insurance, see 

Mieritz v. Insurance Co:, BN. Pde, 11 L, De75p (CAEN 
As to use of intoxicants, see 

Insurance Co. vy. Risley, 22 C. C. 160; 12 C. D. 186 (1901). 

Insurance Co. vy. Reif, 36 O. 8. 598 (1881). 

Insurance Co. vy. Holterhoff, 2 C. S. C. R. 379 (1872). 

Holterhoff v. Insurance Co., 3 Am. L. R. 272 (1874). 

Other insurance. 
See Mieritz v. Insurance Co., 8 N. P. 422; 11 L. D. 759 (COMBS) 
Penniston v. Insurance Co., 4 W. L. B. 935; 8 Am. L. Rec. 361 (Dist. 
Ct. 1879). 
Refusal of risk by other companies. 
White v. Insurance Co., 30 W. L. B. 237 (CG! PB. 1890). 
Gessel v. Insurance Co., 1 W. L. B. 189 (C. P. 1876). 


Evasion of statute by provisions in policy. This section becomes 
a part of every policy issued the same, in legal effect, as if copied into 
the policy. 

Insurance Co. y, Warren, 59 O. §S, 45, 53 (1898). 

Insurance Co, y. Sickles, 2 C. C. n. Bi 222 13-6; Di bod (1902). 


“Lay 
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Insurance Co. v. Risley, 22 C. C. 160; 12 C. D. 186 (1901). 

This section can not be nullified or evaded by provisions in the policy 
relating to answers to interrogatories, such as, a provision that the an- 
swers are to be regarded as warranties, and that the company shall not 
be bound by knowledge of statements made to agents unless written upon 
the application. 

Insurance Co. v. Sickles, 2 C. C. n. s. 222; 138 C. D. 594 (1902). 

Nor can a foreign insurance company, which has complied with the 
laws of Ohio and transacted business in this state, evade the provisions 
of this section by a stipulation that the policy shall be governed by the 
laws of its home state. 

Insurance Co. v. Block, 12 C. C. 224; 6 C. D. 166 (1893). 

But this section applies only to false answers to interrogatories in the 
application and does not apply to conditions in the policy itself. 

Insurance Co. v. Howle, 62 O. S. 204 (1900). 

Insurance Co. v. Dorney, 68 O. S. 151 (1903). 

A schedule of warranties by the insured attached to a policy was held 
to be within the contemplation of G. C. § 9391, although no independent 
application containing interrogations and answers was made. 

Pacific, etc., Ins. Co. v. Barnes, 15 C. C. n. s. 407 (1910). 


Conditions and stipulations in policy not relating to answers in the 
application. This section applies to false answers to interrogatories in 
the application, but does not apply to conditions in the policy itself. 

Insurance Co. v. Howie, 62 O. S. 204 (1900). 

Insurance Co. v. Dorney, 68 O. S. 151 (1903). 

Where a life insurance policy contains a condition to the effect that 
no obligation is assumed by the company, unless at the date of the policy 
the insured is alive and in sound health there can be no recovery on such 
policy, if, in fact, the insured was not in sound health at the date of the 
policy. 

Insurance Co. v. Howle, 62 O. S. 204 (1900). 

Melvin v. Insurance Co., 9 O. L. R. 361; 56 Bull. 377 (C. P. 1911). 

A stipulation, in an accident insurance policy, that the company will 
not be liable on account of the death of the insured, if it results from in- 
firmity or disease, is available as a defense notwithstanding §§ 9391 and 
9392 whose effect is limited to defenses founded on fraud or misstatement 
in the application. 

Insurance Co. v. Dorney, 68 O. 8. 151 (1903). 

A schedule of warranties by the insured attached to a policy was 
held to be within the contemplation of G. C. § 9391, although no indepen- 
dent application containing interrogations and answers, was made. 

Pacific, etc., Ins. Co. v. Barnes, 15 C. C. n. s. 407 (1910). 


Knowledge of agent or company. In filling up an application for 
a policy, the soliciting agent is the agent of the company and not of the 
insured; and where the agent makes a mistake in wrongly stating facts, 
correctly given him by the insured, the company is bound by and respon- 
sible for the mistake. 

Insurance Co. v. Williams, 39 O. 8S. 584 (1883). 

Insurance Co. v. Pyle, 44 O. 8. 19, 28 (1886). 

Herbert v. Insurance Co., 3 C. C. n. s. 7; 13 C. D. 235 (1901); aff'd, 

no rep., 68 O. S. 687. 

A stipulation in a policy that the company is not to be bound by any 
knowledge of, or statements to or by, any solicitor, unless written in the 
policy, is invalid, under this section. 

Insurance Co. v. Sickles, 2 C. C. n. s. 222; 13 C. D. 594 (1902). 

It has been held that the company is bound by the knowledge of the 
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agent, as to the falsity of the answers, although the agent and the insured 
in collusion. 
Oeste Co. v. Kilbane, 15 C. C. 62; 8 C. D. 790 (1897). 

See Insurance Co. v. Eshelman, 30 O. 8. 648 (1876). 

Where a subagent, appointed by a duly authorized general agent, 
filled in an application in the presence of the applicant, after a conversa- 
tion with the applicant disclosing all the facts to be stated in the appli- 
cation, and the statements written in the application were the suggestion 
of the subagent, and there is reason to believe that the facts were all made 
known to the general agent, the knowledge of the subagent as to falsity 
of the statement is the knowledge of the company. 

Insurance Co. v. Sickles, 2°C. Cyn. s. 222; 13) ©. Dy 594 (1902). 

See also Insurance Co. v. Eshelman, 30 O. 8. 648 (1876). 

Where the insured was practically blind in one eye and the sight of 
the other was impaired, a defect apparent to all who met him, and the 
agents of the company who originally insured him collected premiums 
from him for several years, fraudulent intent on the part of the insured 
is not shown by answers to the effect that he was in sound condition 
mentally and physically and not suffering from any bodily infirmity or 
disorder. 

Insurance Co. v. Sayler, 2 N. P. n. s. 305; 15 L. D. 187 (Super. Ct. 

Cin.. 1904). 

An action on a policy can not be defeated by the company showing 
that its agent, taking the genuine application, imposed upon the company 
a spurious application, which the company believed to be genuine. 

Insurance Co. v. Eshelman, 30 O. S. 648 (1876). 

In such a case the company can not rescind its contract and cancel 
the policy by tendering the executors of the deceased policyholder the pre- 
mium received, with interest, as soon as the fraud was discovered. 

Insurance Co. v. Eshelman, 30 O. S. 648 (1876). 


Burden of proof; questions for jury; evidence, etc. The burden of 
proof is upon the company to establish the elements of fraud specified in 
this section. 

Insurance Co. v. Sickles, 2 C. C. n. s. 222; 13 C. D. 594 (1902). 

Whether answers were wilfully false, fraudulently made, etc., is a 
question for the jury. ; 

Insurance Co. y. Risley, 22 C. C. 160; 12 C. D. 186 (1901). 

Statements of the physician in the proof of death are not compe- 
tent evidence of the fact that the disease, from which the insured 
died, existed before the policy was issued or renewed. Assurance Co. 
v. Early, 23 C. OC. n. gs. 418 (1912). 

The original application is not admissible in evidence on behalf of 
the company until it is shown that a copy had been furnished to the 
insured. . 

Andrews v. Insurance Co., 7 N. P. 2258 alas) OOO LSO ue 

It is not competent to inquire of the president whether, if the true 
condition of the health of the insured had been known to the company, 
the policy would have been issued. The opinion of the witness is not 
competent testimony. 

Insurance Co. v. Eshelman, 30 O. S. 647 (1876). 

In an action on a policy, issued upon a spurious application made 
by the agent and substituted for a genuine one made by the insured, the 
premium rates of the company, when not put in issue, are not competent 
eataenied to show complicity of the assured in the fraud, or want of 
“pea wo by the company, when the spurious application reached the 
nome ollice, that another and genuine application had been made. 

Insurance Co. y, Eshelman, 30 O. S. 647 (1876) 


Recovery of premiums paid. See note to § 9420. 


. 
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Section 9392. (Estopped from certain defenses.) After 
having received three annual premiums on a policy issued 
on the life of any person in this state, all companies are 
estopped from defending upon any other ground than 
fraud, against any claim arising upon such policy by reason 
of errors, omissions, or misstatements of the assured in an 
application made by him on which the policy was issued, 
except as to age. (R.S. Sec. 3626; 69 v. 150, § 32.) 


See also note to § 9391. 


Constitutionality. This section is valid ana not in conflict with 
the fourteenth amendment of the federal constitution. 
Insurance Co. v. Block, 12 C. C, 224. 234; 6 C. D. 166 (1893). 


To what companies applicable A foreign insurances company, which 
has complied with the laws of Ohio and issued a policy to a resident 
of Ohio, is subject to this section. 

insurancer Cov. blocky 12°C.) C. 224. 6°C, D. 166 (1893): 

See Lowe v. Insurance Co., 41 O. S. 273 (former statute). 

This section applies to companies doing an “accident” as well as a 
“life” insurance business. 

Insurance Co. v. Sayler, 2 N. P. n. s. 305; 15 L. D. 137 (Super. Ct. 

Oinw L904: amrmine ew IN. Pom. Sai21 7). 


Evasion of statute by provision in policy. This section can not be 
evaded by a provision in a policy, issued by a foreign insurance company 
which has transacted business in Ohio after complying with its law, to the 
effect that the policy shall be governed by the laws of its home state. 

Insunances Cov. Block, 12: GiiG, 224: 6 (Cs D. 166: (1893). 


Application and effect of section. A stipulation, in an acident pot- 
icy, that the company will not be liable on account of the death of the 
insured, if it results from infirmity or disease, is available as a defense 
notwithstanding §§ 9391 and 9392, whose effect is limited to defenses 
founded on fraud or misstatement in the application. 

Insurance Co. v. Dorney, 68 O. S. 151 (1903). 

A provision in a poliey that “this policy shall be incontestable after 
two years, except for fraud or misstatement or age” is similar to this 
section and relates entirely to what occurred at the time the policy was 
issued or the application made, and has no reference to default in pay- 
ment of premiums. 

Insurance Co v. Walton, 4 C. C. n. s. 1383; 15 C. D. 587 (1904); aff’d, 

no rep., (2 OF S. 650: 

This section does not preclude the defense that the insured committed 
suicide. 

Stark v. Insurance Co., 24 W. L. B. 416 (1890). 

Insurance Co. v. McGuire, 19 C. C. 502; 10 C. D. 562 (1900). 


Renewed policies. Where insurance is renewed year after year with- 
out break, the making of the policy in terms annual does not relieve it 
from the operation of this section. Such renewal policies are. in effect 
and for the purpose of the statute, merely a renewal of the original agree- 
ment. 

Insurance Co. v. Sayler, 2 N. P. n. s. 3 

Cin. 1904; affirming 1 N. P. n. s. 2 

See also Insurance Co. v. Gilligan. 7 C. 

(1905); aff'd, no rep.. 72 O. S. 672. 
Life Ass’n. v. Draddy, 8 N. P. 140; 10 L. D. 591 (1900). 


G. C. § 9393 OHIO PRIVATE CORPORATIONS. 1642 


Misstatement as to age. Provison in policy as to, prescribed. 
See § 9420 (5). 
Effect of misstatement of age. 
See Insurance Co. v. Goodall, 3 Am. L. R. 338. 
Low v. Insurance Co., 41 O. S. 273; affirming 10 Am. L. R. 313; 


6 W. L. B. 666. 


Section 9392-1. (Minor’s contract for life insurance.) 
In respect to insurance heretofore or hereafter issued upon 
the lite. of any person between the ages of fifteen and 
twenty-one years, for the benefit of such minor, or for the 
benefit of the father, mother, husband, wife, child, brother 
or sister of such minor, the insured shall not, by reason 
only of such minority, be incompetent to contract for such 
insurance, or for the surrender of such insurance, or to 
give a valid discharge for any benefit accruing, or for money 
payable under the contract. (May 10, 1910, 101 v. 382.) 


Decisions before the enactment of this section. Upon repudiating 
his contract for life insurance and surrendering the policy to the company, 
an intant may recover the whole amount of premiums paid by him thereon. 

Insurance Co. v. Fuller, 9 C. C. n. s. 441; 19 C. D. 415 (1907); aff'd, 

aay ACO TA) COR GS Giayih, 

A policy on the life of a minor, payable to him if living at maturity, 
and to his executors, administrators or assigns in case of death before 
maturity is not absolutely void, nor are notes given by him for prem- 
iums void, although he has power to elect to avoid both on arriving at 
majority. Nor is his written assignment of the policy during minority 
necessarily void. 

Insurance Co, v. Hilliard, 63 0. 8. 478 (1900). 


Section 9393. (Who may be beneficiary.) Any person 
may affect an insurance on his life, for any definite period 
of time, or for the term of his natural life, to inure to 
the sole benefit of his wife and children, or of either or 
other relative or relatives dependent upon such person or 
any creditor or ereditors as he may eause to be appointed 
and provided in the poliey. (May 6, 1918, 108 v. 558; in 
effect August 7, 1913; BR. S. Sec. 3628; April 19, 1898, 93 
v. 130; February 8, 1847, 45 v. DB) (Sales Si. GaGenmsan) 


See also §§ 9394, 9395 and notes. 
This section does not prohibit a person from insuring his own life 
for the benefit of persons other than his wife and children. 
Keckley v. Coshocton Glass*Co., 86 O. S. 213 (1912); affirming 13 
C. C. n. s, 229, 240; 21 C. D. 665, 676. 


Distinction between §§ 9393-9396 and 9397-9400. Sections 9393-9396 
apply where the insurance is effected by the person whose life is insured, 
for the benefit of his widow and children, or both. The policy is a chose 
in action belonging to the husband, subject to the limitations of these 
sections. 

Sections 9397-9400 apply where the insurance is effected by the wife 
on the life of her husband, and although the premiums may have been 
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paid by .him, the policy is yet the wife’s separate property, upon which 
the husband’s creditors have no claim, unless the payment of premiums 
by him has had the effect of withdrawing funds to which the creditors 
were entitled. As to creditors whose claims existed when such payments 
were made, fraud might be presumed; as to subsequent creditors it would 
be necessary to show that there was fraudulent intent. 

Weber, Loper & Co. v. Paxton, 48 O. S. 266, 271 (1891). 


To what companies applicable. §§ 9393-9396 apply to policies issued 
by foreign life insurance companies as well as to policies issued by do- 
mestic companies. 

Cross v. Armstrong, 44 O. S. 613 (1887). 

But not to policies issued by foreign companies which do business on 
the assessment plan. 

In re Andress, 5 N. P. 253; 6 L. D. 174 (C. P. 1897). 

See § 9441. 


Interest of wife in policy. When a husband, acting as agent for his 
wife, takes out in her name, and for her sole use, a policy on his life, 
the wife as to such policy must be regarded as a feme sole, The poliey 
becomes her separate property, and is placed beyond the reach of her 
husband and his creditors. 

Jacob v. Insurance Co., 1 C. S. C. R. 519 ( 

Insurance Co. v. Applegate, 7 O. S. 293 (18 


Acts of insured after issue of policy; effect. When the husband, in 
his application for the policy, has made certain representations as to his 
health, which representations are made a part of the policy, his subsequent 
declarations, made pending his unauthorized negotiations for the sur- 
render of the policy, and tending to show the false or fraudulent character 
of the representations in the application, are not competent evidence in 
an action brought by the wife upon the policy. 

Insurance Co. v. Applegate, 7 O. S. 293 (1857). 

In an action by the wife, on a policy issued upon the joint application 
of her husband and herself, and for her sole benefit. the declarations of 
her husband made prior to the application, and showing that certain 
statements therein are untrue, are not admissible. 

Insurance Co. v. Cheever, 36 O. S. 201 (1880). 

Where by the terms of the policy the premium is reduced, by reason 
of the participation by the beneficiary in the earnings of the company, 
and it has been the uniform practice of the company to notify the bene- 
ficiary of the amount of premium due, and by reason of neglect to give 
such notice a premium is not paid at the time specified in the policy, 
such failure to pay will not bar a recovery upon the policy, although by 
its terms the same is to be forfeited in case of failure to pay premiums 
upon the specified dates. 

Insurance Co, v. Smith. 44 0. S. 156 (1886). 

See Insurance Co. v. Pottker, 33 O. S. 459 (1878). 

Insurance Co. yv. Troy, 20 C. C. 644 (1900). 

Where the company has uniformly sent notices of the amount of 
premium due to the insured (the husband of the beneficiary) and he has 
regularly paid the same, he will be regarded, in making such payments, 
as agent for the wife, but where the company has been notified by the 
husband, shortly after notice sent, that he and the wife have separated, 
the company is not justified in treating him as her agent, for the purpose 
either of receiving notice for her or making surrender of the policy. 

Insurance Co. v. Smith, 44 O. S. 156 (1886). 

In such case the attempt by the husband, without knowledge of the 
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wife, to surrender the policy to the company is inoperative, and does 
not impair the rights of the wife. 

Insurance Co. v. Smith, 44 O. S. 156 (1886). 

See Jander v. Insurance Co., 16 C. C. 5386; 9 C. D. 462 (1898). 

Kelsey v. Insurance Co., 10°50. Le Rallis: (US Ce Car Aer O12 ie 

Insurance Co. v. Penn., 4 N. P. n. s. 97; 16 L. D. 375 (1905). 

Where a husband procures a policy payable to his wife, and after 
paying several premiums gives a premium note containing a more onerous 
forfeiture clause than the policy, such clause will not*avail the company 
as against the wife. 

Insurance Co. y. Buxer, 62 O. S. 385 (1900). 

Fuss v. Kroner, 24 W. L. B. 400 (1890). 

Kelsey v. Insurance Co., 10 O. L. R. 119 (C. C. A. 1912). 


Death or divorce of beneficiary. Where all the beneficiaries named 
in the policy die during the life of the insured, the policy reverts to the 
insured and at his death becomes a part of his estate. 

Ryan vy. Rothweiler, 50 O. S. 595 (1893). 

Frank v. Bauman, 35 W. L. B. 59 (1896). 

A married woman, named as beneficiary in a policy of insurance on 
the life of her husband, is entitled to the proceeds of the policy notwith- 
standing a divorce obtained by her. 

Overhiser v. Overhiser, 63 O. S. 77 (1900). 

An insured designated ‘‘Elizabeth L. Hartlieb, beneficiary, wife 
of the insured’’. Subsequently they were divorced, she resuming her 
maiden name, and the insured remarried. Upon his death without 
changing the beneficiary, the first wife was held entitled to the in- 
surance, the words ‘‘wife of the insured’’ being words of description. 
Huff v. Hartlicb, 14 Ohio App. 191 (1920); motion to certify record 
overruled, 19 O. L. R. 15. 


Children. Grandchildren take no interest under a policy payable 
to their grandmother, or, in case of her death before that of the in- 
sured, then to her ‘‘children’’, where the death of the parent through 
whom they claim preceded that of their grandmother. Lucking vy. 
Insurance Co., 8 Ohio App. 414; 29 O. G. A. 161 (1918); affirming, 
21 N. P. n. s. 200; motion to certify record overruled, 16 O. L. R. 108. 


Section 9394. (Exemption from claims of creditors.) 
All policies of life insurance upon the life of any person, 
which may hereafter mature, and which have been or shall 
be taken out for the benefit of, or bona fide assigned to 
the wife or children, or any relative dependent upon such 
person, or any creditor, shall be held subject to a change 
of beneficiary if desired, for the benefit of such wife or 
children, or other relative or creditor, free and clear from 
all claims of the creditors of such insured person; and 
the proceeds or avails of all such life insurance shall be ex- 
empt from all liabilities from any debt, or debts, of such 
Insured person, (May 6, 1913, 103 y. 598, in effect August 
7, 1913; R. S. See. 3623; April 19, 1898, 93 v. 180; February 
8, 1847, 45 v 53, §1; S. & CG. 737.) 


ea See note to §9393 and article by M. P. Mooney, 19 O. L. R. 590, 
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The word “representatives” in an earlier form of this section was 
held to mean personal representatives. 

Insurance Co. v. Bank, 173 Fed. 390 (C. C. 1909). 

A policy payable to the “legal heirs” of the insured, who has no wife 
or children, is payable to his next of kin. 

In re Andress, 6. N. P. 263; 6 L. D. 174. (C0. P. 1897). 

This section should be liberally construed. 

Richardson v. Michener, 30 W. L. B. 120 (C. P. 1893). 

The exemption of §9394 applies as against the trustee in bank- 
ruptey of the insured, whose remedy is limited to recovery of  pre- 
miums paid in fraud of creditors under § 9395. In re Fetterman, 243 
Fed. 975 (D. C. Ohio 1917). 

Where a policy provided for an annuity to the insured, and, at 
his death, for a certain sum to be paid to his wife, the trustee in bank- 
ruptcy of the insured is entitled to the annuity only. The present value 
of the policy is exempt from the claims of creditors. 

In re Schaeffer, 9 O. L. R. 357; 16 O. F. D. 637 (D. C. 1910). 

For statute exempting the proceeds of policies from claims of cred- 
itors, or beneficiaries, under fraternal benefit policies, held unconstitu- 
tional, see 

Williams v. Donough, 65 O. S. 499 (1901). 


Interpleader. In an action, on a policy, payable to the widow, brought 
by her in the state where the company is located, the administrator 
of the deceased, a resident of this state, can not be compelled to inter- 
plead, and a judgment of such foreign court can not bar his rights against 
the widow as to such insurance. 

Cross v. Armstrong, 44 O. S. 614 (1887). 

An insurance company which in good faith files a bill of interpleader 
in federal court against adverse claimants to the proceeds of a_ policy 
and pays the money into court is entitled to its costs and counsel fees 
from the fund. 

Insurance Co. v. Bank, 173 Fed. 390 (1909). 


Section 9395. (Premiums paid in fraud of creditor.) 
Subject to the statute of limitations, the amount of any 
premiums for insurance for the benefit of wife and chil- 
dren, or of either, or other relatives dependent upon such 
person or any creditor, paid in fraud of creditors, with in- 
terest thereon, shall inure to their benefit from the proceeds 
of the policy. (May 6, 19138, 103 v. 558, in effect August 
7, 1918; R. S. See. 3628; April 19, 1898, 98 v. 180; February 
8, 1847, 45 v. 58, §1; S. & C. 787.) 


See also notes to $$ 9393, 9394 and 9398. 

The administrator of the estate of an insolvent decedent, who paid 
premiums in fraud of creditors, may maintain an action under this sec- 
tion to recover such premiums, to be distributed as a part of the estate. 

Insurance Co. v. Bank, 173 Fed. 390 (C. C. 1909). 

The assignment, by an insolvent husband to his wife, of a policy of 
insurance then in force on his life, is not a transfer in fraud of creditors 
or to hinder or delay creditors within the contemplation of § 11102 et 
seq. In such case the only remedy of creditors is to recover premiums, 
wrongfully paid, under § 9395. 

Lytle v. Baldinger, 84 O. S. 1 (1911); reversing 5 N. P. n. s. 28: 

17 L. D. 305. 
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See Child v. Graham, 7 W. L. B. 43 (1882). 

A policy purporting on its face to have been effected by a married 
woman on the life of her husband wherein the company agrees to pay 
such insurance to her, and if not living, then to her children, is prima 
facie the sole property of the wife, and as such is not affected by §§ 9393- 
9396. 

Weber, Loper & Co. v. Paxton, 48 O. S. 271 (1891). 

the fact that the premiums have been paid by the husband is not 
sufficient, of itself, to overcome the legal effect of the terms of the con- 
tract. 

Weber, Loper & Co. v. Paxton, 48 O. S. 266, 271 (1891). 

Where creditors of the husband seek to reach the proceeds of such 
policy, they must establish not only that the husband was insolvent at 
the time of his decease, but that such payments, or some of them, were 
made in fraud of existing creditors. 

Weber, Loper & Co. v. Paxton, 48 O. S. 266, 271 (1891). 

Former law. Prior to the amendment of this section of April 19, 
1898 (93 v. 130), the amount of premiums payable for exempt insurance 
was limited to $150 per annum. In case of excess, the beneficiaries were 
entitled to such portion of the insuranée as $150 would bear to the entire 
annual premium, and the residue was payable to the representatives of 
the deceased. 

See Cross v. Armstrong, 44 0. S. 613 (1887). 

Under the former statute it was held that the premium on each 
Hager must be taken by itself, and not that of several policies added 
ogether. 

Hinch v. d’Utassy, 1 L. D. 372. 

For other decisions under the former statute 

See 38 W. L. B. 239. 

In re Andress, 5 N. P. 253; 6 L. D. 174 (1897). 

Child v. Graham, 7 W. L. B. 43 (1882). 

Wagner v. Karman, 7 Am. L. Ree. 670. 

Wagner v. Wiltsie, 3 C. C. n. s. 412; 13 C. D. 302 (1902). 


Section 9396. (When company liable to creditor.) The 
company issuing the policy shall be discharged of all lia- 
bility thereon by payment of its proceeds in accordance 
with its terms, unless, before such payments, notice is given 
to it by a ereditor, specifying the amount of his claim and 
the premiums which he alleges have been so fraudulently 
paid. (R. S. See. 3628: April 19, 1898, 98 v. 130; February 
8, 1847, 45 v. 58, §1: 8. & @. 737.) 


Section 9397. (Wife may insure life of husband.) <A 
married woman may by herself, and in her own name, or 
In the name of a third person, with his assent as her trus- 
tee, cause the life of her husband to be insured for her 
sole use, for any definite period, or for the term of his 
natural life, and if she survives such period or term, the 
amount of insurance becoming due and payable by the 
terms of the insurance shall be payable to her, free from 
the claims of the representatives of the husband, or any of 
his creditors. (R. S. See. 3629; April 27, 1872, 69 v. 150, 
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§ 30; February 8, 1847, 45 v. 53, §§2, 3; June 12, 1879, 76 
PeiG0y 81 8. & °C, 1875) 


Distinction between §§ 9397-9400 and 9393-9396. 

See note to § 9393. 

This section does not apply to policies issued before its enactment. 
Plaut v. Insurance Co., 4 C. C. n. s. 94; 16 C. D. 499 (1899); aff’d, 
no rep., 65 O. S. 586. 

See Ryan v. Rothweiler, 50 O. S. 595, 602 (1893). 

Reakirt v. Besuden, 3 N. P. n. s. 646, 648; 16 L. D. 697 (1903) ; aff’d, 
no rep., 73 O. S. 383. 

Under this section a policy taken out by a wife on the life of her 
husband is her separate property and is beyond the reach of her husband 
and his creditors. 

See Insurance Co. v. Applegate, 7 O. S. 292, 296 (1857). 

A policy purporting on its face to have been effected by a wife on 
the life of her husband, for the benefit of herself, or her children, is 
prima facie her sole property. 

Weber, Loper & Co. v. Paxton, 48 O. S. 266, 271 (1891). 

This section aplies only to policies in which the wife is the sole bene- 
ficiary named, and which are issued for her sole use. 

Sticken v. Schmidt, 64 O. S. 354, 359 (1901). 

Reakirt v. Besuden, 3 N. P. n. s. 646, 652; 16 L. D. 697 (1903) ; 

aff'd, no rep., 73 O. S. 383. 

A policy, issued by a foreign company doing business on the assess- 
ment plan, under § 9427 et seq., is not subject to this section. 

In xe Andress, 6 N: P. 2538; 6 L. D: 174 (Cs RB. 1897). 


Insurance without consent of husband. Where a policy was issued 
to a wife on the life of her husband, without his knowledge or consent, 
but without fraud or wrongdoing on her part, and the wife, after pay- 
ing premiums for several years, discovered that, under the contract, the 
consent of the husband was necessary to its validity, she is entitled to 
recover back the premiums paid. 

Insurance Co. v. Felix, 73 O. S. 46 (1905). 

But where a wife insured the life of her husband, without his know- 
ledge or consent, and, in her dealings with the company, concealed this 
fact after she knew that it was necessary under the contract, she can not 
recover back the premiums paid. 

Marling v. Insurance Co., 6 O. L. R. 99 (C. P. 1908). 


Section 9398. (Policy assigned to married woman.) A 
policy of insurance on the life of any person, duly assigned, 
transferred, or made payable to a married woman, or to any 
person in trust for her or for her benefit, whether such 
transfer is made by her husband or other person, shall 
inure to her benefit, and that of her children, independently 
of her husband or his ereditors, or of the person effecting 
or transferring the policy or his creditors. (R. S. See. 
3629; April 27, 1872, 69 v. 150, §30; February 8, 1847, 
45 v. 58, §§ 2, 3; June 12, 1879, 76 v. 160, §1; S. & C. 787.) 


This section does not apply to policies issued before its enactment. 
Plaut v. Insurance Co., 4 C. C. n. s. 94; 16 C. D. 499 (1899); aff'd, 
no rep., 65 O. S. 586. 
See Ryan v. Rothweiler. 50 O. S. 595, 602 (1893). 
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Reakirt v. Besuden, 3 N. P. n. s. 646, 648; 16 L. D. 697 (1903) ; 
aff’d, no rep., 73 O..S. 383. 

The assignment, by an insolvent husband to his wife, of a policy 
of insurance then in force on his life, is not a transfer in fraud of ered- 
itors or to hinder or delay creditors within the meaning of § 11102 et 
seq. In such case the only remedy of creditors is under § 9395. 

Lytle v. Baldinger, 84 O. S. 1 (Cue bi ye 

See Child v. Graham, 7 W. L. B. 43 (1882). 

A trustee in bankruptey acquires no rights in a policy, payable to 
the bankrupt’s wife, by reason of the fact that the insured is entitled 
to change the beneficiary, or to receive the cash surrender value. 
In re Young, 208 Fed. 373 (D. C. 1912); In re Fetterman, 243 Fed. 
97h CD. GC: 1917). 

But an endowment policy, payable to the insured, or to his wife 
in the event of his death, he having a right to change the beneficiary, 
passes to the trustee, the wife being merely a contingent beneficiary. 
In re Young, 208 Fed. 373. 

A bequest, by a wife to her husband, of all her real and personal 
property, includes a policy of insurance on his life payable to her, 
her executors, administrators or assigns. Schlachter v. Teepen, 24 C. 
O. n. s. 30 (1915); affirming, 18 N. P. n. s. 33. 

The pledgee of a policy under a pledge made by a wife, may reim- 
burse himself out of the proceeds of the policy for premiums paid to keep 
the policy in foree, and interest thereon. 

Reakirt v. Besuden, 3 N. P. n. gs. 646; 16 L. D. 697 (1903) ; aff'd, 

no rep., 73 O. S. 383. 


Section 9398-1. (Proceeds of policy not subject to trans- 
fer, incumbrance or legal process in certain cases.) That 
any life insurance company incorporated under the laws of 
this state shall have power to hold the proceeds of any life 
Insurance policy issued by it, payable or assigned to the 
parents, wife, husband, children or legally adopted children 
of the policyholder, upon such terms and subject to such 
limitations as to revocation by the policyholder and control 
by the beneficiaries thereunder, as shall have been agreed to 
in writing by such company and the policyholder; and if the 
said agreement shall so provide, the benefits accruing there- 
under shall not be transferable nor subject to commutation 
or incumbranee, or to legal process. (107 vy. 606.) 


Section 9398-2. (Rights of creditors.) The provisions of 
this Section shall not impair or affect the rights of creditors 
under section 9395 of the General Code. (107 v. 606.) 


Section 9399, (Beneficiary in case of death of wife.) 
The amount of the insurance so provided for in the preceding 
Sections, may be made payable, in case of death of the 
wife before the period at which it becomes due, to his, 
her, or their children, for their use, as provided in the 
policy of Insurance, or to their guardian, if under age. 
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If there are no children, upon the death of the wife, such 
policy shall revert to and become the property of the party 
whose life is insured, unless it has been transferred as 
hereinafter provided. When by its terms, or a transfer 
thereof, a policy is payable to a married woman solely for 
her own use, she may sell, assign, or surrender it, but the 
party whose life is insured, shall concur in and become a 
party to the transfer. (R. 8. Sec. 3629; April 27, 1872, 69 
v. 150, §30; February 8, 1847, 45 v. 53, §§ 2, 3; June 12, 
een Os ie LOU gO be 0, Or Foe.) 


This section does not apply to policies issued before its enactment. 

Plaut v. Insurance Co., 4 C. C. n. 8. 94; 16 C. D. 499 (1899); aff'd, 

no rep., 65 O. S. 586. 

See Ryan v. Rothweiler, 50 O. S. 595, 602 (1893). 

Reakirt v. Besuden, 3 N. P. n. s. 646, 648; 16 L. D. 697 (1903). 

Policy payable to wife, or to the children, if she dies before the 
insured; necessity of consent of guardian of children to exchange of policy, 

See Jander v. Insurance Co., 16 C. C. 536; 9 C. D. 462 (1898). 

Where a policy was issued to a married woman on the life of her 
husband, for her benefit, and payable to “her executors, administrators 
or assigns,” or, in case she died before her husband, to “their children,” 
and the wife died, without children, but the husband thereafter paid the 
premiums for several years, it was held that the company, having treated 
the husband as beneficiary, was estopped to deny his right to sue for a 
paid up policy under the terms of the policy. 

Insurance Co. v. Hamilton, 41 0. S. 274 (1884). 

Where a testator bequeathed to the children of his deceased wife all 
his interest in a policy, which he had assigned to her during her life, 
the bequest being made “without abatement on account of premiums here- 
tofore or hereafter paid,” such premiums can not be set off against a 
note executed by the decedent and held by the estate of his wife. 

Claypool v. Claypool, 4 C. C. n. s. 577; 15 C. D. 327 (1903); aff'd, 

no rep., 75 O. S. 578. 


Grandchildren. Grandchildren take no interest under a policy 
payable to their grandmother, or, in case of her death before that of 
the insured, then to her ‘‘children’’, where the death of their parent 
preceded that of their grandmother. Lueking v. Insurance Co., 8 Ohio 
App. 414, 29 O. C. A. 161 (1918); affirming, 21 N. P. n. s. 200; motion 
to certify record overruled, 16 O. L. R. 108. 


Assignment of policy by wife. A policy on the life of a husband, 
assigned by him to his wife, “and her assigns,” and contemplating, by 
its terms, a reversion back to the insured in the event of the wife’s prior 
death, is assignable by the wife without the eonsent of her children. 
The words “and her assigns” indicate an intention to ereate an estate 
“solely for her use” within the meaning of this section. 

Reakirt v. Besuden, 3 N. P. n. s. 646; 16 L. D. 697 (1903); aff'd, 

no rep., 73 O. S. 383. os 

The provision of this section as to assignment applies only to policies 
in which the wife is the sole beneficiary named, and which are issued for 
her sole use. 

Stricken v. Schmidt. 64 O. S. 354, 359 (1901). 

Reakirt v. Besuden, 3 N. P. n. s. 646, 652; 16 L. D. (1903). 


>. 
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Section 9400. (Policy to defraud creditors.) If a policy 
be procured by a person with intent to defraud his creditors, 
an amount equal to the premium paid thereon, with interest, 
shall inure to the benefit of his creditors, subject, how- 
ever, to the statute of limitations. (R. S. See. 3629; June 
12, 1879, 76 v. 160, §1; April 27, 1872, 69 v. 150, § 30; 
February 8, 1847, 45 v. 53, §§ 2, 3; S. & C. 787.) 


Section 9401. (Discrimination against persons of African 
descent prohibited.) No life insurance company organized 
or doing business, or that may be organized and do business 
within this state, shall make any distinction or discrimina- 
tion between white persons and colored, wholly or partially 
of African descent, as to premiums or rates charged for 
policies upon the lives of such persons; nor demand or 
require greater premiums from such colored persons than 
are at that time required by the company from white per- 
sons of the same age, sex, general condition of health and 
hope of longevity; nor make or require any rebate, dimin- 
ution or discount upon the sum to be paid on such policy in 
case of the death of such colored person insured, nor insert 
in the policy any condition, nor make any stipulation where- 
by such person insured binds himself, his heirs, executors, 
administrators or assigns to accept any sum less than the 
full value or amount of such policy in case of a claim ac- 
cruing thereon by reason of the death of the person insured, 
other than such as are imposed upon white persons in simi- 
lar cases. Any such stipulation or condition so made or in- 
serted ee be void. (R. S. § 3631-1; March 28, 1889, 86 
Sols. 


Limitation, see § 12955. 


Section 9402. (Procedure when application of such per- 
sons refused.) Any such company, which refuses the ap- 
plication of a colored person for insurance upon his life, 
shall furnish him with the certificate of some regular ex- 
amining physician of the company who has made examina- 
tion of such person, stating that his application has been 
refused, not because he is a person of color, but solely upon 
such grounds of his general health and hope of longevity as 
would be applicable to white persons of the same age and 
sex. (R.S. See. 3631-1; March 28, 1889, 86 v. 164, § 2.) 


Penalty for violation, see § 12954. 


Section 9403. (Discriminations prohibited.) No life in- 
surance company doing business in this state shall make or 
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permit any distinction or discrimination in favor of indi- 
viduals between the insured of the same class and equal 
expectation of life in the amount of payment of premiums, 
or rates charged for policies of hfe or endowment insurance, 
or in the dividends or other benefits payable thereon, or 
in any other of the terms and conditions of the contracts 
it makes; nor shall any such company, or any agent thereof, 
make any contract of insurance or agreement as to such 
contract, other than is plainly expressed in the policy issued 
thereon. (RK. S. § 3631-4; April 22, 1908, 99 v. 183, §1; 
April 27, 1893, 90 v. 345; April 10, 1889, 86 v. 220.) 


Penalty for violation, see §§ 9405, 13136. 

This section constitutes no defense to an action to recover pre- 
miums paid on a policy which the plaintiff was induced to take, by 
fraudulent representations as to future profits, based on past experi- 
ence and present condition of the company. Life Soc. v. Statler, 17 
Oe. nes. 50-24 C. 1.391 (1911); aff'd, no rep. 88 0. S,. 549, 

Before the amendment of this section (99 v. 183) it was held that 
an agreement that a note given for a premium should be discounted with 
a brokerage firm of which the insured was a member, and brokerage al- 
lowed such firm, otherwise the insurance should be void and the policy 
cancelled, was not in violation of this section. 

Dailey v. Chappell, 12 C. C. n. s. 561; 21 C. D. 509 (1909). 

Insurance companies may classify insurants if the classification does 
not operate as a distinction or discrimination. A non-mutual company 
may write supplemental contracts providing for guaranteed income, when 
supported by sufficient premiums. 

Rep. Atty. Gen. (1908-1909), 160. 

It has been said that a stock option contract, permitting insurants 
to purchase stock in the company, the insurants paying an increased prem- 
ium, part of which is credited on the purchase price of the stock, is in 
violation of this section. 

5 Opins. Atty. Gen. 1019 (1903). 

This section does not apply to mutual protective associations organ- 
ized under § 9427 et seq. 

4 Opins. Attys. Gen. 241, 659 (1889; 1895). 

See State v. Association, 26 O. S. 19 (1875). 

State v. Association, 38 O. S. 281 (1882). 


Section 9404. (Rebates or special favors prohibited. In- 
crimination no ground for refusal of testimony.) No life 
insurance company doing business in this state, or any 
officer, agent, solicitor, employe, or representative thereof, nor 
any other person, shall pay, allow or give, or offer to pay, 
accrue thereon, or any paid employment or contract for 
allow or give, directly or indirectly, as inducement to 1n- 
surance, nor shall any person, co-partnership or corpora- 
tion knowingly receive as such inducement to insurance any 
rebate of premium payable on the policy or any special 
favor or advantage in the dividends or other benefits to 
accrue thereon, or any special advantage in the date of a 
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policy or date of the issue thereof; or any valuable con- 
sideration or inducement whatsoever; or give or receive, 
nothing in this chapter shall be so construed as to forbid 
a company, transacting industrial insurance on a _ weekly 
payment plan, from returning to policy holders, who have 
made premium payments for a period of at least one year, 
directly to the company at its home or district offices, a 
any insurance company or other corporation, association, 
partnership or individual, or any dividends or profits to 
services of any kind, or anything of value; provided, that 
sell or purchase, or offer to give or receive, sell or pur- 
chase, as inducements to insurance or in connection there- 
with any stock, bonds or other obligations or securities of 
percentage of the premium which the company would have 
paid for the weekly collection of such premium. 

No person shall be excused from attending or testifying 
or producing any books, papers or other documents be- 
fore any court or magistrate having jurisdiction, upon any 
investigation, proceeding or trial for a violation of any of 
the provisions of this section or of section 9403, upon the 
ground or for the reason that the testimony or evidence, 
documentary or otherwise, required of him may tend to 
incriminate or degrade him, but no person shall be prose- 
cuted or subject to any penalty or forfeiture for or on ae- 
count of any transaction, matter or thing concerning which 
he may so testify or produce evidence, documentary or 
otherwise, except for perjury committed in so_ testifying. 
(May 31, 1911, 102 v. 509; R. S. § 3631-4; April 22, - 1908, 
99 v. 183, §1; April 27, 1893, 90 v. 345; April 10, 1889, 
86 v. 220.) 


Penalties for violation of this section, see §§ 9405, 13137. 

The superintendent of insurance may, in his discretion, refuse a 
license to an agent who has previously solicited insurance, without a 
license, and offered rebates of premium, 

Vorys v. State, 67 O. S. 15. 

The policy itself is not declared void by this section; but a note 
and post dated check, given in payment of the premium, less the amount 
of the rebate, are void. 

Tillinghast v. Craig, 17 C. C. 531, 535; 9 C. D. 459 (1893). 

Where the contract for the policy and amount of the premium 
were agreed upon before a 60-day note without interest for the first 
premium was given, such note is not an inducement prohibited by this 
section. And where the insured made no complaint until after the 
note fell due and the agent had paid the premium to the company, the 
insured was held not entitled to defend on the ground that the note 
was void under this section. MeDonald v. Schervish, 6 Ohio App. 88; 
26 C. C. n. s, 394 (1916); 5, e., 8 Ohio App. 386; 28 O. OC. A. 325. 

_ This section constitutes no defense to an action to recover pre- 
miums paid on a policy, which the plaintiff was indueed to take by 
fraudulent representations as to future profits, based on past experi- 
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ence and present condition of the company. Life Soc. v. Statler, 17 
C. C. n. s. 59; 24 C. D. 391 (1911); aff’d, no rep. 88 O. S. 549. 

Before the amendment of this section in 1908 (99 vy. 183) it was held 
that an agreemnt that a note given for a premium should be discounted 
with a brokerage firm, of which the insured was a member, and brokerage 
allowed such firm, otherwise the insurance should be void and the policy 
cancelled, did not thereby make the insured the beneficiary of a rebate, 
or invalidate the note. 

Daily v. Chappell, 12 C. C. n. s. 561; 21 L. D. 509 (1909). 

For similar statute aplying to other insurance companies, see §§ 9589- 
1 to 9589-4. 

Members of a “life insurance club,” who receive compensation for 
securing new members and additional compensation if such new members 
become policy holders, do not thereby violate this section. 

Rep. Atty. Gen. 1904-1905, p. 112-115. 

This section does not apply to mutual protective associations organ- 
ized under § 9427 et seq. 

4 Opins. Attys. Gen. 241, 659 (1889; 1895). 

See State v. Association, 26 O. S. 19 (1875). 

State v. Association, 38 O. S. 281 (1882). 


Section 9405. (Penalty.) Every corporation which shall 
violate any of the provisions contained in section 9403, or 
in section 9404, shall forfeit and pay any sum not less than 
one hundred dollars nor exceeding five hundred dollars, 
to be recovered by action in the name of the state and 
the amount so recovered, shall the paid to the county treas- 
urer for the benefit of the common school fund. (May 31, 
1911, 102 v. 509; R. S. § 8631-5; April 27, 1893, 90 v. 345; 
April 10, 1889, 86 v. 220.) 


Other penalties, see §§ 12956, 13136, 13137. 


Section 9406. (Revocation of license.) It shall be the 
duty of the superintendent of insurance upon conviction 
of any such life insurance company, or of any agent thereof 
for violation of any of the provisions of section 9403, or 
of section 9404, or upon being satisfied of the violation of 
either of said sections and after reasonable notice to the 
accused of the time and place of hearing, to revoke the 
license of the company or agent so offending, and no license 
shall be granted to such company, or agent, for a period of 
three years after such revocation. (May 31, 1911, 102 v. 
509; R. S. See. 3631-7; April 27, 1893, 90 v. 345.) 


See note to § 9404. 


Section 9407. (Solicitor is agent of company.) Any per- 
son who solicits an application for insurance upon the life 
of another in any controversy between the assured or his 
beneficiary and the company issuing a policy upon such ap- 
plication shall be regarded as the agent of the company 
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and not the agent of the assured. (April 22, 1908, 99 vy. 
175, §1,) 


See § 9586 and note. 

See also note to §9391. Knowledge of agent. 

A corporation may act as agent, when such powers are authorized 
by its charter. 

Rep. Atty. Gen. 1908, p. 176. 

A bank or trust company has no power to act as agent for an in- 
surance company. 

Rep Atty. Gen. 1908, p. 195. 

Duties required by law to be discharged by the company can not, 
by contract, be imposed upon a general agent. 

Rep. Atty. Gen. 1908, p. 173. 

When an agent procured from the company a policy on his own 
life, but was unable to pay the premium, and a member of his family paid 
the premium to the agent, as agent for the company but the money was 
never accounted for or paid to the company, and the company had no 
knowledge of the transaction, it was held that such payment was not 
a compliance with a provision in the policy making payment of the first 
premium a condition precedent to the taking effect of the policy. 

Insurance Co. v. Harvey, 72 O. S. 174 (1905). 

Where an application for life insurance was revoked by the applicant 
before the policy was issued, the agent who procured the application can- 
not maintain an action in his own name against the applicant to recover 
the premium or the amount of his commissions. The right of action, if 
any, is in the company. 

Chapin v. Betts, 14 C. C. 335: 7 GC. D. 422 (1897). 

A physician, employed to examine an applicant for insurance, and 
make a report thereof to the company, without further duty or au- 
thority, after making an examination and report obtained further 
knowledge of the applicant’s physical condition but did not com- 
municate it to the company. Held, such knowledge was not binding 
on the company and did not operate as a waiver of a provision in 
the application that the policy would become effective upon approval 
at the home office of the company ‘while the person to be insured 
is in the same condition of insurability’’. Myers v. John Hancock, 
ete., Co.. — O. 8. — (1923); syl. 21 Oe Ra: 

The sale of a fire insurance agency business, with good will, does 
not affect the right of the insurance companies to revoke the author- 
ity of the purchaser and to appoint a new agent. Custom of insur- 
ance agents does not entitle the purchaser to an injunction against 
the new agent, to prevent the securing of renewals by the new agent. 
are Co. v. Archer, 18 ©. ©. n. gs. 437 (1912); aff’d, no rep. 89 O. 

Authority to a broker to collect premiums does not inelude au- 
thority to indorse and collect checks payable to the company. A bank 
which cashes them is liable to the company as for conversion. Bank 
v. Insurance Co., 24 ©. C. n. 5s. 485 (1905). 

_ Prior to the enactment of this section, an agent accepting a pre- 
mium, and issuing a receipt other than the official receipt provided 
for in the policy, was held to be an agent of the insured. Insurance 
Co. v. Trust Co., 22 CO. C. n. s. 161 (1908). 


Agent’s contracts for commissions, An agreement by a life insurance 
agent to pay another person a commission on the “first installment of 
premium” received from a person recommended to the agent by him, 
was construed to mean a commission on the first annual premium. 

Connelly v. Pickard, 4 N. P. n. s. 294; 17 L. D. 116 (1906). 
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For a contract between a general agent and subagent, construed to 
bind the’ general agent only and not the company, see 

Bigger y. Insurance Co., 8 N. P. n. s. 27; 19 L. D. 704. (1908). 

Under a general agency contract which required the agent to 
produce a specified amount of business, he can not recover damages 
for wrongful discharge where he failed to produce the required busi- 
ness. Boswell v. Insurance Co., 26 C. C. n. s. 385 (1916). 


Section 9408. (Misrepresentations prohibited.) No life 
insurance company doing business in this state, and no offi- 
cer, director or agent thereof, shall issue or cireulate or 
cause or permit to be issued or circulated any estimate, 
illustration, circular or statement of any sort misrepresent- 
ing the terms of the policies or policy issued by it, or the 
benefits or advanteges promised thereby, or the dividends 
or shares of surplus to be received thereon, or use any name 
or title of any policy or class of policies misrepresenting 
the true nature thereof, nor shall any such corporation, 
or any officer, agent, solicitor or representative thereof, or 
any other person or persons, make any misrepresentations 
to any person insured in any life insurance company for 
the purpose of inducing or tending to induce such person 
to lapse, forfeit or surrender his said insurance. (May 31, 
1911, 102 v. 509; April 22, 1908, 99 v. 175, § 1.) 


Where a stock company, before the enactment of this section, falsely 
represented that it was doing a mutual insurance business and inserted 
in the contracts of many policy-holders a stipulation that they should 
share in the profits “as appropriated by the company,” it was held that 
the fact that no separate account was kept of the participating and non 
participating profits did not prevent the company from declaring a stock 
dividend out of a surplus fund which was clearly derived from non-par- 
ticipating business. 

State v. Life Insurance Co., 13 C. C. n. s. 49; 22 C. D. 262 (1910); 

affirmed, 84 O. S. 459. 

But, in such case, the holders of participating policies may maintain 
an action to conserve, for their benefit, the surplus fund derived from 
the participating business. 

Bell v. Insurance Co., 14 C. C. n. s. 385 (1911); reversed no rep. 

87 O. S. 475. 


Section 9409. (Penalty.) Every corporation which shall 
violate any of the provisions of section 9408 shall forfeit 
and pay not less than one hundred dollars, nor more than 
five hundred dollars, to be recovered by action in the name 
of the state and the amount so recovered shall be paid to 
the county treasurer for the benefit of the common school 
fund. (May 31, 1911, 102 v. 509; April 22, 1908, 99 v. 175, 


§ 2.) 
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CHAPTER 2. 


STANDARD FORMS, PROVISIONS AND PROHIBITIONS. 


§ 9410. Unauthorized policies shall § 9420. Policies other than stand- 
not be issued. ard forms. 

§ 9411. Standard forms. § 9121. Provisions prohibited. : 

§ 9412. “Ordinary” or “limited pay- § 9422. Preliminary term policies, 
ment.” not standard, subject to 

§ 9413. Endowment. : certain provisions. 

§ 9414 “Ordinary” or “limited life’ § 9423. Forms of policies must be 
fixed survivorship annu- submitted to superintend- 
ity. ent of insurance. 

§ 9415. Endowment fixed survivor- § 9424. Policies may contain pro- 
ship annuity. visions prescribed by state 

§ 9416. Term. where organized. 

§ 9417. Term with right to renew § 9425. To what this chapter shall 
and change. not apply. 

§ 9418. Single premium and _ non- § 9426. What the word ‘‘company” 
participating policies. includes. 


§ 9419. Preliminary term. 


Section 9410. (Unauthorized policies shall not be issued.) 
No policy of life insurance shall be issued or delivered in 
this state and no policy of life insurance of a life insurance 
company organized under the laws of this state shall be 


issued unless authorized by the provisions of this chapter. 
(April 22, 1908, 99: ¥, 189, §1)) 


Parol contract of insurance. <A valid contract of insurance may be 
made by parol, when not forbidden by statute, or by a provision of the 
company’s charter of which the insured has notice; and the assent of the 
parties to the agreement may be shown by their acts and the surrounding 
circumstances, as well as by their words. 

Machine Co. v. Insurance Co., 50 O. S. 549 (1893). 

See Insurance Co. v. Wall, 31 O. S. 628 (LS ifiga)in 

Insurance Co. v. Kelly, 24 O. S. 345 (1873). 

Where nothing is said in the negotiations about special rates of insur- 
ance, or special conditions of the policy, it will be presumed that those 
which were usual and customary were intended. 

Machine Co. v. Insurance Co., 50 O. S. 549 (1893). 

A parol contract of insurance, as distinguished from a parol agree- 
ment to issue a policy, must not be executory, but must take effect in 
praesenti. 

Insurance Co. y. Whitman, 75 O. S. 312 (1906). 

Full and clear proof is necessary to establish the relation of insurer 
and insured, before delivery of the policy. 

Insurance Co. y. Whitman, 75 O. S. 312 (1906). 

In an action to recover on a written policy, and an alleged verbal 
modification thereof, statements of the agent who solicited the policy, 
prior to and contemporaneous with its issue, are inadmissible to vary its 
terms. In the absence of fraud or mistake, such statements are merged 
into the written contract. 

Insurance Co. y. Hook, 62 O. S. 256 (1900). 

Agreement to issue policy; specific performance. 
See Suydam v. Insurance Co., 18 Ohio 459 (1849). 
Neville v. Insurance Co., 19 Ohio 452 (1850). 
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Insurable interest. 


See also Beneficiary below. 

A person may cause his own life to be insured for the benefit of a 
stranger and the want of insurable interest in the stranger will not in- 
validate the policy. But a policy procured by a person for his own bene- 
fit on the life of a stranger is void for want of insurable interest. 

Ryan v. Rothweiler, 50 O. S. 595, 601 (1893). 

One who has obtained a valid insurance upon his life may dispose 
of it as he sees fit, in the absence of prohibitory legislation or contract 
stipulations. It is immaterial, in such case, that the assignee has no in- 
surable interest. 

Keckley v. Coshocton Glass Co., 86 O. S. 213 (1912); affirming, 13 C. 

C. n. s. 229, 240; 21 C. D. 665, 676. 

Eckle v. Renner, 41 O. S. 232 (1884). 

Contra, Evans v. Moore, 7 C. C. n. s. 123; 18 C. D. 1 (1905). 

But where a stipulation in the policy limits the liability of the 
company to the extent of the insurable interest of the assignee, and 
requires proof of such interest, an assignee without insurable interest 
can not recover from the company. Harmeyer v. Insurance Co., 3 
Ohio App. 104; 19 OC. C. n. s. 308 (1914); affirming, 15 N. P. n. s. 476. 

Where a life insurance company makes no defense and pays the 
amount of its policy into court to abide by the judgment of the court as 
between conflicting claimants, parties claiming an interest in the fund 
can not object that the beneficiary named in the policy had no insurable 
interest. 

Keckley v. Coshocton Glass Co., 86 O. S. 213 (1912); affirming, 13 C. 

C. n. s. 229, 240; 21 C. D. 665, 676. 

Where an assignee without insurable interest, by misstatements in 
letters to state insurance commissioners and in newspapers, compelled 
the company to pay money into court and interplead several defend- 
ants, the assignee’s conduct was held to bar him from equitable re- 
lief in the interpleader proceedings. Harmeyer v. Insurance Co., 3 
Ohio App. 104; 19 C. C. n. s. 308 (1914); affirming, 15 N. P. n. s. 476. 

Where a borrower from an insurance company, on real estate security, 
also procures the issue, by the company, of an insurance policy to one in 
whose life he has no insurable interest, and its assignment to the company 
as collateral security for the loan, and signs premium notes jointly with 
the insured, the insurance contract is not invalid as a wagering contract. 

Insurance Co. v. Hilliard, 63 O. S. 478 (1900). 


Brother or sister. A brother has no insurable interest in the life 
of a younger brother on whom he is not dependent. 

Newmore v. Insurance Co., 8 C. C. n. s. 808; 18 C. D. 689 (1906). 

Where one makes application for insurance on her life, naming her 
sister as beneficiary, and a policy is issued in accordance with the appli- 
cation, and premiums paid thereon, the company is estopped from denying 
that the beneficiary had an insurable interest. 

Baker v. Insurance Co., 5 N. P. n. s. 383; 18 L. D. 426 (C. P. 1907). 


Corporation in life of officer. Where a person owns a large portion 
of the stock of a corporation, and his skill and experience are largely 
relied on to make the corporate business a success, and when, in obtaining 
credit and in inducing persons to buy stock in the corporation, he repre- 
sents that he has insured his life for the benefit of the corporation, such 
facts disclose an insurable interest in the corporation; and the insured 
and his legal representatives are estopped from claiming that the policies 
are not based upon an insurable interest, or that the amounts due thereon 
do not belong to the corporation. 
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Keckley v. Coshocton Glass Co., 86 O. S. 213 (1912); affirming, 13 C. 
C.'n. s. 229, 240; 21 C. D. 665, 676. 

Rep. Atty. Gen. 1911-1912, p. 807. 

Where an officer of a corporation made application for insurance, 
specifying the corporation as beneficiary, and the premiums were paid by 
the corporation, it is entitled to the proceeds of the policy as against the 
executor of the insured, although the insured, before his death, had re- 
tired as such officer or director. 

Insurance Co. v. Coshocton Glass Co., 138 C. C. n. s. 229; 21 C. D. 

665 (1910); affirmed, Keckley v. Coshocton Glass Co., 86 O. S. 
213 (1912). 

And where a policy in which his wife was named as beneficiary, was 
assigned to the corporation in which the insured was an officer, and all 
premiums were paid by the corporation, it is entitled to the proceeds of 
the policy as against the widow. 

Coshocton Glass Co. v. Insurance Co., 13 C. C. n. s. 240; 21 C. D. 

676: affirmed, Keckley v. Coshocton Glass Co., 86 O. S. 213 
(1912). 

In Schott, etc., Co. v. Insurance Co., 11 C. C. n. s. 401; 20 C. D. 656 
(affirming, 7 N. P. n. s. 548; 19 L. D. 249; and affirmed, no rep., 83 O, 
8. 507) it was said that a corporation has no insurable interest in the 
life of an officer or director who is not indebted to it, and that a note 
given for premiums on a policy on the life of a director or officer was 
without consideration. The note involved in that case, however, was given 
by the secretary and general manager without authority from the direc- 
tors. 

Whether a college, church or similar institution may insure the life 
of an individual Jepends upon whether, at the time the policy is issued, 
it has a pecuniary interest or a valid and well founded expectation of 
benefit from the continuance of the life of the insured. 

Rep. Atty. Gen. 1911-1912, p. 807. 


POLICIES OF INSURANCE. 
Application. See §§ 9387 to 9392 and note to § 9420. 


Conditions precedent to taking effect. 


Delivery. In the absence of any other evidence to show assent of 
ne company, to a contract of insurance, delivery of the policy must be 
shown. 

Insurance Co. v. Whitman, 75 O. S. 312, 320 (1906). 

Requisites of a valid delivery. 

See Insurance Co. v. Whitman, 75 O. 8. 312, 320. 

In the absence of a stipulation in the application or policy, making 
actual delivery of the policy a condition precedent to the consummation 
of the contract, the actual delivery or non-delivery of the policy is not 
of itself conclusive evidence of the completion of the contract; but the 
unconditional acceptance of the application by the insurer is a consum- 
mation of the contract. 

Insurance Co. v. Whitman, 75 O. §8. 312 (1906). 

Machine Co. v. Insurance Co., 50 O. S. 549 (1893). 

Insurance Co. v. Plato, 3 10; (Cen aa: 207; 13 C. D. 35 (1901); aff'd, 

no rep., 68 O. S. 701. 
Johnson v. Insurance Co., 66 O. S. 6 (1902). 
Bennett v. Insurance Co., 27 W. L. B. 15. 
., _ Where there is no oral agreement for insurance prior to the policy, 
if a policy has been executed in form, but has not passed out of the pos- 
session of the insurer or his agent, and no premium has been paid, the 
contract is prima facie incomplete; and the burden is upon the party who 
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asserts that there is a contract, to show that the policy became operative 
by the intention of both parties. 

Where, there being no oral agreement for insurance to take effect 
prior to the issue of the policy, upon an application for insurance at less 
than the regular rate, an agent wrote up and countersigned a policy and, 
without parting with possession thereof, wrote to the applicant that he 
had “issued” a policy, but would hold it until he heard from the company, 
and the company thereafter rejected the risk and the agent forwarded the 
policy to the company, no contract of insurance was consummated, al- 
though the applicant received no notice of refusal of the risk. 

Insurance Co. v. Whitman, 75 O. 8. 312 (1906). 

The mailing of a policy, by the company to its agent, for de- 
livery to the insured, constitutes delivery to the insured. When the 
first premium is paid to the agent the contract is complete without 
actual manual delivery to the insured. Insurance Co. v. Shively, 1 
Ohio App. 238; 17 C. C. n. s. 352; 24 C. D. 357 (1913); Insurance Co. 
v. Ford, 2 Ohio App. 410; 19 C. OC. n. s. 689; 24 C. D. 479 (1914). 


Payment of premium. See note to § 9420. 


Construction, 


Policies of insurance should be construed, like other contracts, so 
as to give effect to the intention and express language of the parties. 

Insurance Co. v. Myers, 62 O. S. 529 (1900). 

West v. Insurance Co., 27 O. 8. 1 (1875). 

A policy should be construed strongly against the insurer and liber- 
ally in favor of the insured. 

Swander v. Insurance Co., 1 C. C. n. s. 233, 237; 15 C. D. 3 (1903). 

Holterhoff v. Insurance Co., 3 Am. L. R. 272 (1874). 

Snapp v. Insurance Co., 8 O. S. 458, 461 (1858). 

See Insurance Co. v. Schild, 69 O. S. 1386, 139 (1903). 

Exceptions in a policy should be strictly construed, and where there 
are two interpretations which are equally fair, the one which gives the 
greater indemnity should prevail. 

Blackwell v. Insurance Co., 48 O. S. 533, 540 (1891). 

Provisions for disabilities and forfeitures should, when the intent 
is doubtful, be strictly construed against those for whose benefit they are 
introduced. 

Webster v. Insurance Co., 53 O. 8. 558 (1895). 

Swander v. Insurance Co., 1 ©. C. n. s. 233, 285; 15 C. D. 3 (1903). 


Provisions, terms and conditions. 


Provisions required in life insurance policies, see § 9420. 

Provisions prohibited, see § 9421. 

Special provisions construed; see notes to §§ 9420 and 9421. ; 

Where a life insurance policy was accepted by the insured, remained 
in his possession for nine years, and nine annual premiums were paid by 
him, he is conclusively presumed to have knowledge of all the stipulations 
and provisions of the policy. 

Insurance Co. v. Hook, 62 O. S. 256 (1900). 


Beneficiary. 


See also Insurable interest above. 

Wife and children as beneficiaries, see §§ 9393 to 9399. : 

Where the policy contains no provision permitting the insured to 
revoke the designation of beneficiary, the beneficiary has a vested right 
therein, which can not be impaired by acts of the insured. The insured 
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can not change the beneficiary or surrender the policy without consent 
of the beneficiary. 

Insurance Co. v. Penn, 4 N. P. n. s. 97; 16 L. D. 375 (Super. Ct. Cin. 

1905). 
Douglas v. Insurance Co., 11 N. P. n. s, 513; 21 L. D. 516 (C. P. 
TOLL); 

See Glass v. Insurance Co., 3 N. P. 216; 4 L. D. 234. 

The beneficiary is a necessary party to a suit to recover premiums 
paid, based on the wrongful refusal of the company to receive further 
premiums or to continue the policy in force. 

Insurance Co. v. Penn, 4 N. P. n. 8s. 97; 16 L. D. 375 (Super. Ct. 

Cin. 1905). 

Where a policy provided that the insured might change the bene- 
ficiary “by written notice to the company at its home office accompanied 
by the policy, such change to take effect on the endorsement of the same 
on the policy by the company,” it was held that consent of the company 
was requisite to effect the change; and where the insured forwarded to 
the company notice of change, but died before the company endorsed the 
change on the policy, the original beneficiary is entitled to the proceeds 
of the policy. 

Douglas v. Insurance Co., 11 N. P. n. s. 513; 21 L. D. 616 (CG. PB 

1911). 

See Modern Woodman vy. Daerr, 11 N. P. n. s. 360 (1911; fraternal 

insurance). 

Where the policy reserves to the insured the right to change the 
beneficiary, the beneficiary named in the policy has no vested right 
therein. Kerr v. Bowers, 26 C. C. n. s. 289 (1915); motion to certify 
record overruled, 13 O. L. R. 84. 

The beneficiary can not recover on the policy where the death of the 
insured is caused by the intentional and felonious act of the beneficiary. 

Filmore v. Insurance Co., 82 O. S. 208 (1910). 

See Mieritz v. Insurance Co., 8 N. P. 422; 11 L. D. 759. 

The usual ‘‘facility payment’’ clause, providing that the com- 
pany ‘‘may’’ pay the insurance to the widow, does not give the 
widow a vested interest. When no beneficiary is named, the insur- 
ance goes to the estate of the insured, subject to the insurer’s right 
to pay under the clause. Rogers v. Metropolitan Co., 24 N. P. n. s. 
49 (1921). 

Under a policy of industrial insurance which provided that the 
company ‘‘may pay . . . to either the beneficiary named below, 
or to the executor or administrator, husband or wife . . . or to 
any other person appearing to said company to be equitably entitled 
to the same by reason of having incurred expense on behalf of the 
isured, or for his or her burial’’, payment to the named beneficiary 
who was designated as ‘‘guardian’’, the money being used to pay 
funeral expenses and an unpaid board bill, was held to be a bar to a 
subsequent action by the insured’s administrator. Insurance Co. v. 
Burbank, 3 Ohio App. 302; 19 GC. CG. n. s. 550 (1914). 

Change of beneficiary, see also note to § 9427. 


Assignment. One who has obtained a valid insurance upon his life 
may dispose of it as he gees fit, in the absence of prohibitory legislation 
or contract stipulations. It is immaterial, in such case, that the assignee 
has no insurable interest. 

Keckley v. Coshocton Glass Co., 86 0. S. 213 (1912); affirming, 13 C. 

C. n. s. 229, 240; 21 C. D. 665, 676. 

Eckle v. Renner, 41 O. S. 232 (1884). 

But where a stipulation in the policy limits liability to the ex- 
tent of the insurable interest of the assignee, an assignee without 


_— 
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insurable interest can not recover. Harmeyer v. Insurance Co., 3 Ohio 
App. 104; 19 C. C. n. s. 308 (1914); affirming, 15 N. P. n. s. 476. 

Where a policy is pledged as security for a loan, the pledgee may pay 
premiums to keep the policy in force, without an express contract with 
Es: pledgor, and is entitled to reimbursement out of the proceeds of the 
policy. 

Reakirt v. Besuden, 3 N. P. n. s. 646; 16 L. D. 697 (1903); aff'd, 

no rep., 73 O. S. 383. 

But the pledgee is not obliged to pay the premiums, in the absence 
of an express agreement to do so. It is the duty of the debtor to pay the 
premiums. The fact that the pledgee paid one premium and charged it 
on his books to the debtor does not obligate him to continue to do so, or 
render him liable if the policy lapses for non-payment. 

Van Duersen v. Scanlon, 7 W. L. B. 188 (Dist. Ct. 1882). 

Delivery of the policy to the assignee is not essential to the validity 
of the assignment, in the absence of a stipulation to that effect. A prior 
assignee, without delivery, is entitled to preference over a subsequent 
assignee to whom the policy is delivered. 

Merchants Banking Co. v. Assurance Soc., 10 C. C. n. s. 397 (1907). 

See Hewitt v. Insurance Co., 18 W. L. B. 220. 

The assignment of a policy by a minor is not necessarily void. 

Insurance Co. v. Hilliard, 63 O. 8. 478 (1900). 

Loans by company on policies, see §§ 9420 (7, 9) 9421 (1). 
Assignment of policy by husband to wife, see § 9398. 
Assignment by wife of a policy payable to her, see § 9399. 

Where a policy was assigned in another state, where the insured, his 
wife and the assignee all resided, and where the insured died, and suit 
was brought on the policy in such state by the assignee, a suit brought 
in Ohio by the wife, who was beneficiary under the policy, and who had 
removed to Ohio, will be dismissed without prejudice for failure to make 
a bona fide effort to make the assignee a party. 

Swett v. Insurance Co., 14 C. C. n. s. 100; 23 C. D. 369 (1908); 

affirming, 8 N. P. n. s. 569; aff’d, no rep., 83 O. S. 470. 


Section 9411. (Standard forms.) The forms prescribed 
by the next following six sections are established as standard 
forms in which policies of life insurance may be _ issued 
and delivered in this state, and in which policies of life 
insurance of life insurance companies organized under the 
laws of this state may be issued. (April 22, 1908, 99 v. 189, 


§ 2.) 


Forms other than the standard forms in §§ 9412-9417 may be used, 
but non-standard forms must contain the provisions required by § 9420 
and exclude four provisions as required by § 9421. Landis v. Insur- 
ance Co., 104 O. S. 589 (1922). 
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Section 9412. (‘‘Ordinary’’ or ‘‘limited payment.’’) 
OHIO STANDARD LIFE INSURANCE POLICY. 


(Insert ‘‘Ordinary’”’ or ‘‘Limited Payment.’’) 


te EP AR ee ee LIFE. 
AGO... asm os taiee 
AMOUNT Pe wlotcaihcl, <i) Aes Premiums :$5:.2% 45. 
TN a ih a a ae OF a a ee ee 
IN™ CONSIDERATION: OR 0) a eee Dollars, 


receipt of which is hereby acknowledged, and of the pay- 
ment of (insert amounts and times of payments of prem- 
iums) until (insert ‘‘the death of the insured’’ in ordinary 
bn Say ee Rig eer een etal gL a full years’ premiums shall have 
been paid or until the prior death of the insured’’ in limited 
payment life), 

PROMISES to pay upon receipt at the Home Office of 


tev Gompeny in. eee of due proof of the death of 
Te ee ays OF ov susie a/nie mum: peje CO OALELU Vi Loe enh ce es eee 
gn idee sake tole , herein called the Insured, to ........... 
DONGTCIEI. =. lane oes Lee , with (insert ‘‘out’’ if so desired) 
Tight of revocation.) ..,.., aacete ee Dollars, less any in- 


debtedness hereon to the Company and any unpaid portion 
of the premium for the then current policy year. 

CHANGE OF BENEFICIARY.—When the right of revo- 
cation has been reserved, or in ease of the death of any 
beneficiary under either a revocable or irrevocable designa- 
tion, the insured, subject to any existing assignment of the 
policy, may designate a new beneficiary with or without 
reserving right of revocation by filing written notice thereof 
at the home office of the company accompanied by the policy 
for suitable endorsement thereon. If any beneficiary shall 
die before the insured and the insured shall not have desig- 
nated a new beneficiary the interest of such beneficiary shall 
be payable to the insured (insert ‘‘his’’ or ‘‘her’’) exeeu- 
tors, administrators or assigns. 

PAYMENT OF PREMIUMS.—The company will accept 


Settee of premiums at other times than as stated above, as 
ollows: 


a te eae 
Oe OOO OR Ee C'S 6, vee, aicw \6, 6 2 01:9) 6.616 Ih em: wera e fe Rgine ctw renee eienenatT cen anne 


Re ee SS! Se hw ew ee ww le 
ed ee ee ee ee er hy Pe i ary Pere. 


_ Except as herein provided the payment of a premium or 
installment thereof shall not maintain the policy in force 
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beyond the date when the next premium or installment there- 
of is payable. 

All premiums are payable in advance at said home of- 
fice, or to an agent of the company upon delivery of a re- 
ceipt signed by one or more of the following officers of the 
company (insert titles of officers who may sign receipts), 
and countersigned by said agent. 

A grace of one month subject to an interest charge at 
Pap rateron.fAAG 045; per centum per annum shall be granted 
for the payment of every premium after the first, during 
which month the insurance shall continue in force. If the 
insured shall die during the month of grace the overdue 
premium will be deducted from any amount payable hereon 
in any settlement hereunder. 

CONDITIONS.—(The policy may here provide for re- 
strictions of lability by reason of travel, occupation, change 
of residence and suicide. These restrictions except such 
as refer to military and naval service in time of war, must 
be applicable only to cases where the act of the insured 
provided against occurs within two years after the issuance 
of the policy.) 

INCONTESTABILITY.—This policy and the applicatioz 
therefor, a copy of which is endorsed hereon, constitute the 
entire contract between the parties and shall be incontest- 
able from its date, except for non-payment of premiums and 
except as otherwise provided in this policy. All statements 
made by the insured in said appheation shall, in the ab- 
sence of fraud, be deemed representations and not warrant- 
les. 

If the age of the insured has been misstated, the amount 
payable hereunder shall be such as the premium paid would 
have purchased at the correct age. 

PARTICIPATION.—This policy shall participate in the 
surplus of the company and beginning not later than the 
end of the (insert first, second or third) policy year the 
company will annually determine and account for the por- 
tion of the divisible surplus aceruing hereon. 

DIVIDENDS.—Dividends at the option of the owner of 
this policy shall on the ........ Cee Oe 2 eee of each 
year (here may be inserted ‘‘after the first policy year’’ or 
‘fafter second policy year’’) be either— 

(1) Paid in eash, or ; 

(2) Applied toward the payment of any premium or 
premiums, or 

(3) Applied to the purchase of paid up additions to the 
policy, or 

(4) Left to accumulate to the credit of the policy with 
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interest at (here insert a rate not exceeding that used by 
the company for calculating its reserves) per centum per 
annum and payable at the maturity of the policy, but with- 
drawable on any anniversary of the policy. 

Unless the owner of this policy shall elect otherwise 
within three months after the mailing by the company of 
a written notice requiring such election, the dividends shall 
be appled to the purchase of paid up additions. ~ 

LOANS.—After three full years’ premiums have been 
paid, the company at any time, while this policy is in force, 
will advance, on proper assignment of this policy and on 
the sole security thereof, at a rate of interest not ereater 
phan 4. eisbis eis per centum per annum, which interest if not 
paid annually shall be added to the principal and bear the 
same rate of interest, a sum equal to, or, at the option of 
the owner of the policy, less than, the reserve at the end of 
the current policy year on this policy and on any dividend 
additions thereto, computed according to the (designate 
mortality table adopted by the company for computing re- 
serves) mortality table, and interest at the rate of (desig- 
nate rate of interest adopted by the company for computing 
reserves) per centum per annum, less (here may be inserted 
not more than two and one-half) per centum of the amount 
insured by this policy and of any dividend additions thereto. 

The company, however, will deduct from such loan value 
any existing indebtedness to the company on the policy and 
any unpaid balance of the premium for the eurrent policy 
year, and may collect interest in advance on the loan to the 
end of the current policy year. Such loan may be deferred 
by the company for not exceeding six months after the ap- 
plication therefor is made. Failure to repay any such ad- 
vance or to pay interest shall not avoid this policy unless 
the total indebtedness hereon to the company shall equal 
or exceed such loan value at the time of such failure and 
until one month after notice shall have been mailed by the 
company to the last known address of the insured and of 
the assignee, if any. No condition other than as herein pro- 
vided shall be exacted as a prerequisite to any such ad- 
vance. 

_ ASSIGNMENT.—No assignment of this policy shall be 
binding upon the company until it be filed with the company 
at its said home office. The company assumes no responsi- 
bility as to the validity of any assignment. 

OPTION ON SURRENDER OR LAPSE.—After this 
policy shall have been in force three full years the owner, 
within one month after any default, may elect (a) to accept 
the value of this policy in cash, or (b) to have the insurance 
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continued in force from date of default, without future 
participation and without the right to loans, for its face 
amount, including any outstanding dividend additions, less 
any indebtedness to the company hereon, or (e) to pur- 
chase non-participating paid up insurance, payable at the 
same time and on the same conditions as this policy. The 
cash value will be the reserve at the date of default on this 
policy and on any dividend additions thereto, computed ae- 
cording to the (designate mortality table adopted by the 
company for computing reserves) mortality table and _ in- 
terest at the rate of (designate rate of interest adopted by 
the company for computing reserves) per centum per annum, 
less (here may be inserted not more than two and one-half) 
per centum of the amount insured by this policy and of 
any dividend additions thereto, and less any existing in- 
debtedness to the company on this policy. Payment of such 
eash value may be deferred by the company for not ex- 
eeeding six months after the application therefor is made.: 
The term for which the insurance will be continued or the 
amount of the paid up policy will be such as the cash value 
will purchase as a net single premium at the attained age 
of the insured according to the (designate the mortality 
table adopted by the company for computing reserves) mor- 
tality table and interest at the rate of (designate rate of 
interest adopted by the company for computing reserves) 
per centum per annum. If the owner shall not, within one 
month from default, surrender this policy to the company 
at its home office for a cash surrender value or for paid up 
insurance as provided in options (a) and (ec) the insurance 
will be continued as provided in option (b). 

The figures in the following table are computed in ac- 
cordance with the above provisions and upon the assump- 
tion that there is no indebtedness on the policy, and that 
there are no outstanding dividend additions. 

(At the option of the company the following may be 
here inserted: 

“The figures apply to a policy for $1,000. As this con- 
BERCEIS LOPS. we 5 ac the loan, cash, or paid up insurance 
available in any year will be .......... the amount stated 
in the table for that year.’’) 
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At Cash or Paid-Up Continued Insurance. 
end of Loan Life 

Year. Value. Insurance. Years. Months. Days. 
Re ey eae: Rape Gees eye" ew sts) ) Lakhs em gee 
2 Mich. iinet Diusieg yy hate an die eee 
Deeb i aren Derechecces oe cate ogt: © he 
RD e hone ok Dec cmetp ce eet eee eee 
(MON ae cee ere > Ai rts bo ee cm 
Slat FA ee titel Dia sens ones ot, gaat ey oe ene 
Y Rigas SG Ware neg Dike ou 6 eet us oe ee ee 
UG Sa epimers 1 Deicagis ce ctan, oe a Sec. aoe 
i, Lack iat rg tay Dus ins nee a aah ae ot em ee 
1 ieee pare Rs Awe : ee ial Oe RR Ts shoe a. - 
eal: epee ey a ae Deeb s wut me Met oe. a 
1 2 A le IRM Ae gen Dare the ea ey eas grea eee en 
PE hits ener Gisge setter et 6 lnc 
1S Is eeemaird al tis Dice peme tees she eee 
(A book rtaale pon alee HI arma Fi a de Hii en 
PEERY rhe sen ra Go csi ebs pcr > coat ek | a 
1 aloes adeelr ree ee Secs eet ele 
A Slane 5 gh AMAT AE fs Basis bie s nig ts | a ergs ee ean 


Figures for later years will be furnished upon request. 

REINSTATEMENT.—In ease of continued temporary 
insurance under the above provisions, this policy, upon evi- 
dence of insurability satisfactory to the company, may be 
reinstated within the first three years of the term for which 
the insurance is continued by payment of arrears of premi- 
ums with interest at (here insert not more than six) per 
ecentum per annum. 

OPTIONS AT MATURITY.—The insured, by written no- 
tice to the company at its home office, and with the written 
consent of the assignee and irrevocable beneficiary, if any, 
may elect to have the net sum payable under this policy 
paid either in cash or as follows: 

(1) By the payment of interest thereon at .......... 


the said net sum and accrued interest to the executors, ad- 
ministrators, or assigns of the payee, unless otherwise di- 
rected in said notice. 

(2) By the payment of equal annual installments for a 
specified number of years, the first installment being paya- 


1667 LIFE INSURANCE COMPANIES. G. C. § 9412 
ble immediately, in accordance with the following table for 
each $1,000 of said net sum. 

(3) By the payment of equal annual installments paya- 
able at the beginning of each year for a fixed period of 
twenty years and for so many years longer as the payee 
shall survive in accordance with the following table for each 
$1,000 of said net sum. 

Installments payable under options (2) or (3) which 
shall not have been paid prior to the death of the payee 
shall be paid, unless otherwise directed in said notice, to 
the executors, administrators or assigns of the payee. 

If the insured shall not have directed otherwise the bene- 
ficiary may, after the death of the insured, by like written 
notice, and with the written consent of the assignee, if any, 
select either of the above options. 

Unless otherwise specified by the insured the payee may 
on any interest date receive the amount yet due under op- 
tion (1), and may at any time receive the commuted value 
of payments yet to be made, computed upon the same basis 
as option (2) in the following table, provided that no such 
commutation will be made under (3), except after the death 
of the payee occurring within the aforesaid twenty years. 


TABLE OF INSTALLMENTS FOR EACH $1,000. 


Option (2) 


Option (3) 


Age of Payee 


Number of Amount of when Policy Amount of 
Annual Each becomes Each 
Installments. Installment. payable. Installment. 
Ee oe ee ee ERR 2 WN, SO tens ssaik) Se eee Lae airs 
2 Oe eee er SRR Ee elas veo 6 Ney « RAISON 4 en's nes 
"IE Pe re rss eee ara cto IE CU en fech. Bs cates SR 
Ratbone one Sa Re SAMA OTN Seeks - BRE aero fe sewn 
Pe sie «nash ben's Se Gt RNP MWe dhe Siva Piste (Pia lecenerett cade 
Meee d cre tarerds See aN ek Ga Os Sd Pe Panto 
tet ke ies bse We RRND Ua Ee aBed RAL wees ay ry Swat ~ entiasts 
Misch atiuare Gu: Be a atari ha SP «ity ov Diy SNR AE ee 
ole eee oo ee he Re a eer me Sern ee ote 
Bretahhe shes) states Sh Le AMR dh ah 8 ety SB SSIES RR 
EN eee ME i BOS Viale Sich wsaseiu Sots y parade. eoepe ee 
Brite tity Sivcts! iba POOR ON ee ee eee ee oe 
eSiesiae STE 18 rete igh ae kik e oke exits Sense ake < oper! 
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HOS taanbel Sed | Pr ei er ae Tt 
(SA: Seer PE mM eta 
REA Ee thc : ee Am re a= See 
ga eee B66 eA ees ORR wets ae Ss ee 
fe Ct Bik. eel EE, SIM, lee 
eerste fe uttit's Bisel lewis! |S, eR See Be Oe 
rh Oo ayss' Bia sven wuts tom Vota yas eee, Wain eenee a a 


AGENTS ARE NOT AUTHORIZED to modify this pol- 
icy or to extend the time for paying a premium. 

IN WITNESS WHEREOF, The Company has caused this 
Policy) to. be exetuted this). ca. dsec6. dayrot o 1c. Je 
(April 22, 1908, 99 v. 145, § 2.) 


Section 9413. (Endowment.) 
OHIO STANDARD LIFE INSURANCE POLICY. 


Endowment. 


ae ee ee DED eM Veh Pek nC MRE TL OMS: ocd PARA Sears rue 
PEELE 8S PLR Sh LOE Sieh Re. 8 Phe S oy hie) oA wiole! s ioulal Rate wire) A ex ek ot (alee ite eine ae OEE 


ah ia TI i ee ee OM LET CY OCR AC TRO eT. oe ent 4 


Of (Name of State) 


IN CONSIDERATION O82... eae Dollars, re- 
ceipt of which is hereby acknowledged, and of the payment 
of (here insert amounts and times of payments of premiums) 
AED ih daly ote full years’ premiums shall have been paid 
or until the prior death of the Insured, 

PROMISES to pay at the Home Office of the Company in 


ees eas et TO os'eche' swale ely OL 4 O45 UNGNE OU 
MR et Sentix 3 , State of .........., herein ealled the Insured, 
Pune Gee day or f53 5 cua if the Insured be then 
living, or upon receipt at said Home Office of due proof of 
the prior death of the Insured, to. 47S. c0 beneficiar ...... 
with (insert ‘‘out’’ if so desired) right of revocation, ...... 


CHANGE OF BENEFICIARY.— When the right of revo- 
cation has been reserved, or in case of the death of any 
beneficiary under either a revocable or irrevocable designa- 
tion, the insured, subject to any existing assignment of the 
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policy, may designate a new beneficiary with or without re- 
serving right of revocation by filing written notice thereof 
at the home office of the company, accompanied by the policy 
for suitable endorsement thereon. If any beneficiary shall 
die before the insured and the insured shall not have desig- 
nated a new beneficiary the interest of such beneficiary shall 
be payable to the insured, (insert ‘‘his’’ or ‘‘her’’) execu- 
tors, administrators or assigns. - 

PAYMENT OF PREMIUMS.—The company will accept 
payment of premiums at other times than as stated above, 
as follows: 


Except as herein provided the payment of a premium or 
installment thereof shall not maintain the policy in force 
beyond the date when the next premium or installment 
thereof is payable. 

All premiums are payable in advance at said home office, 
or to an agent of the company upon delivery of a receipt 
signed by one or more of the following officers of the com- 
pany (insert titles of officers who may sign receipts), and 
countersigned by said agent. 

A grace of one month subject to an interest charge at 
PPUPata HOE RVI. Toy ss per ecentum per annum, shall be 
granted for the payment of every premium after the first, 
during which month the insurance shall continue in force. 
If the insured shali die during the month of grace the over- 
due premium will be deducted from any amount payable 
hereon in any settlement hereunder. 

CONDITIONS.—(The policy may here provide for re- 
strictions of liability by reason of travel, occupation, change 
of residence and suicide. These restrictions except such as 
refer to military and naval service in time of war, must be 
applicable only to cases where the act of the insured pro- 
vided against oecurs within two years after the issuance of 
the policy.) 

INCONTESTABILITY.—This policy and the application 
therefor, a copy of which is endorsed hereon, constitute the 
entire contract between the parties and shall be incontesta- 
ble from its date, except for non-payment of premiums and 
except as otherwise provided in this policy. All statements 
made by the insured in said application shall, in the absence 
of fraud, be deemed representations and not warranties. 

If the age of the insured has been misstated, the amount 
payable hereunder shall be such as the premium paid would 
have purchased at the correct age. 
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PARTICIPATION.—This policy shall participate in the 
surplus of the company and beginning not later than the 
end of the (insert first, second or third) policy year the 
company will annually determine and account for the por- 
tion of the divisible surplus accruing hereon. 

DIVIDENDS.—Dividends at the option of the owner of 
this policy shall on the ........ dayiroti «Segue. ae of each 
year (here may be inserted ‘‘after the first policy year’’ or 
‘“‘after second policy year’’) be either— 

(1) Paid in eash, or 

(2) Apphed toward the payment of any premium or 
premiums, or 

(3) Appled to the purchase of paid-up additions to the 
policy, or 

(4) Left to accumulate to the credit of the policy with 
interest at (here insert a rate not exceeding that used by 
the company in calculating its reserves) per centum per 
annum and payable at the maturity of the pohey, but with- 
drawable on any anniversary of the policy. 

Unless the owner of this policy shall elect otherwise with- 
in three months after the mailing by the company of a writ- 
ten notice requiring such election, the dividends shall be ap- 
phed to the purchase of paid-up additions. 

LOANS.—After three full years’ premiums have been 
paid, the company at any time, while this policy is in force, 
will advance, on proper assignment of the policy and on 
the sole security ‘thereof, at a rate of interest not ereater 
GHENT EY. 36083 per centum per annum, which interest if not 
paid annually shall be added to the principal and bear the 
same rate of interest, a sum equal to, or, at the option of 
the owner of the policy, less than, the reserve at the end of 
the current policy year on this policy and on any dividend 
additions thereto, computed according to the (designate mor- 
tality table adopted by the company for computing reserves) 
mortality table and interest at the rate of (designate rate of 
interest adopted by the company for computing reserves), 
per centum per annum, less (here may be inserted not more 
than two and one-half) per centum of the amount insured 
by this policy and of any dividend additions thereto. The 
company, however, will deduct from such loan value any 
existing indebtedness to the company on this policy and any 
unpaid balance of the premium for the current policy year, 
and may collect interest in advance on the loan to the end 
of the current policy year. Such loan may be deferred by 
the company for not exceeding six months after the applica- 
tion therefor is made. Failure to repay any such advance 
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or to pay interest shall not avoid this policy unless the total 
indebtedness hereon to the company shall equal or exceed 
such loan value at the time of such failure and until one 
month after notice shall have been mailed by the company 
to the last known address of the insured and of the as- 
signee, if any. 

No condition other than as herein provided shall be ex- 
acted as a prerequisite to any such advance. 

ASSIGNMENT.—No assignment of this policy shall be 
binding upon the company until it be filed with the com- 
pany at its said home office. The company assumes no re- 
sponsibility as to the validity of any assignment. 

OPTIONS ON SURRENDER OR LAPSE.—After this 
policy shall have been in force three full years the owner, 
within one month after any default, may elect (a) to accept 
the value of this policy in cash, or (b) to have the insurance 
continued in force from date of default, without future par- 
ticipation and without the right to loans, for its face amount, 
including any outstanding dividend additions, less any in- 
debtedness to the company hereon, or (ec) to purchase non- 
participating paid-up insurance, payable at the same time 
and on the same conditions as this policy. The eash value 
will be the reserve at the date of default on this policy and 
on any dividend additions thereto, computed according to 
the (designate mortality table adopted by the company for 
computing reserves) mortality table and interest at the rate 
of (designate rate of interest adopted by the company for 
computing reserves) per centum per annum less (here may 
be inserted not more than two and one-half) per centum of 
the amount insured by this policy and of any dividend addi- 
tions thereto, and less any existing indebtedness to the com- 
pany on this policy. Payment of such cash value may be 
deferred by the company for not exceeding six months after 
the application therefor is made. 

The term for which the insurance will be continued or 
the amount of the paid-up policy will be such as the cash 
value will purchase as a net single premium at the attained 
age of the insured according to the (designate the mortahty 
table adopted by the company for computing reserves) mor- 
tality table and interest at the rate of (designate rate of 
interest adopted by the company for computing reserves) 
per centum per annum. If the sum applicable to the pur- 
chase of temporary insurance shall be more than sufficient 
to continue the insurance to the end of the endowment term 
named in this policy, the excess shall be used to purchase 
in the same manner non-participating paid-up pure endow- 
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ment, payable at the end of the endowment term and on 
the same conditions. If the owner shall not, within one 
month from default, surrender this policy to the company 
at its home office for a cash surrender value or for paid-up 
insurance as provided in option (a) and (¢) the insurance 
will be continued as provided in option (b). 

The figures in the following table are computed in ae- 
cordance with the above provisions and upon the assumption 
that there is no indebtedness on the policy, and that there 
are no outstanding dividend additions. 

(At the option of the company the following may be here 
inserted: 

‘The figures apply to a policy for $1,000. As this con- 
Praen 1s Lor Sa as ict the loan, cash, paid-up insurance or pure 
endowment available in any year will be ........ the amount 
stated in the table for that year.’’) 


At Cash Paid-Up Continued Insurance. 


end or Endow- Pure 
of Loan ment in- Endow- 
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Figures for later years will be furnished upon request. 


REINSTATEMENT.—In ease of continued temporary in- 
surance under the above provisions, this policy, upon evi- 
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dence of insurability satisfactory to the company, may be 
reinstated within the first three years of the term for which 
the insurance is continued by payment of arrears of premi- 
ums with interest at (here insert not greater than six) per 
ecentum per annum. 

OPTIONS AT MATURITY.—The insured, by written 
notice to the company at its home office, and with written 
consent of the assignee and irrevocable beneficiary, if any, 
may elect to have the net sum payable under this policy 
paid either in cash or as follows: 

(1) By the payment of interest thereon at ........ per 
centum per annum payable annually, to the payee under this 
policy at the end of each year during the life of the payee 
and by the payment upon the death of the payee of the said 
net sum and accrued interest to the executors, administra- 
tors or assigns of the payee, unless otherwise directed in 
said notice. ; 

(2) By the payment of equal annual installments for a 
specified number of years, the first installment being paya- 
ble immediately, in accordance with the following table for 
each $1,000 of said net sum. 

(3) By the payment of equal installments payable at 
the beginning of each year for a fixed period of twenty years 
and for so many years longer as the payee shall survive in 
accordance with the following table for each $1,000 of said 
net sum. 

Installments payable under options (2) or (3) which shall 
not have been paid prior to the death of the payee shall be 
paid, unless otherwise directed in said notice, to the execu- 
tors, administrators or assigns of the payee. 

If the insured shall not have directed otherwise the bene- 
ficiary may, after the death of the insured, by hke written 
notice, and with the written consent of the assignee, if any, 
select either of the above options. 

Unless otherwise specified by the insured the payee may 
on any interest date receive the amount yet due under op- 
tion (1), and may at any time receive the commuted value 
of payments yet to be made, computed upon the same basis 
as option (2) in the following table, provided that no such 
commutation will be made under (8), except after the death 
of the payee occurring within the aforesaid twenty years. 
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TABLE OF INSTALLMENTS FOR EACH $1,000. 


Option (2) Option (3) 
Age of Payee 
Number of Amount of when Policy Amount of 
Annual Each becomes Each 

Installments. Installment. payable. Installment. 
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_ AGENTS ARE NOT AUTHORIZED to modify this pol- 
ley or to extend the time for paying a premium. 

IN WITNESS WHEREOF, The Company has caused this 
Policy to be executed this .......... day: oti Jae Bealdess 
(April 22, 1908, 99 vy. 150, § 2.) 


Section 9414. (‘‘Ordinary’’ or ‘‘limited payment’’ life 
fixed survivorship annuity.) 
OHIO STANDARD LIFE INSURANCE POLICY. 


e (Insert “Ordinary”? or “‘Limited Payment’’ Life Fixed 
Survivorship Annuity.) 
ae ee rea ee 
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INS CONSIDERATION. OR sufoc. ah ce oe. Dollars, receipt 
of which is hereby acknowledged, and of the payment of 
(here insert amounts and times of payments of premiums) 
until (insert ‘‘the death of the insured’’ in ordinary life, and 
REET | 85 full years’ premiums shall have been paid or 
Tite), the prior death of the insured’’ in limited payment 
ite), 

PROMISES to pay at its home office in .............. 


Should the Beneficiary live to receive the Twenty Install- 
ments payable to (insert ‘‘him’’ or ‘‘her’’) as above pro- 
vided, the Company will pay (insert ‘‘him’’ or ‘‘her’’) an- 
nually during the remainder of (insert ‘‘his’’ or her’’) life 
pnetsum (of Si. eaxtas beginning one year after the date 
eee the Twentieth Installment payable hereunder shall fall 

ue. 

CHANGE OF BENEFICIARY.—When the right of revo- 
cation has been reserved, or in case of the death of any bene- 
ficlary under either a revocable or irrevocable designation, 
the insured, subject to any existing assignment of the policy, 
may designate a new beneficiary with or without reserving 
right of revocation by filing written notice thereof at the 
home office of the company, accompanied by the policy for 
suitable endorsement thereon. If any beneficiary shall die 
before the insured and the insured shall not have designated 
a new beneficiary the interest of such beneficiary shall be 
payable to the insured, (insert ‘‘his’’ or ‘‘her’’) executors, 
administrators or assigns. If a new beneficiary shall be des- 
ignated only twenty annual installments will be payable 
under this policy, and future (if necessary, insert ‘‘semi’’ 
or ‘‘quarter’’) annual premiums will be reduced to ........ 
dollars each. 

PAYMENT OF PREMIUMS.—The company will accept 
payment of premiums at other times than as stated above, 
as follows: 
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Upon return of this policy to the company accompanied 
by evidence satisfactory to the company of the death of the 
beneficiary the company will reduce the future (here insert 
‘Cannual,’’? ‘‘semi-annual’’ or ‘‘quarterly’’) premiums to 
ee eeyel Gd s:sbehs each. 

Except as herein provided the payment of a premium or 
installment thereof shall not maintain the policy in force 
beyond. the date when the next premium or installment 
thereof is payable. 

All premiums are payable in advance at said home office, 
or to an agent of the company upon delivery of a receipt 
signed by one or more of the following officers of the com- 
pany (insert titles of officers who may sign receipts), and 
countersigned by said agent. 

A grace of one month subject to an interest charge at the 
PACOMOL, Se... oss 8 per centum per annum shall be granted 
for the payment of every premium after the first, during 
which month the insurance shall continue in force. If the 
insured shall die during the month of grace the overdue 
premium will be deducted from any amount payable hereon 
in any settlement hereunder. 

CONDITIONS.—(The policy may here provide for re- 
strictions of liability by reason of travel, occupation, change 
of residence and suicide. These restrictions except such as 
refer to military and naval service in time of war, must be 
applicable only to cases where the act of the insured pro- 
vided against occurs within two years after the issuance of 
the policy.) 

INCONTESTABILITY.—This policy and the application 
therefor, a copy of which is endorsed hereon, constitute the 
entire contract between the parties and shall be incontest- 
able from its date, except for non-payment of premiums and 
except as otherwise provided in this policy. All statements 
made by the insured in said application shall, in the absence 
of fraud, be deemed representations and not warranties. 

If the age of the insured has been misstated, or if the age 
of the beneficiary has been misstated, the amount payable 
hereunder shall be such as the premium paid would have 
purchased at the correct age. 

PARTICIPATION.—This policy shall participate in the 
surplus of the company and beginning not later than the end 
of the (insert first, second or third) policy year the company 
will annually determine and account for the portion of the 
divisible surplus accruing hereon. 

_DIVIDENDS.—Dividends at the option of the owner of 
this policy will on the ........ dav: OL, ads cee of each 


- : 
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year (here may be inserted ‘‘after the first policy year’’ or 
‘after second policy year’’) be either— 

(1) Paid in eash, or 

(2) Applied toward the payment of any premium or 
premiums, or 

(3) Applied to the purchase of paid up additions to the 
policy, payable in twenty annual installments at the same 
times as the original amount insured under this policy is 
payable. The payment of such twenty installments shall 
discharge the company from all liability on account of such 
dividend additions; or 

(4) Left to accumulate to the credit of the policy with 
interest at (here insert a rate not exceeding that used by 
the company in calculating its reserves) per centum per an- 
num and payable at the maturity of the policy, but with- 
drawable on any anniversary of the policy. 

Unless the owner of this policy shall elect otherwise with- 
in three months after the mailing by the company of a writ- 
ten notice requiring such election, the dividends shall be 
apphed to the purchase of paid up additions. 

LOANS.—After three full years’ premiums have been 
paid, the company at any time, while this policy is in foree, 
will advance, on the proper assignment of the policy and on 
the sole security thereof, at a rate of interest not greater 
BaD tis AA R's per centum per annum, which interest if 
not paid annually shall be added to the principal and bear 
the same rate of interest, a sum equal to, or, at the option 
of the owner of the policy, less than, the reserve at the end 
of the current policy year required to provide for the twenty 
installments payable under this policy and for any dividend 
additions thereto, and no more, computed according to the 
(designate mortality table adopted by the company for com- 
puting reserves) mortality table and interest at the rate of 
(designate rate of interest adopted by the company for com- 
puting reserves) per centum per annum, less (here may be 
inserted not more than two and one-half) per centum of the 
amount insured by this poley and of any dividend additions 
thereto. The company, however, will deduct from such loan 
value any existing indebtedness to the company on the pohey 
and any unpaid balance of the premium for the current 
policy year, and may collect interest in advance on the loan 
to the end of the current policy year. Such loan may be 
deferred by the company for not exceeding six months after 
the application therefor is made. Failure to repay any such 
advance or to pay interest shall not avoid this policy unless 
the total indebtedness hereon to the company shall equal or 
exceed such loan value at the time of such failure and until 
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one month after notice shall have been mailed by the com- 
pany to the last known address of the insured and of the 
assignee, if any. No condition other than as herein pro- 
vided shall be exacted as a prerequisite to any such advance. 

ASSIGNMENT.—No assignment of this policy shall be 
binding upon the company until it be filed with the company 
at its said home office. The company assumes no responsi- 
bility as to the validity of any assignment. 

OPTIONS ON SURRENDER OR LAPSE.—After this 
policy shall have been in force three full years the owner, 
within one month after any default may elect 

(a) To accept the value of this policy in eash, or 

(b) To have the insurance continued in force from date 
of default without future participation and without the right 
to loans, for its face amount, including any outstanding 
dividend additions, less any indebtedness to the company 
hereon, or 

(c) ‘To purchase non-participating paid-up insurance, 
payable, except as hereinafter provided, at the same times 
and on the same conditions as this policy. The cash value 
will be the reserve at the date of default required to pro- 
vide for the twenty installments payable under this policy 
and for any dividend additions thereto, computed according 
to the (designate mortality table adopted by the company 
for computing reserves) mortality table and interest at the 
rate of (designate rate of interest adopted by the company 
for computing reserves) per centum per annum, less (here 
may be inserted not more than two and one-half) per centum 
of the amount insured by this policy and of any dividend 
additions thereto, and less any existing indebtedness to the 
company on this policy. Payment of such cash value may 
be deferred by the company for not exceeding six months 
after the application therefor is made. The term for which 
the insurance will be continued or the amount of the paid- 
up policy will be such as the cash value will purchase as a 
net single premium at the attained age of the insured aec- 
cording to the (designate the mortality table adopted by 
the company for computing reserves) mortality table and 
interest at the rate of (designate rate of interest adopted 
by the company for computing reserves) per centum per 
annum. If the owner shall not within one month from de- 
fault surrender this policy to the company at its home office 
for a cash surrender value or paid-up insurance as provided 
in option (a) and (ec) the insurance will be continued as 
provided in option (b). The paid-up or continued temporary 
msurance will be payable in twenty equal installments and 
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the payment of twenty installments under either option shall 
discharge the company from all liability under this policy. 

The figures in the following table are computed in ac- 
cordance with the above provisions and upon the assumption 
that there is no indebtedness on the policy, and that there 
are no outstanding dividend additions. 

(At the option of the company the following may be 
here inserted. 

‘“‘The figures apply to a policy for $1,000. As this con- 


DOO GR ORES rp cya Bia care the loan, cash, or paid-up insurance 
available in any year will be .......... the amount stated 


in the table for that year.’’) 


At Cash or Paid- Up” Continued Insurance. 
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Figures for later years will be furnished upon request. 

REINSTATEMENT. —In ease of continued temporary in- 
surance under the above provisions, this policy, upon evi- 
dence of insurability satisfactory to the company, may be 
reinstated within the first three years of the term for which 
the insurance is continued by payment of arrears of premi- 
ums with interest at (here insert not greater than six) per 
ecentum per annum. 
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AGENTS ARE NOT AUTHORIZED to modify this pol- 
icy or to extend the time for paying a premiuin. 

IN WITNESS WHEREOF, The Company has caused this 
policy to be executed this ............ day *oftsc4. auabaae 
(April 22, 1908, 99 v. 155, §2:) 


Section 9415. (Endowment fixed survivorship annuity.) 


OHIO STANDARD LIFE INSURANCE POLICY. 


Endowment Fixed Survivorship Annuity. 
Ares. ht ee ees 
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HN, CONSIDERATION: OR Giaccone «sae Dollars, 


PPeUMOMIs) WHC. 6 ca eect full years’ premiums shall have 
been paid or until the prior death of the Insured, 


If the insured shall die before receiving all the twenty in- 
stallments herein provided for, the remainder of such twenty 
installments shall be payable as they “fall due ttorl cna 
(herein called the beneficiary), (insert ‘‘his’’ or ~ Denes 
executors, administrators or assiens, with (insert ‘‘out’’ if 
so desired) right of revocation, if (insert ‘‘he’’ or **she’’) 
survives the insured, otherwise to the executors, adminis- 
trators or assigns of the insured. 

Should the insured die before (insert date of maturity), 
this policy shall be payable to the beneficiary, (insert ‘his’? 
or “‘her’’) executors, administrators or assigns, if (insert 
“‘he’’ or ‘‘she’’) survives the insured, otherwise to the ex- 
ecutors, administrators or assigns of the insured, the first 
installment being payable immediately upon receipt of due 
proof of the death of the insured. Any indebtedness to the 
company on this policy, together with the balance, if any, 
of the then current year’s premium, will be dedueted from 
the amounts first payable under this contract. 

Should the insured or beneficiary live to receive the 
twenty installments payable as above provided, the com- 
pany, beginning one year after the date when the twentieth 
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installment payable hereunder shall fall due, will pay the 
PE OL pss .... annually to the insured, or, in the 
event of the death of the insured, to the beneficiary, the 
said annual payment to be due and payable so long as 
either the insured or beneficiary is Jiving. 

CHANGE OF BENEFICIARY.—When the right of revo- 
cation has been reserved, or in ease of the death of any bene- 
ficiary under either a revocable or irrevocable designation, 
the insured, subject to any existing assignment of the policy, 
may designate a new beneficiary with or without reserving 
right of revocation by filing written notice thereof at the 
home office of the company, accompanied by the policy for 
suitable endorsement thereon. If any beneficiary shall die 
before the insured and the insured shall not have designated 
a new beneficiary the interest of such beneficiary shall be 
payable to the insured, (insert ‘‘his’’ or ‘‘her’’) executors, 
administrators or assigns. If a new beneficiary shall be des- 
ignated only twenty annual installments will be payable 
under this policy, and future (if necessary, insert ‘‘semi’’ 
or ‘‘quarter’’) annual premiums will be reduced to ........ 
dollars each. 

PAYMENT OF PREMIUMS.—The company will accept 
payment of premiums at other times than as stated above, 
as follows: 


ore) +, £6" oe eee Seal a al 6) a ata a eae © ee a 6 6 ee ee eS SS OS ee Hw RS eS Oe ere RS 


‘Cannual,’’ ‘‘semi-annual’’ or ‘‘quarterly’’) premiums to 
“i Me ae re each. 

Except as herein provided the payment of a premium or 
installment thereof shall not maintain the policy in_ force 
beyond the date when the next premium or installment 
thereof is payable. 

All premiums are payable in advance at said home office, 
or to an agent of the company upon delivery of a receipt 
signed by one or more of the following officers of the com- 
pany (insert titles of officers who may sign receipts), and 
countersigned by said agent. 

A grace of one month subject to an interest charge at the 
Pateront eels os. 4 per centum per annum shall be granted 
for the payment of every premium after the first, during 
which month the insurance shall continue in force. If the 
insured shall die during the month of grace the overdue 
premium will be deducted from any amount payable hereon 
in any settlement hereunder. 
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CONDITIONS.—(The policy may here’ provide for re- 
strictions of lability by reason of travel, occupation, change 
of residence and suicide. These restrictions except such as 
refer to military and naval service in time of war, must be 
applicable only to cases where the act of the insured pro- 
vided against occurs within two years after the issuance of 
the policy.) 

INCONTESTABILITY.—This policy and the application 
therefor, a copy of which is endorsed hereon, constitute the 
entire contract between the parties and shall be incontest- 
able from its date, except for non-payment of premiums and 
except as otherwise provided in this policy. All-statements 
made by the insured in said application shall, in the absence 
of fraud, be deemed representations and not warranties. 

If the age of the insured has been misstated, or if the age 
of the beneficiary has been misstated, the amount payable 
hereunder shall be such as the premium paid would have 
purchased at the correct age. 

PARTICIPATION.—This policy shall participate in the 
surplus of the company and beginning not later than the end 
of the (insert first, second or third) policy year the company 
will annually determine and account for the portion of the 
divisible surplus accruing hereon. 

DIVIDENDS.—Dividends at the option of the owner of 
this policy shall on the ......... clay: 1Ot: . See eee of each 


(2) Applied toward the payment of any premium or 
premiums, or 

(3) Applied to the purchase of paid up additions to the 
policy, payable in twenty annual installments at the same 
times as the original amount insured under this policy is 
payable. The payment of such twenty installments shall 
discharge the company from all liability on account of such 
dividend additions; or 
_ (4) Left to accumulate to the credit of the poliey with 
interest at (here insert a rate not exceeding that used by 
the company in calculating its reserves) per centum per an- 
num and payable at the maturity of the policy, but with- 
drawable on any anniversary of the policy. ' 
_ Unless the owner of this policy shall elect otherwise with- 
in three months after the mailing by the company of a writ- 
ten notice requiring such election, the dividend shall be 
applied to the purchase of paid up additions. 

LOANS.—After three full years’ premiums have been 
paid, the company at any time, while this policy is in force, 
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will advance, on proper assignment of the policy and on 
the sole security thereof, at a rate of interest not greater 
BUG. AAs tl... per centum per annum, which interest if 
not paid annually shall be added to the principal and bear 
the same rate of interest, a sum equal to, or, at the option 
of the owner of the policy, less than, the reserve at the end 
of the current policy year required to provide for the twenty 
installments payable under this policy and for any dividend 
additions thereto, and no more, computed according to the 
(designate mortality table adopted by the company for com- 
puting reserves) mortality table and interest at the rate of 
(designate rate of interest adopted by the company for com- 
puting reserves) per centum per annum, less (here may be 
inserted not more than two and one-half) per centum of the 
amount insured by this policy and of any dividend additions 
thereto. The company, however, will deduct from such loan 
value any existing indebtedness to the company on the policy 
and any unpaid balance of the premium for the current 
policy year, and may collect interest in advance on the loan 
to the end of the eurrent policy year. Such loan may be 
deferred by the company for not exceeding six months after 
the application therefor is made. Failure to repay any such 
advance or to pay interest shall not avoid this policy unless 
the total indebtedness hereon to the company shall equal or 
exceed such loan value at the time of such failure and until 
one month after notice shall have been mailed by the com- 
pany to the last known address of the insured and of the 
assignee, if any. No condition other than as herein pro- 
vided shall be exacted as a prerequisite to any such advance. 

ASSIGNMENT.—No assignment of this policy shall be 
binding upon the company until it be filed with the company 
at its said home office. The company assumes no responsi- 
bility as to the validity of any assignment. 

OPTIONS ON SURRENDER OR. LAPSE.—After this 
policy shall have been in force three full years the owner, 
within one month after any default, may elect 

(a) To accept the value of this policy in cash, or 

(b) To have the insurance continued in force from date 
of default, without future participation and without the right 
to loans, for its face amount, including any outstanding 
dividend additions, less any indebtedness to the company 
hereon, or 

(ec) To purchase non-participating paid-up surance, 
payable, except as hereinafter provided, at the same times 
and on the same conditions as this policy. The cash value 
will be the reserve at the date of default required to pro- 
vide for the twenty installments payable under this policy 
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and for any dividend additions thereto, computed according 
to the (designate mortality table adopted by the company 
for computing reserves) mortality table and interest at the 
rate of (designate rate of interest adopted by the company 
for computing reserves) per centum per annum, less (here 
may be inserted not more than two and one-half) per centum 
of the amount insured by this policy and of any dividend 
additions thereto, and less any existing indebtedness to the 
company on this policy. Payment of such cash value may 
be deferred by the company for not exceeding six months © 
after the application therefor is made. The term for which 
the insurance will be continued or the amount of the paid- 
up policy will be such as the cash value will purchase as a 
net single premium at the attained age of the insured ac- 
cording to the (designate the mortality table adopted by 
the company for computing reserves) mortality table and 
interest at the rate of (designate rate of interest adopted 
by the company for computing reserves) per centum per 
annum. If the sum applicable to the purchase of temporary 
insurance shall be more than sufficient to continue the insur- 
ance to the end of the endowment term named in this policy, 
the excess shall be used to purchase in the same manner non- 
participating, paid-up pure endowment, payable at the end 
of the endowment term and on the same conditions. If the 
owner shall not within one month from default surrender 
this policy to the company at its home office for a cash sur- 
render value or for paid-up insurance as provided in op- 
tions (a) and (c) the insurance will be continued as pro- 
vided in option (b). The paid-up or continued temporary 
and pure endowment insurance will be payable in twenty 
equal annual installments and the payment of twenty install- 
ments under either option shall discharge the company 
from all liability under this policy. 

The figures in the following table are computed in ac- 
cordance with the above provisions and upon the assumption 
that there is no indebtedness on the policy, and that there 
are not outstanding dividend additions. 

(At the option of the company the following may be 
here inserted: 

“The figures apply to a policy for $1,000. As this con- 
wacihias: for? $i... mes the loan, cash, paid-up insurance or 
pure endowment available in any year will be ........ the 
amount stated in the table for that year.’’) 
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At ~ Cash Paid-Up Continued Insurance. 


end or Endow- Pure 

of Loan ment in- Endow- 
Year. Value. surance. Years. Months. Days. ment. 
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Figures for later years will be furnished upon request. 

REINSTATEMENT.—In case of continued temporary in- 
surance under the above provisions, this policy, upon evi- 
dence of insurability satisfactory to the company, may be 
reinstated within the first three years of the term for which 
the insurance is continued by payment of arrears of premi- 
ums with interest at (here insert not greater than six) per 
centum per annum. 


AGENTS ARE NOT AUTHORIZED to modify this pol- 
icy or to extend the time for paying a premium. 

IN WITNESS WHEREOF, The Company has caused this 
Polley to be “executed this’ .......... Cay OL 3. oo. eee 
(April 22, 1908, 99 v. 160, § 2.) 
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Section 9416. (Term.) 
OHIO STANDARD LIFE INSURANCE POLICY. 


Term. 


Of (Name of State) 
IN ©CONSIDERATION: "OR ') 2 Gb) Bia een eee Dollars, 


ment of (here insert amounts and times of payments of pre- 

Pagina) intilt haa) Sheree full years’ premiums shall have 

been paid or until the prior death of the Insured, 
PROMISES to pay upon receipt at the home office of the 


SOpany TH aa sh. Pe eet of due proof of the death of 
MV eRe Sm dee “Of Vi. SEA ore County Poti ee eee 
RP aN oy: » herein called the Insured, within ........ 
years from the date hereof, .......... Dollars, less any in- 


debtedness hereon to the Company and any unpaid portion 
of the premium for the then current policy year, at said 
home office, to)... ahs... benehcrar YA cies with (insert 


home office of the company, accompanied by the policy for 
suitable endorsement thereon. Tf any beneficiary shall die 
before the insured and the insured shall not have designated 
a new beneficiary the interest of such beneficiary shall be 
payable to the insured, (insert ‘‘his’’ or ‘“‘her’’) executors, 
administrators or asslens. 

PAYMENT OF PREMIUMS.—The company will accept 


payment of premiums at other times than as stated above, as 
follows: 


EE ER 10 RS SIG WI BSR 85, 0S eT Ee 


ee eee Se tee ey hi ee ee 


Except as herein provided the payment of a premium or 
installment thereof shall not maintain the policy in force 
beyond the date when the hext premium or installment 
thereof is payable. 


All premiums are payable in advance at said home office, 


_ 
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or to an agent of the company upon delivery of a receipt 
signed by one or more of the following officers of the ecom- 
pany (insert titles of officers who may sign receipts), and 
countersigned by said agent. 

A grace of one month subject to an interest charge at 
chee RADE. epee plc So per centum per annum shall be granted 
for the payment of every premium after the first; during 
which month the insurance shall continue in foree. If the 
insured shall die during the month of grace the overdue 
premium will be deducted from any amount payable hereon 
in any settlement hereunder. 

CONDITIONS.—(The policy may here provide for re- 
strictions of liability by reason of travel, occupation, change 
of residence and suicide. These restrictions except such as 
refer to military and naval service in time of war, must be 
applicable only to cases where the act of the insured pro- 
vided against occurs within two years after the issuance of 
the policy.) 

INCONTESTABILITY.—This policy and the application 
therefor, a copy of which is endorsed hereon, constitute the 
entire contract between the parties and shall be incontest- 
able from its date, except for non-payment of premiums and 
except as otherwise provided in this policy. All statements 
made by the insured in said application shall, in the ab- 
sence of fraud, be deemed representations and not war- 
ranties. 

If the age of the insured has been misstated, the amount 
payable hereunder shall be such as the premium paid would 
have purchased at the correct age. 

PARTICIPATION.—This policy shall participate in the 
surplus of the company and beginning not later than the 
end of the (insert first, second or third) policy year the 
company will annually determine and account for the por- 
tion of the divisible surplus accruing hereon. 

DIVIDENDS.—Dividends at the option of the owner of 
pias poliey. Snall ory the, wavs oes s Cay Ol nicl. nee of 
each year (here may be inserted ‘‘after the first policy year’’ 
or ‘‘after second policy year’’) be either— 

(1) Paid in eash, or 

(2) Applied toward the payment of any premium or 
premiums, or 

(The policy, at the option of the company, may here pro- 
vide for a further option as follows) : 

(3) Left to accumulate to the credit of the policy with 
interest at (here insert a rate not exceeding that used by the 
company in calculating its reserves) per centum per annum 
and payable at-the maturity of the policy, or at the expira- 
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tion of the term, but withdrawable on any anniversary of 
the policy. 

Unless the owner of this policy shall elect otherwise 
within three months after the mailing by the company of 
a written notice requiring such election, the dividends shall 
be applied to the payment of premiums. 

ASSIGNMENT.—No assignment of this policy shall be 
binding upon the company until it be filed with the com- 
pany at its said home office. The company assumes no re- 
sponsibility as to the validity of any assignment. 

(If the term of the policy is for more than twenty years, 
the company shall provide for continuance of insurance on 
surrender or lapse in the following form) : 

CONTINUANCE OF INSURANCE ON LAPSE.—In 
event of default in premium payments after this policy shall 
have been in force three full years, the reserve hereon ac- 
cording to the (designate mortality table adoptéd by the 
company for computing reserves) mortality table and_ in- 
terest at the rate of (designate rate of interest adopted 
by the company for computing reserves) per centum per 
annum, less (here may be inserted not more than two and 
one-half) per centum of the amount insured by this policy 
will be applied to the purchase of non-participating con- 
tinued temporary insurance for the face amount of. this 
policy at net single premium rates at the attained age of 
the insured according to the same table of mortality and 
rate of interest. 


TABLE OF CONTINUED INSURANCE. 


At end Continued Insurance. 
of year. Years. Months. Days. 
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Figures for later years will be furnished upon request. 

(If the term policy is for more than twenty years, the 
company shall provide for reinstatement in the following 
form) : 

REINSTATEMENT.—Upon evidence of insurability sat- 
isfactory to the company this policy may be reinstated with- 
in the first three years of the term for which the insurance 
is continued by payment of arrears of premiums with in- 
terest at (here insert not greater than six) per centum per 
annum. 

OPTIONS AT MATURITY.—The insured, by written 
notice to the company at its home office, and with written 
consent of the assignee and irrevocable beneficiary, if any, 
may elect to have the net sum payable under this policy 
paid either in cash or as follows: 

(1) By the payment of interest thereon at .......... 
per centum per annum payable annually, to the payee under 
this policy at the end of each year during the hfe of the 
payee and by the payment upon the death of the payee of 
the said net sum and accrued interest to the executors, ad- 
ministrators or assigns of the payee, unless otherwise di- 
rected in said notice. 

(2) By the payment of equal annual installments for a 
specified number of years, the first installment being payable 
immediately, in accordance with the following table for each 
$1,000 of said net sum. 

(3) By the payment of equal annual installments pay- 
able at the beginning of each year for a fixed period of 
twenty years and for so many years longer as the payee 
shall survive in accordance with the following table for each 
$1,000 of said net sum. 

Installments payable under options (2) or (3) which shall 
not have been paid prior to the death of the payee shall be 
paid, unless otherwise directed in said notice, to the execu- 
tors, administrators or assigns of the payee. 

If the insured shall not have directed otherwise the bene- 
ficiary may, after the death of the insured, by like written 
notice, and with the written consent of the assignee, if any, 
select either of the above options. 
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Unless otherwise specified by the insured the payee may 
on any interest date receive the amount yet due under op- 
tion (1), and may at any time receive the commuted value 
of payments yet to be made, computed upon the same basis 
as option (2) in the following table, provided that no such 
commutation will be made under (3), except after the death 
of the payee occurring within the aforesaid twenty years. 


TABLE OF INSTALLMENTS FOR EACH $1,000. 


Option (2) Option (3) 


Age of Payee 


ae | Stee ses nit geste ; 
stallments. stallment. Aas stallment. 


payable. « 


AGENTS ARE NOT AUTHORIZED to modify this policy 
or to extend the time for paying a premium. 

IN WITNESS WHEREOF, The Company has caused this 
policy to be executed this .........___ day of 


© 66 Wee, ©, 0 lsat tees 
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Section 9417. (Term with right to renew and change.) 
OHIO STANDARD LIFE INSURANCE POLICY. 
Term With Right to Renew and Change. 


SUG 1 G1GLONe 8 G6 OC CCD CLEC 6 CST DCR ee SKK AHE EHC KEC KC RHKEC RKC HKES AOTC HEHB CH HEeae 6 OC 
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Of (Name of State) 


eC Ci eee LOL CIR ee eae Dollars, 
receipt of which is hereby acknowledged, and of the pay- 
ment of (here insert amounts and times of payments of pre- 
eres yr tate 40) tO full years’ premiums shall have 
been paid or until the prior death of the Insured, 

PROMISES to pay upon receipt at the home office of the 


aurper Werte awe ots ek k < of due proof of the death of 
1 A A BA Lee: CEPOL MUSOU Ey OLA Srl. e sees 
aL Or OL oe ce sek , herein called the Insured, within ........ 
weurs irom the date hereof, 2. 0.5.2. Dollars, less any in- 


debtedness hereon to the Company and any unpaid portion 
of the premium for the then current policy year, at said 
Momence, tor. Uy. sa. HENEHOIAE 228 WO with (insert 
‘‘out’’ if so desired) right of revocation. 

CHANGE OF BENEFICIARY.—When the right of revo- 
cation has been reserved, or in the case of the death of any 
beneficiary under either arevocable or irrevocable designation, 
the insured, subject to any existing assignment of the policy, 
may designate a new beneficiary with or without reserving 
right of revocation by filing written notice thereof at the 
home office of the company, accompanied by the policy for 
suitable endorsement thereon. If any beneficiary shall die 
before the insured and the insured shall not have designated 
a new beneficiary the interest of such beneficiary shall be 
payable to the insured, (insert ‘‘his’’ or ‘‘her’’) executors, 
administrators or assigns. 

PAYMENT OF PREMIUMS.—The company will accept 
payment of premiums at other times than as stated above, as 
follows: 


eee e wes eae We. & fee & te. 
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Except as herein provided the payment of a premium or 
installment thereof shall not maintain the policy in force 
beyond the date when the next premium or installment 
thereof is payable. 
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All premiums are payable in advance at said home office, 
or to an agent of the company upon delivery of a receipt 
signed by one or more of the following officers of the com- 
pany (insert titles of officers who may sign receipts), and 
countersigned by said agent. 

A grace of one month subject to an interest charge at 
GHGSTALG 01 Wb. stele per centum per annum shall be granted 
for the payment of every premium after the. first, during 
which month the insurance shall continue in force. If the 
insured shall die during the month of grace the overdue 
premium will be deducted from any amount payable hereon 
in any settlement hereunder. 

CONDITIONS.—(The policy may here provide for re- 
strictions of liability by reason of travel, occupation, change 
of residence and suicide. These restrictions except such as 
refer to military and naval service in time of war, must be 
appheable only to eases where the act of the insured pro- 
vided against occurs within two years after the issuance of 
the policy.) 

INCONTESTABILITY.—This volicy and the application 
therefor, a copy of which is endorsed hereon, constitute the 
entire contract between the parties and shall be incontest- 
able from its date, except for non-payment of premiums and 
except as otherwise provided in this policy. All statements 
made by the insured in said application shall, in the ab- 
sence of fraud, be deemed representations and not war- 
ranties. 

If the age of the insured has been misstated, the amount 
payable hereunder shall be such as the premium paid would 
have purchased at the correct age. 

PARTICIPATION.—This policy shall participate in the 


surplus of the company and beginning not later than the 


end of the (insert first, second or third) policy year the 
company will annually determine and account for the por- 
tion of the divisible surplus accruing hereon. 
DIVIDENDS.—Dividends at the option of the owner of 
this policy shall on the ........,.. day cof ' s43.0%. otee of 


(2) Applied toward the payment of any premium or 
premiums, 

(The policy, at the option of the company, may here pro- 
vide for a further option as follows:) 

(3) Left to accumulate to the credit of the policy with 
interest at (here insert a rate not exceeding that used by the 


a 


ih eens 
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company in calculating its reserves) per centum per annum 
and payable at the maturity of the policy, or at the expira- 
tion of the term, but withdrawable on any anniversary of 
the policy. 

Unless the owner of this policy shall elect otherwise 
within three months after the mailing by the company of 
a written notice requiring such election, the dividends shall 
be applied to the payment of premiums. 

(If the renewal term is for ten years or less, the policy 
may provide, as an alternative to the annual distribution of 
dividends, for a distribution in periods of ten years or less 
as follows:) 

Dividends accruing hereon shall be accumulated during 
each renewal period and at the end of each period on re- 
newal of the policy by the insured shall be paid as an an- 
nuity for the next succeeding renewal term and applied 
towards the payment of premiums during such term. 

PRIVILEGE OF RENEWAL.—The owner of this policy, 
if the insured be not over the age of sixty-five years, may 
renew this policy for further terms of .......... years each 
by written notice to the company at its said home office 
accompanied by this policy for suitable endorsement on or 
before the expiration of the insurance hereunder and by 
paying the premiums to be fixed by the age on the birthday 
nearest to the date of such renewal in accordance with the 
following table for each one thousand dollars of insurance; 
if the insured shall be over the age of sixty-five years this 
policy may upon similar notice be surrendered for an ordi- 
nary life policy which shall require premiums during life in 
accordance with the following table for each one thousand 
dollars of insurance: 
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TABLE OF PREMIUMS FOR RENEWALS. 


a MCAS Ordinary 

Term Pre- Life Pre- 

Attained mium pay- Attained mium pay- 
Age. able in ad- Age. able in ad- 
vance for vance tor 


each $1,000. each $1,000. 


PRIVILEGE TO CHANGE TO OTHER FORMS OF 
POLICIES.—The owner of this policy may at any time with- 
in the first See a years exchange this policy for a par- 
ticipating policy for the same amount or any less amount 
upon the ordinary life, limited payment life or endowment 
plan upon any anniversary of the policy, or within the 
month of grace by surrendering the policy to the company 
at said home office with written notice of the election and 
by paying the premiums to be fixed by the age on the birth- 
day nearest to the date of such exchange, according to the 
rates of the company then in force. 

_ ASSIGNMENT.—No assignment of this policy shall be 
binding upon the company, until it be filed with the com- 
pany at its said home office. The company assumes no re- 
sponsibility as to the validity of any assignment. 

(If the term of the policy is for more than twenty years, 
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the company shall provide for continuance of insurance on 
surrender or lapse in the following form:) 

CONTINUANCE OF INSURANCE ON LAPSE.—In 
event of default in premium payments after this policy shall 
have been in force three full years, the reserve hereon ac- 
cording to the (designate mortality table adopted by the 
company for computing reserves) mortality table and in- 
terest at the rate of (designate rate of interest adopted 
by the company for computing reserves) per centum per 
annum, less (here may be inserted not more than two and 
one-half) per centum of the amount insured by this policy 
will be applied to the purchase of non-participating con- 
tinued temporary insurance for the face amount of this 
policy at net single premium rates at the attained age of 
the insured according to the same table of mortality and 
rate of interest. 


TABLE OF CONTINUED INSURANCE. 


At end Continued Insurance. 
of year. Years. Months. Days. 


Gm vlelete « efelenere. |) Stes Ss Sie © 6ne te 3) 66 Ol fs) exe's) ee ele Cee 3 8 


Clee ee oe) Keone ve 8 f) PAPE a DEOL GOL PLe Cee) SUN SPOS Oye 10) a) eNTe 


aed aor etme aia lets, cs Fe ce Ofer eee! epee) Cee: (4 | | (0) 81a 67:0) 648) 0 05.mr a 1S 


Clee Be wl wie velia O46 |) “e686. 4). CRAG or eel ony) | eT) RES eee ee eh) 


. 
slel.@ enene Capi stelelale? kere 628.6 Crean oe ee, (9 | eke tele, oe seine 90) eit 


oeee 
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eee 
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Figures for later years will be furnished upon request. 
(If the term of the policy is for more than twenty years, 
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the company shall provide for reinstatement in the following 
form: 

REINSTATEMENT 20 pbe evidence of insurability sat- 
isfactory to the company this policy may be reinstated with- 
in the first three years of the term for which the insurance 
is continued by payment of arrears of premiums with in- 
terest at (here insert not greater than six) per centum per 
annum. 

OPTIONS AT MATURITY.—The insured, by written 
notice to the company at its home office, and with written 
consent of the assignee and irrevocable beneficiary, if any, 
may elect to have the net sum payable under this policy 
paid either in cash or as follows: 

(1) By the payment of interest thereon at .......... 
per centum per annum, payable annually, to the payee under 
this policy at the end of each year during the life of the 
payee and by the payment upon the death of the payee of 
the said net sum and accrued interest to the executors, ad- 
ministrators or assigns of the payee, unless otherwise di- 
rected in said notice. 

(2) By the payment of equal annual installments for a 
specified number of years, the first installment being payable 
immediately, in accordance with the following table for each 
$1,000 of said net sum. 

(3) By the payment of equal annual installments pay- 
able at the beginning of each year for a fixed period of 
twenty years and for so many years longer as the payee 
shall survive in accordance with the following table for each 
$1,000 of said net sum. 

Installments payable under options (2) or (8) which shall 
not have been paid prior to the death of the payee shall be 
paid, unless otherwise directed in said notice, to the execu- 
tors, administrators or assigns of the payee. 

If the insured shall not have directed otherwise the bene- 
ficlary may, after the death of the insured, by like written 
notice, and with the written consent of the assignee, if any, 
Select either of the above options. 

Unless otherwise specified by the insured the payee may 
on any interest date receive the amount yet due under op- 
tion (1), and may at any time receive the commuted value 
of payments yet to be made, computed upon the same basis 
as option (2) in the following table, provided that no such 
commutation will be made under (3), except after the death 
of the payee occurring within the aforesaid twenty years. 
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TABLE OF INSTALLMENTS FOR EACH $1,000. 


Option (2) 


Option (3) 
Number of Amount of lle Amount of 
Annual In- Each In- ’ Each In- 
stallments. stallment. ie stallment. 


| 


AGENTS ARE NOT AUTHORIZED to modify this policy 
or to extend the time for paying a premium. 

IN WITNESS WHEREOF, The Company has caused this 
Policy to be executed this .......... GA ynOn.. will. ane wees 
(April 22, 1908, 99 v. 165, § 2.) 


Section 9418. (Single premium and non-participating 
policies.) Single premium policies may be issued in any 
form prescribed in sections ninety-four hundred and twelve 
to ninety-four hundred and seventeen, both inclusive, omit- 
ting therefrom provisions or portions thereof applicable only 
to other than single premium policies. Non-participating 
policies may be issued in any form prescribed in such sec- 
tions if they shall contain a provision that the policy shall 
be non-participating, and such policies shall omit therefrom 
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clauses for participation in the surplus of the company. 
(April 22, 1908, 99° v. 170;":3.) 


Section 9419. (Preliminary term insurance. Reserve 
provision.) Policies issued on the standard forms prescribed 
in such sections may provide for not more than one year 
preliminary term insurance by incorporation therein of the 
following clause immediately preceding the ‘‘Change of 
Beneficiary clause’’: 

‘“‘The first year’s insurance under this policy is Term 
insurance.’’ 

If the premium charged for Term insurance under a 
Limited-Payment Life or Endowment Preliminary Term pol- 
icy providing for the payment of all premiums thereon in 
less than twenty years from the date of the policy exceeds 
that charged for lke insurance under Whole Life Prelim- 
inary Term policies of the same company, the reserve there- 
on at the end of any year, including the first, shall not be 
less than the reserve on a Whole Life Preliminary Term 
policy issued in the same year and at the same age together 
with an amount which shall be equivalent to the accumula- 
tion of a net level premium sufficient to provide for a Pure 
Endowment at the end of the premium-payment period 
equal to the difference between the value at the end of such 
period of such a Whole Life Preliminary Term policy and 
the full reserve at such time of such a Limited-Payment Life 
or Endowment policy. (May 21, 1910, 101 v. 852; April 
72,1908; 99 ye LL SA) 


Section 9420. (Policies, other than standard forms.) No 
policy of life insurance in form other than as provided in 
sections ninety-four hundred and twelve to ninety-four hun- 
dred and seventeen, both inclusive, shall be issued or deliv- 
ered in this state or be issued by a life insurance company 
organized under the laws of this state unless the same shall 
contain the following provisions: 

(1) A provision that all premiums shall be payable in 
advance either at the home office of the company, or to an 
agent of the company, upon delivery of a receipt signed by 
one or more of the officers who shall be named in the policy. 

(2) <A provision for a grace of one month for the pay- 
ment of every premium after the first, which may be subject 
to an interest charge, during which month the insurance 
shall continue in force, which provision may contain a stipu- 
lation that if the insured shall die during the month of grace 
the over-due premium will be deducted in any settlement 
under the policy. 
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(3) A provision that the policy and the application 
therefor, a copy of which must be endorsed thereon, shall 
constitute the entire contract between the parties and shall 
be incontestable after two years from its date, except for 
non-payment of premiums and except for violations of the 
conditions of the policy relating to naval and military serv- 
ice in time of war. 

(4) A provision that all statements made by the insured 
in the application shall, in the absence of fraud, be deemed 
representations and not warranties. 

(5) A provision that if the age of the insured has been 
understated the amount payable under the policy shall be 
such as the premium would have purchased at the correct 
age. 

(6) A provision that the policy shall participate in the 
surplus of the company and that, beginning not later than 
the end of the third policy year, the company will annually 
determine and account for the portion of the divisible sur- 
plus accruing on the policy, and that the owner of the policy 
shall have the right each year to have the current dividend 
arising from such participation paid in cash or applied to 
the purchase of paid-up additions, and if the policy shall 
provide other dividend options, it shall further provide that 
if the owner of the policy shall not elect any such other op- 
tions the dividend shall be applied to the purchase of paid- 
up additions. 

In lieu of the foregoing provision the policy may contain 
a provision that the policy shall participate in the surplus 
of the company, and that, beginning not later than the end 
of the fifth policy year, the company will determine and 
account for the portion of the divisible surplus accruing on 
the policy, and that the owner of the policy shall have the 
right to have the current dividend arising from such par- 
ticipation paid in cash, and that at periods of not more than 
five years such accounting and payment, at the option of 
the policy holder, shall be had. 

Renewable term policies of ten years or less may provide 
that the surplus accruing to such policies shall be deter- 
mined and apportioned each year after the second policy 
year and accumulated during each renewal period and that 
at the end of any renewal period on renewal of the policy 
by the insured, the company shall apply the accumulated 
surplus as an annuity for the next succeeding renewal term 
in the reduction of premiums. 4e 

These provisions shall not be required in non-participat- 
ing policies. : 

(7) A provision that after three full years’ premiums 
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have been paid, the company at any time, while the policy 
is in force, will advance, on proper assignment of the policy 
and on the sole security thereof, at a specified rate of in- 
terest, a sum equal to, or at the option of the owner of the 
policy, less than, the reserve at the end of the current policy 
year on the policy and on any dividend additions thereto, 
specifying the mortality table and rate of interest adopted 
for computing such reserve, less a sum not more than two 
and one-half per centum of the amount insured by the policy 
and of any dividend additions thereto; and that the com- 
pany will deduct from such loan value any existing in- 
debtedness on the policy and any unpaid balance of the 
premium for the current policy year, and may collect interest 
in advance on the loan to the end of the current policy year; 
which provision may further provide that such loan may be 
deferred for not exceeding six months after the application 
therefor is made. It shall be further stipulated in the policy 
that failure to repay any such advance or to pay interest 
shall not avoid the policy unless the total indebtedness 
thereon to the company shall equal or exceed such loan value 
at the time of such failure nor until one month after notice 
shall have been mailed by the company to the last known 
address of insured and of the assignee, if any. 

No condition other than as herein provided shall be ex- 
acted as a prerequisite to any such advance. 

This provision shall not be required in term insurances. 

(8) <A provision which, in event of default in premium 
payments, after premiums shall have been paid for three 
years, shall secure to the owner of the policy a stipulated 
form of insurance, the net value of which shall be at least 
equal to the reserve at the date of default on the policy and 
on any dividend additions thereto, specifying the mortality 
table and rate of interest adopted for computing such re- 
Serves, less a sum not more than two and one-half per ecen- 
tum of the amount insured by the policy and of any exist- 
ing dividend additions thereto, and less any existing in- 
debtedness to the company on the policy. Such provision 
shall stipulate that the policy may be surrendered to the 
company at its home office within one month from date of 
default for a specified cash value at least equal to the sum 
which would otherwise be available for the purchase of 
insurance as aforesaid and may stipulate that the company 
may defer payment for not more than six (6) months after 
the application therefor is made. 

This provision shall not be required in term insurances 
of twenty years or less. 


(9) <A table showing in figures the loan values, and the 
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options available under the policies each year upon default 
in premium payments, during at least the first twenty years 
of the policy, beginning with the year in which such values 
and options become available. 

(10) <A provision that if, in event of default in premium 
payments, the value of the policy shall be applied to the 
purchase of other insurance, and if such insurance shall be 
in force and the original policy shall not have been surren- 
dered to the company and canceled, the policy may be rein- 
stated within three years from such default, upon evidence 
of insurability satisfactory to the company and payment of 
arrears of premiums with interest. 

(11) A provision that when a policy shall become a 
claim by the death of the insured settlement shall be made 
upon receipt of due proof of death, or not later than two 
months after receipt of such proof. 

(12) A table showing the amounts of installments in 
which the policy may provide its proceeds may be payable. 

(18) <A title on the face and on the back of the poley 
correctly describing the same. 

Any of the foregoing provisions or portions thereof re- 
lating to premiums not applicable to single premium policies, 
shall to that extent not be incorporated therein. (April 22, 
1908, 99 v. 178, §6.) 


A clause stipulating for automatic election, after default in pre- 
mium payment, on failure of the insured to elect, is valid if it con- 
forms to §§ 9420 and 9421, although the clause differs from the op- 
tional rights clause in the statutory forms. Landis v. Metropolitan 
Co., 104 O. S. 589 (1922). 


PREMIUMS. 


Payment of first premium; when necessary to put policy in force. 
The following cases were decided before the enactment of this section, 
which requires premiums to be paid in advance. 

Under a provision in a policy that it “shall not take effect until the 
first premium shall have been paid to and accepted by the company or an 
authorized agent” it was held that such payment, unless waived, was nec- 
essary to put the policy in force. 

Insurance Co. v. Harvey, 72 O. S. 174 (1905). 

Such a provision may be waived. Waiver may _ be proved by 
showing a known custom of the agent to deliver policies of the com- 
pany before the premium is paid. Such proof is competent although 
the policy provides that only certain officers may extend the time of 
payments. Insurance Co. v. Kaufman, 24 C. C. n.'s. 113 (1903). 

An agent authorized to make contracts of fire insurance and issue 
policies is authorized to extend credit for premiums, unless there are re- 
strictions on his authority of which the insured has notice. 

Machine Co. v. Insurance Co., 50 O. S. 549 (1893). 

See Johnson v. Insurance Co., 66 O. S. 6, 13 (1902). 

Where a policy with a receipt for the first year’s premium was en- 
trusted to a special agent, to be delivered on payment of the premium, the 
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special agent had no authority to extend credit, or to deliver the policy 
without payment, and the company is not estopped to set up non-payment 
and non-delivery of the policy, against an assignee of the policy. 

Insurance Uo, v. Smith, 3 W. L. B. 607; 7 Am. L. R. 147 (1878). 

Where a policy contained a provision making payment of the premium 
a condition precedent to the taking effect of the policy, and receipt of 
the premium is acknowledged in the policy, such acknowledgment of re- 
ceipt is conclusive for the purpose of giving effect to the policy from the 
time of delivery. 

Insurance Co. v. Fellowes, 1 Dis. 217 (1856); affirmed, 2 Dis. 123 

(1858). 

See Lee v. Insurance Co., 1 Handy 217 (1854). 

Where an agent, having received the policy from the company, 
calls on the insured and collects the first premium, but, finding the 
insured to be ill, delays delivery of the policy, the contract of insur- 
ance is complete. Insurance Co. v. Shively, 1 Ohio App. 238; 17 ©. 
C. n. s. 352; 24 C. D. 357 (1913); Insurance Co. v. Ford, 2 Ohio App. 
410; 19 C. C. n. 8. 689; 24 C. D. 479 (1914). 

The premium ot any premium, after the first, is not a condition prece- 
dent to the vesting of all rights, though these rights are liable to for- 
feiture for non-payment of future premiums. 

Insurance Co. v. French, 30 O. 8S. 240, 252 (1876); (distinguished 

in Insurance Co. v. Wilson, 70 O. S. 354). 


Forfeiture of policy for non-payment. Where a policy was issued 
and accepted on the expressed condition that if the annual premiums were 
not paid within the time specified the policy “shall be null and void, and 
wholly foreited,” the failure to pay the premiums avoids the policy. 

Insurance Co. v. McMillen, 24 O. S. 67 GISi3)c 

Insurance Co. v. Wilson, 70 O. S. 354 (1904). 

For rights of insured to paid insurance, on default, see § 9420 (8) 
and (10). See also below Insurance paid by value of policy after default. 

That failure to pay premiums on time was the fault of an employe 
of the insured is no excuse, see 

Graveson v. Life Agen, SO "O. tis 6 Cie (1894); aff’d, no 

rep., 37 W. L. B. 129. 

When a policy contains no provision for forfeiture, failure to pay 
premiums on or about the day they become due may work a suspension 
of rights thereunder, until such a time has elapsed as will indicate that 
the insured does not intend to pay. The company may then give notice 
of its intention to forfeit The policy. 

Swander v. Insurance Co., 1 C. GC. n. sg. 2393 Loe ORD ws) (1903)r 

See § 9420 (2), 

Insurance Co. v. Fellowes, 1 Dis. ‘217 (1856) ; affirmed, 2 Dis. 128. 

Failure to pay a premium is excused only when the insurance com- 
pany, by some wrongful act or omission, prevented the payment. In other 
cases diligence on the part of the insured would not excuse non-payment. 

Insurance Co. y, Troy, 20 C. C. 644; 10 C. D. 761 (1900); aff'd, 

no rep., 66 O. S. 675. 

Premiums must be tendered at reasonable hours, but if so tendered, 
the policy can not be forfeited because no person authorized to receive 
payment was in the office of the company. 

Insurance Co, y, Troy, 20 C. C. 644; 10 G Dy 761 (1900); aff’d, 

_ no rep:, 66 0. 'S) 675; 

Where a company repudiates its contract, and clearly indicates that 
a tender, if made, would not be accepted, actual tender is unnecessary. 

Insurance Co. v. Smith, 44 O. S. 156 (1886). 

A uniform custom of a company, to give notice of the time and amount 
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of premium due, may bar the right of the company to forfeit a policy, 
where non-payment is caused by a failure to give notice. 

Insurance Co. v. Smith, 44 O. S. 156 (1886). 

Insurance Co. v. Pottker, 33 O. S. 459 (1878). 

But in general, where the policy contains no provision for notice, 
neither demand of payment nor notice of an intention to insist on for- 
feiture is necessary. 

Insurance Co. v. Wilson, 70 O. S. 354 (1904). 

Whether a company has waived its right to suspend a policy by a 
custom of receiving premiums after they had become due, is a question 
for the jury. 

Swander v. Insurance Co.,.1 C. C. n. s. 233; 15 C. D. 3 (1903). 

Mere delay in declaring a forfeiture is not a waiver. 
Graveson v. Life Ass’n., 8 C. C. 171; 6 C. D. 327 (1894); aff'd, 
no-rep.,’ 87° W. ....B. 129. 

The receipt and acceptance of a premium after it is due is a waiver 
of forfeiture. 

Insurance Co. v. French, 30 O. S. 240, 253 (1876). 

A promissory note given for premiums does not, in general, con- 
stitute payment, but merely evidence of the indebtedness. 

iKochmve ELOtele Co... 39 On Gan. si l63 (1910). 

See Insurance Co. v. Bonner, 36 O. S. 51 (1880). 

Failure to pay a premium note, or interest thereon, avoids the policy, 
when it so provides. 

Insurance Co. v. Wilson, 70 O. S. 354 (1904). 

Robert v. Insurance Co., 2 Dis. 106 (1858). 

insurance Co. v. Robinson, 40 O. S. 270 (1883). 

Insurance Co. v. Buxer, 62 O. S. 385 (1900). 

See Kelsey v. Insurance Co., 10 O. L. R. 119 (U. S. C. C. A. 1912). 

A policy provided that, on failure to pay premiums after the third, 
the policy would be continued in force for such time as one annual premium 
is contained in its reserve value; and the insured paid a part of the 
fifth premium in cash, and gave notes for the balance, the notes contain- 
ing a forfeiture clause. The notes were not paid. The reserve value of 
the policy was suflicient to keep the policy in foree beyond the time when 
the insured died. Held, the policy was not forfeited by the provisons in 
the notes. 

Kelsey v. Insurance Co., 10 0. L. R. 119 (U.S. C. C. A. 1912); not 

following Insurance Co. v. Buxer, 62 O. S. 385. 

Where a policy provided for a premium note, which was not to be 
deemed payment, but as an extension of time, and if the note, or a re- 
newal, was not paid at maturity, the company should not be liable for 
a loss occurring while it remained due and unpaid, it was held that the 
policy was not forfeited by non-payment, but suspended only. 

McEvoy v. Insurance Co., 3 C. C. 569; 2 C. D. 329 (1889). 

Non-payment of notes held not to forfeit amount of policy, but to 
forfeit future dividends under terms of policy. 

Insurance Co. v. Bonner, 36 O. S. 51 (1880). 

Where both parties joined in a motion for an instructed verdict, the 
court was authorized to determine from the evidence whether the premium 
had been paid. 

Halstead v. Ins. Co., 14 N. P. n. s. 113; 24 L. D. 296 (1912); 

affirmed by court of appeals without report; modified and af- 
firmed, 90 O. S. 409. 


Revivor after default. Where a policy provided that in case of for- 
feiture for non-payment of premiums “it may be revived if not more than 
fifty-two premiums are due, upon the payment of all arrears, and the 
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presentation of evidence satisfactory to the eompany of the sound health 
of the insured,” it was held that the company could refuse to accept four 
weeks’ premiums on a poliey forty-six days in arrears, an investigation 
having shown that the insured was far gone with consumption. 
Insurance Co. v. Walton, 4 C. C. n. s. 1383; 15 C. D. 587 (1904); 
afi’d, no rep., 72 O. S. 650. 
A health certificate furnished for reinstatement, after default, should 
be construed liberally in favor of the insured. 
Life Ass’n. v. Draddy, 8 N. P. 140; 10 L. D. 591 (Super. Ct. Cin. 
1900). 


Actions to collect. A foreign insurance company which has not pro- 
cured a license, as required by law, can not maintain an action in a state 
court to recover premiums. — 

Casualty Co. v. Banking Co., 12 C. C. n. s. 200 (1908). 

Where an application was revoked by the applicant, before the policy 
was issued, the agent who obtained the application can not maintain an 
action in his own name against the applicant to recover the premium, 
or the amount of his commission. The right of action, if one exists, is 
in the company. 

Chapin v. Betts, 14 C. C. 385; 7 C. D. 422 (1897). 


Consideration for premiums. The obligation on the part of the com- 
pany to pay the amount of the policy on the happening of the event con- 
templated, furnishes a sufficient consideration to support the promise 
to pay premiums, whether such promise is made by the insured alone, 
or by another jointly with him. 

Insurance Co. v. Hilliard, 63 O. S. 478 (1900). 

But it is essential that the insurer incur a liability by a contract 
which is not affected by any infirmity which it may elect to interpose 
as a defense to an action on the policy if the life insured should end. 
Where the insurer incurs no such binding obligation the premiums paid 
may be recovered, 

Insurance Co. y, Felix, 73 O. S. 46 (1905). 

Insurance premiums are not necessaries under G. ©. § 12946-1, 
and an assignment of future wages therefor is invalid. Rep. Atty. 
Gen. 1913, p. 848. 


Recovery of premiums paid. Where a person has been induced to 
take a policy by the fraudulent representations of the agent of the com- 
pany, the assured may have the policy declared void and recover back the 
premiums paid. 

Insurance Co, vy, Wright, 33 0. S. 633 (1878). 

Martin v. Insurance Co. (Sup. Ct. Tenn.) 3 W. L. B. 646 RE) 

Whether representations as to future profits, based upon the past 
experience and present condition of the company, were intended as 
representations of fact or opinion, may be submitted to the jury. 
Life Soc. v. Statler, 17 OC. C. n. s. 59; 24 OC. D. 391 (1911); aff’d, no 
rep. 88 O. S. 549, 

Where an insurance company wrongfully declared the policy forfeited. 
and refused to accept the premium and give a renewal receipt, the insured 
may demand a rescission of the contract and a return of the premiums 
paid, with interest. 

Insurance Co. y. Pottker, 33 O. S. 459 (1878). 

See Insurance (Co. v. Hare, 5 C. C. n. s. 348; 16 C. D. 197; reversed 

_ without report, 74 0. S. 466. 

Where premiums have been paid on a void policy the policyholder, if 
not guilty of fraud or wrongdoing, may recover the same. 

Insurance Co, y. Pyle, 44 0. S. 19 (1886) 


“4 
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Insurance Co. v. Felix, 73 O. S. 46 (1905). 

Where premiums were paid by a wife, on a policy on the life of her 
husband, without his knowledge, and the policy contained a condition that 
it should be void unless consented to by the insured, the wife, if not 
guilty of fraud or wrongdoing, may recover back the premiums paid. To 
constitute a consideration for premiums, it is necessary that the insurer 
incur a liability that is not affected by any infirmity which it might elect 
to interpose as a defense in case of death. 

Insurance Co. v. Felix, 73 O. S. 46 (1905). 

Compare Brokamp v. Insurance Co., 16 C. C. 630; 9 C. D. 412 (1898). 

Shaddinger v. Insurance Co., 30 W. L. B. 337; 2 L. D. 402 (1893). 

Lowe v. Insurance Co., 41 O. S. 273 (1884). 

But where a wife insures the life of her husband, without his consent, 
and in her dealings with the company conceals this fact, after she must 
have known that his consent was necessary, she can not recover the prem- 
iums paid. 

Marling v. Insurance Co., 6 O. L. R. 99 (C. P. 1908). 

Where officers of a corporation, without authority, took out insurance 
on the lives of certain directors, payable to the corporation, which had 
no insurable interest in the lives of such directors, the premiums paid 
thereon may be recovered back. 

Schott & Sons Co. v. Insurance Co., 7 N. P. n. s. 548 (1908); affirmed, 

OG S40 sot) vase 400. 

See Keckley v. Coshocton Glass Co., 86 O. S. 213 (1912). 

Where an insured defaulted, after paying two annual premiums, and 
an assignee of the policy more than six years thereafter sued to recover 
the premiums paid, alleging fraud in misapplying the funds of the com- 
pany, knowledge of which had but recently come to him, it was held that 
the insured was charged with constructive knowledge of the fraud, if 
any existed, at the time he repudiated the contract by defaulting on 
his premiums, and that the claim was barred by the statute of limitations. 

Baumgarten v. Insurance Co., 7 O. L. R. 294 (C. P. 1909): 

Both the insured and the beneficiaries are necessary parties to an 
action to recover premiums paid on a policy which has been repudiated 
by the company. 

Insurance Co. v. Penn., 4 N. P. n. s. 97; 16 L. D. 375 (Super. Ct 

Cin. 1905). 


Interpretation of policies. Policies which are prepared by the in- 
surance company and which are reasonably open to different inter- 
pretations will be construed. most favorably to the insured. Courts 
will have in mind the relations of the parties to each other. They 
will give the language of the contract the meaning on which the 
minds of the parties may be said to have met and which will effee- 
tuate their object in entering into it. Mumaw v. Insurance Co., 
97 O. S 1 (1917). 


PROVISIONS AND CONDITIONS IN POLICIES. 


Policy and application the entire contract. Where the written ap- 
plication is referred to in the policy and expressly made part of the con- 
tract, the application thereby becomes a part of the contract. 

Byers v Insurance Co., 35 O. S. 606 (1880). 

See § 9420 (3). 

See also Insurance Co. v. Harmer, 2 O. S. 452 (1853). 

Rudershauer v. Insurance Co., 18 C. C. 609; 10 C. D. 258 (1899). 

Where a policy is issued and accepted upon the conditions and agree- 
ments contained therein, such conditions and agreement form the con- 
tract between the parties, and will not be varied or controlled by thr 
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subsequent course of dealing between them, in the absence of fraud or 


bad faith. 
Insurance Co. v. Buxer, 62 O. S. 385 (1900). 


Policy incontestable. A provison “that this policy shall be incon- 
testable after two years except for fraud or misstatement of age,’ is 
similar to the provison in G. C. § 9392 and relates to what occurred at 
the time the policy was issued or the application made, and has no refer- 
ence to default in premiums. 

Insurance Co. v. Walton, 4 C. C. n. s. 1383; 15 C. D. 587; aff’d, no 

rep., 72 O. S. 650. 


Loans on policies. See also § 9357 (4). 

Where a policy provided for loans on such policy, graded as to 
amount by the number of cash premiums paid, the insured was held nou 
entitled to a loan after he became in default for payment of a premium, 
or a premium note, where, by the terms of the policy, the default worked 
a forfeiture, unless the default was waived by the company. 

Insurance Co. v. Buxer, 62 O. S. 385 (1900). 

Where a loan agreement provided that in the event of non-pay- 
ment of the loan at maturity the company might cancel the policy 
and apply $8,469 the ‘customary cash surrender consideration?’ to 
the payment of the loan, it was held that if the cash surrender value 
represented the substantial value of the policy, the agreement was 
valid and cancellation of the poliey terminated the rights of the in- 
sured. Haas v. Insurance Co TON. P. a ard onde appeal dis- 
missed by court of appeals but judgment of dismissal reversed, 95 OQ, 
S. 137; motion to certify record overruled, 15 O. L. R. 192. 


Insurance paid by value of policy after default in payment of 
premiums. Provisions in policies requiring various conditions precedent, 
construed: 

Written application for paid insurance and surrender of original pol- 
icy within six months after default. ' 

Jones v. Insurance Co., 22 W. L. B. 318 (C, P. 1889). 

Payment of premium notes given for premiums subsequent to first three 
annual premiums. 

Insurance Co. vy. Buxer, 62 O. S. 385 (1900). 

Contra, Kelsey v. Insurance Co., 10 0. L. R. 119 (C.-C, :A.. STS 
Surrender of original policy, duly receipted. 

Jander v. Insurance Co., 16 C. C. 536; 9 GC. D. 462 (1898). 
Application for new insurance before default occurred. 

Bussing v. Insurance Co., 34 O. §. 222 (1877); affirming 7 Am. L. 

R. 52; 3 W. L. B. 44. 
Wife. named as beneficiary, is entitled to paid insurance when: 

Insurance Co, vy. Hamilton, 41 O. S. 274 (1884). 

Jander vy. Insurance Co., 16 C. C. 536; 9 OC. D. 462 (1898). 
Payment of interest on premium notes. 

Insurance Co. y. Robinson, 40 O. S. 270 (1883). 


Suicide. See also forms in §§ 9412 to 9417 sub-head “Conditions.” 
__A condition declaring the policy void in case of death of the insured 

within two years from the date of the policy by his own hand or act, 
Sane or insane, is valid. Where the insured commits suicide by shooting 
himself, while insane, there can be no recovery on the policy. 

Insurance Co. vy. Maguire, 19 C. C. 502; 10 C. D. 562 (1900). 

See Tisch v. Home Cirele, 72 O. S. 233 (1905). 

Pagenhardt v. Insurance Co., 4 N. P. 169; 6 L. D. 190. 

Mieritz v. Insurance Co., 8 N. P. 422. 


=m 
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A provision limiting recovery to the amount of premiums paid, in 
case of suicide while sane or insane, is not prohibited by §9421 and 
is valid. Insurance Co. v. Horn, 100 O. S. 478 (1920). 

Where a condition avoided the policy if the insured “shall, under 
any circumstances, die by his own hand,” it was held that the words 
“under any circumstances” were too general and indefinite and that if 
the insured. committed suicide while insane, a recovery could be had. 

Schultz v. Insurance Co., 40 O. S. 217 (1883). 

The burden is on the insurer to show that the death was within the 
proviso. 

Schultz v. Insurance Co., 40 O. S. 217 (1883). 

A policy containing a clause as to incontestability issued in lieu of 
a policy of the same number issued several years earlier, but without such 
provision, was held not to read into the original policy a waiver of lia- 
bility for death by suicide. 

Clemens v. Life Ass’n., 8 N. P. 587 (C. P. 1901). 


Authority of agent. See also § 9407 and forms in §§ 9412 to 9417. 

The standard forms (§§ 9412 to 9417) provide that agents are not 
authorized to modify the policy or extend the time for paying a premium. 
Such a provision in a policy accepted by the insured, is both notice to, 
and an agreement by, the insured that the agent has no authority to waive 
or modify anything contained in the policy. 

Insurance Co. v. Myers, 62 O. S. 529 (1900). 

Jander v. Insurance Co., 16 C. C. 536; 9 C. D. 462 (1898). 

The insured can not recover on a verbal modification of such a policy, 
extending the policy one year and waiving the payment of an annual 
premium, in the absence of estoppel. 

Insurance Co. v. Hook, 62 O. S. 256 (1900). 

But where a policyholder opened negotiations direct with the 
company and dealt with the ‘‘manager’’ a provision limiting the au- 
thority of agents was held not to apply. Life Soc. v. Statler, 17 C. 
C. n. s. 59; 24 C. D. 391 (1911); aff’d, no rep. 88 O. S. 549. 

A physician, employed to examine an applicant for insurance, and 
make a report thereof to the company, without further duty or au- 
thority, after making an examination and report obtained further 
knowledge of the applicant’s physical condition but did not communi- 
eate it to the company. Held, such knowledge was not binding on 
the company and did not operate as a waiver of a provision in the 
application that the policy would become effective upon approval at 
the home office of the company ‘‘while the person to be insured is in 
the same condition of insurability’’. Myers v. John Hancock, ete., 
Co., — O. 8S. — (1923); syl. 21 O. L. RB. 140. 


Military or naval service of insured. A condition avoiding the 
policy if the insured enters military or naval service is no defense to 
the company where the cause of death was disease not due to military 
Service. Frush v. Ohio State Ins. Co., 22 N. P. n. s. 428 (1920). 


Proof of death. The requirement that a proof of death be made in 
writing is reasonable, as is also a requirement as to the identification of 
the deceased. 

Menear vy. Insurance Co., 12 C. C. n. s. 411; 21 C. D. 483 (1909). 

Notice of a defect in a proof of death is not necessary where repeated 
notices have been given by the company that no proof of death has been 
filed. 

Menear v. Insurance Co., 12 C. C. n. s. 411; 21 C. D. 483 (1909). 

An averment in a petition in a suit on a policy that its conditions 
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as to proof of death had been performed on a certain date is inconsistent 
with a subsequent averment that such conditions had been waived. 

Menear v. Insurance Co., 12 C. C. n. s. 411; 21 C. D. 483 (1909). 

Where a policy requires proof of loss to be made “forthwith,” proof 
may be made within a reasonable time. 

‘ Kirk v. Insurance Co., 6 W. L. B. 200 (Dist. Ct. 1881); aff’d, no 
rep... lb W. thy Bs 228° 

The requirement that proofs of loss must be made within a specified 
time may be waived by the company after the expiration of the time 
limited. 

Insurance Co. v. Kukral, 7 C. C. 356; 4 C. D. 633 (1893); aff’d, no 

rep., 51-0215. 6093 

Where a policy required “immediate” notice of death to be given, 
and the beneficiaries had no knowledge of the existence of the policy 
until four months after the death of the insured, when notice was im- 
mediately given, it was held that the requirement as to immediate notice 
was satisfied. 

Accident Co. v. Card, 13 C. C. 154; 7 C. D. 504 (1897); aff’d, no 

Tep., 60 Ol Se 535, 

Acceptance of a proof of loss, and treatment of such proof as final, 
with an offer to pay less than the amount claimed, constitutes a rejection 
of the claim, and suit brought thereafter is not premature. 

Assurance Co. v. Dickson, 15 C. OC. n. s. 228; 24 C. D. 313 (1912) ; 

aff’d, 91 O. S. 380. 


Sound health. Where a policy provides that no obligation is assumed 
by the company, unless at the date of the policy the insured is alive and 
in sound health, there can be no recovery if the insured was not then in 
sound health. 

Insurance Co. v. Howle, 62 O. S. 204 (1900). 

Insurance Co. v. Howle, 68 O. S. 614 (1903). 

Insurance Co. v. Draddy, 8 N. P. 140. 

Sound health means that state of health which is free from any 
disease or ailment that seriously affects the general healthfulness of the 
system; not a mere jndisposition. 

Insurance Co. v. Howle, 62 0. S. 204 (1900). 

Insurance Co. v. Howle, 68 O. S. 614 (1903). 

Insurance Co. v. Draddy, 8 N. P. 140 (Super. Ct. Cin.). 

A breach of the condition as to sound health is a matter of 
defense. The burden of proof of such breach rests upon the insur- 
ance company. Mumaw vy. Insurance Co., 97 O. S. 1 (1917); Insur- 
ance Co. v. Zimmer, 97 O. 8. 14 (1917); affirming, 19 N. P. n. s. 188. 

W here the first premium was paid to the agent at the time the 
application was made, under an agreement that a policy would be is- 
sued if the medical examination should show the applicant to be in 
sound health, and such examination was made. and a policy sent to 
the agent, but not delivered because of illness of the insured, it was 
held that the contract was complete, and the company liable on the 
policy although the insured was stricken on the day its medical ex- 
aminer mailed his report to the company and the medical examiner 
attended the insured in his last illness. Insurance Co. v. Ford, 
2 Ohio App. 410; 19 ©. O. n. s, 689; 24 C. D. 479 (1914). 

_ Where a policy provides that if, at the time of application or of the 
delivery of the policy, the insured was afflicted with any one of a number 
of diseases specified therein, and failed to inform the company thereof 
the policy should be void, there can be no recovery where the insured died 
from one of such diseases, although the insured was not aware that he 
was suffering from the same. 


Melvin vy. Insurance Co., 9 O. L. R. 361; 56 Bull 377 (C, Po 1OTly. 
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The insurer may, by suit, compel the surrender and cancellation 
of a policy obtained by false statements as to health. Insurance Co. 
v. Wertheimer, 272 Fed. 730 (D. C. Ohio 1920). 


Intemperate habits. Where a policy provided that if the insured 
“shall become so far intemperate as to impair his health, or induce de- 
lirium tremens” the policy should be void, it was held that, in order to 
avoid the policy, it was not necessary to show that the impaired health 
or delirium tremens caused the death of the insured, 

Insurance Co. v. Attee, 3 C. C. 650; 2 C. D. 378 (1889); aff’d, no 

rep., 26 Bull. 263. 

See Insurance Co. v. La Boiteaux, 4 Am. L. Rec. 1 (1875). 

Insurance Co. v. Holterhoff, 2 C. S. C. R. 379 (1872). 

Holterhoff v. Insurance Co., 3 Am. L. R. 272 (1874). 

Insurance Co. v. Reif, 36 O. S. 598 (1881). 


Occupation of insured. 


See Snow v. Modern Woodman, 4 C. C. n. s. 68; 14 C. D. 142 (1902). 
Insurance Co. v. Kilbane, 15 C. C. 62; 8 C. D. 790 (1897). 


Section 9421. (Provisions prohibited.) No policy of life 
insurance in form other than as prescribed in sections ninety- 
four hundred and twelve to ninety-four hundred and seven- 
teen, both inclusive, shall be issued or delivered in this state 
or be issued by a life insurance company organized under 
the laws of this state, if it contain any of the following pro. 
visions : 

(1) <A provision for forfeiture of the policy for failure 
to repay any loan on the policy or to pay interest on such 
loan while the total indebtedness on the policy is less than 
the loan value thereof; or any provision for forfeiture for 
failure to repay any such loan or to pay interest thereon, 
unless such provision contain a stipulation that no such for- 
feiture shall occur until at least one month after notice shall 
have been mailed by the company to the last known address 
of the insured and of the assignee, if any. 

(2) <A provision limiting the time within which any ac- 
tion at law or in equity may be commenced to less than five 
years after the cause of action shall accrue. 

(3) A provision by which the policy shall purport to be 
issued or to take effect before the original application for 
the insurance was made, if thereby the assured would rate 
at an age younger than his age at date when the application 
was made, according to his age at nearest birthday. 

(4) <A provision for any mode of settlement at maturity 
of less value than the amount insured on the face of the 
policy plus dividend additions, if any, less any indebtedness 
to the company on the policy and less any premium that 
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may by the terms of the policy be deducted. (April 22, 
1908, 99 v. 174, § 6.) 


This section does not prohibit a provision that, in the event of 
suicide of the insured within two years from the date on which the 
insurance begins, the Imiit of recovery shall be the amount of the 
premiums paid. Insurance Co. v. Horn, 100 O. S. 478 (1920). 

Clause 4 of § 9421 does not apply to optional settlements upon a 
surrender of the policy after premium default, until the option has 
been exercised and the face value fixed anew. Landis v. Metropoli- 
tan Co., 104 O. S. 589 (1922). 


Stipulation in policy limiting time for bringing suit. Before the 
enactment of this section, stipulations in policies limiting the time for 
bringing suits on the policy were upheld where the time was reasonable. 

(Twelve months) ; Insurance Co. v. Schwan, 1 C. C. 192; 1 C. D. 

105 (1885). 

Insurance Co. v. Howle, 19 C. C. 621; 10 C. D. 290 (1899): 

(Six months); Appel v. Insurance Cons (620s. Ole lOuu)e 

See Insurance Co. v. Gierl, 16 C. C. 294; 9 CG. D. 162; aff'd, no rep., 

S17. Sr CFI: 

Where a petition shows on its face that suit is brought after the 
time limited, a sufficient excuse for the delay must be alleged. 

Minerick y. Insurance Co., 1 Cleve. L. R. 217. 

See Meyer v. Insurance Co,,..8 No Pi Sdso7-t)b7 8s etd oak 

596. 

Acceptance of a proof of loss, and treatment of such proof as final, 
with an offer to pay less than the amount claimed, constitutes a rejection 
of the claim, and suit brought thereafter is not premature. 


gaa Co. v. Dickson, 15 ©. OC. n. s, 228 (1912) >¢ afd, 30 Lae 
§. 380. 


Section 9422. (Preliminary term policies, not standard, 
subject to certain provisions.) Preliminary term policies not 
issued on the standard forms shall also be subject to the pro- 
visions of section ninety-four hundred and nineteen. (April 
227, 1908, 99 y 174) 6 7) 


Section 9423. (Forms of policies must be submitted to 
superintendent of insurance.) No policy of life insurance 
shall be issued or delivered in this state, or be issued by a 
life insurance company organized under the laws of this 
state, until the form of the same has been filed with the 
superintendent of insurance; and after the superintendent 
of insurance shall have notified any company of his disap- 
proval of any form it shall be unlawful for such company 
to issue any policy in the form go disapproved. The super- 
intendent’s action shall be subject to review by any court 
of competent jurisdiction. (April 22, 1908, 99 v. 174, § 8.) 


Section 9424. (Policies may contain provisions prescribed 
by state where organized.) The policies of a life insurance 
company, not organized under the laws of this state, may 
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contain any provision which the law of the state, territory, 
district or country under which the company is organized, 
prescribes shall be in such policies when issued in this state, 
and the policies of a hfe msurance company organized un- 
der the laws of this state may, when issued or delivered in 
any other state, territory, district or country, contain any 
provision required by the laws of the state, territory, dis- 
trict or country in which the same are issued, anything in 
this chapter to the contrary notwithstanding. (April 22, 
1908, 99 v. 174, §9.) 


Section 9425. (To what this chapter shall not apply.) 
This chapter shall not apply to annuities, industrial policies 
or to corporations or associations operating on the assess- 
ment or fraternal plan. (April 22, 1908, 99 v. 174, § 10.) 


Section 9426. (What the word company includes.) 
Wherever the word company is used in this chapter it shall 
be held to include corporations and associations. (April 22, 
1908, 99 v. 174, § 11.) 


CHAPTER 3. 
MUTUAL PROTECTIVE. 

§ 9427. Mutual protective associa- § 9442. Where an action may be 

tions. brought. 

§ 9428. By-laws. § 9443. Restrictions on the issue 

§ 9429. Amendment to constitution of policies. 

or by-laws. § 9444. Expenses. 

§ 9429-1. Authorizing certain in- § 9445. Against personal injury or 
surance companies. to loss of life or sickness. 
amend articles of incor- § 9446. Expenses; separation of 
poration so as to change funds. 
plan of insurance. § 9447. Bond. 

§ 9429-2. Separate annual state- § 9448. Bond only of purely acci- 
ments to superintendent dent companies. 
of insurance. § 9449. Investment of reserve 

§ 9429-3. Sections not applicable. fund. 

§ 9429-4. Assessment plan compa- § 9450. Release of security. 
nies not to do business § 9451. Annual statement. 
in this state; excep- § 9452. Foreign companies insuring 
tions. against accidental injury 

SG Annual statement. or death. 

§ 9431. Failure to file a statement. § 9453. Conditions precedent to 

§ 9432. When must comply with transacting business. 

requirements of mutual § 9454. Certificate of authority and 
life companies. its revocation. 

§ 9433. Examination of companies. § 9455. Annual statement. 

§ 9434. Expenses of examinations. § 9456. Where actions brought. 

§ 9435. How foreign corporations § 9457. No agent to collect dues 

admitted. without giving bond. 

§ 9436. Certificate of authority. § 9458. Bond of treasurer. | 

§ 9437. Revocation of authority. § 9459. Mutual benefit societies ex- 

§ 9438. When agent shall not cepted. ee 

transact business. § 9460. When association may be- 

§ 9439. Annual statement. come subject to insurance 

§ 9440. Fees; exceptions. laws. 

§ 9441. May do life and accident § 9461. Bond of treasurer. 


business on assessment 
plan. 
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Section 9427. (Mutual protective associations.) A eom- 
pany or association may be organized to transact the busi- 
ness of life or accident or life and accident insurance on the 
assessment plan, for the purpose of mutual protection and 
relief of its members, and for the payment of stipulated 
sums of money to the families, heirs, executors, administra- 
tors, or assigns of the deceased members of such company 
or association, as the member may direet, in the manner 
provided in the by-laws. The company also may receive 
money either by voluntary donation or contribution, or eol- 
lect it by assessments on its members, and may accumulate, 
invest, distribute and appropriate such money in such man- 
ner as it deems proper. All accumulations and accretions 
thereon shall be held and used as the property of the mem- 
bers and in the interest of the members, and not be loaned 
to, used, appropriated, or invested for the benefit of any 
officer or manager of such company or association. No ecom- 
pany or association shall issue a certificate for a greater 
amount than it is able to pay from the proceeds of one as- 
sessment. Such company or association shall be subject to 
the provisions of this chapter. (R. S. See. 8630; March 31, 
1891, 88 v. 251; May 14, 1886, 83 v. 161; Rev. Stat. 1880; 
February 8, 1875, 72 v. 23, § 3.) 


Fraternal benefit societies, § 9462 et seq. 

Construction of section before amendment of 1891 (88 y. 251). 

See State v. Insurance Co., 47 O. S. 167 (1890) and § 9441. 

An association organized under this section is not a society organized 
for benevolent purposes within the meaning of § 176. The fee for filing 
articles of incorporation is, under § 176 (4), twenty-five dollars. 

3 Opins. Attys. Gen. 504. 

Rep. Atty. Gen. 1911-1912, pp. 57, 88, 90. 


Classification of life insurance companies. The Ohio statutes divide 
life insurance companies, other than fraternal, into two classes, (1) com- 
panies that have a capital stock, or at least capital, and (2) companies 
that have neither capital stock nor capital. The general powers of the 
he class are granted by § 9339 and those of the second class by § 9427 
et seq. 

State v. Matthews, 58 O. S. a AGLS9s). 

Corporations organized under Ohio laws are of two classes: Ist, those 
organized for profit, which must have a capital stock owned by stock- 
holders. 2nd. Those organized for purposes other than profit, con- 
sisting of members associated together for a lawful purpose. Corpora- 
tions formed under § 9427 et seq. belong to the second class. 

State v. Standard Life Ass’n., 38 O. S. 28] (1882). 

; Representations made by a stock company that it was doing a mutual 
Insurance business, and the fact that policyholders, who elected to take 
participating contracts, had written in their contracts a stipulation that 
they should share in the profits “as apportioned by the company” do 
not transform such company into a mutual company or even make the 
participating contracts mutual insurance contracts, or estop the company 
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from treating, as belonging to its stockholders, a surplus fund which 
clearly arose from profits of the non-participating business. 
State v. Imsurance Co., 13 ©. ©. n. s. 49; 22 €. D. 262 (1910); 
affirmed, 84 O. S. 459. 
See Bell v. Insurance Co., 14 C. C. n. s. 385 (1921); sc. 87 O. S. 
475. 


A mutual protective association was held to be a mutual insur- 
ance company under the federal corporation tax law of 1909. Com- 
mercial Travellers Assn. v. Rodway, 13 O. L. R. 405 (U. S. D. C. 1913). 


Powers of each class. The powers of a company of the first class 
(§ 9339 et seq.), are unlimited as to the individuals it may insure, but 
are limited to insuring “on the mutual or stock plan.” A company or 
association of the second class (§ 9427 et seq.), can only insure a mem- 
ber of the corporation, and its business must be transacted “on the 
assessment plan.” 

State v. Matthews, 58 O. S. 1, 8 (1898). ‘ 

The first class has no authority to transact business “on the assess- 
ment plan.” The lack of such power results solely from the omission 
of the legislation to grant it. 

State v. Matthews, 58 O. S. 1 (1898). 

But a foreign corporation, authorized, by the laws of its home state, 
to transact business on the assessment plan, should not be refused ad- 
mission to do such business in Ohio, under §9435, because it has a 
capital stock. 

State v. Matthews, 58 O. S. 1 (1898). 

Mutual protective associations have no power to issue policies guar- 
anteeing any fixed amount, except such fixed amount shall be conditioned 
upon the same being realized from the assessments made on members to 
meet it. 

State v. Insurance Co., 47 O. S. 167 (1882). 

§ 9432. 

Under this section it is probable that a mutual protective association 
may accumulate a fund to be managed and invested, dividends paid to 
members thereon, and portions of the fund, exceeding a certain amount, 
distributed to the members. 

4 Opins. Attys. Gen. 339 (1890). 

See 3 Opins. Attys. Gen. 422, 693 (1884, 1885). 

But associations are not authorized to write endowment or invest- 
ment certificates. 

4 Opins. Attys. Gen. 741 (1897). 

By what laws mutual protective associations governed. An asso- 
ciation organized for the purposes specified in this section, whether in- 
eorporated before or after the amendment of February 3, 1875 (72 v. 23, 
§ 3), is not subject to the laws of this state relating to life insurance 
companies (§§ 9339, 9426). 

State v. Mutual Protection Ass’n.. 26 O. S. 19 (1875). 

State v. Standard Life Ass’n., 38 O. S. 281 (1882). 

In re Andress, 5 N. P. 253: 6 L. D. 174 (1897). 

4 Opins. Attys. Gen. 343, 241 (1890, 1899). F 

Corporations organized under this section, though not subject to 
the provisions relating to life insurance companies On the mutual or 
stock plan, are subject to the general provisions of title IX. division I, 
chapter 1 (§ 8623 et seq.), which apply to corporations not for profit. 

State v. Standard Life Ass’n., 38 O. S. 281 (1882). 

A mutual protective association may receive contributions, but 
ean not rely thereon for the payment of benefits. In its articles of 
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incorporation the right to assess members should be provided for. 
Opins. Atty. Gen. 1917, p. 924; Rep. Atty. Gen. 1913, pp. 71, 102, 122. 


Articles of incorporation. The articles of incorporation of an 
association organized under § 9427 should provide for the right to 
make assessments on members for the purpose of paying the benefits 
provided for. Opins. Atty. Gen. 1917, p. 924; Rep. Atty. Gen. 1913, 
pp. 102, 113. 

The secretary of state has refused to accept and file articles be- 
cause of the following defects: 

Articles providing for the payment of ‘‘such sum of money as is 
derived from assessing its members in a manner provided in the by- 
laws of said society’’ instead of the payment of stipulated sums. 
Opins. Atty. Gen. 1915, p. 1394; Rep. Atty. Gen. 1913, pp. 102, 114, 71. 

Articles providing for definite assessments and indefinite benefits. 
Rep. Atty. Gen. 1913, p. 79; Rep. Atty. Gen. a BW bah « a ge & 


Members. The members are those mutually engaged in promoting 
the purposes of the organization, and who, by virtue of their relation 
to the corporation, are entitled to the mutual protection and relief pro- 
vided, or whose family, heirs, ete., are, in case of death entitled to the 
specific relief provided for them. 

State v. Standard Life Ass’n., 388 O. S. 28] (1882). 

The members are the elective and controlling body, authorized to 
elect trustees and prescribe regulations. 

State v. Standard Life Ass‘n.,. 38° 0, 8; 281 (1882). 

After the first election the trustees must be elected annually in ae- 
cordance with § 8647. 

3 Opins. Attys. Gen. 390 (1884). 

See § 8655. 

Ratification, by a member of an association, of a transfer of its 
assets and obligations to another company; effect on membership. 

See Insurance (Co, y. Hare, 5 C. C. n. s. 348; 16 C. D. 197 (1904) ; 

reversed without report, 74 O. S. 466. 


Expulsion or suspension. Power of association to expel, grounds, 
procedure, remedies of members, ete., see note to § 8653. 


Beneficiaries. Where the class of beneficiaries is limited by stat- 
ute, such class can not be enlarged by a provision in the constitution 
or by-laws. But the payment of benefits may be limited to a part 
only of the classes authorized by statute. Wegener vy. Wegener, 101 
O. 8. 22 (1920). 

Associations organized under this section are not authorized to 
provide for the payment of stipulated sums of money to persons other 
than the families, heirs, executors, administrators or assigns of de- 
ceased members. 

Wegener y. Wegener, 101 O. S, 22 (1920). 

Association v. Bleher, 3 N. P.i.c8: O18: (eee) 671 (C. P. 1906). 

State v. Mutual Benefit Ass’n., 42 0. S. 579 (1885). 

Association y, Gonser, 43 O. S. ] (1885). 

State v. Association, 29 O. S. 399 (1876). 

State v. Association, 38 O. S. 281, 296 (1882). 

The beneficiary may be designated in the will of a member. 
Dhonau y. Striebinger, 24 OC. O. n. g. 598 (1904), 

Before the amendment of this section in 189] (88 v. 251), the bene- 
ficiaries were limited to the family and heirs of members. 

Association y. Bleher, 3 N. P. n. s. 673; 16 L. D. 671 tC. P1606 )2 

Wegener y, Wegener, 101 O. S, 29 (1920). 
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A step-child, taken at a tender age into the home of its step- 
father and reared as his child, is a member of the family. Dhonau y. 
Striebinger, 24 C. C. n. s. 598 (1904). 

The words “legal representatives,” used to designate the beneficiary 
in a certificate issued prior to the amendment, mean the family and heirs 
of the member and not his executor or administrator. 

Association v. Bleher, 3 N. P. n. s. 673; 16 L. D. 671 (C. P. 1906). 

See Hague v. Hague, 11 C. U. n. 8. 406; 20 CO. D. 628 (1908); aft’d, 

no rep., 81 VU. S. 488. 

The mother of the insured may be a beneficiary although she is not 
living with his family. 

Life Ass’n v. Harrison, 23 W. L. B. 360 (1890). 

The divorce and remarriage of the wife of the insured does not bar 
her right to recover on a certificate. 

Supreme Commandery v. Everding, 20 C. C. 689; 11 C. D. 419 (1893). 

See Brotherhood v. Taylor, 9 C. C. n. s. 17; 19 C. D. 171 (1906). 

Under a statute limiting beneficiaries to families or ‘‘dependents” 
there is no presumption that a brother is a dependent. 

Benevolent Legion v. McGinness, 59 O. S. 531 (1898). 

An association, incorporated at a time when the statute authorized 
payment of benefits to ‘‘families or heirs’’, limited, in its articles of 
incorporation, the beneficiaries to ‘‘families’’ of the members. Held, a 
valid limitation which rendered inetigible as a beneficiary a brother 
of a member not living with such member. Wegener v. Wegener, 101 
O. S. 22 (1920). 

Nor is one engaged to be married to the insured a dependent. 

American Legion v. Perry, 15 W. L. B. 357 (Mass. 1886.) 

Beneficiary funds form no part of a decedent’s estate and are not 
subject to the claims of creditors. 

In re Andress, 5 N. P. 253; 16 L. D. 174 (1896). 

Odd Fellows Benef. Ass’n v. Diebert, 2 C. C. 462; 1 C. D. 589 (1887). 

Arthur v. Odd Fellows Benef. Ass’n, 29 O. S. 557 (1876). 

Where a wife, the original beneficiary, died and her widower 
subsequently remarried and thereafter surrendered the policy and a 
mew policy was issued naming ‘‘ Mrs, Patrick Sherry, wife’’, as 
beneficiary, the insurance is payable to the second wife to the exclu- 
sion of the children of the first wife. Sherry v. Assn., 6 Ohio App. 
228; 26 C. C. n. 8. 426; 28 C. D. 383 (1916). 


“Heirs” or “legal heirs” as beneficiaries mean next of kin under 
the statute of descent and distribution. 

Association v. Pollard, 3 C. C. 577; 2 C. D. 333 (1888). 

In re Andress, 5 N. P. 253: 6 L. D. 174 (1897). 

Association v. Gonser, 43 O. S. 1 (1885). 

Jameson v. Association, 12 W. L. B. 272 (1884). 

Where a policy is contracted for with reference to the laws of 
Ohio, and is executed and made payable in Ohio, being payable to the 
“heirs” of the insured, who was a resident of New York, it was held that 
it should be determined according to the laws of Ohio, who are his heirs. 

Association v. Hey, 4 0. L. R. 744; 17 ie De 661 SGL907)- 

Compare Association v. Greene, 79 Fed. 461 (1897). 


Rules of association. The laws and regulations of the association 
determine the rights of the members, if the rules comply with the statute; 
and a fund raised by the association in pursuance of such laws and 
regulations, to be paid to the family or heirs of a deceased member, in 
the manner therein specified, unless otherwise directed by such member 
during his lifetime, will, on failure to give such direction, be controlled 
by such laws and regulations. 
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Arthur v. Odd Fellows Benef. Ass’n, et al., 29 O. S. 557 (1876). 

Chareh v. Charch, 57 O. S. 561 (1898). 

Halle v. Grand Lodge, 1 C. GC. n. s. 83; 14 C. D. 717 (1903). 

The rights of members of foreign associations are also governed by 
the lawful rules and regulations. 

Charch v. Charch, 57 O. 8. 561 (1898). 

Designation of a person not included within the class to be benefited 
under rules of the association does not relieve it from payment to the 
proper person. 

Parke v. Welsh, 33 Ill. App. 188 (1889). 

Supreme Council y. McGinness, 59 O. S. 531 (1899). 

Where the charter of an association limits it to the payment of its 
protective funds to certain designated persons, a member of such associa- 
tion can, by no act of his own, name any other beneficiary than those 
designated in the charter. 

Odd Fellows Benef. Ass’n vy. Diebert, 2 C. C. 462; 1 C. D. 589 (1887). 

Mutual Aid Ass’n vy. Gonser, 43 O. S. 1 (1885). 

Supreme Council v. McGinness, 59 O. 8. 531 (1899). 

The rules of the association control the manner of change of beneficiary. 

Charch v. Charch, 57 O. §. 561 (1898). 

“D,” a member of an association, in consideration of a loan, assigned 
his certificate of membership to a person in no way related to him, with 
the agreement that the assignee should pay all future assessments, and 
upon “D’s” death to receive the sum due on the certificate. The assignee, 
in good faith and in reliance of the assignment, paid such assessments 
until “D’s” death. “D” left a widow. The rules of the association pro- 
vided that the certificate should be payable to the widow, children, 
mother, sister, father or brother of the deceased member, and in the order 
ae unless otherwise directed by the member previous to his death. 

eld: 

1. That the assignment was void. 

2. That a member can not direct the payment of the beneficiary 
fund to any other persons than those named in the rules of the association, 
and that the words “unless otherwise directed” simply empower the mem- 
ber to designate who, of such persons named, shall receive the fund in 
disregard of the order in such rules. 

3. That the fund being in court for distribution, it will be ordered 
paid, (a) the costs; (b) to the assignee, the assessments paid subsequent 
to the assignment, with interest thereon; (c) the balance to the widow. 

4. That the fund became no part of the.estate, and that as to such 
loan the assignee had no claim upon the fund. 

Odd NG Benef. Ass’n vy. Diebert et al., 2 C. C. 462; 1 C. D. 589 


Change of beneficiary. The beneficiary named in a certificate of 
benefit insurance has no vested rights therein. The insured may revoke 
the designation of beneficiary and substitute a new beneficiary, if such 
change is made according to the rules of the association. 

Lentz v. Fritter, 92 O. 8S. 186 (1913). 

Earley vy. Earley, 3 C. C. n. s. 713°18 GC. D, 618 (1902) ; aff’d, no rep., 

69 O. S. 562. 

Thesing y, Knights, 24 W. L. B. 401 (1890). 

A policy issued in favor of the wife of the assured, which reserves 
to the latter the right to change the beneficiary confers upon the wife 
no right which can pass to her estate in case of her death prior to that 
of her husband. 

Tafel v. Knights, 12 W. L. B. 35 (1884). 

__ But the change of beneficiary can only be made in the manner pro- 
vided by the rules of the association. Where a certificate is payable to 
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the wife, and by the rules a change of beneficiary can only be made by 
its surrender and issue of a new certificate, such change can not be made 
by will, the wife being in life. 

Charch v. Charch, 57 O. 8S. 561 (1898). 

See Vance v. Park, 15 C. C. 713; 8 C. D. 425 (1898). 

Murphy v. Association, 13 L, D. 183. 

The rules in foree at the time of the change of beneficiary control, 
and not the rules in force when the certificate was issued. 

Thesing v. Supreme Lodge, 24 W. L. B. 401 (1890). 

See Earley v. Earley, 3 C. C. n. s. 71; 13 C. D. 618 (1902); aff’d, no 

rep., 69 O. 8. 562. 

The rule that the beneficiary must be changed in the manner pre- 
scribed by the rules, is subject to three exceptions. 

1. Where the association has waived a strict compliance with its 
rules, and has issued a new certificate, the original beneficiary can not 
avoid the change because of failure to observe the rules. 

2. If it be beyond the power of the insured to comply literally with 
the regulations, a court of equity will treat the change as having been 
legally made. 

3. If the insured has pursued the course pointed out by the laws of 
the association, and has done all in his power to change the beneficiary, 
but, before the new certificate is actually issued, he dies, a court of equity 
will treat such certificate as having been issued. 

Modern Woodman v. Daerr, 11 N. P. n. s. 360 (C. P. 1911). 

Citing, Supreme Conclave v. Cappella, 41 Fed. 1 (1890). 

See Earley v. Earley, 3 C. C. n. s. 71; 13 C. D. 618 (1902); aff'd, 

no rep., 69 O. S. 562. 

Thesing v. Knights, 24 W. L. B. 401 (1890). 

By interpleading and paying into court the benefit money, the 
association may be deemed to have waived defects or irregularities 
in effecting a change of beneficiary. Abernathy v. Assn., 19 C. C, 
n. s. 184 (1909); Kerr v. Bowers, 26 C. C. n. 8s. 289. (1915); motion to 
certify record overruled, 13 O. L. R. 84. 

Where the insured sent the policy to the company, requesting its 
endorsement approving a change of the beneficiary, but died before 
the endorsement was made, the change was held to have been effected. 
Harold v. Insurance Co., 17 ©. C. n. s. 21 (1908); Kerr v. Bowers, 
26 C. OC. n. s. 289 (1915); motion to certify record overruled, 13 O. 
L. R. 84. 

An injunction, in an action between the insured and the original 
beneficiary, restraining any change of beneficiary, renders ineffective 
an attempted change in violation of the injunction. Harold v. Insur- 
ance Co., 17 OC. OC. n. s. 21 (1908). 

The reorganization of a mutual protective association into a 
fraternal benefit society does not affect policies then outstanding, 
or invalidate policies whose beneficiaries are not within the limited 
class permitted by the fraternal beneficiary society statute. But the 
policy holder and the association may agree to treat the policy as con- 
trolled by the fraternal benefit society laws. Lentz v. Fritter, 92 O. 
S. 186 (1915). ; ae 

A change of beneficiary is not rendered invalid by irregularities, 
where the change is made substantially according to the laws of the 
association, and the officers of the association have knowledge of the irreg- 
ularities. Failure to pay a fee of fifty cents, required on the second cer- 
tificate, is not a defense, where it was in fact issued. 

Earley v. Earley, 3 C. C. n. s. 71; 13 C. D. 618 (1902) ; aff'd, no rep., 

69 O. S. 562. 
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Marriage of the insured does not revoke the designation of his brothers 
as beneficiaries. 

Johnson v. Benevolent Assn., 13 N. P. n. s. 568 (C. P. 1912); 
affirmed, no report, 92 O. S. 511; reversing, 2 Ohio App. 148; 
20°C. Oven. 8.7487 3) 2470. D245; 

But where the rules of the association provided that the benefit was 
payable to dependents of the insured, his marriage was held to revoke 
the designation of his father as beneficiary and to substitute his wife. 

Lett v. Brotherhood, 44 W. L. B. 160 (C. P. 1898). 

The will of an insured which bequeathes “all policies of insurance” 
does not include certificates in a mutual protective association, where he 
had other insurance policies, and it did not clearly appear that he in- 
tended to thereby change the beneficiary. 

Association v. Harrison, 23 W. L. B. 360 (1890). 

Where by the rules of an association the fund is to be paid “to the 
widow, children, mother, sister, father or brother” of a deceased member, 
in the order named, “if not otherwise directed by the member,” the rela- 
tives will take the fund in the order named, unless the member otherwise 
directed during his lifetime; and the will of a member, who dies seized 
of both real and personal property, devising to his children “my estate 
and property, real, personal and mixed,” is not such an execution of the 
power of direction as will control the fund. 

Arthur v. Ass’n, 29 O. S. 557 (1876). 

See Vance v. Park, 15 C. C. 713; 8 C. D. 425 (1898). 

A former beneficiary, claiming to have paid assessments and to 
have a property interest in the certificate, can not maintain an action, 
during the life of the member, for the cancellation of a new certifi- 
cate in which another beneficiary is designated. Strauch vy. Strauch, 
16 ©. C. n. 8, 556, 26 OC. D. 140 (1907). 


Assessments. A policy of a mutual assessment association agreeing, 
upon loss, to pay the member a fund collected by assessment on all the 
members, implies a promise to levy such assessment, and the insured need 
not seek specific performance, but may sue at law for the breach of such 
promise. 

Hall v. Association, 25 W. L. B. 79 (C. P. 1891). 

Members failing to pay assessments after the association has ceased 
to do business do not thereby forfeit their rights in its funds. 

In re Mutual Aid Association, 3 N. P. 145; 4 L. D. 272. 

Assessments after insolvency, see note to § 9538. 

A certificate can not be forfeited for non-payment of an assessment 
unless notice of the assessment is given in accordance with the rules of 
the association. 

Judge v. Association, 10 C. C. n. s. 473: 20 GC. D. 133 (1907). 

Where notice of an assessment is mailed to the former address of a 
member, after he had notified the association of his change of address, and 
such notice of assessment is not received by the member, the association 
can not forfeit his certificate and membership. 

Judge v. Association, 10 C. GC. n. s. 473; 20 C. D. 133 (1907). 

_ Where overdue premiums are several times accepted by the asso- 
ciation, it is estopped from defending on the ground of forfeiture for 
non-payment within the time specified in the policy. Commercial 
Assn. v. Bagnell, 9 Ohio App. 458; 29 O. GO. A. 321 (1918); motion 
to certify record overruled, 16 O. L. R. 364. 

Where the defendant in a suit on a contract of insurance pleaded 
non-compliance with a by-law requiring payment of assessments within a 
certain time, a reply is not a departure which pleads another by-law, 
providing for reinstatement. 

Beckel v. Ins. Co., 14 N. P. n. gs. 207 (1913). 
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The president of a mutual life insurance company has no authority 
to levy a call or assessment, where the laws of the company provided 
two different methods of restoring a deficiency in its mortuary fund. 
The power of levying the call or assessment is vested in the directors. 
Beckel v. Insurance Co., 15 N. P. n. s. 266 (19138). 

Where a member failed to pay assessments and the directors, by 
resolution, ordered that his policy remain cancelled ‘‘unless he pass a 
successful medical examination’’ it was held that, upon passing a 
successful medical examination, he was restored to membership with- 
out further action of the board. Beckel v. Insurance Co., 15 N. P. 
Hh. 266. (1913); 9: ¢., 14 N. P. nics. 207. 

Upon proof that a person was in good standing as a member at 
one time, a presumption arises that he continued in good standing un- 
til his death. The burden of proof of suspension for non-payment 
rests on the society. Heptasophs v. Fife, 16 C. C. n. s. 205 (1905); 
Hall v. Association, 6 C. C. 137, 141, (1891). 

But such presumption being rebutted, the plaintiff must prove pay- 
ment of all assessments up to the death of the member. Heptasophs 
v. Fife, 16 C. C. n. s. 205 (1905). 

Members are represented by the association in a suit against it, 
by one beneficiary and all others similarly situated, in an action to 
enforce payment of benefits. All members are bound by the judg- 
ment in such suit. Munn v. Barfield, 26 C. C. n. s. 555; 28 C. D. 75 
(1914). 


Certificate or policy. A certificate of membership, in which the 
holder agrees to pay a membership fee, annual dues and pro rata assess- 
ments in consideration of the company’s stipulation to pay to his family 
or heirs a sum of money, is a contract of life insurance. 

State v. Standard Life Ass’n, 38 O. S. 281 (1882). 

The rules and regulations of the association are a part of the insur- 
ance contract. 

Judge v. Association, 10 C. C. n. s. 473; 20 C. D, 133 (1907). 

Language in a policy designating the beneficiary must, subject to the 
statutory or charter limitations as to who may be beneficiaries, be re- 
garded as the language of the insured alone; and should receive as nearly 
as possible the same construction as if used in a will. 

Association v. Greene, 79 Fed. 461 (C. C. 1897). 

After a lapse of seven years a presumption of death arises where the 
insured has not been heard from; and a beneficiary who has kept the cer- 
tificate alive by the payment of assessments is entitled to recover. 

Supreme Commandery vy. Everding, 20 C. C. 689; 11 C. D. 419 (1893). 


Section 9428. (By-laws.) Such associations may pro- 
vide in their by-laws that there be not less than five nor 
more than fifteen trustees, whose term of office shall not be 
more than three years. If the term be made more than one 
year, the by-laws may provide for electing at the first elec- 
tion a part of them for one year, a part for two years and 
a part for three years, and thereafter elections shall be for 
a term of three years. Such associations by their regula- 
tions or by-laws may provide for: 

1. The time, place and manner of calling and conduct- 
ing their meetings. 

2. The number of members constituting a quorum. 
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3. The time of the annual election for trustees and the 
mode and manner of giving notice thereof. 

4. The duties and compensation of officers. 

5. The manner of election, or appointment, and tenure 
of office of all officers. The tenure of the trustees shall not 
be for more than three years, one-third of whom may be 
elected. annually. The provisions of sections eighty-seven 
hundred and three, and eighty-seven hundred and four, shall 
not apply to such associations. 

6. But nothing herein shall affect or impair the powers 
or franchises of carporations, companies or associations here- 
tofore organized under this and the original section, or 
under it as heretofore amended. Such companies or associa- 
tions may avail themselves of the provisions of the first 
three sections of this chapter, by amendment of their articles 
of incorporation as provided in sections eighty-seven hundred 
and nineteen to eighty-seven hundred and twenty-three, both 
inclusive. (R. S. See. 3630; March 31, 1891, 88 v. 251; May 
14, 1886, 83 v. 161; Rev. Stat. 1880: February 3, 1875, 72 vy. 
23, § 3.) 


Trustees. Neither the incorporators nor the trustees first elected 
are authorized to adopt a by-law providing that they shall hold office 
during life, and in case of vacancy to fill same by appointment. State 
v. Standard Life Ass’n, 38 O. S. 281 (1882). 

Trustees have no authority to act for or bind the association ex- 
cept in their aggregate capacity as a board; and where they assume, 
by virtue of their trusteeship, to act in the individual capacity as 
officers or agents of the corporation, they can not thereby create 
against it a legal liability to compensate them as trustees for such 
services. State v. Association, 42 O. 8. 579 (1885). 

Trustees having accepted designated sums, as compensation for 
their services for particular years, have no power in subsequent years 
to vote themselves further compensation for services of previous years. 

Such trustees, unless especially invested with the additional au- 
thority of officers or agents, are limited to such compensation as will 
reasonably pay for their time and expenses in going to, attending and 
returning from their official meetings, and for services while in ses- 
sion. State v. Association, 42 O. 8. 579 (1885). 

Trustees are charged with the duty of faithfully executing the 

trust which the law and regulations impose on them, They are en- 
titled to reasonable compensation; but any plan by which money is 
collected from members by assessment or otherwise, with a view to 
their individual profit, and beyond what is necessary to defray the 
reasonable expenses of the trust, is a breach of such trust. State v. 
Standard Life Ass’n, 38 O. S. 281 (1882). 
i Trustees are not personally liable for a death loss on a policy 
issued during their term of office. Kelley v. Bender, 22 C. C. 144; 
12 C. D. 181 (1901). See § 8666. Mfgrs. Fire Ass’n v. Drug Mills, 
8 C. C. 112; 4 6. D. 352 (1893). 

Where the secretary of a mutual insurance company obtains 
proxies from policyholders, he is not obliged to vote the same for 
the old directors, nor can the board control him in voting the proxies, 
unless the proxies were obtained under representations to that effect. 
Burch v. Coan, 17 L. D. 717 (Super. Ct. Cin. 1907). 
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Section 9429. (Amendment to constitution or by-laws.) 
Associations so organized may change or amend their consti- 
tution or by-laws by the assent thereto in writing of a, ma- 
jority of the members, or by a majority of those present, in 
person or by proxy, at a meeting held for that purpose, 
thirty days’ notice of such meeting having been given with 
the proposed changes in full by the acting president person- 
ally or by letter mailed to each member. But such change 
shall not take effect or be in force until it has been submitted 
to and approved by the superintendent of insurance; Pro- 
vided, that any association so organized which while issuing 
policies or certificates advertises or gives out that it is main- 
taining a reserve greater than that required for yearly renew- 
able term policies shall continue to maintain such reserve 
against said policies or certificates while they are in force, 
and no amendment to its constitution and by-laws decreasing 
said reserve on said policies or certificates shall be approved 
by the superintendent of insurance. (110 v. 256; R. S. See. 
3630; March. 8, 1891, 88 v. 251; May 14, 1886, 83 v. 161; 
Rey. Stats. 1880; February 3, 1875, 72 v. 23, § 3.) 


An amendment to by-laws of a mutual benevolent society, redue- 
ing the amount of benefits, does not affect a right to benefits which 
had become vested before the adoption of the amendment. Pellazzino 
v. Society, 16 W. L. B. 27 (Super. Ct. Cin. 1886); Forresters v. Rennie, 
20. C. n. s. 510; 15 O. D. 790 (1903); aff’d, no rep., 71 O. S. 525. 

Reorganization as a fraternal benefit society, see Lentz v. Fritter, 
92..0,.8.186 (1915). 


Section 9429-1. (Authorizing certain insurance compa- 
nies to amend articles of incorporation so as to change plan 
of insurance. Deposit with superintendent of insurance for 
protection of policy holders.) That, any company or asso- 
ciation organized under authority of section 9427 General 
Code for the purpose of transacting the business of life or 
accident or life and accident insurance on the assessment 
plan, as provided therein, may, with the consent in writing 
of a majority of its members, and upon the vote of the 
majority of its directors or trustees therefor, and also with 
the written approval of the superintendent of isurance, 
amend its articles of incorporation and its constitution and 
by-laws in such a manner as to permit it to transact the 
business of life insurance on the legal reserve or level pre- 
mium plan as a mutual company without capital stock, and, 
upon procuring from the superintendent of insurance a cer- 
tificate of authority to transact business on the legal reserve 
or level premium plan, shall incur the obligations and enjoy 
the benefits thereof as provided by the laws of this state, as 


G. C. § 9429-1 OHIO PRIVATE CORPORATIONS. 1722 : 


though it had thus been originally incorporated, and there- t 
after shall cease to receive members and issue certificates on 

the assessment plan; such corporation, under its articles of 
incorporation, as amended, shall be a continuation of the. 
original corporation, and the officers at the time of such 
amendment shall serve through the terms for which they 
have been elected, but their successors shall be elected and 
serve for such terms and perform such duties as shall be 
provided in the constitution and by-laws of such association 
after such amendment. The amendment of the articles of 
incorporation, as herein provided, together with the amend- 
ment of the constitution and by-laws of such association, 
shall not affect existing suits, rights or contracts. Any such 
company or association may amend its articles of incor- 
poration and its constitution and by-laws, as herein pro- 
vided, so as to enable it to transact the business of legal re- 
serve or level premium life insurance on the mutual plan, 
without capital stock, and in such ease the provisions of sec- 
tions 9339 to 9409 General Code, insofar as the same relate 
to capital stock of legal reserve companies, shall not apply 
to such company or association, and thereupon such company 
or association shall deposit with the superintendent of insur- 
ance funds to the amount of one hundred thousand dollars 
held by it for the protection of its members and policy hold- 
ers, of the character specified in section 9357 General Code; 
said deposit to be held by the superintendent of insurance 
in trust for the benefit and security of all of the members 
and policy holders of such company or association. All con- 
tracts and certificates issued prior to the amendment of the 
articles of incorporation and constitution and by-laws, as 
herein provided, shall be valued as one year term insurance 
at the ages attained, according to the standard of valuation 
specified for life insurance policies by the laws of this state. 
At the time of the amendment of its articles of inecorpora- 
tion, such company shall compute, in a manner satisfactory 
to the superintendent of insurance, the value of each mem- 
ber’s interest in the funds of such company, and shall at 
the time of such amendment, notify each member of the 
amount standing to his credit, and shall give to each of its 
members the right to exchange his certificate for a policy 
upon the legal reserve basis; within six months after the 
receipt of said notice, each member shall declare, in writing, 
whether (1) he elects to take a legal reserve policy, which 
shall not exceed in amount the maximum amount payable 
to beneficiary on such member’s certificates, unless such 
limitation is expressly waived by such company or associa- 
tion, the premiums on which shall be reduced each year by 
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the annuity purchasable by his credit in the funds of the 
company or association; or whether (2) he elects to retain 
his original certificate; in the latter case, or if he fails to 
.make an election within the time specified, the assessments 
shall be levied and collected as provided in the constitution 
and by-laws of such company or association in force at the 
time of the amendment of the articles of incorporation. 
(May 7, 1913, 103 v. 714, §1; in effect August 8, 1913.) 


Section 9429-2. (Separate annual statements to superin- 
tendent of insurance.) Such company or association so 
amending its articles of incorporation and its constitution 
and by-laws, shall be subject to sections 9428 and 9429 Gen- 
eral Code as to its organization and government and shall 
make separate annual statements to the superintendent of 
insurance of the business transacted by it under the assess- 
ment plan, as required by section 9430 General Code, and 
of the business transacted by it under the level premium or 
legal reserve plan, as required by section 9363 General Code. 
(May 7, 1918, 103 v. 716, § 2; im effect August 8, 1913.) 


Section 9429-3. (Sections not applicable.) Sections 8720 
to 8723, inclusive, of the General Code shall not apply to 
companies or associations amending their articles of incor- 
poration as herein provided. (May 7, 1918, 103 v. 716, $3; 
in effect August 8, 1913.) 


Section 9429-4. (Assessment plan companies not permit- 
ted to do business in this state; exceptions.) No company 
or association transacting the business of life imsurance on 
the assessment plan, other than fraternal beneficiary associa- 
tions, shall do business within this state, except such compa- 
nies as are now authorized to do business within this state 
and which shall value their assessment policies or certificates 
of membership as yearly renewable term policies, according 
to the standard of valuation of life insurance policies pre- 
scribed by the laws of this state. (May 7, 1913, 103 v. 716, 
§ 4; in effect August 8, 1913.) 


Section 9430. (Annual statement.) Each corporation, 
company, or association organized under any law of this 
state, for the purpose of. doing business under preceding sec- 
tions of this chapter, or for the purpose of doing such busi- 
ness as is contemplated by them, on the first day of January, 
each year, or within sixty days thereafter, shall deposit in 
the office of the superintendent of insurance, a statement 
under oath, of all its transactions for the year next preced- 
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ing the first day of January, and the condition of its busi- 
ness at the close of such year, according to printed blanks, 
which shall be prepared and furnished by the superinten- 
dent, showing, in detail, the transactions of each company 
or association, exhibiting the following facts and items, in 
the following form: 

- Number of certificates or policies issued during the 
year. 

. The amount of the indemnity effected thereby. 

3. Number of death losses during the year. 

4. Number of death losses paid “during the year. 

5. Total amount received from death assessments during 
the year. 

6. Total amount paid to certificate-holders or policy- 
holders for losses during the year. 

7. Number of death claims not due, but for which as- 
Sessments have been made. . 

8. Number of losses for which assessments have not yet 
been issued. 

9. Number of death claims compromised or resisted dur- 
ing the year, and reasons for such compromise or resistance. 

10. Does the association or company charge annual 
dues? 

11. How much are the dues for one thousand dollars of 
indemnity ? 

12. Does the association or company use the death as- 
sessments to meet its expenses, in whole or in part? 

13. Amount of death assessments used to meet expenses 
during the year. 

14. Do the certificates or policies issued by the associa- 
tion or company guarantee a fixed amount to be paid, re- 
gardless of amount realized from assessments made to meet 
them ? 

15. If so, state how the amount is guaranteed ? 

16. What security for such guarantee? 

17. Does the association or company issue endowment 
certificates or policies, or undertake and promise to pay to 
members during life any sum of money or thing of value? 
; “i If so, how are these payments or promises provided 
or 

19. If by reserve, state the amount of reserve. 

20. From what source is the reserve fund obtained? 

21. How invested? 

22. What guarantee or security have the certificate- 
holders for this reserve? 

23. How many classes or divisions of endowment certifi- 
cates or policies have the association or company ? 
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24. How many years required for maturity of first class 
or division? How many years required for maturity of sec- 
ond class or division? How many years required for ma- 
turity of third class or division? How many years required 
for maturity of fourth class or division? 

25. Number of certificates or policies in force in first 
class or division. Number of certificates or policies in force 
in second class or division. Number of certificates or policies 
in force in third class or division. Number of certificates or 
policies in force in fourth class or division. 

26. Date of organization of association of company. 

27. Number of certificates or policies lapsed during the 
year. 

28. Whole number of certificates or policies in force at 
the beginning and end of the year. 

29. The aggregate amount of certificates in force at the 
beginning of the year. 

30. The aggregate amount of certificates lapsed during 
the year. 

31. The aggregate amount of certificates in force at the 
end of the year. 

32. Maximum, minimum, and average age of members 
received during the year. 

33. Has the association or company any agents who 
have not given bonds? 

34. In what state is the association doing business? 
(R. S. See. 3630a; April 12, 1880, 77 v. 178.) 


This section does not apply to certain mutual benefit societies. 
§ 9459. 
State v. Railway, 68 O. 8. 9, 40 (1903). ; 
This section does not enlarge the class of companies provided for in 
§ 9427. 
State v. Moore, 38 O. S. 7 (1882). 


Section 9431. (Failure to file a statement.) Any such 
corporation, company, or association which fails or refuses 
to file a statement or report, or whose treasurer fails to file 
a bond as required by law, shall forfeit its right to do busi- 
ness, which forfeiture the superintendent of insurance shall 
enforce by proceedings in quo warranto, and the attorney- 
general of the state shall institute such proceedings, upon 
his request, in writing. (R. S. Sec. 3630c; April 12, 1880, 77 
v. 178, 180.) 


Section 9432. (When must comply with requirements of 
mutual life companies.) No such corporation, company, or 
association issuing endowments, certificates or policies, or 
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undertaking, or promising to pay to members during life 
any sum of money, or thing of value, or certificate, or policy 
guaranteeing any fixed amount to be paid at death, except 
such fixed amounts or endowments be conditioned upon their 
being realized from the assessments made on members to 
meet them, shall be permitted to do business in this state, 
until they comply with the laws regulating regular mutual 
life insurance companies. (R. 8. Sec. 3630c; April 12, 1880, 
77 v. 178, 180.) 

A provision in a policy that “the proceeds from the next mortuary 
call are hereby made liable for the payment of all benefits payable under 
the policy and the insurance thereunder is conditioned thereupon” is a 
substantial compliance with this section. 

4 Opins. Atty. Gen. 408 (1891). 

This section does not apply to policies issued by a foreign association 
outside of Ohio. This section is complied with if all policies issued in 
Ohio contain the provisions prescribed. 

4 Opins. Attys. Gen. 446 (1892). 


Section 9433. (Examination of companies.) When he 
has good reason to believe that the business of any such 
corporation, company or association is not being legally and 
honestly conducted, or that such corporation, company or 
association is exercising powers or franchises not conferred 
by law, the superintendent of insurance may cause an exam- 
ination of its affairs to be made. If upon such examination, 
it appears that such corporation, company or association is 
exercising powers or franchises contrary to law, he shall in- 
stitute in quo warranto against it, as hereinbefore provided. 
(R. S. Sec. 3680d; May 12, 1902, 95 v. 549; April 12, 1880, 
1 Ver Ate, 180%) 


Section 9434. (Expenses of examinations.) The expenses 
of all examinations of companies, made under authority of 
this chapter, shall be paid by the state treasurer on the war- 
rant of the state auditor upon the certificate of the superin- 
tendent of insurance; except that the expenses of any exam- 
ination, made upon the demand of the company, must be 
paid by the company making such demand; and when, by 
the laws of any other state, district, territory or nation, ex- 
aminations of companies or associations of this state are 
required or permitted to be made by the insurance depart- 
ment or other authority of such state, district, territory or 
nation at the expense of such companies, then the expenses 
of all examinations, made by the insurance department of 
this state of companies of such state, district, territory or 
nation, shall be charged to and collected from the companies 
so examined respectively. (R. S. Sec. 3630d; May 12, 1902, 
95 v. 549; April 12, 1880, 77 v. 178, 180.) 
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Section 9435. (How foreign corporations admitted.) Any 
corporation, company, or association organized under the 
laws of any other state of the United States to transact the 
business of life or accident or life and accident insurance 
on the assessment plan, as a condition precedent to transact- 
ing business in this state, shall deposit with the superin- 
tendent of insurance the following: 

1. A certified copy of its charter or articles of ineorpo- 
ration; 

2. <A certificate from the insurance commissioner, or su- 
perintendent of its own state, showing its authority to do 
such business; 

3. A certificate from such commissioner or superinten- 
dent or other like authority of its own state, that corpora- 
tions, companies or associations of this state engaged in life 
or accident insurance on the assessment plan as the case 
may be, upon complying with the laws of such state, legally 
are entitled to do business therein; 

4. A statement under the oath of its president and sec- 
retary or like officers, in the form by the superintendent of 
insurance required, of its business for the preceding year; 

5. A certificate under the oath of its president and sec- 
retary, or like officers, that such corporation, company or 
association is paying, and for the twelve months next pre- 
ceding has paid the maximum amount named in its policies 
or certificates ; 

6. A copy of its policy or certificate, application and 
by-laws, which must show that the liabilities of the assured 
or members are not limited to fixed or artificial premiums; 

7. Evidence satisfactory to such superintendent that 
such corporation, company or association has accumulated 
and maintained a fund securely invested in securities per- 
mitted by the law of its incorporation, not less in amount 
than the proceeds of one periodical payment by, or an as- 
sessment on all certificates or policyholders thereof, and that 
such fund is held solely for the benefit of certificate or pol- 
icyholders and can only be used for the purposes provided 
in the laws of the state where incorporated; except that such 
fund in the ease of accident companies or accident associa- 
tions shall not be less than five thousand dollars, and need 
not be more than ten thousand dollars; 

8. Evidence that such corporation, company or associa- 
tion, except it be an accident insurance corporation, com- 
pany or association, does not issue certificates or policies 
upon the life of any person more than sixty-five years of 
age, or upon any life in which the beneficiary named has 
not a legal insurable interest. But license to do business 


G. C. § 9436 OHIO PRIVATE CORPORATIONS. 1728 


in this state shall not be delivered to any such corporation, 
company or association until it has filed with the superin- 
tendent of insurance an appointment of an attorney within 
this state upon whom service of process may be had. (R. 
S. See. 8630e; April 22, 1904, 97 v. 144; March 31, 1891, 88 
v. 252; April 18, 1888, 80 v. 179, 180; April 12, 1880, 77 a: 
178, 181.) 


Foreign stock or mutual insurance companies, see § 9365 et seq. 

Foreign fire, etc., insurance companies, see §§ 9559, 9560. 

Penalty for failure to comply with provisions, see § 13417. 

Under § 9435 et seq. the insurance commissioner can not be com: 
pelled to issue a license to a foreign company, doing business on the 
assessment plan, where by the laws of its home state, Ohio companies 
of like character are not entitled as a matter of right to do business 
therein. 

State v. Moore, 39 O. 8S. 486 (1883). 

The law of comity is fully satisfied, when foreign companies are per- 
mitted to do business in this state upon the terms prescribed for domestic 
companies. 

State v. Moore, 38 O. S. 7, 11 (1882). 

This section does not enlarge the class of companies provided for in 
§ 9427, but merely prescribes the regulations under which foreign com- 
panies may do business in Ohio. 

State v. Moore, 38 O. S. 7 (1882). 

While life insurance companies organized in this state to do business 
on the mutual plan have no authority to do business on the assessment 
plan, yet such a foreign corporation having such power may be allowed 
to do business in this state. 

State v. Matthews, 58 O. S. 1 (1898). 

What constitutes the business of life insurance “on the assessment 
plan,” within the meaning of that term, as used in this section, should 
be determined by the laws of this state; and that phrase should be held 
to contemplate a scheme of insurance conducted for the sole benefit of 
the policyholders, the principal source of revenue to arise from post- 
mortem assessments intended to liquidate specific losses. 

State v. Matthews, 58 O. S. 1 (1898). 

In their dealings with residents of Ohio, foreign associations, doing 
business in this state, are governed by the laws of Ohio. 

Earley v. Earley, 3 C. C. n. s. 71; 13 C. D. 618 (1902); aff’d, no rep., 

69 O. S. 562. 

Before the amendment of Rev. Stats. §§ 3630 and 3630e in 1891 
(88 v. 251, 252) it was held that a company of another state organized for 
“insuring lives on the plan of assessment upon surviving members,” with- 
out limitation, does not come within the class of companies provided in 
this section. The section did not embrace companies insuring the lives 
of members for the benefit of other than their families and heirs. 

State v. Moore, 38 O. S. 7 (1882). 

Ohio v. Moore, 39 O. S. 486 (1883). 

State v. Insurance Co., 47 O. S. 167 (1890). 

See also § 9441. 

Rights of Ohio associations in Michigan. 
See State v. Insurance Co., 47 O. S. 167 (1890). 


Section 9436. (Certificate of authority.) Thereupon the 
superintendent shall issue to such corporation, company or 
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association a certificate of authority to transact its business 
in this state, which certificate shall be renewed annually; 
but he shall refuse such certificate to any such corporation, 
company or association, when in his judgment a refusal will 
best promote the public interest, but all decisions by him 
made shall be subject to review by courts of competent 
jurisdiction. (R. S. Sec. 8630e; April 22, 1904, 97 v. 144; 
March 31, 1891, 88 v. 252; April 18, 1888, 80 v. 179, 180; 
April 12, 1880, 77 v. 178, 181.) 


Section 9437. (Revocation of authority.) Such author- 
ity shall be revoked whenever the superintendent of insur- 
ance on investigation or examination finds that such corpo- 
ration, company or association is not paying the maximum 
amount named in its policies or certificates in full, that such 
corporation, company or association is transacting business 
fraudulently or illegally, or that the statement of its con- 
dition and affairs required herein are false and fraudulent, 
or for failure to file the annual statement, or when, upon 
investigation it appears that the expense of management of 
such company or association, for the year preceding the 
year in which such investigation is made, was more than 
thirty per cent. of its income from premiums, assessments 
and membership fees. Upon such revocation, the superin- 
tendent shall cause notice thereof to be published for four 
weeks in some newspaper published in the county of Frank- 
lin, and no new insurance shall thereafter be written by such 
corporation, company or association or any of its agents in 
this state. (R. S. Sec. 3630e; April 22, 1904, 97 v. 144; 
March 81, 1891, 88 v. 252; April 18, 1883, 80 v. 179, 180; 
April 12, 1880, 77 v. 178, 180.) 


Section 9438. (When agent shall not transact business.) 
No agent of such corporation, company or association shall 
transact business in this state without being first regularly 
appointed thereby and being licensed by a certificate of au- 
thority issued by the superintendent of insurance. (R. S. 
Sec. 3630e; April 22, 1904, 97 v. 144; March 31, 1891, 88 v. 
252; April 18, 1888, 80 v. 179, 180; April 12, 1880, 77 v. 
178, 180.) 

The acts of an unlicensed agent, within the scope of his authority, 


are valid, not only in favor of third persons, but as between principal 
and agent. Insurance Co. v. Ellis, 32 O. S. 388 (1877). 


Section 9439. (Annual statement.) Each such corpora- 
tion, company or association annually thereafter, and on or 
before the first day of March, shall make and file in the 
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office of the superintendent of insurance a statement in the 
form by such superintendent required of its business for the 
twelve months next preceding the thirty-first day of Decem 
ber. (R. S. Sec. 8680e; April 22, 1904, 97 v. 144; March 31, 
1891, 88 v. 252; April 18, 1883; 80 v. 179, 180; April az 
1880, 77 v. 178, 180.) 


Section 9440. (Fees; exceptions.) The fees to be paid 
by each such corporation, company or association to the 
superintendent for the authority to it and its agents under 
the license granted by him to transact business in this state, 
shall be as follows: 

Filing copy of charter or articles of incorporation, twenty 
five dollars; 

Filing each annual statement, twenty dollars; 

Issuing certificate of authority or license to company or 
association, one dollar; 

Issuing license to each agent, one dollar; 

Affixing seal and certifying any paper, one dollar. 

But any company or association may pay to the super 
intendent the sum of twenty-five dollars for licenses to its 
agents for the year, and by so doing shall be entitled with- 
out further charge to licenses for as many agents as it may 
choose to appoint; except that when any other state or 
country imposes any obligations in excess of those imposed 
by this chapter upon any such corporation of this state, a 
hike obligation shall be imposed on similar corporations, and 
their agents, of such state or country doing business herein. 
(R. S. See. 3630e; April 22, 1904, 97 v. 144; March 31, 1891, 
88 v. 252; April 18, 1883, 80 v. 179, 180; April 12, 1880, 77 
V0 173324180.) 


Section 9441. (May do life and accident business on as- 
sessment plan.) Such corporation, company or association 
which is transacting business in this state shall be subject 
only to the sections of this chapter which provide for the 
organization of mutual protective associations, and shall be 
authorized to transact in this state the business of life or 
accident or life and accident insurance on the assessment 
plan, for the purpose of mutual protection and relief of its 
members, and for the payment of stipulated sums of money 
to the families, heirs, executors, administrators or assigns 
of the deceased members of such corporation, company or 
association as the members may direct, notwithstanding such 
corporation, company or association may have been organ- 
ized on the assessment plan and authorized by the laws gov- 
erning it to issue policies insuring lives on the plan of as- 
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sessment upon surviving members without limitation. (R. 
S. Sec. 8630e; April 22, 1904, 97 v. 144; March 31, 1891, 88 
v. 252; April 18, 1883, 80 v. 179, 180; April 12, 1880, 77 v. 
178, 180.) 


Before the amendment of this section and § 9427 in 1891 (88 v. 251, 
252) it was held that a foreign company organized for “insuring lives 
on the plan of assessment upon surviving members” without limitation, 
did not come within the class provided for in § 9427. That section did not 
embrace companies insuring the lives of members for the benefit of others 
than their families, heirs, etc. 

State v. Moore, 38 O. S. 7 (1882). 

State v. Insurance Co., 47 O. S. 167 (1890). 

4 Opins. Attys. Gen. 332 (1890). 

But under this section as amended a foreign association may enlarge 
the classes of beneficiaries outside of Ohio, so long as it complies with 
§ 9427 et seq. in the business transacted by it within the state. 

4 Opins. Atty. Gen. 446 (1892). 

Where the only business which a foreign company seeks to do in 
Ohio is authorized, it should not be refused admission because it is au- 
thorized to do other and additional classes of business in other states. 

5 Opins. Attys. Gen. 787 (1902). 

A foreign company which carries a line of assessment or stipulated 
premium policies can not be admitted to Ohio to do business on the mutual 
or stock plan as a full legal reserve company and to write only full legal 
reserve business. 

5 Opins. Attys. Gen. 679 (1902). 


Section 9442, (Where an action may be brought.) An 
action may be brought against such a corporation, company 
or association, organized under the laws of. this state, or 
against any such foreign corporation, company or association 
doing business in this state, in any eounty where such cause 
of action arises, and summons may be issued. and service had 
as provided by law for the issuance and service of such 
writs in the court of common pleas, and justices’ courts. 
(R. S. See. 3630f; April 21, 1904, 97 v. 138; April 12, 1880, 
fy, 187, 181.) 


Section 9443. (Restrictions on the issue of policies.) No 
such corporation, company or association shall issue a cer- 
tificate or policy to any person, until he first has been sub- 
jected to a thorough medical examination by a regularly 
educated physician and found to be a good risk, nor to any 
person above the age of sixty-five years, or under the age 
of fifteen years. But this section in respect to the age and 
medical examination of persons to whom certificates or pol- 
icies issue, shall not apply to such corporations, companies 
or associations doing purely accident business. (R. S. See. 
3630g; April 17, 1885, 82 v. 138; 80 v. 179.) 


Penalty for violation of this section, see G. C. §§ Iey USAR, MELT 
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Section 9444. (Expenses.) The expenses of such cor- 
poration, company or association must be met by fixed an- 
nual payments, or by assessments made and designated to 
be for such expenses; but such assessments in no case shall 
be made or become a part of, assessments to pay a loss by 
death. No part of the mortuary fund in any ease shall be 
used to pay expenses. (R. S. See. 3630h; April 18, 1883, 
SOU yer 1793) 


Section 9445. (Against personal injury or loss of life or 
sickness.) Companies consisting of five or more citizens of 
this state may be organized under this chapter and sections 
ninety-four hundred and forty-five to ninety-four hundred 
and fifty-one, both inclusive, for the special purpose of insur- 
ing against accidental personal injury and loss of life, sus-. 
tained while traveling by railroad, steamboat or other mode 
of conveyance, and against accidental loss of life and per- 
sonal injury, sustained by accident of any description what- 
ever, and against expenses and loss of time occasioned by 
injury or sickness, and on such terms and conditions, and 
for such periods of time, and confined to such countries and 
localities, and to such persons as may at any time be pro- 
vided in the by-laws of the company. (R. S. Sec. 36301; 
April 26, 1904, 97 v. 485; May 19, 1894, 91 v. 332; March 
19, 1887, 84 v. 1380.) 


Penalty for violation of act, see § 13418. 

Construction of provisions in accident insurance policies. See note 
to § 9542. 

It is doubtful whether the approval of the attorney general is 
required to articles of a company organized under this section. Opins. 
Atty. Gen. 1916, p. 65; Opins. Atty. Gen. 1919, p. 36. 

At least five incorporators must be citizens of Ohio. Opins. Atty. 
Gen. 1922, p. 621. 


Section 9446. (Expenses; separation of funds.) The ex- 
penses of such corporations, companies or associations shall 
be met by fixed annual payments, payable quarterly or 
otherwise or by assessments on the members, payable as 
provided in the by-laws. On either plan there may be in- 
cluded in such payments or assessments, a certain per cent 
thereof, to be fixed by the by-laws, which when collected, 
must be credited on the books of the company to the ex- 
pense fund, and the residue thereof be so credited to the 
fund to pay losses and create a reserve or guarantee fund 
for the payment of losses and liabilities. Such funds must 
be kept separate and never shall be interchanged or used 
for purposes other than those for which they were respec- 
tively collected; except that funds collected for, but not 
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required for expenses, may be transferred to the fund for 
payment of losses or the reserve or guarantee fund. The 
assessed shall be notified at the time of the collection of 
each payment the per cent thereof that is collected to pay 
expenses, and the per cent thereof that is collected to pay 
losses and create a guarantee fund; but nothing herein shall 
prevent the company from distributing to certificate holders 
the surplus in the accident fund and the surplus arising 
from the reserve on lapsed and cancelled certificates as pro- 
vided by the by-laws of the company. (R. S. See. 3036i; 
April 26, 1904, 97 v. 485; May 19, 1894, 91 v. 332; March 
19, 1887, 84 v. 1380.) 


Section 9447. (Bond.) Companies so organized, before 
engaging in business, must execute a bond in the sum of 
one hundred thousand dollars to the state of Ohio, with 
security to the acceptance and approval of the superinten- 
dent of insurance, for the use and benefit of all persons hold- 
ing policies or certificates in such company, conditioned that 
it shall credit upon its books, all moneys received by it under 
this and the preceding section, keep the funds separate 
and not use or interchange them for purposes other than 
those for which they were respectively collected, and that 
they will apply and pay out such funds to and for the pur- 
poses provided for in the preceding section. When go ex- 
ecuted and approved the bond shall be deposited with and 
held by the superintendent of insurance. (R. S. Sec. 3630i; 
April 26, 1904, 97 v. 485; May 19, 1894, 91 v. 332; March 
19, 1887, 84 v. -180.) 


The superintendent of insurance may require the renewal of bonds 


given under this section. 
Rep. Atty. Gen. 1908-1909, p. 182. 


Section 9448. (Bond only of purely accident companies.) 

corporation, company or association, organized for the 
purpose of doing a purely accident insurance business, and 
which creates a reserve or guarantee fund from the premi- 
ums collected by assessments or otherwise, as provided in 
its by-laws, shall not be required to deposit a bond of one 
hundred thousand dollars; but the treasurer thereof, before 
commencing business, shall deposit with the superintendent 
of insurance a bond with approved securities, to his accept- 
ance in the sum of ten thousand dollars, for the use and pur- 
poses provided in the preceding section. (R. S. See. 36301; 
April 26, 1904, 97 v. 485; May 19, 1894, 91 v. 3382; March 
19, 1887, 84 v. 130.) 
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Section 9449. (Investment of reserve fund.) Every such 
corporation, company, or association shall invest, as provided 
by law for domestic life insurance companies, so much 
of the reserve or guarantee fund, in excess of ten thou- 
sand dollars, as will equal at least two and one-half per 
cent of all premiums or assessments collected from policies | 
or certificates in force, on the last days of June and Decem- 
ber of each year, until such reserve or guarantee fund is) 
equal to two dollars for every five thousand dollars of in- 
surance in force. Securities for such reserve, as herein pro- 
vided, shall be deposited with the superintendent of insur- 
ance on the last days of June and December of each year, 
or within thirty days thereafter, to be held by him for the 
benefit and protection of policy or certificate holders. (R. 
S. Sec. 36301; April 26, 1904, 97 v. 485; May 19, 1894, 91 v. 
332; March 19, 1887, 84 v. 180.) | 


Section 9450. (Release of security.) If such corpora- 
tion, company or association at any time causes all of its 
unexpired policies or certificates to be paid, cancelled or 
reinsured, and all its liabilities under such policies or certifi- 
cates thereby to be extinguished, or to be assumed by some 
other responsible company authorized to do business in this 
state, on application of such company, verified by the oath 
of its president or secretary, and on being satisfied by an 
examination of its books and officers, under oath, that all 
of its policies or certificates are so paid, cancelled, extin- 
guished or reinsured, the superintendent of insurance shall 
deliver up to it such security. (R. S. See. 3630i; April 26, 
1904, 97 v. 485; May 19, 1894, 91 v. 382; March 19, 1887, 84 
v. 180.) : 


Section 9451. (Annual statement.) Annually, before 
March first, every such corporation, company or association 
shall file with the superintendent of insurance a statement 
under the oath of its officers showing its transactions for the 
year ending on the thirty-first day of December preceding, 
and its condition on that day, in the form prescribed by 
the superintendent. (R. S. Sec. 3630i; April 26, 1904, 97 v. 
435; May 19, 1894, 91 v. 382; March 19, 1887, 84 v. 130.) 


Section 9452. (Foreign companies insuring against acci- 
dental injury or death.) Companies and associations organ- 
ized under the laws of the United States and of other states, 
territories and nations, and doing the business of insuring 
against accidental personal injury and loss of life, sustained 
while traveling by railroad, steamboat or other mode of con- 
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veyance, and making all and every insurance connected with 
accidental loss of life and personal injury, sustained by acci- 
dent of any description whatever, and against expenses and 
loss of time occasioned by injury or sickness, and on such 
terms and conditions and for such periods of time, and con- 
fined to such countries and localities, and to such persons 
as from time to time may be provided in the by-laws of the 
company, and when payment and the expenses of such cor- 
porations, companies or associations, are met by fixed an- 
nual payments, payable quarterly or otherwise, or by assess- 
ments on the members, payable as may be provided in the 
by-laws, or as hereinafter provided, shall be admitted to do 
and transact such business in this state. (R. S. See. 3630); 
April 22, 1904, 97 v. 147; May 10, 1902, 95 v. 520.) 


An Ohio corporation may become a member of a foreign mutual in- 
surance association, for its own protection, and on the insolvency of such 
association, it is liable for an assessment duly made on the members. 

Stone v. Traction Co., 4 N. P. n. s. 104; 16 L. D. 645 (1906). 

A foreign association doing a life, health and accident business may 
under this section be admitted to do a health and accident business only, 
in Ohio. The fact that it is authorized to do a life insurance business in 
other states is not a ground for refusing it admission to do health and 
accident business only. 

5 Opins. Attys. Gen. 787 (1902). 


Section 9453. (Conditions precedent to transact  busi- 
ness.) As a condition precedent to transacting business in 
this state, such corporation, company or association shall 
deposit with the superintendent of insurance the following : 

1. A certified copy of its charter or articles of incor- 
poration ; 

2. <A certificate from the insurance commissioner or 
superintendent of its own state, showing its authority to do 
such business; 

3. A certificate from such commissioner or superinten- 
dent or other like authority of its own state that corpora- 
tions, companies or associations of this state engaged in the 
Same or similar business, or engaged in the business of 
paying benefits in the case of sickness and disability to be 
derived from assessments collected from the members, upon 
complying with the laws of such state, legally are entitled 
to do business therein; 

4. A statement under the oath of its president and sec- 
retary or like officers, in the form by the superintendent 
of insurance required, of its business for the preceeding year ; 

5. <A certificate under the oath of its president and _ sec- 
retary or like officers, that such corporation, company or 
association is paying and for the twelve months next pre- 
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ceding has paid the maximum amount named in its policies 
or certificates; 

6. A copy of its policy or certificate, appleation and 
by-laws, which must show that the liabilities of the assured 
or members are not limited to fixed or artificial premiums; 

7. Evidence satisfactory to such superintendent that the 
corporation, company or association has accumulated and 
maintained a fund, securely invested in securities permitted 
by the laws of its incorporation, not less in amount than the 
proceeds of one periodical payment by, or an assessment on 
all certificate or policy holders thereof, and that such fund 
is held solely for the benefit of certificate or policy holders 
and can only be used for the purposes provided in the laws 
of the state where incorporated; which fund shall not be 
less than five thousand dollars and need not be more than 
ten thousand dollars. 

8. The appointment in writing of an attorney in this 
state upon whom service of process may be had. (R. S. 
See. 3630j; April 22, 1904, 97 v. 147; May 10, 1902, 95 v. 
520.) 


Section 9454. (Certificate of authority and its revoca- 
tion.) Thereupon the superintendent of insurance shall issue 
to such corporation, company or association a certificate of 
authority to transact its business in this state, which certifi- 
cate shall be renewed annually. But the superintendent 
shall refuse or revoke such certificate to any such corpora- 
tion, company or association, when in his judgment such 
refusal or revocation will best promote the public interest, 
also, when upon investigation it appears that the expense of 
management of such company or association, for the year 
preceding the year in which the investigation is made, was 
more than thirty per cent of its income from premiums, as- 
sessments and membership fees. But all decisions by him 
made shall be subject to review by courts of competent 
jurisdiction. (R. 8. See. 8630}; April 22, 1904, 97 v. 147; 
May 10, 1902, 95 v. 520.) 


Section 9455. (Annual statement.) Every such corpo- 
ration, company or association, annually before March first, 
shall file with the superintendent of insurance a statement 
under the oath of its officers showing its transactions for 
the year ending on the preceding thirty-first day of Decem- 
ber, and its condition on that day, in the form prescribed 
by the superintendent. (R. S. See. 3630j; April 22, 1904. 
97 v. 147; May 10, 1902, 95 v. 520.) 
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Section 9456. (Where actions brought.) The provisions 
of section ninety-four hundred and forty-two as to where 
actions may be brought, shall apply to such corporation, 
company or association. (R. S. Sec. 3630}; April 22, 1904, 
97 v. 147; May 10, 1902, 95 v. 520.) 


Section 9457. (No agent to collect dues without giving 
bond.) No agent or officer of such a corporation, company 
or association shall be permitted to collect or receive dues, 
assessments, or donations for or on account of it until he 
executes jointly, with two responsible sureties, a bond to 
the corporation, company or association, to the approval of 
the trustees thereof, in such sum as they prescribe, condi- 
tioned for the payment of all such dues, assessments, and 
donations over to the proper officer of the company. (R. 
S. Sec. 3631; April 12, 1880, 77 v. 178, 181; February 3, 
1875, 72 v. 28, § 4.) 


The conditions of the bond must conform to this section. 
Rep. Atty. Gen. 1904-1905, p. 117. 


Section 9458. (Bond of treasurer.) All receipts of such 
company or association shall be paid into the hands of the 
treasurer thereof, who before assuming the duties of his 
office, shall give a bond of not less than ten thousand nor 
more than fifty thousand dollars, as the superintendent of 
insurance determines, with not less than three sureties to be 
approved by him, and conditioned for the faithful account- 
ing for, and proper payment and disbursement to the legiti- 
mate purposes of the company or association of all the 
money thereof, which comes into his hands. Such bond shall 
be examined, as to its sufficiency, annually, be renewed 
whenever the superintendent of insurance requires and with 
his approval indorsed thereon, be filed with the secretary 
of state. (R. S. Sec. 83631; April 12, 1880, 77 v. 178, 181; 
February 3, 1875, 72 v. 28, § 4.) 


The bond required to be filed by the treasurer under this section is 
additional to the bond required from the company under § 9447. 

Rep. Atty. Gen. 1908-1909, p. 182. 
The conditions of the bond must conform to this section. 

Rep. Atty. Gen. 1904-1905, p. 117. 


Section 9459. (Mutual benefit societies excepted.) The 
provisions of sections ninety-four hundred and thirty to 
ninety-four hundred and fifty-eight, both inclusive, shall not 
apply to any association of religious or secret societies, or — 
to any class of mechanics, express, telegraph or railroad 
employes, or ex-union soldiers, formed for the mutual bene- 
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fit of the members thereof and their families or blood rela- 
tives exclusively or for purely charitable purposes. (R. 8S. 
Sec. 3631a; May 4, 1908, 99 v. 268; March 31, 1904, 97 v. 
61; April 16, 1900, 94 v. 354; April 11, 1890, 87 v.. 170; 
March 14, 1889, 86 v. 89; April 12, 1880, 77 v. 178, § 8.) 
This section is constitutional. 

State v. Burial Ass’n, 8 C. C. n. s. 233; 18 C. D. 397. 

An association of a class of mechanics must be organized in con- 
formity to § 9427 although, by § 9459, it is exempt from certain regu- 
latory statutes. Such an association may possess no powers inconsis- 
tent with §9427 and its articles of incorporation must disclose that 
the proposed business is consistent with that section. Rep. Atty. 
Gen. 1913, p. 102. 


Railway relief association. 


Sections 9430 to 9458 do not apply to railway relief associations. 

State v. Railway, 68 O. S. 9, 40 (1903). 

See Gearen v. Railway, 19 W. L. B. 293 (1888). 

A railway relief association, composed of employes and the railway 
company, to maintain a relief fund created by voluntary contributions, is 
not engaged in the business of insurance. 

State v. Railway Co., 68 O. S. 9 (1903). 

Rights under certificates. 

See note to § 9013. 
Statutory prohibitions as to, see 

§§ 9010 to 9014. 

Burial association. Provision for, added to this section 97 v. 61, 
repealed 99 vy. 268. 

Designation of undertaker, prohibited § 666. 

Where a burial association is not subsidiary to or controlled by an 
undertaking company, the fact that some of its officers, directors and 
members are also officers and directors of an undertaking company, does 
not constitute an offense, or warrant the revocation of its charter. 

State v. Burial Ass’n, 8 C. C. n. 8s. 233; 18 C. D. 397 (1906). 


Section 9460. (When association may become subject to 
insurance laws.) Any such association or class which de- 
sires to become subject to the provisions of sections ninety- 
four hundred and thirty to ninety-four hundred and thirty- 
four, both inclusive, may file with the superintendent of 
insurance notice thereof in writing, signed by its president, 
and attested by its secretary. Thereupon, such association 
or class shall become subject to such provisions. The super- 
intendent of insurance immediately must provide such an 
association or class with proper blanks for furnishing the 
statement of its condition, and it shall make such report 
within sixty days thereafter, and thenceforward, annually, 
as in case of other insurance companies, which report shall 
be included by the superintendent of insurance in his annual 
report, the same as the reports of other companies, and 
subject to the fees prescribed by law in like cases payable 
by life insurance companies. (R. S. Sec. 363la; May 4, 
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1908, 99 v. 268; March 31, 1904, 97 v. 61; April 16, 1900, 94 
v. 354; April 11, 1890, 87 v. 170; March 14, 1889, 86 v. 89: 


epril 12, 1880, 77 v..178, § 8.) 
Section 9461. 


(Bond of treasurers.) The treasurer of 


any association or class which avails itself of the benefits of 
such provisions shall be required to give bond in the manner 
provided for treasurers of mutual benefit companies, such 
bond to be conditioned, approved and renewed as by such 


treasurers. 


(R. 8. Sec. 3631a; May 4, 1908, 99 v. 268; March 


81, 1904, 97 v. 61; April 16, 1900, 94 v. 354; April 11, 1890, 
87 v. 170; March 14, 1889, 86 v. 89; April 12, 1880, 77 v. 
178, § 8.) 


§ 9462. 
§ 9462-1. 


§ 9462-2. 


§ 9462-38. 


§ 9462-4. 


§ 9469-1. 
§ 9470. 


CHAPTER 4. 


Lodge system. 


Representative form of 
government. 

Exempt from _ insurance 
laws. 


Society shall pay benefits: 
When extended and paid 


up protection may be 
granted. 

To whom benefits shall be 
paid. 

Membership. 


Certificate shall constitute 
agreement. 

Exception as to commer- 
cial travelers. 
Investment, disbursement 
and application of funds; 
liabilities. 

How funds invested. 
(Laws of society providing 
for payment must state 
purpose. ) 

Articles of incorporation; 
record, preliminary certif- 
icate; society may solicit 
members; when: restric- 
tions on _ liabilities; ex- 
amination by superintend- 
ent of insurance; certifi- 
cate; expiration of pre- 
liminary certificate; pow- 
ers of society. 


FRATERNAL. 
Fraternal benefit society § 9474. 
defined. 
Schedule of benefits for 
protection and mainte- § 9475. 
nance of members. 
When benefit certificate § 9476. 
shall be issued; basis of § 9477. 
contributions. 
Reserve required; separate 
and distinct funds; new 
certificates. § 9478. 
Separate financial  state- 
ment required in annual 
report. 
. Mingling of funds. 
. Certificate may be con- § 9479. 
tinued for benefit of es- § 9480. 
tate of the child. § 9481. 


What societies may incor- 
porate but not compelled 
to do so. 

Merger by contract in writ- 
ing; approval of merger. 
License and renewal: fee. 
License to foreign society 
and how obtained; renew- 
al; qualifications; fee; re- 
fusal; revocation. 
Superintendent attorney for 
societies, on whom legal 
process shall be served; 
copies, sufficient evidence; 
time of pleading. 

Place of meeting. 


Nonindividual liability. 
(Laws of society to be 
binding on members and 


beneficiaries. ) 
Benefits not liable to pro- 
cess of law. 


Changes of constitution 
must be filed with super- 
intendent. 

Verified statement of 
standing; additional re- 


port of valuation: verified 
valuation; separate funds: 
printed report to each 
beneficiary; increased as- 
sessments. 

Maintenance of financial 
condition at each triennial 
valuation; proceedings. to 
dissolve on failure. 


. Charge for cost of insur- 
ance. 

Visitation and examina- 
tion: action in quo war- 
ranto. on failure to com- 
comply with act; notice. 
Application for receiver, 
etc. 


Examination of foreign so- 
cieties: effect of refusal. 
No publicity pending in- 
vestigation. 
Causes for revocation; 
tice; review. 


no- 


ij 


G. C. § 9462-1 OHIO PRIVATE CORPORATIONS. 1740 

$9491. Lodges, societies, orders § 9501. Attorney-general to insti- 
and associations excepted. tute suit. 

§ 9492. Place of meeting; Office. § 9502. Examination of foreign as- 

§$ 9493. No personal liability. sociations. 

$9494. Waiver of the provisions § 9503. When examination refused. 
of the laws. §$ 9504. Revocation of license. 

§ 9495. Separate jurisdiction pro- § 9505. Decisions of superintend- 
visions. ent may be reviewed. 

§ 9496. Constitution and laws; § 9506. Exemption of certain asso- 
amendments. ciations, 

9497. Annual reports. § 9507. Superintendent may re- 


Vw 


9498. Examination of domestic quire certain information. 


associations. § 9508. Construction. 
§ 9499. Quo warranto. § 9509. Vacancy in office of super- 
§$ 9500. Hearing must be had be- intendent. 


fore instituting suit. 


Section 9462. (Fraternal benefit society defined.) Any 
corporation, society, order or voluntary association, without 
eapital stock, organized and earried on solely for the mutual 
benefit of its members and their beneficiaries, and’ not for 
profit, and having a lodge system with ritualistic form of 
work and representative form of government, and which 
shall make provision for the payment of benefits in aecord- 
ance with section 5 [G. C. See. 9466] hereof, is hereby de- 
elared to be a fraternal benefit society. (May 31, 1911, 102 
v. 5383, §1; April 26, 1904, 97 v. 421, §1; BR. S. See. 3631-115 
April 27, 1896, 92 v. 360, § 1.) 


The act of May 31, 1911 (102 v. 533-548, § 32) repealed “all acts and 
parts of acts inconsistent with this act.” As it is doubtful whether cer- 
tain of the original General Code sections of this chapter were repealed, 
all are given in the notes. 

See Rep. Atty. Gen. 1911-1912, p. 113. 

A benefit society is not an insurance company. 

Benevolent Legion v. McGinness, 59 O. S. 531, 537 (1898). 

A fraternal benefit society can not be organized as a mutual pro- 
tective association by filing articles with the secretary of state. The 
articles should be filed with the superintendent of insurance. § 9473; 
Rep. Atty. Gen. 1913, p. 100. 


Section 9462. (Fraternal beneficiary associations defined.) Any 
corporation, society, order or voluntary association without capital stock, 
organized and carried on solely for the mutual benefit of its members and 
their beneficiaries, and not for profit, and having a lodge system with 


ritualistic form of work and representative form of government and which - 


makes provision for the payment of death benefits, is a fraternal bene- 
ficiary association. (April 26, 1904, 97 v. 421, § 1.) 


Section 9462-1. (Schedule of benefits for protection and 
maintenance of members.) Any fraternal benefit society au- 
thorized to do business in this state and operating on the 
lodge plan, may provide in its constitution and by-laws, in 
addition to other benefits provided for therein, for the pay- 
ment of death or annuity benefits upon the lives of children 
between the ages of two and eighteen years at next birthday, 
for whose support and maintenance a member of such society 


: 
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s responsible. Any such society may at its option, organize 
nd operate branches for such children, and membership in 
eal lodges and initiation therein shall not be required of 
sich children, nor shall they have any voice in the manage- 
nent of the society. The total benefits payable as above pro- 
ided shall in no case exceed the following amounts at ages 
i next birthday at time of death. respectively, as follows: 
wo, thirty-four dollars; three, forty dollars; four, forty-eight 
dollars: five, fifty-eight dollars: six, one hundred and forty 
follars; seven, one hundred and sixty-eight dollars: eight, 
fwo hundred dollars; nine, two hundred and forty dollars; 
mn, three hundred dollars; eleven, three hundred and eighty 
lollars; twelve, four hundred and sixty dollars; thirteen to 
fteen, five hundred and twenty dollars: and sixteen to 
ighteen years, where not otherwise authorized by law, six 
fundred dollars. (107 v. 529, $1.) 


Section 9462-2. (When benefit certificate shall be issued; 
asis of benefit contributions.) No benefit certificate as to 
ny child shall take effect until after medical examination or 
fspection by a licensed medical practitioner, in accordance 
ith the laws of the society, nor shall any such benefit cer- 
Hicate be issued unless the society shall simultaneously put 
nm force at least five hundred certificates, on each of which 
t least one assessment has been paid, nor where the num- 
ers of lives represented by such certificate falls below five 
undred. The death benefit contributions to be made upon 
ich certificate shall be based upon the “‘Standard Industrial 
ortality Table’’ or the ‘‘English Life Table Number Six’”’ 
md a rate of interest not greater than four per cent. per 
mum, or upon a higher standard; provided that contribu-. 
lons may be waived or returns may be made from any sur- 
lus held in excess of reserve and other liabilities. as pro- 
ded in the by-laws, and, provided further that extra con- 
ibutions shall be made if the reserves hereafter provided for 
Become impaired. (107 v. 530, § 2.) 


Section 9462-3. (Reserve required; separate and distinct 
nds; new certificates.) Any society entering into such in- 
irance agreements shall maintain on all such contracts the 
ve required by the standard of mortality and interest 
dopted by the society for computing contributions as pro- 
ided in section 2, and the funds representing the benefit 
mtributions and all accretions thereon shall be kept as 
Darate and distinct funds, independent of the other funds 
E the society, and shall not be liable for nor used for the 
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payment of the debts and obligations of the society other 
than the benefits herein authorized; provided, that a society 
may provide that when a child reaches the minimum age for 
initiation into membership in such society, any benefit certifi- 
eate issued hereunder may be surrendered for cancellation 
and exchanged for any other form of certificate issued by the 
society, provided that such surrender will not reduce the num- 
ber of lives insured in the branch below five hundred, and 
upon the issuance of such new certificate any reserve upon 
the original certificate herein provided for shall be trans- 
ferred to the credit of the new certificate. Neither the per- 
son who originally made application for benefits on account 
of such child, nor the beneficiary named in such original cer- 
tificate, nor the person who paid the contributions, shall 
have any vested right in such new certificate, the free nomi- 
nation of a beneficiary under the new certificate being left 
to the child so admitted to benefit membership. (107 v. 
530, § 3.) 


Section 9462-4. (Separate financial statement required in 
annual report.) An entirely separate financial statement of 
the business transactions and of assets and liabilities aris- 
ing therefrom shall be made in its annual report to the in- 
surance commissioner by any society availing itself of the 
provisions hereof. The separation of assets, funds and lia- 
bilities required hereby shall not be terminated, rescinded 
or modified, nor shall the funds be diverted for any use 
other than as specified in section 3, as long as any certifi- 
cates issued hereunder remain in foree, and_ this require- 
ment shall be recognized and enforced in any liquidation, 
reinsurance, merger or other change in the condition of the 
status of the society. (107 v. 531, § 4.) 


Section 9462-5. (Mingling of funds.) Any society shall 
have the right to provide in its laws and the certificate is- 
sued hereunder for specified payments on account of the ex- 
pense or general fund, which payments shall or shall not be 
mingled with the general fund of the society as its constitu- 
tion and by-laws may provide. (107 v. d31, § 5.) 


Section 9462-6. (Certificate may be continued for benefit 
of estate of the child.) In the event of the termination of 
membership in the society by the person responsible for the 
support of any child, on whose account a certificate may have 
been issued, as provided herein, the certificate may be con- 
tinued for the benefit of the estate of the child, provided 


ee 
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the contributions are continued, or for the benefit of any 
other person responsible for the support and maintenance 
of such child, who shall assume the payment of the required 
contributions. (107 v. 531, § 6.) 


Section 9463. (Lodge system.) Any society having a 
Supreme governing or legislative body and subordinate lodges 
or branches by whatever name known, into which members 
shall be elected, initiated and admitted in accordance with 
its constitution, laws, rules, regulations and prescribed rit- 
ualistic ceremonies, which subordinate lodges or branches 
shall be required by the laws of such society to hold reg- 
ular or stated meetings at least once in each month, shall be 
deemed to be operating on the lodge system. (May 31, 1911, 
g02 vy. O33, § 2; April 26, 1904, 97 v. 422, §2; R. S. See. 
3631-12; April 27, 1896, 92 v. 360, §1.) 


The beneficiary named in a certificate issued by a grand lodge, under 
the authority of the supreme lodge, was held entitled to a judgment 
against both the supreme lodge and the receiver of the grand lodge, pay- 
able out of the beneficiary fund. 

Grear v. Supreme Lodge, 8 O. L. R. 324; 21 L. D. 66 (C. P. 1910). 

Where a subordinate lodge surrendered its charter and records to the 
grand lodge, and divided its funds among its remaining members, to their 
satisfaction, but in violation of the rules of both the subordinate and 
grand lodge, the grand lodge having no proprietary interest in the fund, 
was held not entitled to recover the same. 

Grand Grove, etc., v. Mullen, 1 C. C. n. s. 63; 14 C. D. 239 (1903). 

Property held by subordinate lodges may, under some cireum- 
stances, be deemed to be owned by the parent body and may be 
reached by creditors. Parks v. Order, 26 C. C. n. s. 89 (1916). See 
Schroeder v. Iron Hall, 7 N. P. 243; 1 L. D. 408 (1895). 

Powers of subordinate lodges, see § 10061-1. 


Section 9463. (Lodge system defined.) Any association having a 
supreme governing or legislative body and subordinate lodges or branches 
by whatever name known into which members are elected and initiated 
or admitted in accordance with its constitution, laws, rules, regulations, 
and prescribed ritualistic ceremonies, which lodges or branches are re- 
quired to hold regular or stated meetings at least once in each month, 
shall be deemed to be operating under the lodge system. (97 v. 422, § 2.) 


Section 9464. (Representative form of government.) 
Any such society shall be deemed to have a representative 
form of government when it shall provide in its constitution 
and laws for a supreme legislative or governing body, com- 
posed of representatives elected either by the members or 
by delegates elected directly or indirectly by the members, 
together with such other members as may be prescribed by 
its constitution and laws; provided, that the elective mem- 
bers shall constitute a majority in number and have not less 
than two-thirds of the votes, nor less than the votes required 
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to amend its constitution and laws; and provided further, 
that the meetings of the supreme or governing body, and 
the election of officers, representatives or delegates shall be 
held as often as once in four years. The members, officers, 
representatives or delegates of a fraternal benefit society 
shall not vote by proxy. (May 31, 1911, 102 v. 533, §8; 
April 26, 1904, 97 v. 422, §3; R. S. Sec. 3631-13; April 27, 
1896, 92 v. 360.) 


The management of a society will not be interfered with by courts, 
on complaint of a member, in the absence of fraud or collusion, or action 
in excess of corporate power. 

Coss v. Mansfield Lodge, 4 C. C. n. s. 11; 14 C. D. 36 (1902). 

Ingram v. National Union, 4 O. L. R. 316; 17 L. D. 227 (1906). 

Steuve v. Grand Lodge, 5 C. C. 471; 3 C. D.. 281 (1891). 

The National Union was held to have a representative form of gov- 
ernment. 

Ingram v. National Union, 4 O. L. R. 316; 17 L. D. 227 (1906). 

The Endowment Rank of the Knights of Pythias was held not to have 
a representative form of government. 

Hildreth v. Knights of Pythias, 8 N. P. 540; 11 L. D. 622 (1901). 

See $ 9491. 

A provision in the constitution or laws of a society requiring of- 
ficers of subordinate lodges to furnish bonds having as surety a surety 
company selected by certain officers of the supreme body is valid. 
Rep. Atty. Gen. 1913, p. 837. 


Section 9464. (Representative form of government defined.) Any 
association shall be deemed to have a representative form of government 
when it provides in its constitution and laws for a supreme legislative 
or governing body, composed of representatives elected either by the mem- 
bers or by delegates elected directly or indirectly by the members, together 
with such other members as may be prescribed by its constitution and 
laws. But the elective representatives shall constitute a majority in num- 
ber and have not less than a majority of the votes, nor less than the votes 
required to amend its constitution and laws. The meetings of the supreme 
or governing body and the election of officers must be held as often as 
once in four years. (97 v. 422, § 3.) 


Section 9465. (Exempt from insurance laws.) Except 
as herein provided, such societies shall be governed by this 
act, and shall be exempt from all provisions of the insurance 
laws of this state, not only in governmental relations with 
the state, but for every other purpose, and no law hereafter 
enacted shall apply to them, unless they be expressly des- 
ignated therein. (May 31, 1911, 102 vy. 533, § 4; April 26, 
1904, 97 v. 422, § 4; R. S. Sec. 3631-14; April 27, 1896, 92 v. 
360, § 1.) 


A fraternal benefit society is not an insurance company. 
Benevolent Legion v. McGinness, 59 O. S. 531, 537 (1898). 
Certificates of fraternal benefit societies are not governed by the 
rules of law applicable to policies of life insurance companies. 
Brotherhood v. Taylor, 9 C. C. n. s. 17; 19 C. D. 171 (1906). 


1745 FRATERNAL BENEFIT SOCIETIES. G.C. § 9466 


G. C. §9391 (providing that a false answer in an application for 
insurance shall not bar a recovery on the policy unless such answer is 
wilfully false, fraudulently made, etc.,) does not apply to fraternal benefit 
societies. 

Gilligan v. Royal Arcanum, 5 C. C. n. s. 471; 16 C. D. 42 (1904); 

aff’d, no rep., 72 O. S. 672. 
Grand Lodge v. Bunkers, 3 C. C. n. s. 256; 13 C. D. 487 (1902). 
Woodmen v. Gallagher, 1 Ohio App. 368; 19 C. CO. n. s. 355, 365 
(1913); Ladies of Honor v. Kopittke, 21 C. C. n. s. 374 (1906). 

But where, under the issues joined, the burden of proof was on the 
fraternal benefit society, it can not, after trial and verdict, claim the ex- 
emptions provided by this section. 

Brotherhood v. Dailey, 11 C. C. n. s. 464; 21 C..D. 391 (1908) ; 

reversing, 7 N. P. n. s. 238; 19 L. D. 60. 


Section 9465. (Exemptions.) Except as herein provided, such asso- 
ciation shall be governed by this chapter and be exempt from all pro- 
visions of the insurance laws not only in governmental relations with the 
state, but for every other purpose. No law hereafter passed shall apply 
to them, unless they are expressly designated therein. (97 v. 422, § 4.) 


Section 9466. (Society shall pay benefits. When ex- 
tended and paid up protection may be granted.) Subsection 
1. Every society transacting business under this act shall 
provide for the payment of death benefits, and may provide 
for the payment of benefits in case of temporary or perma- 
nent physical disability, either as the result of disease, ac- 
cident or old age; provided, the period of hfe at which the 
payment of benefits for disability on account of old age shall 
commence, shall not be under seventy years, and may pro- 
vide for monuments or tombstones to the memory of its de- 
ceased members, and for the payment of funeral benefits. 
Such society shall have the power to give a member, when 
permanently disabled or on attaining the age of seventy, all, 
or such portion of the face value of his certificate as the 
laws of the society may provide; provided, that nothing in 
this act contained shall be so construed as to prevent the 
issuing of benefit certificates for a term of years less than 
the whole of life which are payable upon the death or dis- 
ability of the member occurring within the term for which 
the benefit certificate may be issued. Such society shall, 
upon written application of the member, have the power to 
accept a part of the periodical contributions in cash, and 
charge the remainder, not exceeding one-half of the period- 
ical contribution, against the certificate with interest pay- 
able or compounded annually at a rate not lower than four 
per cent. per annum; provided, that this privilege shall not 
be granted except to societies which have readjusted or 
may hereafter readjust their rates of contributions, and to 
contracts affected by such readjustment. 

Subsection 2. Any society which shall show by the an- 
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nual valuation hereinafter provided for that it is accumu- 
lating and maintaining the reserve necessary to erable it to 
do so, under a table of mortality not lower than the Ameri- 
can Experience Table and four per cent. interest may grant 
to its members, extended and paid up protection, or such 
withdrawal equities as its constitution and laws may pro- 
vide; provided, that such grants shall in no case exceed in 
value the portion of the reserve to the credit of such mem- 
bers to whom they are made. (May 81, 1911, 102 v. 533, § 5; 
April 26, 1904, 97 v. 422, §5; R. S. See. 3631-15; April 27, 
1896, 92 v. 360, §1.) 


Under original G. C. §§ 9466, 9469 and 9470 it was held that a for- 
eign association did not violate the laws of Ohio by issuing certificates 
containing provisions for cash surrender values, loan values, paid-up insur- 
ance and dividends arising from death losses and expenses. 

State v. Lemert, 11 N. P. n. s. 535; 21 L. D. 118 (CB LOG) e 


Total disability. Under a clause providing for certain benefits if 
the insured is ‘‘totally unable to labor’’ or ‘‘to earn a livelihood in 
any employment’’, evidence that an insured had lost his right hand 
and was unemployed, during the period for which benefits were claimed, 
was held sufficient for submission to the jury of the question whether 
he was able to earn a livelihood in any employment. Hughes v. Rail- 
way, 15 N. P. n. 8. 604; 27 L. D. 215 (1914). 


Section 9466. (Benefits.) Every association transacting business 
under this chapter shall provide for the payment of death benefits and 
may provide for the payment of benefits in case of temporary or perma- 
nent physical disability, either as the result of disease, accident or old 
age. But the period of life at which the payment of benefits for disability 
on account of old age may begin, shall not be under seventy years. (97 
Wed, 18°55) 


Section 9467. (To whom benefits shall be paid.) The 
payment of death benefits shall be confined to wife, husband, 
relative by blood to the fourth degree, father-in-law, mother- 
in-law, son-in-law, daughter-in-law, stepfather, stepmother, 
stepchildren, children by legal adoption, or to a person or 
persons dependent upon the member; provided, that if after 
the issuance of the original certificate the member shall be- 
come dependent upon an incorporated charitable institution, 
he shall have the privilege with the consent of the society, 
to make such institution his beneficiary. Within the above 
restrictions each member shall have the right to designate 
his beneficiary, and, from time to time, have the same 
changed in accordance with the laws, rules or regulations 
of the society, and no beneficiary shall have or obtain any 
vested interest in such benefit until the same has become 
due and payable upon the death of such member; provided, 
that any society may, by its laws, limit the scope of bene- 
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ficiaries within the above classes. (May 31, 1911, 102 v. 
033, §6; April 26, 1904, 97 v. 422, §6; R. S. Sec. 3631-16; 
April 27, 1896, 92 v. 360, §1.) 


A benefit certificate must be made payable to one of the classes spe- 
cified in this section. Any other designation of beneficiary is invalid. 

Brotherhood v. Taylor, 9 C. C. n. s. 17; 19 C. D. 171 (1906). 

Starr v. Maccabees, 6 C. C. n. s. 473; 17 C. D. 475 (1905). 

Wegener v. Wegener, 101 O. S. 22 (1920). 

A society may, in its by-laws, limit the payment of benefits to a 
part, only, of the classes specified in the statute. 

Halle v. District Grand Lodge, 1 C. C. n. s. 83; 14 C. D. 717 (1903) ; 

aff'd, no rep., 72 O. 8. 607. 

Wegener v. Wegener, 101 O. S. 22 (1920). 

Where the class of beneficiaries is limited by statute, such class 
can not be enlarged by a provision in the constitution or by-laws. 
But the payment of benefits may be limited to a part only of the 
classes authorized by statute. Wegener v. Wegener, 101 O. S. 22 
(1920). 

The status of the beneficiary as it exists at the time of payment 
controls. 

Brotherhood v. Taylor, 9 C. C. n. s. 17; 19 C. D. 171 (1906). 

Where by-laws require the member to designate a beneficiary, and, 
upon his failure so to do, provide that the benefits shall be paid to certain 
heirs in the order named, the society has the right to designate what 
shall be done with the benefits upon failure of the member to designate a 
beneficiary, and upon failure of such heirs as are specified in the by-laws. 

Halle v. District Grand Lodge, 1 C. C. n. s. 83; 14 C. D. 717 (1903) ; 

aff'd, no rep., 72 O. S. 607. 

See Caughlin v. Assn., 89 O. S. 452. 

Although the society in such case may elect to treat the benefits as 
having lapsed, contrary to the spirit of the statute, heirs at law who are 
not specified in the by-laws are not entitled to recover the benefits. 

Halle v. District Grand Lodge, 1 C. C. n. s. 83; 14 C. D. 717 (1903) ; 

aff'd, no rep., 72 O. S. 607. 

Where a certificate is rendered invalid by the false designation 
of the beneficiary as a dependent, there can be no recovery on the 
certificate by the mother of the member. Woodmen vy. Gallagher, 1 
Whio App. 368; 19 C. OC. n. s. 355 (1918). 

Where a certificate was made payable to Alice B. Taylor, his wife, 
if living, if not, to his executors or administrators in trust for his heirs 
at law, and the wife obtained a divorce from the insured, the words ‘Alice 
B. Taylor’? were rejected and the certificate construed to mean that if 
there were no wife living, the benefits were to be paid to the administrator 
in trust for his heirs. 

Brotherhood v. Taylor, 9 C. C. n. s. 17; 19 C. D. 171 (1906). 

In such case the certificate neither lapsed nor reverted to the society, 
but was payable to the administrator. 

Brotherhood v. Taylor, 9 C. C. n. s. 17; 19 C. D. 171 (1906). 

After the death of the insured, the beneficiary may assign her claim 
as security for her debt. 

Brewing Co. v. Cassman, 21 C. C. 465; 12 C. D. 141 (1900). 

The beneficiary may be designated in the will of the member, 
Within the limited class permitted by statute, if not prohibited by 
the rules of the society. Dhonau v. Striebinger, 24 C. C. n. s. 598 
(1904). 

The reorganization of a mutual protective association (formed 
under § 9427 et seq.) into a fraternal benefit society does not affect 
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policies then outstanding, but the policyholder and society may agree 
to change the beneficiary to one within the class specified by § 9467. 
The form of such change is not important. Lentz v. Fritter, 92 0. 
S. 186 (1915). 


Wife. Where a wife obtained a divorce subsequent to the issuance 
of a benefit certificate, in which she is named as beneficiary, she is pre- 
cluded from recovering benefits as wife or beneficiary. Johnson v. 
Benevolent Assn., 13 N. P. n. s. 568 (1912); aff’d, no rep. 92 O. 8, 
511; reversing, 2 Ohio App. 148; 20 ©. C. n. s. 487; 24 OG. D. 245; 
Mahar v. Mahar, 19 ©. ©. n. s. 586 (1912); Brotherhood v. Taylor, 
H.C. 0. mn, 8: 473 197, Diets (O06: 

While a wife has no vested interest which will prevent the substitu- 
tion of another beneficiary for her, yet where premiums were paid by such 
wife out of her personal earnings, she is entitled to reimbursement out of 
the proceeds of the policy. 

National Union v. Shaw, 9 N. P. n. s. 474; 20 L. D. 225 (C. P. 1910). 


Father or mother. The mother of the insured may be made bene- 
ficiary although she is not dependent on the insured and is not a member 
of his family. 

National Union vy. Shaw, 9 N. P. n. s. 474; 20 L. D. 225 (C. P.. 1910}8 

See Earley v. Earley, 3 C. C. n. 8. 71; 13 C. D. 618 (1902); aff’d, 

no rep., 60 0,8, 562. 


Dependent. A woman who for twelve years occupied the relation 
of wife to the insured, she and the society being in ignorance of the fact 
that the relation was illegal in that he had a wife living, is a “dependent” 
under this section and is entitled to the proceeds of the benefit certificate, 
in which she is named as beneficiary, as against the lawful wife and heirs 
of the insured, although the certificate was issued after she discovered the 
unlawful relation. 

Starr v. Maccabees, 6 C. C. n. s. 473; 17 C. D. 475 (1905) ; aff’?d, no 

rep., 74.0, 8. 501, 

A foreign society, authorized by its charter to pay benefits to the 
family or dependents of a member, in not authorized to issue a certificate 
payable to a brother who is not a dependent. 

3enevolent Legion v. McGinness, 59 O. S. 531 (1898). 

Where the laws of the society provide that a false statement in 
the application shall render the certificate void, a false designation 
of the named beneficiary as a dependent renders the certificate void, 
and there can be no recovery by the mother of the member. Wood- 
men v. Gallagher, 1 Ohio App. 368; 19 C. C. n. s. 355 (1913). 


Change of beneficiary. A member may substitute a new beneficiary, 
in accordance with the rules of the society, without the consent of the 
original beneficiary. Brotherhood v. Taylor, 9 C..C. n. 8. 17, 203.199am 
D. 171 (1906); Dauber v. Dauber, 24 GC. C. n. s. 129 (1902); Railway 
Conductors v. Bland, 24 ©. GC. n. s. 169; 27 C. D. 220 (1915); Arnold 
v. Newcomb, 104 O. 8S. 578 (1922). 

But where the original beneficiary has paid the premiums, she is 
entitled to reimbursement out of the proceeds of the policy. 

Railway Conductors v. Bland, 24 C. CG. n. s. 169; 27 ©. D, 220 

(1915). 

National Union v. Shaw, 9 N. P. n. s. 474; 20 L. D. 225 (1910). 

Where the new beneficiary is not within the class specified in the stat- 
ute or laws of the society, the change is invalid and the original beneficiary 
is entitled to the benefit. 

Benevolent Legion vy. McGinness, 59 O. S. 531 (1898). 
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Where a member surrendered a certificate in which his wife was 
named as beneficiary, and procured a new eertificate in which his 
mother was so designated, a change of beneficiary was held to have 
been accomplished. By issuing the new certificate the society was 
held to have waived a provision of its constitution to the effect that 
the object of its endowment fund was for the support of widows and 
orphans of members. Dauber v. Dauber, 24 C. C. n. s. 129 (1902). 

A change of beneficiary is not rendered invalid by reason of irregu- 
larities, such as a failure to pay a fee of fifty cents, where the new cer- 
tificate was issued, and the officers had knowledge of the irregularities, 
and such irregularities can not be taken advantage of by the original bene- 
ficiary. 

Earley v. Earley, 3 C. C. n. s. 71; 18 C. D. 618 (1902) ; aff’d, no rep., 

69 O. S. 562. 

Where the member executed the transfer on the back of the cer- 
tificate, in accordance with the rules, and delivered it to the new 
beneficiary, who did not forward it to the society until after the 
death of the member, the change was held valid as against the 
former beneficiary. Arnold v. Newcomb, 104 O. S. 578 (1922). 

Exceptions to rule that change of beneficiary must be made in ac- 
cordance with rules of the order. 

See Modern Woodmen v. Daerr, 11 N. P. n. s. 360 (1911). 

Where the insured forwarded the certificate with a request for a 
change of beneficiary, with the required fee, to the society, but the new 
certificate was not issued until after the death of the insured, it was held 
that the change of beneficiary was accomplished. 

Modern Woodmen v. Daerr, 11 N. P. n. s. 360 (C. P. 1911). 

See also, as to change of beneficiary, note to § 9427. 

Change of beneficiary under certificate issued by a foreign society 
in its home state. See Modern Woodmen v. Myers, 99 O. 8S. 87 
(1918). 


Section 9467. (Beneficiaries.) The payment of death benefits shall 
be confined to the family, heirs, relatives by blood, marriage or legal 
adoption, affianced husband or aflianced wife, or to a person or persons 
dependent on the member. (97 v. 422, § 6.) 


The grand-niece of the husband of a member was held to be a 
‘‘relative by marriage’’. Hessenmueller v. Sirilo, 23 C. C. n. s. 313 
(1912). 


Section 9468. (Age limit for admission to membership in 
fraternal benefit societies.) Any society may admit to bene- 
ficial membership any person not less than sixteen and not 
more than sixty years of age, who has been examined by a 
legally qualified physician, and whose examination has been 
supervised and approved in accordance with the laws of the 
society; provided, that any beneficiary member of such so- 
ciety .who shall apply for a certificate providing for disa- 
bility benefits, need not be required to pass an additional 
medical examination therefor; and any society limiting its 
membership to any one hazardous occupation may issue cer- 
tificates providing for accident disability benefits to bene- 
ficiary members not more than seventy years of age. Noth- 
ing herein contained shall prevent any society from accept- 
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ing general or social members. (February 26, 1918, 103 v. 
28, in effect May 28, 1918; May 31, 1911, 102 v. 533, §7; 
April 26, 1904, 97 v. 422, §7; R. S. Sec. 3631-17; April 27, 
1896, 92 v. 360, § 1.) 


Where the constitution of the society provides that no person shall 
be admitted to beneficial membership who is engaged in the sale of intoxi- 
cating liquors, the officers of the society have no power to waive such 
provision. 

Grand Lodge v. Bunkers, 3 C. C. n. s. 256; 13 C. D. 487 (1902). 


Expulsion or suspension of members; power of society to expel or 
suspend, grounds, remedies of members, etc., see also note to § 8653. 

The valid expulsion of a member terminates all rights under his 
benefit certificate. And a member, although wrongfully expelled, will be 
held to have acquiesced in the action taken, where he did not appeal there- 
from, apply for reinstatement, and did not thereafter pay or tender dues 
or otherwise act as a member. After his death there can be no recovery 
on his certificate. 

Foxhever v. Red Cross, 2 C. C. n. s. 394; 14 C. D. 56 (1901); aff'd, 

no rep., 68 OF S717. 

Dimmer v. Catholic Knights, 22 C. C. 366; 12 C. D. 413 (1901). 

Herron vy. Catholic Union, 2 0. L: R.' 352; 15 LL. D703 (1904) sasmer 

40. L. R. 686; 17 L. D. 789 (1907). 

Where the laws of a society provided for expulsion only for non- 
payment of dues, or misrepresentation as to age, it was held that the 
society had inherent power to expel for offenses against the duty of a 
member as a corporator. Where one of the essential qualifications of 
membership was that members should comply with their duties as catho- 
lics, a member may be expelled for idleness and drunkenness, and sentence 
to imprisonment for abuse of family. 

State v. Aurora Relief Society, 2 W. L. B. 125 (Dist. Ct. 1877). 

A member may be expelled for wrongfully reporting himself sick, 
when in fact he was drunk, when such cause of expulsion is specified in 
the laws of the society. 

State v. Verein, 3 W. L. B. 295 (Dist. Ct. 1878). 

Where the constitution of a society provides that none but prac- 
tical Roman Catholic women may become members, a member who 
marries a divorced man, in violation of the rules of the church, may 
be expelled. Koukolicek v. Association, 20 C. C. n. s. 291 (1912). 

Where a member failed to pay assessments, and the board of 
directors by resolution ordered that his policy remain canceled ‘‘un- 
less he pass a successful medical examination’’; held, that upon 
passing a successful medical examination, he was restored to member- 
ship without further action of the board. Beckel v. Insurance Co., 15 
WP. n,.\8,. 266° (0. PP, 1813)2 9) 6... it NP a eee ee 


Remedies of members. A member must exhaust the remedies pro- 
vided by the constitution and laws of the society before he is entitled to 
maintain an action. 

(Injunction against misapplication of funds.) 

Coss v. Mansfield Lodge, 4 C. C. n. s. 11; 14 C. D. 36 (1902). 

Ingram v. National Union, 4 O. L. R. 316; 17 L. D. 227 (1906). 
(Wrongful expulsion.) 

Hersheiser v. Williams, 6 C. C. 147; 3 C. D. 389 (1892); aff’d, no 

rep., 53 O. S. 663. 
Klein v. Amazon Lodge, 16 C. C. n. s. 606 (1907). 
Catholic Union v. Herron, 4 O. L. R. 686; 17 L. D. 789 (1907). 
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State v. Knights of Golden Rule, 10 W. L. B. 2. 
See also note to § 8653. 
Remedies on benefit certificate. 

See note to § 9469. 

The management of a society, by its officers, will not be interfered 
with by the courts, on complaint of a member, in the absence of fraud 
or collusion or action in excess of corporate power. 

Coss v. Lodge, 4 C. C. n. s. 11; 14 C. D. 36 (1902). 

Ingram v. National Union, 4 O. L. R. 316; 17 L. D. 227. 

Steuve v. Grand Lodge, 5 C. C. 471; 3 C. D. 231 (1891). 

Power of society to regulate admission of members. 

See § 9473. 


Section 9468. (What person admitted.) No association shall admit 
to beneficial membership any person less than sixteen or more than sixty 
years of age, nor any person who has not been examined by a competent 
physician and whose examination has not been supervised and approved 
as provided by the laws of the association. (97 v. 422, §7.) 


Section 9469. (Certificate shall constitute agreement.) 
Every certificate issued by any such society shall specify the 
amount of benefit provided thereby, and shall provide that 
the certificate, the charter or articles of incorporation, of, 
if a voluntary association, the articles of association, the 
constitution and laws of the society and the application for 
membership and medical examination, signed by the applhi- 
eant, and all amendments to each thereof, shall constitute 
the agreement between the society and the member, and 
copies of the same certified by the secretary of the society, 
or corresponding officer, shall be received in evidence of the 
terms and conditions thereof, and any changes, additions or 
amendments to such charter or articles of incorporation, or 
articles of association, if a voluntary association, constitu- 
tion or laws duly made or enacted subsequent to the issuance 
of the benefit certificate shall bind the members and _ his 
beneficiaries, and shall govern and control the agreement in 
all respects the same as though such changes, additions or 
amendments had been made prior to and were in force at 
the time of the application for membership. (May 31, 1911, 
102 v. 533, § 8; April 26, 1904, 97 v. 422, §8; April 27, 1896, 
92 v. 360, §1.) 


Contract of membership. Before the enactment of this section, it 
was held that the certificate, constitution, rules, regulations and by-laws 
of a beneficial association constitute the contract between the member 
and the association. 

Chevaliers v. Shearer, 6 C. C. n. s. 587; 17 C. D. 509 (1905). 

The charter, constitution and laws of a society need not be set 
out in a petition in an action on a certificate. Americus v. McDowell, 
ge C. Cyn. 8..573 (1907). 


Application. Where the application for insurance is made a part 
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of the contract by its own terms and by the constitution of the order, it 
is reversible error to charge the jury that the contract of insurance is 
embodied in the constitution and the certificate. 

Brotherhood v. Daly, 11 C. C. n. s. 464; 21 C. D. 391 (1908). 

Where an application, signed by the insured, contained an agreement 
to conform to all laws, rules and usages of the society then in force or 
thereafter adopted, and that such compliance was the express condition 
upon which the insured was entitled to benefits, and the application was 
made a part of the contract, the society may thereafter amend its laws and 
restrict its liability without impairing vested rights under the contract. 

Tisch v. Home Circle, 72 O. S. 233 (1905). 

G. C. § 9391 providing that a false answer in an application shall not 
bar recovery on the policy unless the answer is wilfully false, fraudulently 
made, etc., does not apply to fraternal benefit societies. 

Gilligan v. Royal Arcanum, 5 C. C. n. s. 471; 16 C. D. 42 (1904); 

aff'd, no rep., 72 O. S. 672. 

Grand Lodge v. Bunkers, 3 C. C. n. s. 256; 13 C. D. 487 (1902). 

§ 9465. 

And a provision in an application for a benefit certificate that the 
answers shall be deemed warranties, is valid. 

Hess v. Maccabees, 4 O. L. R. 30. 

Where the laws of the society provide that a false statement in 
the application shall render the certificate void, a false designation of 
the named beneficiary as a dependent renders the certificate void, 
and there can be no recovery by the mother of the membr. Wood- 
men v. Gallagher, 1 Ohio App. 368; 19 C. OC. n. s. 355; 25 C. D. 271 
(1913). 

The answers must be taken as a whole in determining their truth 
or falsity. Woodmen vy. Clelland, 10 Ohio App. 210; 28 O. CG. A. 506 
(1917). 

Whether the answers were false is a question for the jury. 
Woodmen v. Clelland, 10 Ohio App. 210; 28 O. CG. A. 506 (1917). 

Answers in an application relating to health, various diseases, other 
insurance, etc., construed. 

Hess v. Maccabees, 4 O. L. R. 30. 

See also note to § 9391. 

The burden of proof of the falsity of answers rests on the society. 

Hess v. Maccabees, 4 O. L. R. 30. 


Certificate. The certificate need not contain all the provisions of 
the constitution and by-laws. Where the certificate provides that ‘it is 
issued subject to the constitution, laws, rules and regulations of the 
society, the member is conclusively presumed to have knowledge of the 
provisions of the constitution and laws and is bound thereby. 

Chevaliers v. Shearer, 6 C. C. n. s. 587; 17 C. D. 509 (1905). 

Pete v. Woodmen, 5 C. C. n. s. 446; 16 C. D. 653 (1904); aff’d, no 

rep., 74 O. S. 445. 
State v. Lemert, 11 N. P. n. s. 535; 21 T.. D. 118 (1910). 


Constitution and laws. Where the application or certificate provides 
that it is made or issued subject to the constitution and laws of the society, 
or that the constitution and laws are made part thereof, the member 
making the application, or receiving the certificate, is conclusively pre- 
sumed to have knowledge of the constitution and laws and is bound 
thereby. 

Tisch v. Home Circle, 72 O. S. 233 (1905). 

State v. Lemert, 11 N. P. n. s. 535; 21 L. D. 118 (1910). 

Chevaliers v. Shearer, 6 C. C. n. s. 587; 17 GC. D. 509 (1905). 

Pete v. Woodmen, 5 C. C. n. s. 446; 16 C. D. 653 (1904); aff’d, no 

rep., 74 O. S. 445. 
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Amendment of laws. Before the enactment of § 9469 it was held 
that where the right to amend its laws was reserved by a society in its 
contracts, subsequent amendments violated no vested rights under such 
contracts. 

(Amendment providing for non-liability in case of suicide.) 

Tisch v. Home Circle, 72 O. S. 233 (1905). 

(Amendment providing that no death losses shall be paid where the 
only evidence of death is the presumption arising from disappearance for 
seven years.) 

McGovern v. Brotherhood, 12 C. C. n. s. 137 (1909); aff’d, no rep., 

85 O. S. 460. 
(Amendment changing the mode of levying assessments.) 

Steuve v. Grand Lodge, 5 C. C. 471; 3 C. D. 231 (1891). 

But the rights of a member to sick benefits are to be determined by 
the laws in force when his sickness begins, and a by-law, adopted subse- 
quent to the beginning of his sickness, reducing the amount of sick benefits, 
is without effect to such member. 

Forresters v. Rennie, 2 C. C. n. s. 510; 15 C. D. 790 (1903); aff'd, 

no rep., 71:0. 8. 625. 


Special provisions in constitution and laws. 


Suicide. A by-law providing that a benefit certificate shall be void 
and all benefits forfeited, in case the insured shall die by suicide, felonious 
or otherwise, sane or insane, is valid. 

Tisch v. Home Circle, 72 O. S. 233 (1905); affirming, 1 C. C. n. s. 185; 

14 C. D. 489. 


Occupation of members. Where the constitution provides that no 
person shall be admitted to beneficial membership who is engaged in the 
sale at retail of intoxicating liquors, the officers of the society have no 
authority to waive such provision. 

Grand Lodge v. Bunkers, 3 C. C. n. s. 256; 13 C. D. 487 (1902). 

See $9473 as to power of society to regulate admission of members. 


Defining extent of injury. Where a certificate provided for a benefit 
to be paid if the member should “by accident, lose one hand;” and the 
constitution provided for a benefit for loss of a hand “by amputation at 
or above the wrist,” the member was held not entitled to recover where his 
hand had not been amputated, although his arm and hand were perma- 
nently disabled. 

Chevaliers v. Shearer, 6 C. C. n. s. 587; 17 C. D. 509 (1905). 

Where the constitution of a society provided for a benefit to be 
paid to any member ‘‘who shall suffer the amputation or severance 
of an entire hand at or above the wrist joint . . . but not other- 
wise’’, a member is not entitled to the benefit where a part of his 
hand only was amputated, although the part remaining is permanently 
disabled for use. Trainmen v. Walsh, 89 O. S. 15 (1913). 


Submission of disputed benefit claims to tribunals of society. 
See below Remedies on Certificate. 


Forfeiture or suspension of benefits for default in periodical pay- 
ments. (See also $9472.) Where the laws of a society provide for 
suspension and loss of benefits, in case a member shall be delinquent in 
periodical payments, there can be no recovery on the certificate of a mem- 
ber who has been supended from membership and not reinstated. Such 
a provision is binding on both member and beneficiary. 

Tisch v. Home Circle, 72 O. S. 233, 261 (1905). 

Catholic Knights v. Connema, 3 C. C. 130; 2 C. D. 74 (1888). 
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Pete v. Woodmen, 5 C. C. n. s. 446; 16 C. D. 653 (1904) ; aff’d, no 
rep., 74 O. S. 445. 

A provision in the constitution of a society to the effect that de- 
linquency in the payment of assessments shall immediately forfeit all 
benefits is valid. Geis v. Commercial Travellers, 9 Ohio App. 391; 
29 O. C. A. 475 (1918); Catholic Union v. Hriez, 10 Ohio App. 57 
JOLT). 
ihe society is not estopped from defending, on such ground, by the 
fact that a local secretary without authority had previously accepted 
other delinquent payments and reported the reinstatement of the member, 
without a signed statement as to health, as required, the general officers 
of the society having no knowledge of the irregular acts of the secretary. 

Pete v. Woodmen, 5 C. C. n. s. 446; 16 C. D. 653 (1904); aff’d, no 

rep:, (40. 8S, 446. 

Fahey v. Forresters, 3 O. L. R. 642; 51 Bull. 102. 

Where the laws of the society require notice of payments to be given, 
the rights of the member are not forfeited unless notice is given in ac- 
cordance with the laws, notwithstanding that another law provides for 
suspension ipso facto from all benefits on non-payment. 

Crocket v. Red Cross, 4 C. C. n. s. 519; 14 C. D. 421 (1903) ; aff’d 

TLOSKCD el aO moan aoe 

See also Judge v. Association, 10 C. C. n. s. 473; 20 C. D. 133 (19078 

The burden of proof is on the society to show that notice has been 
given in accordance with its laws. 

Crocket v. Red Cross, 4 C. ©. 519; 14 C. D. 421 (1903); aff’d, no 

repay id OS) 532. 

A call instructing local secretaries to collect an assessment and to 
mail or deliver to members a notice thereof, without specially naming any 
member, is not a waiver of a provision of the constitution for the ipso 
facto suspension of delinquent members. Such call can only be construed 
to be a call to collect from members or such delinquents as are entitled 
to reinstatement. 

Pete v. Woodmen, 5 C. C. n. s. 446; 16 C. D. 653 (1904); aff'd, no 

rep., 74 O. 8. 445. 

A local secretary has no authority to suspend a provision of the 
constitution and laws to the effect that non-payment of assessments, when 
due, shall ipso facto suspend the delinquent from membership, when such 
authority is expressly denied in such laws. 

Pete v. Woodmen, 5 C. C. n. s. 446; 16 C. D. 653 (1904); aff’d, no 

rep., 74 0. 8. 445, 

Payment of overdue assessments by a son of a suspended member 
after the death of such member, or while he is dying, will not reinstate 
such member, where the laws of the association require such payment to 
be made by the member in person, or to be accompanied by a written state- 
ment as to his health. 

Pete v. Woodmen, 5 C. C. n. s. 446; 16 C. D. 653 (1904); aff’d, no 

rep., 74 O. S. 445. 

A by-law which provides that a member in arrears shall not be en- 
titled to sick benefits, merely by reason of payment of arrears after his 
sickness began is probably reasonable and valid. But a by-law which 
provides that acceptance of assessments by the society, during the illness 
of a member, shall not entitle the member to benefits, is unreasonable 
and invalid. 

Phoenix Council v. Bennett, 9 C. C. n. s. 195; 16 GC. D. 110 (1904) ; 

affirming, 1 N. P. n. s. 445; 14 L. D. 493. 

Upon proof that a person was in good standing as as member at 
one time, a presumption arises that he continued in good standing 
until his death. The burden of proof of suspension for non-payment 
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on the society. Heptasophs v. Fife, 16 C. C. n. s. 205 (1905); Hall v. 
Association, 6 C. C. 137, 141 (1891). 

But such presumption being rebutted, the plaintiff must prove 
payment of all assessments up to the death of the member. Hepta- 
sophs v. Fife, 16 C. OC. n. s. 205 (1905). 

Where a member failed to pay assessments, and the board of 
directors by resolution ordered that his policy remain canceled ‘‘un- 
less he pass a successful medical examination’’, held that upon pass- 
ing a successful medical examination, he was restored to membership 
without further action of the board. Beckel v. Insurance Co., 15 N. 
men. 8. 266 (C: P. 1913); 8. ¢,; 14 N. P. n. 8. 207. 

A provision forfeiting benefits for non-payment of assessments 
may be waived by the acceptance of overdue payments by authorized 
officers. Commercial Travellers v. Bagnell, 9 Ohio App. 458; 29 O. C. 
A. 321; motion to certify record overruled, 16 O. L. R. 364 (1918). 

Members who cease to pay assessments after the society discontinued 
business do not forfeit their rights in its funds. 

In re Mutual Aid Ass’n, 3 N. P. 145; 4 L. D. 272 (C. P. 1895). 

While a member may be ipso facto suspended, for delinquency in 
payment of assessments, under the laws of a society, a member can not 
be expelled from the society without a trial. 

See Schwartz v. Catholic Union, 9 C. OC. n. s. 337; 19 CO. D. 471 

€1907)3021 O00) ni. sg. 0365. 

A remittance blank and report sent by a subordinate lodge to the 
supreme lodge, reporting suspension for non-payment, and a eard, 
which is a part of the bookkeeping system of the society, are admis- 
sable in evidence to prove suspension. Heptasophs v. Fife, 16 C. C. 
Hm. s. 205 (1905). 


Medical examination. See § 9468. 


Remedies on benefit certificate. Where the laws of the order pro- 
vide that disputed claims must be submitted to tribunals within the 
society, and both nisi prius and appellate tribunals are provided, the 
member or beneficiary must exhaust the remedies so provided, before 
resorting to the courts. ‘The determination of the matter by such tribunals 
in substantial accordance with the laws of the society will be final and 
conclusive of the right to receive benefits. 

Myers v. Jenkins, 63 O. S. 101 (1900); reversing, 16 C. C. 545. 

Railroad Co. v. Stankard, 56 O. S. 224, 231 (1897). 

Forresters v. Herlinger, 6 C. C. n. s. 28; 17 C. D. 151 (1905). 

Lodge v. Littlebury, 6 W. L. B. 237 (Dist. Ct. 1880). 

Schryver v. Lodge, 3 C. C. 422 (1888). 

See G. C. § 9484, original numbering (101 v. 119). 

Where a society refuses or neglects, on demand, to have the right 
determined in accordance with the laws of the order, or refuses to pay 
benefits after the same have been awarded by its tribunals, then the mem- 
ber or beneficiary may sue in the civil courts to recover such benefits. 

Myers v. Jenkins, 63 O. S. 101 (1900). 

Railroad Co. v. Stankard, 56 O. S. 224 (1897). 

Where the tribunal of a subordinate lodge determines that a member 
is not entitled to benefits, and the member appeals to the next higher 
tribunal of the order, and the lodge furnishes him a proper transcript of 
the proceedings, and he fails to secure a hearing of his appeal by reason 
of his own negligence, or that of the higher tribunal or some officer 
thereof, the failure to secure a hearing of his appeal will not entitle the 
member to sue the subordinate lodge for such benefits. 

Myers v. Jenkins, 63 O. S. 101 (1900). 


= Ce 
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An agreement by a member, in advance, to waive and renounce his 
right to appeal to the courts is void. 

Myers v. Jenkins, 63 O. 8. 101 (1900). 

Railroad Co. v. Stankard, 56 O. S. 224 (1897). 

A provision in the constitution of a society that the decisions of 
its tribunals shall be final and conclusive and that no resort shall be 
had to the courts is invalid. Zanesville Lodge v. Fluherty, 8 Ohio 
App: Tp27 02, Ca Ac, 3ole (long), 

Where no method of obtaining a review and no appellate tribunal 
has been provided, suit may be brought upon rejection of the claim 
by the nisi prius tribunal. Nepomicine Soe. v. Zoulek, 20 C. GC. n. 5, 
146 (1912). 

Where the certificate is attached as an exhibit and made part of 
the petition, failure to set forth the charter, constitution, laws, ete., 
of the society does not render the petition demurrable. Americus y, 
McDowell, 16 C. C. n. s. 573 (1907). 

An allegation in the petition that the decedent was a member in 
good standing is equivalent to an allegation that he had conformed 
to all the rules of the society. Americus v. McDowell, 16 ©. GC. n. 8. 
573 (1907). 

Members are represented by the association in a suit against it, 
by one beneficiary and all others similarly situated, in an action to 
enforce payment of benefits. All members are bound by the judg- 
ment in such suit. Munn v. Barfield, 26 C. C. n. s. 555; 28 ©. D. 7 
(1914). 

Demand of payment, when not a condition precedent to suit. 
See Herron v. Catholic Knights, 3 O. L. R. 598; 17 L. D. 190 (1906); 
(reversed, on other grounds, 4 O. L. R. 686; 17 L. D. 789). 

That an assessment, if levied, would not produce the maximum 
amount of the benefit specified in the certificate is a matter of proof for 
the society and not for the member or beneficiary. 

Herron v. Catholic Knights, 3 O. L. R. 598; 17 L. D. 190; (reversed, 

on other grounds, 4 O. L. R. 686; 17 L. D. 789). 


Section 9469. (Certificate.) Every certificate issued by any associa- 
tion shall specify the maximum amount of benefit provided thereby, and 
the conditions governing the payment thereof, and provide that the 
certificate, the charter or articles of association, the constitution and 
laws of the association, and the application for membership and medical 
examination, signed by the applicant shall constitute the contract be- 
tween the association and the member; and that copies of these certified 
by the seeretary of the association or corresponding officer shall be re 
ceived in evidence of the terms and conditions of the contract. Changes, 
additions or amendments to the charter or articles of association, con- 
stitution or laws duly made or enacted subsequent to the issuance of the 
benefit certificate shall bind the member and his beneficiaries and govern 
and control the contract in all respects the same as though such changes, 
additions or amendments had been made prior to and were in force at the 
time of the application for membership. (97 v. 422, § 8.) 


Section 9469-1. (Exception as to commercial travelers.) 
The provisions of section ninety-four hundred and sixty-nine 
of the General Code, requiring the certificate to specify the 
maximum amount of benefit provided thereby and the con- 
ditions governing the payment thereof, shall not apply to 
the certificates of a fraternal beneficiary association orgaD- 
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ized under the laws of Ohio, whose membership consists of 
commercial travelers and which does not obligate itself to 
pay stipulated amounts of benefits in case of natural death. 
(May 18, 1910, 101 v. 289.) 


Section 9470. (Investment, disbursement and application 
of funds. Liabilities.) Subsection 1. Any society may cre- 
ate, maintain, invest, disburse and apply an emergency, sur- 
plus or other similar fund in accordance with its laws. Un- 
less otherwise provided in the contract, such funds shall be 
held, invested and disbursed for the use and benefit of the 
society, and no member or beneficiary shall have or acquire 
individual rights therein or become entitled to any appor- 
tionment or the surrender of any part thereof, except as 
provided in subsection 2 of section 5 [G. C. Sec. 9466] of 
this act. The funds from which benefits shall be paid and 
the funds from which the expenses of the society shall be 
defrayed, shall be derived from periodical or other payments 
by the members of the society and accretions of such funds; 
provided, that no society, domestic or foreign, shall here- 
after be incorporated or admitted to transact business in 
this state, which does not provide for stated periodical con- 
tributions sufficient to provide for meeting the mortuary 
obligations contracted, when valued upon the ‘basis of the 
National Fraternal Congress Table of Mortality as adopted 
by the National Fraternal Congress, August 23, 1899, or any 
higher standard, with interest assumption not more than four 
per cent. per annum, nor write or accept members for tem- 
‘porary or permanent disability benefits except upon tables 
based upon reliable experience, with an interest assumption 
not higher than four per cent. per annum. 

Subsection 2. Deferred payments or installments of 
claims shall be considered as fixed liabilities on the happen- 
ing of the contingency upon which such payments or in- 
stallments are thereafter to be paid. Such liabilities shall 
be the present value of such future payments or installments 
upon the rate of interest and mortality assumed by the so 
ciety for valuation, and every society shall maintain a fund 
sufficient to meet such liability regardless of proposed future 
collections to meet any such liabilities. (May 31, 1911, 102 
v. 533, § 9; April 26, 1904, 97 v. 422, § 9; original G. C. Sees. 
9470, 9471; R. S. Sec. 3631-19; April 27, 1896, 92 v. 360, § 1.) 


A foreign society may provide for and issue certificates, containing 
provisions for cash surrender value, loan values, paid-up insurance and 
dividends, when authorized by its charter and the laws of its home state 
so to do. 

State v.. Lemert, 11 N. P. n. s. 535; 21 L. D. 118 (C. P. 1910). 


G. C. § 9472 OHIO PRIVATE CORPORATIONS. 1758 


Under original G. C. §9476 it was held that the legislature was 
without power to delegate to a voluntary association, such as the “na- 
tional fraternal congress,” the right to fix rates of assessment which shall 
be binding on all fraternal societies seeking incorporation in Ohio. 

State v. Lemert, 10 N. P. n. s. 133; 21 L. D. 113 (C. P. 1910). 

The superintendent of insurance was held to be without discretion 
to refuse a certificate to a benefit society merely because it had not 
filed a statement of rates, under original G. C. § 9476. 

State v.. Lemert, 10 N. Ponts: 133327 L.. DP 118 “(GPs 1910) 


Misapplication of funds. Remedy. An injunction against a pro- 
posed expenditure will not be issued, at the suit of a member, unless the 
petition alleges affirmatively that the plaintiff has exhausted all the 
remedies provided by the constitution and by-laws of the society. 

Coss v. Mansfield Lodge, 4 C. C. n. s. 11; 14 ©. D. 36 (1902). 

Ingram v. National Union, 4 O. L. R. 316; 17 L. D. 227 (1906). 


Distribution of funds on dissolution or insolvency, see note to § 9463. 


Section $470. (Funds.) Any association may create, maintain, dis- 
burse and apply a reserve, emergency or surplus fund in accordance 
with its constitution and laws not inconsistent with the provisions of 
this chapter. Unless otherwise provided in the contract, such funds must 
be held, invested and disbursed for the use and benefit of the association. 
and no member or beneficiary shall have or acquire any individual rights 
therein, or be entitled to an apportionment or the surrender of any part 
thereof. (97 v. 4238, §9.) 


Section 9471. (How funds invested.) Every society shall 
invest its funds only in securities permitted by the laws of 
this state for the investment of the assets of life insurance 
companies; provided, that any foreign society permitted or 
seeking to do business in this state, which invests its funds 
in accordance with the laws of the state in which it is in- 
corporated, shall be held to meet the requirements of this 
act for the investment of funds. (May 31, 1911, 102 v. 533, 
§ 10; original G. C. Sec. 9472; R. S. Sec. 3631-20: April 26, 
1904, 97 v. 423, §10; April 27, 1896, 92 v. 360.) 


A society is not authorized to advance money to a person to be 
used in the erection of a building, a part of which is to be occupied 
by the society, where no mortgage is taken, and control over the rents is 
vested in the borrower. 

Rep. Atty. Gen. 1906-1907, p. 147. 


Section 9471. (How funds derived.) The funds from which benefits 
shall be paid and the funds from which the expenses of the association 
defrayed, shall be derived from periodical or other payments by the mem- 
bers of the association and aceretions of such funds. Every contract here- 
after made between such association and its members shall provide that 
if such regular payments are insufficient to pay all matured death and. 
disability claims in full and to provide for the creation and maintenance 
of the funds required by its constitution and laws, extra assessments 
may be levied upon the members to meet such deficiency. (97 v. 423, § 9.) 


Section 9472. (Laws of society providing for payment 
must state purpose.) Every provision of the laws of the 
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society for payment by members of such society, in what- 
ever form made, shall distinctly state the purpose of the 
same and the proportion thereof which may be used for 
expenses, and no part of the money collected for mortuary 
or disability purposes or the net accretions of either or any 
of such funds shall be used for expenses. (May 31, 1911, 
102 v. 5338, § 11; original G. C. Secs. 9478, 9471; R. S. See. 
3631-21; April 26, 1904, 97 v. 423, §11; April 27, 1896, 92 
v. 360.) 


Where the certificate provides that the constitution and laws are 
made a part thereof, the certificate need not set forth the provisions of 
the constitution and by-laws relating to payments. 

State v. Lemert, J15N. P.n. s. 6353 31 L. D. 118 (1910). 

A by-law providing that a member in arrears shall not be entitled 
to benefits merely by reason of the fact that after becoming sick he pays 
up all dues owing when his sickness began is probably reasonable and 
valid. But a by-law which provides that acceptance of arrears by the 
society, during illness of the member, with knowledge of his illness, 
shall not entitle a member to benefits, is unreasonable and invalid. 

Phoenix Council v. Bennett, 9 C. C. n. s. 195; 16 C. D. 110 (1904) ; 

affirming 1 N. P. n. s. 445; 14 L. D. 493. 
Forfeiture of contract for default in payments, see note to § 9469. 


Section 9472. (Investment of funds.) In investing its funds, a do- 
Mestic association transacting business under this chapter shall be 
governed by paragraphs one, two and three of section ninety-three hun- 
dred and fifty-seven, and by sections ninety-three hundred and fifty-nine 
and ninety-three hundred and sixty. (97 v. 423, § 10.) 


Section 9473. (Articles of incorporation. Record. Pre- 
liminary certificate. Society may solicit members, when. 
Restrictions on liabilities. Examination by superintendent of 
insurance. Certificate. Expiration of preliminary certificate. 
Powers of society.) Seven or more persons, citizens of the 
United States, and a majority of whom are citizens of this 
state, who desire to form a fraternal benefit society, as de- 
fined by this act, may make and sign (giving their addresses) 
and acknowledge before some officer competent to take ac- 
knowledgment of deeds, articles of incorporation, in which 
shall be stated: 

Ist. The proposed corporate name of the society, which 
shall not so closely resemble the name of any society or 
insurance company already transacting business in this state 
as to mislead the public or lead to confusion; 

2d. The purpose for which it is formed—which shall 
not include more liberal powers than are granted by this 
act, provided that any lawful social, intellectual, educa- 
tional, charitable, benevolent, moral or religious advantages 
may be set forth among the purposes of the society—and 
the mode in which its corporate powers are to be exercised; 
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3d. The names, residences and official titles of all the 
officers, trustees, directors or other persons who are to have 
and exercise the general control and management of the 
affairs and funds of the society for the first year or until 
the ensuing election at which all such officers shall be elected 
by the supreme legislative or governing body, which election 
shall be held not later than one year from the date of the 
issuance of the permanent certificate. 

Such articles of incorporation and duly certified copies 
of the constitution and laws, rules and regulations, and 
copies of all proposed forms of benefit certificates, applica- 
tions therefor and circulars to be issued by such society, 
and a bond in the sum of five thousand dollars, with sureties 
approved by the superintendent of insurance, conditioned 
upon the return of the advanced payments, as provided in 
this section, to applicants, if the organization is not com- 
pleted within one year, shall be filed with the superintendent 
of insurance, who may require such further information as 
he deems necessary, and if the purposes of the society con- 
form to the requirements of this act, and all provisions of 
law have been complied with, the superintendent of insur- 
ance shall so certify and retain and record the articles of 
incorporation, and furnish the incorporators a preliminary 
certificate authorizing such society to solicit members as 
hereinafter provided. 

Upon receipt of such certificate from the superintendent 
of insurance, said society may solicit members for the pur- 
pose of completing its organization and shall collect from 
each applicant the amount of not less than one regular 
monthly payment, in accordance with its table of rates as 
provided by its constitution and laws, and shall issue to each 
such applicant a receipt for the amount so collected. But no 
such society shall incur any liability other than for such 
advanced payments, nor issue any benefit certificate nor pay 
or allow, or offer or promise to pay or allow, to any person 
any death or disability benefit until actual bona fide applica- 
tions for death benefit certificates have been secured upon at 
least five hundred lives for at least one thousand dollars 
each, and all such applicants for death benefits shall have 
been regularly examined by legally qualified practicing phy- 
sicians, and certificates of such examinations have been duly 
filed and approved by the chief medical examiner of such 
society; nor until there shall be established ten subordinate 
lodges or branches into which such five hundred applicants 
have been initiated; nor until there has been submitted to 
the superintendent of insurance, under oath of the president 
and secretary, or corresponding officers of such society, 4 
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list of such applicants, giving their names, addresses, date 
examined, date approved, date initiated, name and number 
of the subordinate branch of which each applicant is a mem- 
ber, amount of benefits to be granted, rate of stated periodi- 
eal contributions, which shall be sufficient to provide for 
meeting the mortuary obligation, contracted, when valued 
for death benefits upon the basis of the National Fraternal 
Congress Table of Mortality, as adopted by the National 
Fraternal Congress August 23, 1899, or any higher standard 
at the option of the society, and for disability benefits by 
tables based upon reliable experience and for combined death 
and permanent total disability benefits by tables based upon 
reliable experience, with an interest assumption not higher 
than four per cent. per annum; nor until it shall be shown to 
the superintendent of insurance by the sworn statement of 
the treasurer, or corresponding officer of such society, that 
at least five hundred applicants have each paid in cash at 
least one regular monthly payment as herein provided per 
one thousand dollars of indemnity to be effected, which pay- 
ments in the aggregate shall amount to at least twenty-five 
hundred dollars; all of which shall be eredited to the mor- 
tuary or disability fund on account of such applicants, and 
no part of which may be used for expenses. 

Such advanced payments shall, during the period of or- 
ganization, be held in trust, and, if the organization is not 
completed within one year as hereinafter provided, returned 
to such applicants. 

The superintendent of insurance may make such ex- 
amination and require such further information as he 
deems advisable, and, upon presentation of satisfactory evi- 
dence that the society has complied with all the provisions 
of law, he shall issue to such society a certificate to that 
effect. Such certificate shall be prima facie evidence of the 
existence of such society at the date of such certificate. 
The superintendent of insurance shall cause a record of 
such certificate to be made and a certified copy of such 
record may be given in evidence with like effect as the orig- 
inal certificate. 

No preliminary certificate granted under the provisions 
of this section shall be valid after one year from its date, 
or after such further period, not exceeding one year, as may 
be authorized by the superintendent of insurance, upon cause 
shown; unless the five hundred applicants herein required 
have been secured and the organization has been completed 
as herein provided; and the articles of incorporation and all 
proceedings thereunder shall become null and void in one 
year from the date of such preliminary certificate, or at 
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the expiration of such extended period, unless such society 
shall have completed its organization and commenced busi- 
ness as herein provided. When any domestic society shall 
have discontinued business for the period of one year, or 
has less than 400 members, its charter shall become null and 
void. 

Every such society shall have the power to make a con- 
stitution and by-laws for the government of the society, the 
admission of its members, the management of its affairs and 
the fixing and readjusting of the rates of contribution of its 
members from time to time; and it shall have the power to 
change, alter, add to or amend such constitution and by- 
laws and shall have such other powers as are necessary and 
incidental to carrying into effect the objects and purposes 
of the society. (May 31, 1911, 102 v. 533, § 12; original G. 
C. Sees. 9471, 9474, 9475, 9476, 9477, 9478, 9479 and 9480; 
R. S. See. 3631-22; April 26, 1904, 97 v. 428, §12; April 27, 
1896, 92 v. 360, § 7.) 


The first trustees have power to adopt by-laws relating to the con- 
duet of the business of the society. 

Chevaliers v. Shearer, 6 C. C. n. s. 587; 17 C. D. 509 (1905). 

Where the requirements of this section have been complied with, the 
superintendent of insurance may be compelled by mandamus to issue 
a preliminary certificate authorizing the association to solicit members. 

State v. Lemert: 10°N) Pi nis. 183s 21 Te De 11s Gres LoLO)e 

Ruling organization, location and removal, see §§ 8651, 8652. 

A fraternal order which is not a fraternal benefit society in that it 
lacks power to issue certificates, may incorporate under the general cor- 
poration law by filing articles with the secretary of state. 

tep. Atty. Gen. 1911-1912, pp. 112, 125. 

G. C. § 9491. 

The trustees or directors are not liable for debts of the society 
under G. C. § 8666 although such debts are ineurred by the trustees 
for its expenses. Paper Co. v. Chevaliers, 18 ©. ©. n. s. 257 (1909). 

A foreign society, authorized to pay death benefits only in the 
event of death from accident, and therefore unable to annually re- 
port a valuation of death certificates as required by the Ohio law, is 
not entitled to a license to do business in Ohio. Opins. Atty. Gen. 
1916, p. 57. 


Section 9473. (Distribution of funds.) Every provision for payment 
by members of such ar. association, in whatever form made, shall dis- 
tinctly state its purpose, and the proportion thereof which may be used for 
expenses. No part of the money collected for mortuary or disability pur- 
poses and no part of the reserve, emergency or surplus funds or the net 
accretions of either of any of such funds shall be used for expenses. 
(97 v. 423, § 11.) 


Section 9474. (What societies may incorporate but not 
compelled to do so.) Any society now engaged in transact- 
ing business in this state may exercise, after the passage of 
this act, all of the rights conferred thereby, and all of the 


a 
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rights, powers and privileges now exercised or possessed by 
it under its charter or articles of incorporation not incon- 
sistent with this act, if incorporated; or, if it be a volun- 
tary association, it may incorporate hereunder. But no so- 
ciety already organized shall be required to incorporate 
hereunder, and any such society may amend its articles of 
incorporation from time to time in the manner provided 
therein or in its constitution and laws, and all such amend- 
ments shall be filed with the superintendent of insurance 
and shall become operative upon such filing, unless a later 
time be provided in such amendments or in its articles of 
incorporation, constitution or laws. (May 31, 1911, 102 v. 
033, §18; original G. C. Secs. 9481, 9482, 9473; R. S. See. 
3631-23; April 26, 1904, 97 v. 426, §13; April 27, 1896, 92 
v. 860, § 7.) 


Where a mutual protective association, organized under § 9427, 
is reorganized as a fraternal benefit society, the change does not 
affect policies then outstanding. Lentz v. Fritter, 92 O. S. 186 (1915). 

A fraternal benefit society, incorporated prior to the enactment 
of the present act, is authorized by this section to amend its articles 
of incorporation in the manner provided in its constitution in so far 
as its internal operations are concerned. The certificate of amend- 
ment should be filed with the superintendent of insurance. Rep. Atty. 
Gen. 1913, p. 96. 


Section 9474. (Organization; articles of incorporation.) Seven or 
more persons, citizens of the United States, and a majority of whom 
are citizens of this state, who desire to form a fraternal beneficiary asso- 
ciation, as defined by this chapter, may make and sign, giving their 
addresses, and acknowledge before some officer competent to take ac- 
knowledgment of deeds, articles of association in which shall be stated: 

1. ‘The proposed corporate name of the association, which shall 
not so closely resemble the name of any association or insurance com- 
pany already transacting business in this state as to mislead the public 
or lead to confusion. 

2. The purpose for which it is formed —which shall not include 
more liberal powers than are granted by this chapter, though any lawful 
social, intellectual, educational, moral or religious advantages may be set 
forth among the purposes of the association —and the mode in which its 
corporate powers are to be exercised. 

3. The names, residences and official titles of all the officers, trus- 
tees, directors, or other persons who are to have and exercise the general 
control and management of the affairs and funds of the association for 
the first year or until the ensuing election at which all such officers shall 
be elected by the supreme legislative or governing body. (97 v. 423, § 12.) 


Section 9475. (Merger by contract in writing. Approval 
of merger.) No domestic society shall merge with or accept 
the transfer of the membership or funds of any other society 
unless such merger or transfer is evidenced by a contract in 
writing, setting out in full the terms and conditions of such 
merger or transfer, and filed with the superintendent of in- 
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surance of this state, together with a sworn statement of 
the financial condition of each of said societies, by its presi- 
dent and secretary, or corresponding officers, and a certifi- 
cate of such officers, duly verified under oath of such officers 
of each of the contracting societies, that such merger or 
transfer has been approved by a vote of two-thirds of the 
members of the supreme legislative or governing body of 
each of said societies. 

Upon the submission of such contract, financial state- 
ments and certificates, the superintendent of insurance shall 
examine the same, and, if he shall find such financial state- 
ments to be correct and the such contract to be in con- 
formity with the provisions of this section, and that such 
merger or transfer is just and equitable to the members of 
each of said societies, he shall approve such merger or 
transfer, issue his certificate to that effect and thereupon 
the such contract of merger or transfer shall be of full force 
and effect. 

In ease such contract is not approved, the fact of its 
submission and its contents shall not be disclosed by the 
superintendent of insurance. (May 31, 1911, 102 v. 533, § 14; 
original G. C. Sees. 9483, 9473; R. S. Sec. 3631-23a; April 
26, 1904, 97 v. 426, § 14.) 


Section 9475. (Articles, etc., to be filed with the superintendent of 
insurance.) Such articles of association and duly certified copies of the 
constitution and laws, rules and regulations, copies of all proposed forms 
of benefit certificates, applications therefor, and literature to be issued by 
such association, and a bond in the sum of five thousand dollars, with 
sureties approved by the superintendent of insurance, conditioned upon 
the return of the advance payments, as herein provided, to applicants, 
if the organization is not completed within one year, shall be filed with 
such superintendent, who may require further information as he deems 
necessary. If the purposes of the association conform to the require- 
ments of this chapter and all the provisions of the law have been com- 
plied with, the superintendent shall so certify and retain and record the 
articles of association in a book kept for that purpose and furnish the 
incorporators a preliminary certificate authorizing the asociation to s0- 
licit members as hereinafter provided. (97 v. 423, § 12.) 


Section 9476. (License and renewal. Fee.) Societies 
which are now authorized to transact business in this state 
may continue such business until the first day of April next 
succeeding the passage of this act, and the authority of such 
societies may thereafter be renewed annually, but in all 
cases to terminate on the first day of the sueceeding April; 
provided, however, the license shall continue in full foree 
and effect until the new license be issued or specifically re- 
fused. For each such license of renewal the society shall 
pay the superintendent of insurance twenty-five dollars. A 
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duly certified copy or duplicate of such license shall be 
prima facie evidence that the licensee is a fraternal benefit 
society within the meaning of this act. (May 31, 1911, 102 
v. 533, §15; original G. U. Sec. 9485; R. S. Sec. 3631-23¢; 
April 26, 1904, 97 v. 426, §16; April 27, 1896, 92 v. 360, § 6.) 


Section 9476, (Commencing business.) Upon receipt of such cer- 
tificate from the superintendent of insurance the association may solicit 
members for the purpose of completing its organization and shall collect 
from each applicant the amount of not less than one death benefit as- 
sessment or payment, in accordance with its table of rates as provided 
by its constitution and laws, and issue to each such applicant a receipt for 
the amount so collected. But no such association shall incur any lia- 
bility other than for such advanced payments, nor issue any benefit 
certificate nor pay or allow, or offer or promise to pay or allow to any 
person any death or disability benefit until actual bona fide applications 
for death benefit certificates have been secured upon at least five hundred 
lives for at least one thousand dollars each and all such applicants 
for death benefits have been regularly examined by legally qualified 
practicing physicians and certificates of such examinations duly filed and 
approved by the chief medical examiner of such association; nor until 
ten subordinate lodges or branches into which the five hundred appli- 
eants have been initiated are established; nor until there has been sub- 
mitted to the superintendent of insurance, under oath of the president 
and secretary or corresponding officers of such association, a list of 
such applicants, giving their names, addresses, date examined, date 
approved, date initiated, name and number of the subordinate branch 
of which each applicant is a member, amount of benefits to be granted, rate 
of regular payments or assessments, which shall not be lower for death 
benefits than those required by the national fraternal congress table of 
mortality, with interest at four per cent per annum; nor until it is 
shown to the superintendent by the sworn statement of the treasurer or 
corresponding officer of such association that at least five hundred ap- 
plicants have each paid in cash at least one regular monthly payment 
or assessment as herein provided per one thousand dollars of indemnity 
to be effected, which payments in the aggregate amount to at least 
twenty-five hundred dollars, all of which shall be credited to the mortuary 
or disability fund on account of such applicants and no part of which 
may be used for expenses. (97 v. 423, § 12). 


Section 9477. (License ‘to foreign society and how ob- 
tained. Renewal. Qualifications. Fee. Refusal—revoca- 
tion.) No foreign society now transacting business, organ- 
ized prior to the passage of this act, which is not now au- 
thorized to transact business in this state, shall transact any 
business herein without a license from the superintendent 
of insurance. Any such society shall be entitled to a license 
to transact business within this state upon filing with the 
Superintendent a duly certified copy of its charter or articles 
of association; a copy of its constitution and laws, certified 
by its secretary or corresponding officer; a power of attor- 
ney to the superintendent as hereinafter provided; a state- 
ment of its business under oath of its president and secre- 
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tary, or corresponding officers, in the form required by the 
superintendent, duly verified by an examination made by 
the supervising insurance official of its home state or other 
state satisfactory to the superintendent of insurance of this 
state; a certificate from the proper official in its home state, 
province or country, that the society is legally organized; 
a copy of its contract, which must show that benefits are 
provided for by periodical, or other payments by persons 
holding similar contracts; and upon furnishing the superin- 
tendent such other information as he may deem necessary 
to a proper exhibit of its business and plan of working, and 
upon showing that its assets are invested in accordance with 
the laws of the state, territory, district, province or country 
where it is organized, he shall issue a license to such society 
to do business in this state until the first day of the succeed- 
ing April, and such liceuse shall, upon compliance with the 
provisions of this act, be renewed annually, but in all cases 
to terminate on the firs. day of the succeeding April; pro- 
vided, however, that license shall continue in full force and 
effect until the new license be issued or specifically refused. 
Any foreign society desiring admission to this state shall 
have the qualifications required of domestic societies or- 
ganized under this act and have its assets invested as re- 
quired by the laws of the state, territory, district, country, 
or province where it is organized. For each such licen.e or 
renewal the society shall pay the superintendent twenty-five 
dollars. When the superintendent refuses to license any 
society, or revokes its authority to do business in this state, 
he shall reduce his ruling, order or decision to writing and 
file the same in his office, and shall furnish a copy thereof, 
together with a statement of his reasons, to the officers of 
the society, upon request, and the action of the superinten- 
dent shall be reviewable by proper proceedings in any court 
of competent jurisdiction within the state; provided, how- 
ever, that nothing contained in this or the preceding section 
shall be taken or construed as preventing any such society 
from continuing in good faith all contracts made in this 
state during the time such society was legally authorized to 
transact business herein. (May 31, 1911, 102 v. 533, § 16: 
original G. C. Sees. 9486, 9487, 9488; R. S. See. 3631-23d; 
April 26, 1904, 97 v. 427, §17; May 12, 1902, 95 v. 606; April 
27, 1896, 92 v. 360, § 3.) 


Where the superintendent refuses to renew a license, for causes eX: 
isting prior to the expiration of the license, the superintendent must give 
notice to the foreign society as required by § 9490. 

State vy. Lemert. 11 N. bam. s..do0° 18°, D2 Use (C] PeaLolopE 

A foreign society, authorized to pay death benefits only in the 
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event of death from accident, and therefore unable to annually re- 
port a valuation of death certificates as required by the Ohio law, is 
not entitled to a license to do business in Ohio. Opins. Atty. Gen. 
OLG, p. O7. 

Action against foreign society on contract issued in its home 
state. See Modern Woodmen v. Myers, 99 O. S. 87 (1918). 

Under the former statute (Rev. Stats. § 3631-11), it was held manda- 
tory upon the superintendent of insurance to issue a license, when the 
application for admission showed compliance with the statute, and that 
the superintendent was not authorized to make inquiry except as to 
whether the laws of the home state of the society provided for formal 
authorization of any association to do business. 

State v. Vorys, 69 O. S. 56, 66 (1903). 

State y. Lemert, 10 N. P. n. s. 183;.21 L. D. 113 (1910). 

Failure of a foreign society to comply with this section does not 
invalidate a certificate issued by it. 

Brewing Co. v. Cassman, 21 C. C. 465; 12 C. D. 141 (1900). 


Section 9477. (How advanced payments held.) Such advanced 
payments, during the period of organization shall be held in trust for 
and, if the organization is not completed within one year as_herein- 
after provided, returned to the applicants. (97 v. 423, § 12.) 


Section 9478. (Supt. attorney for societies, on whom 
legal process shall be served. Copies, sufficient evidence. 
Time of pleading.) Every society, whether domestic or for- 
eign, now transacting business in this state shall, within 
thirty days after the passage of this act, and every such 
society, hereafter applying for admission, shall, before be- 
ing licensed, appoint in writing the superintendent of in- 
surance and his successors in office to be its true and lawful 
attorney, upon whom all legal process in any action or pro- 
ceeding against it shall be served, and in such writing shall 
agree that any lawful process against it which is served 
upon such attorney shall be of the same legal foree and 
validity as if served upon the society and that the authority 
shall continue in force so long as any liability remains out- 
standing in this state. 

Copies of such appointment, certified by such superin- 
tendent of insurance, shall be deemed sufficient evidence 
thereof and shall be admitted in evidence with the same 
foree and effect as the original thereof might be admitted. 
Service shall only be made upon such attorney, must be 
made in duplicate upon the superintendent of insurance or 
in his absence upon the person in charge of his office and 
shall be deemed sufficient service upon such society; pro- 
vided, however, that no such service shall be valid or bind- 
ing against any such society when it is required thereunder 
to file its answer, pleading or defense in less than thirty 
days from the date of mailing the copy of such service to 
Such society. When legal process against any such society 
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is served upon such superintendent of insurance he shall 
forthwith forward by registered mail one of the duplicate 
copies prepaid and directed to its secretary or correspond- 
ing officer. Legal process shall not be served upon any such 
society except in the manner provided herein. (May 31, 
1911, 102 v. 541, §17; original G. C. Secs. 9489, 9490, 9491; 
R. S. Sec. 3631-23e; April 26, 1904, 97 v. 428, §18; April 27, 
1896, 92 v. 360, § 5.) 


Section 9478. (Certificate of compliance.) The superintendent of in- 
surance may make such examination and require further information as he 
deems advisable, and upon presentation of satisfactory evidence that the 
association has complied with al] the provisions of the law he shall issue 
to it a certificate to that effect. Such certificate shall be prima facie 
evidence of the existence of the association at the date thereof. (97 va 
423, § 12.) 


Section 9479. (Place of meetings.) Any domestic society 
may provide that the meetings of its legislative or governing 
body may be held in any state, district, province or terri- 
tory wherein such society has subordinate branches, and all 
business transacted at such meetings shall be as valid in all 
respects as if such meetings were held in this state; but its 
principal office shall be located in this state. (May 31, 1911, 
102 v. 541, § 18; original G. C. Sec. 9492; R. S. See. 3631-23f; 
April 26, 1894, 97 v. 428, §19; April 27, 1896, 92 v. 360, § 9.) 


Section 9479. (Certified copies of certificate.) The superintendent 
of insurance shall cause a record of such cerificate to be made and 2 
certified copy of the record may be given in evidence with like effect 
as the original certificate. (97 v. 423, § 12.) 


Section 9480. (Non-individual liability.) Officers and 
members of the supreme, grand or any subordinate body of 
any such incorporated society shall not be individually liable 
for the payment of any disability or death benefit provided 
for in the laws and agreements of such society ; but the same 
shall be payable only out of the funds of such society and 
in the manner provided by its laws. (May 31, 1911, 102°%8 
041, § 19; original G. C. Sec. 9493; R. S. Sec. 3631-23¢; April 
26, 1904, 97 v. 428, § 20.) 


The trustees or directors are not liable for debts of the society 
under G. C. § 8666 although such debts are incurred by the trustees 
“15085 expenses. Paper Co. v. Chevaliers, 18 ©. C. n. s. 257, 195 

The members of a society are not liable to another member of such 
society for benefits unless there is some law of the society expressly mak- 
ing them so liable. ; 

Myers v. Jenkins, 63 O. S. 101 (1900) ; reversing 16 C. C, 545. 
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Section 9480. (Validity of preliminary certificate.) No preliminary 
certificate so granted shall be valid after one year from its date, or after 
such further period, not exceeding one year, as may be authorized by the 
superintendent of insurance, upon cause shown, unless the five hundred 
applicants herein required have been secured and the organization com- 
pleted as above provided. ‘The articles of association and all proceedings 
thereunder shall become null and void in one year from the date of such 
preliminary certificate or at the expiration of the extended period, unless 
the association has completed its organization and commenced business 
as hereinbefore provided. When any domestic association has discontinued 
business for one year, its charter shall become null and void. (97 v. 
423, § 12.) 


Section 9481. (Laws of society to be binding on members 
and beneficiaries.) The constitution and laws of the society 
may provide that no subordinate body, nor any of its sub- 
ordinate officers or members shall have the power or au- 
thority to waive any of the provisions of the laws and con- 
stitution of the society, and the same shall be binding on 
the society and each and every member thereof and on all 
beneficiaries of members. (May 31, 1911, 102 v. 542, § 20; 
original G. C. Sec. 9494; R. S. See. 3631-23h; April 26, 1904, 
97 v. 429, § 21.) 


Provisions denying the power of subordinate officers to waive the 
provisions of the laws of the order were upheld, prior to the enactment 
of this section. 

(Conditions as to reinstatement of suspended members.) 

Pete v. Woodmen, 5 C. C. n. s. 446; 16 C. D. 653 (1904); aff’d, no 

rep., 74 O. S. 445. 

{Persons engaged in certain occupations ineligible for membership. ) 
Grand Lodge v. Bunkers, 3 C. C. n. s. 256: 13 C. D. 487 (1902). 
For respective rights and liabilities of supreme and_ subordinate 

lodges, see note to § 9463. 


Section 9481. (Powers retained.) Any association now engaged in 
transacting business in this state, may exercise all of the rights conferred 
herein, and all of the rights, powers and privileges now exercised or pos- 
sessed by it under its charter or articles of association not inconsistent 
with this chapter, or it may be reincorporated hereunder. (97 v. 426, § 13.) 


Section 9482. (Benefits not liable to process of law.) No 
money or other benefit, charity or relief or aid to be paid, 
provided or rendered by any such society shall be liable to 
attachment, garnishment or other process, or be_ seized, 
taken, appropriated or applied by any legal or equitable 
process or operation of law to pay any debt or lability of 
a member or beneficiary, or any other person who may have 
a right thereunder, either before or after payment. (May 
mi, 1911, 101 v. 542, § 21; April 27, 1896, 92 v. 360, § 8; R. 
S. Sec. 3631-18, 97 v. 433.) 


A former statute (Rev. Stats. § 3631-18; 92 v. 360, §8) exempting 


G. C. § 9484 OHIO PRIVATE CORPORATIONS. 1770 


benefits from the claims of creditors of members and_ beneficiaries was 
held unconstitutional. 
Williams v. Donough, 65 O. S, 499 (1901). 
Benefits of a society which is not a fraternal society as defined 
in § 9462 are not exempt. 
Hildreth v./) Ke. Pi48 Ne P6405 Te, 1D: 1682 (1901). 
Former statute construed. 
Brewing Co. v. Cassman, 21 C. C. 465; 12 C. D. 141 (1900); re- 
versing, 9 L. D. 599 (dismissed in supreme court, 44 W. L. B. 
186). ; 
The beneficiary may, after the death of the insured, assign her claim 
under the benefit certificate to secure her debt. 
Brewing Co. v. Cassman, 21 C. C. 465; 12 CG. D. 141 (1900). 


Section 9482. (Amendments.) No association already organized shall 
be required to reineorporate hereunder, nor to adopt the rates prescribed 
herein for new associations, in order to avail itself of the privileges of 
this chapter. Such an association may amend its articles of association 
from time to time in the manner provided herein, or in its constitution 
or laws. All such amendments shall be filed with the superintendent 
of insurance and become operative upon the filing, unless a later time 
be provided in the amendments, or in its articles of association, con- 
stitution or laws. (97 vy. 426, § 13.) 


Section 9483. (Changes of constitution must be filed with 
superintendent.) Every society transacting business under 
this act shall file with the superintendent of insurance a 
duly certified copy of all amendments of or additions to its 
constitution and laws within ninety days after the enact- 
ment of the same. Printed copies of the constitution and 
laws as amended, changed or added to, certified by the see- 
retary or corresponding officer of the society, shall be prima 
facie evidence of the legal adoption thereof. (May 31, 1911, 
102 v. 542, § 22; original G. C. Sec. 9496; R. S. See. 3631-23] ; 
April 26, 1904, 97 v. 429, § 23.) 


Section 9483. (Transfer of membership.) No domestic association 
shall transfer its membership or funds to any association not authorized 
by the superintendent of insurance to transact business in this state; 
nor transfer its membership or funds to any licensed association, unless 
the contract of transfer has been approved by a two-thirds vote of the 
members of the supreme body of the association whose membership 1s 
proposed to be transferred; and by a two-thirds vote of the trustees or 
board having charge of the association proposing to take such member- 
ship. (97 v. 426, § 14.) 


Section 9484, (Verified statement of standing. Addi- 
tional report of valuation. Verified valuation. Separate 
funds. Printed report to each beneficiary [member]. In- 
creased assessments.) Every society transacting business in 
this state shall annually, on or before the first day of March, 
file with the superintendent of insurance, in such form as 
he may require, a statement under oath of its president and 


r 
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secretary or corresponding officers, of its conditions and 
standing on the thirty-first day of December next preced- 
ing, and of its transactions for the year ending on that date 
and also shall furnish such other information as the super- 
intendent may deem necessary to a proper exhibit of its 
business and plan of working. The superintendent may at 
other times require any further statement he may deem 
necessary to be made relating to such society. 

In addition to the annual report herein required, each 
society shall annually report to the superintendent a valua- 
tion of its certificates in force on December 31, last pre- 
ceding; excluding those issued within the year for which 
the report is filed, in cases where the contributions for the 
first year, in whole or in part, are used for current mortal- 
ity and expenses; provided the first report of valuation 
shall be made as of December 31, 1912. Such report of 
valuation shall show, as contingent liabilities, the present 
mid-year value of the promised benefits provided in the 
constitution and laws of such society under certificates then 
Subject to valuation; and, as contingent assets, the present 
mid-year value of the future net contributions provided in 
the constitution and laws as the same are in practice actu- 
ally collected. At the option of any society, in leu of the 
above, the valuation may show the net value of the certifi- 
cates subject to valuation hereinbefore provided, and such 
net value, when computed in case of monthly contributions, 
may be the mean of the terminal values for the end of the 
preceding and of the current insurance years. 

Such valuation shall be certified by a competent ac- 
countant or actuary, or, at the request and expense of the 
Society, verified by the actuary of the department of insur- 
ance of the home state of the society, and shall be filed with 
the superintendent within ninety days after the submission 
of the last preceding annual report. The legal minimum 
Standard of valuation for all certificates, except for disability 
benefits, shall be the National Fraternal Congress Table of 
Mortality as adopted by the National Fraternal Congress 
April 23, 1899, or, at the option of the society, any higher 
table; or, at its option it may use a table based upon the 
Society’s own experience of at least twenty years and cover- 
ing not less than one hundred thousand lives with interest 
assumption not more than 4 per centum per annum. Each 
such valuation report shall set forth clearly and fully the 
mortality and interest basis and the method of valuation. 
Any society providing for disability benefits shall keep the 
net contributions for such benefits in a fund separate and 
apart from all other benefit and expense funds and the 
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valuation of all other business of the society; provided, that 
where a combined contribution table is used by a society for 
both death and permanent total disability benefits, the val. 
uation shall be according to tables of reliable experience 
and in such ease a separation of funds shall not be required. 

The valuation herein provided for shall not be consid- 
ered or regarded as a test of the financial solvency of the 
society, but each society shall be held to be legally solvent 
so long as the funds in its possession are equal to or in 
excess of its matured liabilities. 

Beginning with the year 1914, a report of such valua- 
tion and an explanation of the facts concerning the condi- 
tion of the society thereby disclosed shall be printed and 
mailed to each beneficiary member of the society not later 
than June 1 of each year; or, in heu thereof, such report 
of valuation and showing of the society’s condition as 
thereby disclosed, may be published in the society’s official 
paper and the issue containing the same mailed to each 
beneficiary member of the society. The laws of such society 
shall provide that if the stated periodical contributions of 
the members are insufficient to pay all matured death and 
disability claims in full, and to provide for the creation and 
maintenance of the funds required by its laws, additional, 
increased or extra rates of contribution shall be collected 
from the members to meet such deficiency; and such laws 
may provide that, upon the written application or consent 
of the member, his certificate may be charged with its pro- 
portion of any deficiency disclosed by valuation, with inter- 
est not exceeding five per centum per annum. (May 31, 
1911, 102 v. 542, § 23; original G. C. Sec. 9497; R. S. See. 
3631-23k; April 26, 1904, 97 v. 429, § 24; April 27, 1896, 92 
v. 360, § 4.) 


Section 9484. (Time for commencing action against fraternal asso- 
ciations. Duty of association, as to furnishing information.) No mem- 
ber of any association organized or operating under the provisions of this 
act, or his beneficiary, or his legal representatives, or any other person 
in any way interested in any of his benefits, or any person deriving legal 
rights from him, shall commence any action or other legal proceedings 
in any of the courts of this state, on account of his contract insurance, 
against the supreme or governing body of such association, until after 
he shall have exhausted all the reasonable remedies provided in the con- 
stitution and laws of such association by appeals and otherwise that cam 
be determined within one year after the filing of proof of death or dis- 
ability. 

Such association after notice of the death of the insured must give 
to such beneficiary or his legal representatives or any other person in any 
way interested in any of the benefits or any person deriving legal rights 
in the same, such information and help as should enable him to know 
how to exhaust all of the remedies provided in the constitution and laws 
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of such association by appeals and otherwise. (April 23, 1910, 101 v. 119; 
97 v. 426, § 15.) 


Section 9485. (Maintenance of financial condition at each 
triennial valuation; proceedings to dissolve on failure.) If 
the valuation of the certificates, as hereinbefore provided, on 
December 31, 1920, shall show that the present value of 
future net contributions, together with the admitted assets, 
is less than the present value of the promised benefit and 
acerued labilities, such society shall thereafter maintain said 
financial condition at each succeeding triennial valuation in 
respect of the degree of deficiency as shown in the valuation 
as of December 31, 1920. If at any succeeding triennial val- 
uation such society does not show at least the same condition, 
the superintendent shall direct that it thereafter comply with 
the requirements herein specified. If the next succeeding tri- 
ennial valuation after the receipt of such notice shall show 
that the society has failed to maintain the conditions re- 
quired herein, the superintendent may, in the absence of good 
eause shown for such failure, institute proceedings for the 
dissolution of such society, in accordance with the provision 
of section 9486 of this act, or in the case of a foreign society, 
its license may be cancelled in the manner provided in this 
act. 

Any such society, shown by any triennial valuation, sub- 
sequent to December 31st, 1920, not to have maintained the 
condition herein required, shall within two years thereafter, 
make such improvement as to show a percentage of deficiency 
not greater than as of December 31st, 1920, or thereafter, as 
to all new members admitted, be subject, so far as stated 
rates of contribution are concerned, to the provisions of 
section 9473 of this act, applicable in the organization of new 
societies; provided that the net mortuary or beneficiary con- 
tributions and funds of such new members shall be kept 
separate and apart from the other funds of the society. If 
such required improvement is not shown by the succeeding 
triennial valuation, then the said new members may be placed 
in a separate class and their certificates valued as an inde- 
pendent society in respect to contributions and funds. (108 
(Pt. 1) v. 688; 102 v. 544, § 23a.) 


Section 9485-1. (Charge for cost of insurance. Provision 
for transfer. Valuation of certificates on tabular basis. 
How deficiencies met. When assets carried separately for a 
class. Table of rates and credits filed with annual report. 
Surplus may be maintained over credits and reserve.) In 
lieu of the requirements of sections 9484 and 9485, any so- 
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ciety accepting in its laws the provisions of this section may 
value its certificates on a basis, herein designated ‘‘accumu- 
lation basis,’’ by crediting each member with the net amount 
contributed for each year and with interest at approximately 
the net rate earned and by charging him with his share of 
the losses for each year, herein designated ‘‘cost of insur- 
ance’’ and carrying the balance, if any, to his eredit. The 
charge for the cost of insurance may be according to the 
actual experience of the society applied to a table of mor- 
tality recognized by the law of this state, and shall take into 
consideration the amount at risk during each year, which 
shall be the amount payable at death less the credit to the 
member. Except as specifically provided in its articles or 
laws or contracts, no charge shall be carried forward from 
the first valuation hereunder against any member for any 
past share of losses exceeding the contributions and credit. 
If, after the first valuation, any member’s share of losses for 
any year exceeds his credit, including the contribution for 
the year, the contribution shall be increased to cover his 
share of the losses, and, if the credit at the time any benefit 
becomes payable during the lifetime of the member, including 
any available funds does not equal such benefit, the contribu- 
tions to be made by him or on his behalf shall be inereased 
by the difference. Any such excess share of losses charge- 
able to any member may be paid out of a fund or contribu- 
tions especially created or required for such purpose. 


Any member may transfer to any plan adopted by the 
society with net rates on which tabular reserves are main- 
tained, and on such transfer shall be entitled to make such 
application of his credit as provided in the laws of the 
society. 

Certificates issued, rerated or readjusted on a_ basis 
providing for adequate reserves to mature such certificates 
upon assumptions for mortality and interest recognized by 
law of this state shall be valued on such basis, herein desig- 
nated the ‘‘tabular basis,’’ provided that if on the first 
valuation under this section a deficiency in reserve shall be 
shown for any such certificate, the same shall be valued on 
the accumulation basis. 

Whenever in any society having members upon the 
tabular basis and upon the accumulation basis, the total of 
all costs of insurance provided for any year shall be insuffi- 
cient to meet the actual death and disability losses for the 
year, the deficiency shall be met for the year from the 
available funds after setting aside all credits in the reserve; 
or from increased contributions or by an increase in the 
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number of assessments applied to the.society as a whole or 
to classes of members as may be specified in its laws. Say- 
ings from a lower amount of death losses may be returned 
in like manner as may be specified in its laws. 

If the laws of the society so provide, the assets represent- 
ing the reserves of any separate class of members may be 
earried separately for such class as if in an independent 
society, and the required reserve accumulation of such elass 
so set apart shall not thereafter be mingled with the assets 
of other classes of the society. 

A table showing the rates being paid by and the ecred- 
its to individual members at each age and year of entry, 
and showing opposite each credit the tabular rates and the 
tabular reserve required, or at the option of the society the 
required reserve on a level rate equivalent to that being 
paid, according to assumption of mortality and _ interest 
recognized by the laws of this state and adopted by the 
society, and, in either ease, including any benefit payable 
at a specified age or on account of old age disability shall 
be filed by the society with each annual report and also be 
furnished to each member before July first of each year. 

In lieu of the aforesaid statement there may be fur- 
nished to each member within the same time a statement 
giving the data aforesaid for such member. No table or 
statement need be made or furnished when the reserves are 
maintained on the tabular basis. 

For this purpose, individual bookkeeping accounts for 
each member shall not be required and all calculations may 
be made by actuarial methods. 

Nothing herein contained shall prevent the mainte- 
nance of such surplus over and above the credits on the 
accumulation basis and the reserves on the tabular basis as 
the society may provide by or pursuant to its laws; nor be 
construed as giving to the individual member any right 
or claim to any such reserve or credit other than in man- 
ner as expressed in the contract and its laws; nor as mak- 
ing any such reserve or credits a liability in determining 
the legal solvency of the society. (108 (Pt. 1) v. 688.) 


Section 9486. (Visitation and examination. Action in 
quo warranto, on failure to comply with act. Notice.) The 
superintendent of insurance, or any person he may appoint, 
shall have the power of visitation and examination into the 
affairs of any domestic society. He may employ assistants 
for the purpose of such examination, and he, or any person 
he may appoint, shall have free access to all the books, 
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papers and documents that relate to the business of the 
society and may summon and qualify as witness under oath 
aud examine its officers, agents and employes, or other per- 
sons in relation to the affairs, transactions and condition of 
the society. 

The expense of such examination shall be paid by the 
state upon statement furnished by the superintendent of 
insurance, and the examination shall be made at least once 
in three years. 

Whenever after examination the superintendent of in- 
surance is satisfied that any domestic society has failed to 
comply wth any provisions of this act, or is exceeding its 
powers, or is not carrying out its contracts in good faith, 
or is transacting business fraudulently; or whenever any 
domestic society, after the existence of one year or more, 
shall have a membership of less than 400 (or shall deter- 
mine to discontinue business), the superintendent of insur- 
ance may present the facts relating thereto to the attorney- 
general, who shall, if he deem the circumstances warrant, 
commence an action in quo warranto in a court of compe- 
tent jurisdiction, and such court shall thereupon notify the 
officers of such society of a hearing, and if it shall then 
appear that such society should be closed, such society shall 
be enjoined from carrying on any further business and 
some person shall be appointed receiver of such society, and 
shall proceed at once to take possession of the books, papers, 
moneys and other assets of the society and shall forthwith, 
under the direction of the court, proceed to close the affairs 
of the society and to distribute its funds to those entitled 
thereto. 

No such proceedings shall be commenced by the attorney- 
general against any such society until after notice has 
been duly served on the chief executive officers of the so- 
ciety and a reasonable opportunity given to it, on a date to 
be named in such notice, to show cause why such proceed- 
ings should not be commenced. (May 31, 1911, 102 v. 545, 
§ 24; original G. C. Sees. 9498, 9499, 9500; R. S. See. 3631- 
231; April 26, 1904, 97 v. 429, § 25.) 

The superintendent of insurance and attorney-general have discretion 
as to instituting proceedings in quo warranto in case examination by the 
superintendent discloses insolvency. 

Rep. Atty. Gen. 1908-1909, p. 179. 

Proceedings can not be instituted against an unincorporated society 
licensed under the laws of Ohio, but which subsequently moved its assets 


and office to another state. 
Rep. Atty. Gen. 1908-1909, p. 184. 


Administration and distribution of funds upon dissolution or insol- 
vency. Priorities. The adjudication of a claim in favor of a beneficiary, 


— 
. 
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and the issuing of a warrant therefor on the treasury of the society, 
is a disposition of the fund which is entitled to priority over claims ot 
general creditors. 

Hunt v. Supreme Lodge, 5 O. L. R. 374 (1907). 

State v. Grand Lodge, 11 C. C. n. s. 438; 20 UC. D. 818 (1907). 
Priorities as between different classes of certificate holders. 

Jn re Mutual Aid Ass’n, 3 N. P. 145; 4 L. D. 272 (C. P. 1895). 

The expectancy of life of beneficiaries at the time of dissolution 
determines their interest in the fund. 

Collier v. Ass’n, 1 W. L. B. 18 (Super. Ct. Cin. 1876). 

Where the constitution of a society provided that the funds of sub- 
ordinate lodges should belong to and be subject to the supreme lodge, 
and, upon insolvency of the society, a receiver was appointed in the 
state where the supreme body was located, the funds of subordinate 
lodges were held to be subject to the order of such receiver, and local 
Teceivers appointed in other states were treated as ancillary receivers, 

Schroeder v . Iron Hall, 7 N. PB. 248; 1 L. D. 408 (C. P. 1895). 


Section 9486. (Admission of foreign associations.) No foreign 
association shall do any business in this state without a license from the 
superintendent of insurance. Such an association shall be entitled to a 
license to transact business within the state, upon filing with the superin- 
tendent a duly certified copy of its charter or articles of association; a 
copy of its constitution or laws, certified by its secretary or corresponding 
officer, a power of attorney to the superintendent as hereinafter provided; 
a statement, under oath, of its president and secretary or corresponding 
officer, in the form required by the superintendent, duly verified by an 
examination made by the supervising insurance official of its home state 
of its business for the preceding year; a certificate from the proper 
official, in its home state, province or country, that the association is 
legally organized; a copy of its contract, which must show that benefits 
are provided for by assessments upon, or other payments by, persons 
holding similar contracts, and upon furnishing the superintendent sueh 
other information as he may deem necessary to a proper exhibit of its 
business and plan of working. Upon showing also that its assets are 
invested in accordance with the laws of the state, territory, district, 
province or country where it is organized, ne shall issue a license to such 
association to do business in this state until the first day of the suc- 
ceeding April. Upon compliance with the provisions of this chapter, such 
license must be renewed annually, but in all cases to terminate on the 
first day of the succeeding April. (97 v. 427, § 17.) 


Section 9487. (Application for receiver, etc.) No appli- 
cation for injunction against or proceedings for the dissolu- 
tion of or the appointment of a receiver for any such do- 
mestic society or branch thereof shall be entertained by any 
court in this state unless the same is made by the attorney- 
general. (May 31, 1911, 102 v. 545, § 25; original G. C. See. 
9501; R. S. Sec. 3631-23m; April 26, 1904, 97 v. 430, § 26; 
April 27, 1896, 92 v. 360, § 11.) 


Section 9487. (Foreign association not doing business herein, not 
required to change rates.) Nothing contained in this chapter shall re- 
quire any such foreign association, not now authorized to transact busi- 
ness in this state to conform its rates of assessment to those prescribed 
by the national fraternal congress mortality table as a condition precedent 
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to the securing of such license or any renewal thereof. Any foreign asso- 
ciation hereafter organized, desiring admission to this state, in addition 
to the requirements of this and the preceding section, must show that it 
collects from all of its members for death benefits, assessments not lower 
than those required by the national fraternal congress mortality table, 
with interest at four per cent, have the further qualifications required 
of domestic associations organized under this chapter, and have its assets 
invested as required by the laws of the state, territory, district, country 


ry 


or province where it is organized, (97 v. 427, § 17.) 


Section 9488. (Examination of foreign societies. Effect 
of refusal.) The superintendent of insurance, or any per- 
son whom he may appoint, may examine any foreign so- 
ciety transacting or applying for admission to transact. busi- 
hess in this state. Such superintendent may employ as- 
sistants, and he, or any person he may appoint, shall have 
free access to all the books, papers and documents that re- 
late to the business of the society, and may summon and 
[qualify], as witness under oath and examine its officers, 
agents and employes and other persons in relation to the 
affairs, transactions and conditions of the society. He may, 
in his discretion, accept in lieu of such examination the ex- 
amination of the insurance department of the state, terri- 
tory, district, province or country where such society is or- 
ganized. The actual expenses of examiners making any 
such examination shall be paid by the society upon state- 
ment furnished by the superintendent of insurance. 

If any such society or its officers refuse to submit to 
such examination, or to comply with the provisions of the 
seetion relative thereto, the authority of such society to 
write new business in this state shall be suspended or license 
refused until satisfactory evidence is furnished the super- 
intendent relating to the condition and affairs of the society, 
and during such suspension the society shall not write new 
business in this state. (May 31, 1911, 102 v. 546, § 26; 
original G. C. Sees. 9502, 9503: R. S. See. 3631-23n; April 
26, 1904, 97 v. 480, § 27.) 


Section 9488. (Fees; refusal or revocation of license.) For each 
such license or renewal, the association shall pay the superintendent 
twenty-five dollars. When the superintendent refuses to license any as- 
sociation or revokes its authority to do business in this state, he shall 
reduce his ruling, order or decision to writing and file it in his office, 
and upon request furnish a copy thereof, together with a statement of 
his reasons, to the officers of the association. The action of the super- 
intendent shall be reviewable by proper proceedings in any court of com- 
petent jurisdiction within this state. Nothing herein shall prevent any 
such association from continuing in good faith all contracts made in this 
state during the time its was legally authorized to transact business there- 
in. (O07 y.4275 8 174 
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Section 9489. (No publicity pending investigation.) 
Pending, during or after an examination or investigation of 
any such society, either domestic or foreign, the superinten- 
dent of insurance shall make public no financial statement, 
report or finding, nor shall he permit to become public any 
financial statement, report or finding affecting the status, 
standing or rights of any society, until a copy thereof shall 
have been served upon such society, at its home office, nor 
until such society shall have been afforded a reasonable op- 
portunity to answer any such financial statement, report 
or finding, and to make such showing in connection there- 
with as it may desire. (May 31, 1911, 102 v. 546, § 27.) 


Section 9489. (Power of attorney.) very foreign association tran- 
sacting business in this state, and every such association applying for 
admission, before being licensed, must appoint in writing the superin- 
tendent of insurance and his successors in office to be its true and lawful 
attorney upon whom all legal process in any action or proceeding against 
it may be served, and in such writing agree that any lawful process 
against it, which is so served shall be of the same legal force and 
validity as if served upon the association; also that the authority shall 
continue in foree so long as any liability remains outstanding in this 
State. (97 v. 428, § 18.) 


Section 9490. (Causes for revocation. Notice. Review.) 
When the superintendent of insurance on investigation is 
satisfied that any foreign society transacting business under 
this act has exceded its powers, or has failed to comply 
with any provisions of this act, or is conducting business 
fraudulently, or is not carrying out its contracts in good 
faith, he shall notify the society of his findings, and state 
in writing the grounds of his dissatisfaction, and after rea- 
sonable notice require such society, on a date named, to show 
cause why its license should not be revoked. If on the date 
named in such notice such objections have not been re- 
moved to the satisfaction of such superintendent, or the 
society does not present good and sufficient reasons why 
its authority to transact business in this state should not 
at that time be revoked, he may revoke the authority of the 
society to continue business in this state. All decisions and 
findings of the superintendent made under the provisions 
of this section may be reviewed by proper proceedings in 
any court of competent jurisdiction, as provided in section 
16 [G. C. Sec. 9477] of this act. (May 31, 1911, 102 v. 546, 
§ 28; original G. C. Sees. 9504, 9505; R. S. See. 3631-230; 
April 26, 1904, 97 v. 431, § 28; April 27, 1896, 92 v. 360, § 11.) 

The notice of revocation or discontinuance of the license, required 


by this section, is mandatory and jurisdictional. 
State v. Lemert, 11 N. P. n. s. 535; 21 L. D. 118 (C. P. 1911). 
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Section 9490. (How service of process made.) Copies of such ap- 
pointment, certified by the superintendent of insurance, shall be deemed 
sufficient evidence thereof and be admitted in evidence with the same 
force and effect as the original. Service may he made only upon such 
attorney, must be made in duplicate, and shall be deemed sufficient ser- 
vice upon such association; except that no such service shall be valid 
or binding against an association if it is required thereunder to file its 
answer, pleading or defense in less than thirty days after the date of 
service. (Uf -v. 428, 6.15.) 


Section 9491. (Lodges, societies, orders and associations 
excepted. Superintendent of insurance may require infor- 
mation. No compensation for securing new members. What 
societies may be licensed hereunder.) Nothing contained in 
this act shall be construed to affect or apply to grand or sub- 
ordinate lodges of Masons, Odd Fellows or Knights of 
Pythias (exclusive of the insurance department of the Su- 
preme Lodge Knights of Pythias), and the Junior Order of 
United American Mechanies (exclusive of the beneficiary de- 
gree or insurance branch of the National Council Junior 
Order United American Mechanies), or the National Council 
Daughters of America Benefit Department, or societies which 
limit their membership to any one hazardous occupation, nor 
to similar societies which do not issue insurance certificates, 
nor to an association of local lodges of a society now doing 
business in this state which provides death benefits not ex- 
eeeding three hundred dollars to any person, or disability 
benefits not exceeding three hundred dollars in any one year, 
to any one person, or both, nor to any contracts of reinsur- 
ance business on such plan in this state, nor to domestic so- 
cieties which limit their membership to the employees of @ 
particular city or town, designated firm, business house or 
corporation, nor to domestic lodges, orders or associations of 
a purely religious, charitable and benevolent description, 
which do not provide for a death benefit of more than one 
hundred dollars, or for disability benefits of more than one 
hundred and fifty dollars to any one person in any one 
year; provided, always, that any such domestic order or 
society which has more than five hundred members, and 
provides for death or disability benefits, and any such do- 
mestic lodge, order or society which issues to any person 4 
certificate providing for the payment of benefits, shall not 
be exempt by the provisions of this section, but shall comply 
with all the requirements of this act; nor to any endowment 
fund created by a conference or other general ecclesiastical 
body of a religious denomination held in the United States 
and incorporated under sections ten thousand eleven and 
ten thousand twelve of the General Code of Ohio for the 


a 
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payment of pensions or benefits to superannuated ministers 
and missionaries of such religious denomination, their 
widows and children, where not to exceed forty per cent. 
of the cost and expense of such fund is assessed against the 
members thereof, and the balance is contributed by such 
conference or religious denomination or from other sources, 
and where the benefits to be paid to any one person in any 
one year shall not exceed the sum of six hundred dollars; 
and provided further, that nothing in sub-section 2, of see- 
tion 5, and paragraph 3rd, of section 12, and section 23 and 
section 23a of this chapter, shall affect or apply to any cor- 
poration, society, order or voluntary association, which was 
prior to the first day of January, 1911, organized and doing 
business in this state on the lodge system, as provided in 
section 2 of this chapter, which issues death certificates in 
a sum not exceeding $500.00 to any one member, and whose 
membership is confined and limited exclusively to persons 
of one particular religious faith. 

The superintendent of insurance may require from any 
society such information as will enable him to determine 
whether such society is exempt from the provisions of this 
act. 

No society, which is exempt by the provisions of this 
section from the requirement of this act, shall give or allow, 
or promise to give or allow, to any person any compensa- 
tion for procuring new members. 

Any fraternal benefit society, heretofore organized and in- 
corporated and operating within the definition set forth 
in sections 1, 2 and 3 of this act, providing for benefits in 
ease of death or disability resulting solely from accidents, 
but which does not obligate itself to pay death or sick ben- 
efits, may be licensed under the provisions of this act, and 
shall have all the privileges and shall be subject to all the 
provisions and regulations of this act, except that the pro- 
visions of this act requiring medical examinations, valua- 
tions of benefit certificates, and that the certificates shall 
Specify the amount of benefits, shall not apply to such so- 
Ciety. (108 (Pt. 2) v. 1118; 102 v. 546, § 29; original G. C. 
mec. 9506; R. S. Sec. 3631-23p; 97 v. 431, § 29; 94 v. 356; 
92 v. 360, § 18.) 


An association which desires exemption under this section should, 
in its articles of incorporation, set out its plan of business. Rep. 
Atty. Gen. 1913, p. 100. 

A fraternal order authorized to render aid to its members, but lack- 
ing the power to issue certificates, is within the exception provided in 
this section, and may incorporate by filing articles with the secretary of 
State instead of the superintendent of insurance. 

Rep. Atty. Gen. 1911-1912, pp. 112, 125. 
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Section 9491. (Duty of superintendent when service made on him.) 
When legal process against any such association is served upon thie 
superintendent of insurance, forthwith he shall forward by registered 
mail one of the duplicate copies, prepaid and directed to its secretary 
or corresponding officer. The plaintiff in process so served must pay to 
the superintendent of insurance for the use of the state at the time of 
service a fee of two dollars, which shall be recovered by him as part of 
the taxable costs, if he prevails in the suit. (April 26, 1904, 97 v. 428, 


§ 18.) 


Section 9492. (Place of meeting; office.) Any domestic association 
may provide for holding the meetings of its legislative or governing body 
in any state, district, province or territory wherein such association has 
subordinate branches. All business transacted at such meetings shall be 
as valid in all respects as if they were held in this state. But its 
principal office must be located in this state. (97 v. 428, § 19.) 


Section 9493. (No personal liability.) Officers and members of the 
supreme, grand or any subordinate body of any such incorporated asso- 
ciation shall not be individually liable for the payment of any disability 
or death benefit, provided for in the laws and contracts of the association. 
They shall be payable only out of the funds of the association and in 
the manner provided by its laws. (97 v. 428, § 20.) 


Section 9494. (Waiver of the provisions of the laws.) The con- 
stitution and laws of the association may provide that no subordinate 
body, nor any of its officers or members shall have the power or au- 
thority to waive any of the provisions of its laws and constitution, and 
this shall be binding on the association and every member thereof. (97 
v. 429, § 21.) 


Section 9495. (Separate jurisdiction provisions.) All grand lodges 
by whatever name known, whether incorporated or not, holding charters 
from the supreme governing body, which are conducting business in this 
state as fraternal beneficiary associations upon what is known as _ the 
separate jurisdiction plan, shall be treated as a federation of grand 
lodges and not as single state organizations; and all reports required by 
the provisions of this chapter shall be made and furnished by the officers 
of such supreme governing bodies and must contain the transactions, 
liabilities and assets of the entire order. (97 v. 429, § 22.) 


Section 9496. (Constitution and laws; amendments.) very asso- 
ciation transacting business under this chapter, must file with the super- 
intendent of insurance a duly certified copy of all amendments of, or ad- 
ditions to, its constitution and laws within ninety days after their enact- 
ment, Printed copies of the constitution and laws and of additions or 
amendments thereto, certified by the secretary or corresponding officer 
of the association shall be prima facie evidence of the legal adoption 
thereof. (97 v. 429, § 23.) 


Section 9497. (Annual reports.) Every association transacting busi- 
ness in this state, annually on or before the first day of March, must file 
with the superintendent of insurance in such form as he requires, 4 
statement under oath of its president and secretary, or corresponding 
officers, of its condition and standing on the thirty-first day of December 
next preceding and of its transactions for the year ending on that date, 
and also, furnish such other information as the superintendent deems 
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necessary to a proper exhibit of its business and plan of working. The 
superintendent at other times may require any further statement he deems 
necessary to be made relating to such associations, (97 v. 429, § 24.) 


Section 9498. (Examination of domestic associations.) The super- 
intendent of insurance, or any person he appoints, shall have the power 
of visitation and examination into the affairs of any domestic association. 
He may employ assistants for the purposes of such examination and he, 
or any person he appoints shall have free access to all books, papers 
and documents relating to the business of the association, and may sum- 
mon and qualify as witnesses under oath and examine its officers, agents, 
employes and other persons in relation to its affairs, transactions and 
condition. The expenses of such examination shall be paid by the state 
treasurer on the warrant of the state auditor on the certificate of the 
superintendent of insurance from the proper appropriations. (97 v. 
429, § 25.) 


Section 9499. (Quo warranto.) When after such examination, the 
superintendent is satisfied that a domestie association has failed to 
comply with any provision of this chapter, or is exceeding its powers, 
or is not carrying out its contracts in good faith; or is transacting busi- 
ness fraudulently; or when such an association, after the existence of 
one year or more has a membership of less than three hundred, or votes 
to discontinue business, he may present the facts relating thereto to the 
attorney-general, who, if he thinks the circumstances warrant it shall 
commence an action in quo warranto in a court of competent jurisdiction, 
and the court thereupon shall notify the officers of such association of 
a hearing. Unless it then appears that some special and good reason 
exists why the association should not be closed, it shall be enjoined from 
doing any further business, and some person be appointed a receiver 
thereof, who shall at once take possession the books, papers, moneys, 
and other assets of the association and under the direction of the court 
forthwith proceed to close up its affairs, and to distribute its funds to 
those entitled thereto. (97 v. 429, § 25.) 


Section 9500. (Hearing must be had before instituting suit). No 
such proceeding shall be commenced by the attorney-general against such 
an association until after notice has been duly served on its chief executive 
officers, and a reasonable opportunity given to it on a date to be named 
in the notice to show cause why such proceedings should not be com- 
menced. (97 v. 429, § 25.) 


Section 9501. (Attorney-general to institute suit.) No application 
for injunction or other proceedings for the dissolution of, or the appoint- 
ment of a receiver for, such a domestic association or branch thereof shall 
be entertained by any court in this state unless it is made by the at- 
torney-general. (97 v. 430, § 26.) 


Section 9502. (Examination of foreign associations.) The super- 
intendent of insurance, or any person whom he appoints. may examine 
any foreign association transacting or applying for admission to tran- 
sact business in this state. He may employ assistants for the purpose 
of such examination and he, or any person appointed by him, shall have 
free access to all the books, papers and documents that relate to the 
business of the association and may summon and qualify as witnesses 
under oath and examine its officers, agents, employes and other persons in 
relation to its affairs and condition. In his discretion, in lieu of such 
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examination, he may accept the examination of the insurance department 
of the state, territory, district, province or country where the association 
is organized. Examinations under the provisions of this section shall 
be made without expense to the association examined. (97 v. 430, § 27.) 


Section 9503. (When examination refused.) If such an association 
or its officers refuse to submit to such examination or to comply with 
the provisions of the preceding section relating thereto, its authority to 
transact business in this state shall be revoked until satisfactory evidence 
is furnished such superintendent relating to the condition and affairs of 
the association. During such revocation it shall not transact any busi- 
ness in this state. (97 v. 430, § 27.) 


Section 9504. (Revocation of license.) When the superintendent 
on investigation is satisfied that a foreign association transacting business 
under this chapter has exceeded its powers, or failed to comply with any 
provision thereof, or is conducting business fraudulently, or not carrying 
out its contract in good faith, he shall notify the president and secretary, 
or other officers corresponding thereto, of his findings, state in writing 
the grounds of his dissatisfaction, and after reasonable notice require the 
association on a date named therein, to show cause why its license should 
not be revoked. If on that date such objections have not been removed 
to the satisfaction of the superintendent, or the association fails to 
present good and sufficient reasons why its authority to transact business 
in this state should not then be revoked he may revoke its authority 
to continue business in this state. (97 v. 431, § 28.) 


Section 9505. (Decisions of superintendent may be reviewed.) All 
decisions and findings of the superintendent made under the provisions 
of the preceding section may be reviewed by proper proceedings in any 
court of competent jurisdiction as hereinbefore provided in this chapter, 
in similar cases. (97 v. 431, § 28.) 


Section 9506. (Exemption of certain associations.) Nothing con- 
tained in this chapter shall affect or apply to grand or subordinate 
lodges of Masons, Odd Fellows or Knights of Pythias (exclusive of the 
insurance branch of the supreme lodge Knights of Pythias), or to similar 
orders which do not issue insurance certificates; nor to local lodges of 
an association doing business in this state, that provide death benefits 
not exceeding three hundred dollars to any one person, or disability bene- 
fits not exceeding three hundred dollars in any one year to any one per 
son, or both; nor to any contracts of reinsurance of or between such local 
lodges of such association doing business on such plan in this state, nor 
to domestic associations which limit their membership to the employes 
of a particular city or town, designated firm, business house or corpora- 
tion; nor to domestic lodges, orders, associations of a purely religious, 
charitable and benevolent description, which do not operate with a view 
to profit and which do not provide for a death benefit of more than one 
hundred dollars or for disability benefits of more than one hundred 
and fifty dollars to any one person in any one year. But any such 
domestic order or association, which has more than five hundred mem- 
bers, and provides for death or disability benefits and any such do- 
mestie lodge, order or association which issues to any person a certificate 
providing for the payment of benefits, shall not be exempt by the provi- 
sions of this section. and must comply with all the requirements of this 
chapter. (97 v. 431, § 29.) 
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Section 9507. (Superintendent may require certain information.) 
The superintendent of insurance may require from any association such 
information as will enable him to determine whether or not it is exempt 
from the provisions of this chapter. No association which is so exempt 
shall give or allow or promise to give or allow to any person any com- 
pensation for procuring new members. (97 v. 431, § 29.) 


Section 9508. (Construction.) The word “association” as used in 
this chapter shall be taken as meaning a fraternal beneficiary corporation, 
society, order or voluntary association as defined in the first sections of 
this chapter. ‘The words ‘“‘domestic association” shall. be taken as mean- 
ing an association organized or incorporated under the laws of this 
state. The words “foreign associations,” shall be taken as meaning an 
association organized or incorporated under the laws of another territory, 
district, state, province or country. All provisions of each section of this 
chapter, except as otherwise provided shall be taken as applying to both 
domestic and foreign associations, (97 v. 432, § 31.) 


Section 9509. (Vacancy in office of superintendent.) In event of a 
vacancy in the office of the superintendent of insurance or in the absence 
or disability of that officer the deputy superintendent shall perform all 
the duties required of the superintendent by this chapter. (97 v. 432, 
§ 31.) 


SUBDIVISION IJ. INSURANCE UPON PROPERTY AND AGAINST 
CERTAIN CONTINGENCIES. 


CHAPTER 1. General Provisions. 
CHAPTER 1-1. Rate Making Bureaus. 
CHAPTER 2. Mutual Protective. 
CHAPTER 2-1. Mutual Fire Insurance. 
CHAPTER 3. Live Stock. 

CHAPTER 4. Credit Guaranty. 


CHAPTER 5. Burglary. 


CHAPTER 1. 


GENERAL PROVISIONS. 


Insurance Authorized. § 9510-8. Other states. ’ 
§ 9510-9. Value of securities. ; 
§9510. Powers of companies. § 9510-10. Securities may be with- 
§ 9510-1. (Employe subrogated to drawn. 
risits of employer, § 9511. Limitation. 
when.) ‘ 
§ 9510-2. (Rights and remedies pass Domestic. 


to personal’ representa- 
tives in case of death of § 9512. Articles to be approved by 
emplover. ) attorney-general. 

§ 9510-3. Liability of insurance § 9513. Articles to be recorded by 
company for bodily injury secretary of state. 


6. Interrogatories. vestment. 
-7. Deposit required with su- § 9518-2. Deposit of farm loan 


perintendent of insurance. bonds. 


or death. § 9514 Subscription to stock. 
§9510-4. When judgment creditor § 9515. Election of directors. 
entitled to have insurance § 9516. Directors to elect officers. 
money applied to judg- §$ 9517 By-laws and_ regulations. 
ment. § 9518. Investment of capital. ; 
-5. Death of employer. § 9518-1. Farm loan bonds legal in- 
i 
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§ 9519. Investment of accumulated § 9556-8. Examination by  superin- 
funds or surplus. tendent of books and af- 

§ 9520. Limitations on certain in- fairs; expenses. 
vestments. § 9556-9. Power and right to ex- 

§ 9521. Liability of directors. change contracts. 

§ 9522. Examination. § 9556-10. License to attorneys; rey- 

§ 9523. Renewal of license. ocation. 

§ 9524. Capital of joint stock com- § 9556-11. List of names and ad- 
panies. dresses of persons au- 

§ 9525. Repealed. thorized to solicit must 

§ 9526. Répealed. be filed with superinten- 

§ 9527. Annual cash premium col- dent; revocation of au- 
lectible in advance. thority. 

§ 9528. Repealed. § 9556-12. Contracts may be solici- 

§ 9529. Mutual associations ex- ted without license for 
cepted. purposes of organization. 

§ 9530. Transfers of stock. § 9556-13..Penalty for violations of 

§ 9531. How stock increased. law. 

§ 9532. Dividends payable from § 9557. Repealed. 
surplus profits only. § 9558. Repealed. 

§ 9533. Dividends contrary to law. 

§ 9534. Script dividends; interpre- Foreign. 
tation otf words. , 

§ 9535. Accumulation of perma- § 9559. Foreign companies must 
nent fund. obtain license. 

§ 9536. What real estate company § 9560. Capital necessary of for- 
may hold. eign company. 

§ 9537. Disposal of real estate. § 9561. Companies shall file waiy- 

§ 9538. tepealed. er. 

§ 9539. For what purposes debt § 9562. Statement required of for- 
may be created. eign company. 

§ 9540. Enforcement of assess- § 9563. Revocation of license of 
ments. foreign company. 

§ 9541. How assessments and no- § 9564. Foreign companies may 
tice proved. have common agent. ; 

§ 9542. Accident companies author- § 9565. “What companies shall 
ized. make deposit. 

§ 9548. Deposit of accident com- § 9566. What deemed capital of 
panies. foreign company. 

§ 9544. . Consolidation. § 9567. Annual statements. 

§ 9545. ee and duties of con- 
solidated companies. ; 

§ 9546. Disposition of stock of con- Domest and Eocean 
solidated company. { ‘ E 

§ 9547. Election of directors, #068 rs Dep ret sed ae 

§ 9548. Capital stock limited. $0560; Forelen, snerante) nee 

§ 9549. Tiling of certificate of con- : pany. 

- solidation. § 9570. Estoppel of company exe- 

§ 9550. Repealed. cuting bond. 

§ 9551. tepealed. § 9571. Sufficiency of bonds exe- 

§ 9552. Repealed. cuted by guaranty com- 

§ 9553. Repealed. pany. 

§ 9554. Bonds may be approved by 9572. Allowance of premium. 

gees By ekg judge, 9573. Bonds of public officers. 

§ 9555. May reinsure risks. 9574. Repealed. 

§ 575. Lien of mutual companies 


age by water, lightning, 


for premium notes. 
etc. 


§ 
é 
9556. Business extended to dam- § 9 
§ 9576. Duty of recorder. 
§ 9577. Cancellation of policies. — 
§ 9578. Rates of cancellation for 
9 


Reciprocal or Interinsurance ; cash policies. 


Contracts. § 9579. Rates of cancellation of 
mutual companies. 
§ 9556-1. Exehange of reciprocal or § 9580. Rates when premiums paid 
interinsurance contracts. in installments. 
§ 9556-2. How contracts executed. § 9581. Premium notes not nego- 
§ 9556-3. Schedule of fees. Decla- tiable. 
ration under oath filed § 9582. Superintendent to enforce 
with superintendent. provisions. 
§ 9556-4. Action on contract; proce- § 95838. Extent of liability under 
dure. policy. , 
§ 9556-5. Amount of reserve fund to § 9584. When two or more policies 
be maintained. on the same property. 
§ 9556-6. Annual financial statement § 9585. Cellar and foundation not 
filed with superintendent. to be considered. ‘ 
§ 9556-7.Contents of statement; § 9586. Solicitor agent of com 
computation of tax; pay- pany. : 


ment. § 9587. How contracts evidenced. 


gE 
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§ 9588. Restrictions in advertise- its experience as to lia- 

ments. bilities; how deter- 
i 9589. Forfeiture. mined. 

9589-1. Rebates and special ad- § 9591-2. Distribution of unallo- 
vantages in policies, etce., cated payments. 
prohibited. § 9591-3. Indebtedness for out- 

§ 9589-2. Testimony; incrimination. standing losses charged 

9589-3. Penalty. and how same to be 

9589-4. Revocation of license. determined. 

9590. Annual report. § 9591-4. What corporations  in- 

$9091 Special reports required. cluded. 

9591-1. Annual statement must § 9592. Attorney-general to insti- 

contain a schedule of tute suits. 


INSURANCE AUTHORIZED. 


Section 9510. (Powers of companies.) A company may 
be organized or admitted under this chapter to— 

1. Insure houses, buildings and all other kinds of prop- 
erty in and out of the state against loss or damage by fire, 
lightning and tornadoes, and make all kinds of insurance 
on goods, merchandise and other property in the course of 
transportation, on land, water, or on a vessel, boat or wher- 
ever it may be. 

2. Make insurance on the health of individuals and 
against personal injury, disablement or death, resulting from 
traveling or general accidents by land and water; make in- 
surance against loss or damage resulting from accident to 
property, from cause other than fire or lightning; guarantee 
the fidelity of persons holding places of public or private trust, 
who are required to, or, in their trust capacity do receive, hold, 
control, disburse public or private moneys or property; 
guarantee the performance of contracts other than insur- 
ance policies, and execute and guarantee bonds and under- 
takings required or permitted in all actions or proceedings, 
or by law allowed; make insurance to indemnify employers 
against loss or damage for personal injury or death result- 
ing from accidents to employes or persons other than em- 
ployes and to indemnify persons and corporations other 
than employers against loss or damage for personal injury 
or death resulting from accidents to other persons or cor- 
porations. But a company of another state, territory, dis- 
trict or country admitted to transact the business of in- 
demnifying employers and others, in addition to any other 
deposit required by other laws of this state, shall deposit 
with the superintendent of insurance for the benefit and 
security of all its policy holders, fifty thousand dollars in 
bonds of the United States or of the state of Ohio, or of 
a county, township, city or other municipality in this state, 
which shall not be received by the superintendent at a rate 
above their par value. The securities so deposited may be 
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exchanged from time to time for other securities. So long 
as such company continues solvent and complies with the 
laws of this state it shall be permitted by the superintendent 
to collect the interest on such deposits. 

3. Make insurance on the lives of horses, cattle or other 
live stock against loss by death caused by accident, disease, 
fire or lightning, and against loss by theft and damage by 
accident. But such companies shall have a capital of one 
hundred thousand dollars, with at least twenty-five per cent 
of the capital stock paid up. 

4. Receive on deposit and insure the safekeeping of 
books, papers, moneys, stocks, bonds and all kinds of per- 
sonal property; lend money on bottomry or respondentia, 
and cause itself to be insured against any loss or risk it has 
incurred in the course of its business, and upon the interest 
which it has in any property by means of any loan which 
it has made on mortgage, bottomry, or respondentia, and 
generally to do all other things proper to promote these 
objects. (R. 8S. Sec. 3641; April 25, 1904, 97 v. 407; April 1, 
1902, 95 v. 81; April 21, 1898, 93 v. 170; April 18, 1894, 9F 
v. 138; April 11, 1893, 90 v. 157; March 16, 1891, 88 v. 102; 
April 30, 1885, 82 v. 185; R. S. 1880; April 14, 1874, 71% 
65, $83 (8. & 5. 299%) 


Contracts or policies of fire insurance, and liability thereunder. 

See §§ 9587, 9583 and notes. 

Accident insurance companies, see § 9542 et seq. 
Mutual companies, see § 9607-2 et seq. 

Deposit in home state, in lieu of deposit under this section, 
§ 9510-7 et seq. 

Insurance companies can not incorporate under the general corpora- 
tion law (§§ 8623 to 8743). The organization of insurance companies, 
other than life, is provided for in this chapter. 

State v. Pioneer Live Stock Co., 38 O. S. 347 (1882). 

The enlargement of the scope of original section 3641 of the Re 
vised Statutes, so as to include classes of insurance other than fire in- 
surance, and authorizing fire insurance companies to insure against tor- 
nadoes and the like does not constitute a special grant of corporate 
power, and is not a violation of Art. XIIT, § 1 of the constitution. 

Casualty Co. v. Hahn, 33 W. L. B. 286 (1895). 

An insurance company does not forfeit its charter, by nonuser, by 
refusing to insure against extra hazardous risks. 

Corwin v. Insurance Co., 14 Ohio 6 (1846). 


Effect of § 9607-2 on §§ 9510, 9511 and 9556. The attorney gen- 
eral has ruled that §§9510, 9511 and 9556 have been supplanted by 
§ 9607-2, basing his opinion upon the following language in § 9607-2: 
‘A mutual or a stock insurance company may transact only the first 
kind of insurance, or may transact such as it may elect of the other 
kinds of insurance, following:’’ 

The conclusion reached by the attorney general was that fire 
insurance companies, whether stock or mutual, have only the powers 
conferred by § 9607-2; that the powers conferred by § 9607-2 are 
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available to either stock or mutual companies but powers mentioned 
in §§9510 and 9556, but not mentioned in § 9607-2 may not be exer- 
cised by either stock or mutual companies; that in some respects the 
powers conferred by §9607-2 are broader than those enumerated in 
§9510; and that a company originally organized under § 9510 may 
obtain the additional powers by amending its articles of incorporation. 
Opins. Atty. Gen. 1919, p. 925; 17 O. L. R. 308; compare Opins. Atty. 
Gen. 1918, p. 1348. 

In State, ex rel., v. Gearheart, 103 O. S. 263 (1921), a foreign 
stock company claimed certain powers by virtue of § 9607-2. But 
the court said (p. 265): ‘‘This section is a part of the chapter deal- 
ing with ‘mutual fire insurance companies’. It is difficult to compre- 
hend how it can be stretched to include the relator.’’ 


Casualty insurance. The general terms of paragraph two of § 9510, 
authorizing insurance against loss from “accidents to property other than 
fire or lightning,” cover plate glass and steam boiler insurance and also 
burglary insurance. 

4+ Opins. Attys. Gen. 526, 653 (1893). 


Credit insurance. 


See also §§ 9621 to 9633. 

The language of paragraph two of § 9510 authorizing a company 
to “guarantee the performance of contracts other than insurance poli- 
cies” covers credit insurance. 

4 Opins. Attys. Gen. 535 (1893). 


Employers’ liability insurance. Employers’ liability insurance has 
been superseded by the Workmen’s Compensation Law as to em- 
ployers who employ three or more workmen. @G. C. § 1465-69; Thornton 
v. Duffy, 99 O. S. 120 (1918); aff’d, 254 U. 8. 361. 

Prior to the amendment of § 1465-69 (107 v. 159) employers lia- 
bility insurance contracts were much restricted. See State v. Liab. 
Corp., 95 O. S. 289 (1917); State v. Fidelity Co., 96 O. S. 250 (1917); 
State v. Ocean Co., 96 O. 8. 590 (1917). 


Decisions under policies of employers’ liability insurance. See 
State v. Insurance Co., 69 O. S. 317; Verdueei v. Casualty Co., 96 O. 
S. 260 (1917); Insurance Co. v. Bright, 1 C. GC. n. s. 295; 14 C. D. 441 
(1903); aff’d, no rep. 70 O. S. 497. 

Liability to indemnify employers for damages paid to minors il- 
legally employed. Collings-Taylor Co. v. Fidelity Co. 96 O. S. 123 
(1917); Lockwood v. Ins. Co., 8 Ohio App. 444 (1917). 

Insurance company not obligated to make compromise settlement. 
Wire Spring Co. v. Gen. Accident Co., 6 Ohio ADD 445) ala Ow On eAn 
536 (1917); motion to certify record overruled, 15 0. L. R. 247. 

Recovery, by insurer from insured, of amount payable by insured 
before recourse to insurer, where insurer settled claim. (Coal Co. v. 
Assurance Co., 27 O. CO. A. 43 (1916). 

The fact that the insurance company defended an action against 
the insured, brought by an employe, was held not an estoppel or a 
Waiver of a condition of the policy that it did not cover liability for 
injuries caused by failure of the insured to comply with certain re- 
quirements of law. Ohio Moulding Co. v. Standard Life Ins. Co., 24 
C. C. n. s. 603 (1903). 

A default judgment rendered against the insured, after notice to 
the insurance company which made no defense, is binding on the in- 
surance company, in the absence of fraud or collusion. McGhee v. 
Insurance Co., 15 Ohio App. 457 (1921). 
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Deposit. The requirement of this section, that foreign liability 
companies deposit securities, is constitutional. Casualty Co. v. Hahn, 
33 W. L. B. 286 (1895). 

An alien company, which did not deposit $50,000 and which had 
no license to transact liability insurance in Ohio, made a contract in 
another state reinsuring the liability risks of other foreign companies 
which arose from Ohio policies of the latter. Held, to be a violation 
of the insurance laws for which the superintendent of insurance was 
authorized to cancel its license to transact other insurance business 
in Ohio. State v. Tomlinson, 101 O. 8. 459 (1920). 

The deposit may be made out of the capital of a company, although 
its capital is the minimum amount permitted by § 9524. 

Rep. Atty. Gen. 1910-1911, p. 552. 

This section requires a deposit from companies which write no 
employers’ liability policies, but confine their business to indemnity 
against loss to persons other than employers. Rep. Atty. Gen. 1913, 
p. 857. 

The amount of deposit of a foreign company, desiring to do only an 
employer’s liability business in Ohio, is $50,000, and not $150,000. See- 
tion 9565 does not apply to such companies. 

5 Opins. Attys. Gen. 30 (1900). 

Farm loan bonds may be deposited. § 9518-2. 

Upon insolvency of a company, its deposit should be administered 
by the superintendent of insurance under direction of the Ohio court, 
for the benefit of Ohio policyholders. The deposit should not be turned 
over to the legal representatives of the company in the state of its 
domicile. Turner vy. Insurance Oo., 8 Ohio App. 285; 28 O. C. A. 118 
(1917); Hogan v. Surety Co., 8 Ohio App. 172; 28 O. C. A. 139 (1916); 
Be 71G.) SLO Ny Pena S. OO. 

A non-resident creditor, whose claim arises out of a contract of 
insurance arising outside of Ohio, is not entitled to participate in the 
fund arising from the deposit, although the creditor transacted busi- 
ness in Ohio and incurred liabilities covered by his policy. MeGhee 
v. Casualty Co., 15 Ohio App. 457 (1921). 

Attorneys employed by the insurance company are not, as against 
policyholders, entitled to participate in the fund. McGhee v. Casualty 
Co., 15 Ohio App. 457 (1921). 

Taxes due under § 5433 are subordinate to the claims of policy- 
holders, but may be set off against any amount due the insurance 
company. McGhee v. Casualty Co., 15 Ohio App. 457 (1921). 

Policyholders who paid attorneys’ fees in defending suits after 
default of the insurance company may include such fees in their 
claims. McGhee v. Casualty Co., 15 Ohio App. 457 (1921). 

A construction contract and bond, for work to be performed out- 
side of Ohio, and executed by the sureties outside of Ohio, is not an 
Ohio contract although the contractor was a resident of Ohio and 
signed the contract and bond in Ohio. McGhee v. Casualty Co., 15 
Ohio App. 457 (1921). 


Fidelity or guaranty insurance. 

See note to § 9570. 

A company attempting to ineorporate under par. 2 of § 9510 
can not combine fidelity insurance with insurance against damage by 
fire as such nor against loss or damage by theft. Opins. Atty. Gen. 
1915, p. 828. 

Plate glass insurance. Insurance companies operating under par 
2 of this section may insure against loss or damage to plate glass 
resulting from inundation. Rep. Atty. Gen. 1915, p. 91. 
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Marine insurance. 


A company organized under a special charter prior to the constitution 
of 1851 for the purpose of insuring farm buildings against fire, can not 
by adopting § 9510, acquire the right to write marine insurance. But 
it may acquire such right by amending its articles under § 8719. 

Rep. Atty. Gen. 1911-1912, p. 798. 

A vessel is a chattel and a mortgage thereof a “chattel mortgage” 
under a policy which provides that it shall be void “if the subject of 
insurance be personal property and be or become ineumbered by a 
chattel mortgage.” 

Transportation Co. v. Insurance Co., 170 Fed. 279 (C. C. A. Ohio 

1909). 

A mortgage invalidates such a policy although the debt secured 
thereby is not in default. 

‘lransportation Co. v. Insurance Co., 170 Fed. 279 (1909). 

Where, by what is denominated a “contract proposition” an appliea- 
tion is made for insurance “covering all shipments of the following de- 
seription of articles, viz: sundry coal cargoes belonging to the applicant 
and as agents, at risk” a policy issued on such application stating that 
it is made as per said contract covers only those cargoes shipped by 
the insured as agent, in which it has some pecuniary interest at risk. 

Insurance Co. v. Coal Co., 68 O. S. 469 (1903). 

An open marine policy authorizing the insured to issue certifi- 
cates covering specified property, to be countersigned by the insurer’s 
agent, was held to make the insured agent of the insurer. 

Where, after the issuance of such a certificate not containing the 
name of the vessel because unknown at the time, the insured failed to 
inform the insurer of the name of the vessel after learning the same, 
until after the vessel was overdue, when it was too late for the insurer 
to obtain re-insurance, as was customary as to risks above certain 
amounts, after payment of the loss the insurer was held entitled to 
recover damages from the insured. Aetna Ins. Co. v. Willis Overland 
Co., 288 Fed. 912 (D. C. Ohio 1922). 

The captain and crew are bound to use diligent efforts to preserve 
and recover property. This duty exists independently of policy stipu- 
lations. 

Insurance Co. v. May, 20 Ohio 211 (1851). 


Risks held covered. Goods carried on deck by established usage, 
under policy made with reference to particular trade or line of steamers. 
Insurance Co. v. Shillito, 15 O. S. 559 (1864). 


Loss due to negligence of insured, or his officers or seamen. 


Insurance Co. v. Parisot, 35 O. S. 35 (1875). 

Insurance Co. v. May, 20 Ohio 211 (1851). 

Perrin v. Insurance Co., 11 Ohio 147 (1842). 

See Insurance Co. v. Sherlock, 25 O. S. 33 (1874). 

Injury to a flatboat by ordinary waves raised by steamboats. 

Insurance Co. v. Reed, 20 Ohio 199 (1851). 

Explosion of boiler. 

Perrin v. Insurance Co., 11 Ohio 147 (1842). 

Loss by fire caused by collision, under policy covering fire loss only, 
where collision is not excepted by terms of policy. 

Insurance Co. v. Sherlock, 25 0. S. 33 (1874). 

Where the printed terms of an open marine policy covered only 
perils of seas, rivers, fire and overpowering thieves, and the insurance 
company endorsed “$2000 on cargo canal boat Ben Franklin, at and from 
this port per Miami and Wabash canals to Covington. Ind., and landed” 
the policy was held to cover the ordinary risks of canal navigation. 

Insurance Co. v. Wilson, 6 O. S. 553 (1856). 
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Risks held partially covered. Total loss after policy expired, caused 
by injury while policy in force; actual injury covered, but not total loss, 
Howell v. Insurance Co., 7 Ohio (pt. 1) 284 (18385). 


Risks held not covered. Sinking as the result of an attempt to repair. 
Insurance Co. v. Purcell, 19 C. C. 185; 10 C. D. 538 (1899); aff'd 
no rep., 66 O. S. 678. 
Loss certain to happen, such as wear and tear. 
Insurance Co. v. Reed, 20 Ohio 199 (1851). 
Loss where vessel overloaded or unseaworthy. 
Insurance Co. v. May, 20 Ohio 211 (1851). 
Insurance Co. v. Tobin, 32 O. S. 77 (1877). 


Actions. Insurance brokers, holding an open policy for themselves 
and whom it may concern, may maintain an action in their names for 
the use of the owners, not named in the policy, where the insurance 
was for their benefit. 

Insurance Co. v. Wilson, 6 O. S. 553 (1856). 


Evidence and presumptions. Seaworthiness at time of insurance is 
presumed to continue; but when a dangerous leak occurs, without ap- 
parent cause, a rebuttable presumption of unseaworthiness arises. The 
owner may recover on showing a probable cause of loss. 

Insurance Co. v. Tobin, 32 O. S. 77 (1877). 

Expert testimony as to causes of loss. 
See Insurance Co. v. Tobin, 32 O. S. 77 (1877). 
Insurance Co. vy. May, 20 Ohio 211 (1851). 


Transportation risks. 


See also Marine insurance. 

A foreign company, authorized by its charter to insure risks of in- 
land transportation, and already licensed in Ohio to write fire and marine 
insurance, may, under § 9510, be authorized to insure risks of inland 
transportation. 

4 Opins. Attys. Gen. 714 (1896). 

Insurance against damage in transportation of goods from a place 
without the state to a place within the state need not be written or placed 
by a resident agent. § 5438 does not apply to such a case. 

5 Opins. Attys. Gen. 432 (1901). 


Section 9510-1. (Employee subrogated to rights of em- 
ployer, when.) An employee, who has heretofore recovered 
or shall hereafter recover against his employer for injuries 
sustained while in the employ of his employer, and because 
of negligence of the employer, or negligence for which he 
or it is liable, shall be subrogated to all the rights of the 
employer under any contract or policy of insurance against 
loss or damage resulting to said employer from injury or 
death of an employee while in the service of such employer 
whether said person, co-partnership or corporation contract- 
ing or issuing such policy of insurance has been made @ 
party to the action for damages sustained or not. (May 
12, 1910, 101 v. 192.) 


The requirements of § 9510-1 can not be defeated by provisions 
inserted in policies. A provision to the effect that no action can be 
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brought on the policy except by the employer and not until a judg- 

ment by employe against employer has been fully paid is in conflict 

_ with this section and void. Verducci v. Casualty Cas, (96.0, S$. 5260 

1917). 

| \ An employee, after obtaining judgment against an insured em- 

_ ployer, is not barred from the benefit of this section (1), by a com- 
promise made by the insured employer with the insurance company 
after the cause of action arose, or (2) by a provision in the policy 
applying to the insured and limiting his right of action to 90 days 
after judgment. McGhee v. Casualty Co., 15 Ohio App. 457 (1921). 

This section is unconstitutional so far as it relates to judgments 
recovered against an employer prior to its enactment. 

Garrett v. Insurance Co., 11 N. P. n. s. 221; 22 L. D. 259 (C. P. 

O11). 

Before the enactment of this section it was held that, where by the 
terms of the policy the employer had no right of action against the 
insurance company until he had paid the amount of the judgment in 
money, the employe could not recover a judgment against the insurance 
company; the contract being one of indemnity only, to which the em- 
ploye was not a party. 

Garrett v. Insurance Co., 17 OC. C. n. s. 197 (1910); affirming 9 N. 

P. n. s. 412; 20 L. D. 181 (C. P. 1909). 


Section 9510-2. (Rights and remedies pass to personal 
representative in case of death of employee.) In case of 
the death of any employee by reason of the wrongful or 
negligent acts of his employer, or negligence or wrongful 
acts for which he is liable, then the personal representative 
or representatives of the deceased employee shall have all 
the rights and remedies that the employee would have had 
hereunder had death not resulted. (May 12, 1910, 101 v. 
192.) 


Section 9510-3. (Liability of insurance company for bod- 
ily injury or death. Cancellation or annullment void.) In 
respect to every contract of insurance made between an in- 
Surance company and any person, firm or corporation by 
which such person, firm or corporation is insured against 
loss or damage on account of the bodily injury or death by 
accident of any person for which loss or damage such person, 
firm or corporation is responsible, whenever a loss or damage 
occurs on account of a casualty covered by such contract of 
insurance, the liability of the insurance company shall be- 
come absolute, and the payment of said loss shall not depend 
upon the satisfaction by the assured of a final judgment 
against him for loss, or damage or death occasioned by such 
casualty. No such contract of insurance shall be cancelled or 

annulled by any agreement between the insurance company 
and the assured, after the said assured has become responsi- 

ble for such loss or damage or death, and any such cancella- 
tion or annullment shall be void. (108 (Pt. 1) v. 385.) 
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The claim of the injured person against the insured must be re- 
duced to judgment against the insured before an action may be 
brought against the insurance company. Steinbach v. Maryland 
Casualty Co., 15 Ohio App. 392 (1921). 


Section 9510-4. (When judgment creditor entitled to 
have insurance money applied to judgment.) Upon the re- 
covery of a final judgment against any firm, person or cor- 
poration by any person, including administrators and execu- 
tors, for loss or damage on account of bodily injury or death, 
if the defendant in such action was insured against loss or 
damage at the time when the right of action arose, the judg- 
ment ereditor shall be entitled to have the insurance money 
provided for in the contract of insurance between the insur- 
ance company and the defendant applied to the satisfaction 
of the judgment, and if the judgment is not satisfied within 
thirty days after the date when it is rendered, the judgment 
creditor may proceed in a legal action against the defendant 
and the insurance company to reach and apply the insurance 
money to the satisfaction of the judgment. (108 (Pt. 1) v. 
386.) 


Section 9510-5. (Death of employee.) In case of the 
death of any employee by reason of the wrongful or negli- 
gent acts of his employer, or negligence or wrongful acts 
for which he is Hable, then the personal representative or 
representatives of the deceased employee shall have all the 
rights and remedies that the employee would have had here- 
under, had death not resulted. (May 12, 1910, 101 v. 192.) 


Section 9510-6. (Interrogatories.) The plaintiff in any 
such action against any employer for damages for death or 
injury sustained by reason of the alleged wrongful act or 
negligence of such employer may attach to his petition inter- 
rogatories addressed to said defendant employer requiring 
him or it to fully disclose under oath, whether or not he or 
it carries any contract or policy of employees’ liability in- 
surance and if so, to disclose the name and location of the 
person, firm or corporation furnishing and providing the 
same together with the dates of the commencement and ex- 
piration of any such contract or policy and the amount there- 
of together with the terms and conditions of the same. 
(May 12, 1910, 101 v. 192.) 


_ Section 9510-7. (Deposit required with superintendent of 
insurance. ) An insurance company which is required by the 
provisions of paragraph two of section 9510, General Code, 
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to deposit fifty thousand dollars of bonds with the superin- 
tendent of insurance may, in lieu of such deposit, make a 
deposit of one hundred thousand dollars, in securities in 
which the company may be permitted to invest its assets by 
the laws of the state in which it is incorporated, with the 
superintendent of insurance or other officer of another state 
designated or permitted by the laws of such state to receive 
such deposit, for the benefit and security of all its policy- 
holders. When the superintendent of insurance of this state 
is satisfied by the certificate of such superintendent of insur- 
ance or other officer of such other state that such deposit has 
been made as provided herein, he shall accept such certificate 
in lieu of the deposit required of such company by paragraph 
two of section 9510, General Code, and such company shall 
not then be required to maintain the deposit in this state pro- 
vided for in said paragraph two of section 9510. (110 v. 3, 


§ 1.) 


Section 9510-8. (Other states.) When any such company 
organized under the laws of this state is required by the re- 
taliatory or other laws or regulations of any other state or 
district, to make a deposit with the superintendent of insur- 
ance of this state, for the benefit of its policyholders, as a 
condition to the right of such company to transact business 
in such other state or district, the superintendent of insur- 
ance is authorized and directed to receive such deposit in 
the amount that may be so required and in any securities in 
which the company may be permitted to invest its assets 
under the laws of this state. And said superintendent shall 
deliver to any company so making such deposit a certificate 
of such deposit, setting forth the securities so deposited and 
the trust upon which he holds the same. (110 v. 3, § 2.) 


Section 9510-9. (Value of securities.) Any deposit under 
any provision of this act shall be made and maintained in 
Securities worth the amount of the required deposit; and such 
Securities may be exchanged from time to time for other 
Securities of the prescribed character worth the amount of 
the required deposit. So long as the company continues sol- 
vent it shall receive the interest on the deposited securities. 
£110 v. 3, § 3.) 


Section 9510-10. (Securities may be withdrawn.) Any 
deposit so made may be withdrawn by the company when the 
superintendent, upon examination of the books of the com- 
pany and affidavits of its principal officers and other evi- 
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dence, is satisfied and shall certify that all the obligations 
and liabilities which the deposit was made to secure have 
been paid or extinguished. (110 v. 3, § 4.) 


Section 9511. (Limitation.) No company shall be organ- 
ized to issue policies of insurance for more than one of the 
above four mentioned purposes, and no company organized 
for either one of such purposes shall issue policies of insur- 
ance of any other. But companies organized under subdi- 
vision two of the preceding section, which do the business 
of guaranteeing the fidelity of persons, holding places of 
public or private trust, who are required to or in their trust 
capacity do receive, hold, control, disburse publie or private 
property, and guaranteeing the performance of contracts 
other than insurance policies, and executing and guarantee- 
ing bonds and undertakings required or permitted in ac- 
tions, proceedings or by law allowed, may indemnify bank 
depositors against loss by reason of bank suspension and 
failure. (R. S. Sec. 3641; April 25, 1904, 97 v. 407; April 1, 
1902, 95 v. 81; April 21, 1898, 93 v. 170; April 18, 1894, 91 
v. 138; April 11, 1893, 90 v. 157; March 16, 1891, 88 v. 102; 
April 30, 1885, 82 v. 185; R. S. 1880; April 14, 1874, Tl v. Gee 
eal Fats fie eee 4) hy) 

Foreign companies, see Opins. Atty. Gen. 1915, p. 978; Rep. Atty. 
Gen. 19122"). 721. 

Effect of § 9607-2 on this section, see note to § 9607-2. 


DOMESTIC. 


Section 9512. (Articles to be approved by attorney-gen- 
eral.) The articles of incorporation of a company formed 
for the purpose of insurance, other than life insurance, 
must be forwarded to the secretary of state, who shall sub- 
mit them to the attorney-general for examination. If found 
by him to be in accordance with the provisions of this chap- 
ter, and not inconsistent with the constitution and laws of 
this state, and of the United States, he shall certify and 
deliver them back to the secretary. He may reject any 
name or title of a company applied for when he deems it 
similar to one already appropriated, or hkely to mislead the 
public. (R. S. See. 3632; April 27, 1872, 69 v. 140, §1; S. 
& S. 205.) 


Where the capital stock of a joint stock insurance company is less 
than the minimum authorized by § 9524, the articles can not be approved 
by the attorney-general. 

Rep. Atty. Gen. 1904-1905, pp. 66, 67, 68. 

A fire insurance company may amend its articles under § 8719. 

Rep. Atty. Gen. 1911-1912, p. 98. 


oe 
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Section 9513. (Articles to be recorded by secretary of 
state.) Upon the approval of the articles by the attorney- 
general and secretary of state, the latter shall cause them 
to be recorded, and copied in the manner provided for life 
insurance companies, and a copy thereof to be deposited 
with the superintendent of insurance. He shall withhold 
from the company the certificate of authority if its name 
is so similar to that of any other company as to mislead the 
public. (R. S. Sec. 3633; April 27, 1872, 69 v. 140, §2; May 
m4, 1878, 75 v. 557, §§1, 2.) 


A mutual company must embody the word “mutual” in its name. 
§ 9574. 
4 Opins. Attys. Gen. 444 (1892). 


Section 9514. (Subscription to stock.) The persons 
named in the articles of incorporation, or a majority of 
them, shall be commissioners to open books for the sub- 
scription of stock in the company, at such times and places 
as they deem proper, and shall keep them open until the full 
amount specified in the articles is subscribed. (R. S. See. 
8635; April 27, 1872, 69 v. 140, § 4; S. & S. 206.) 


Subscription contract, provisions required in § 6373-12. 

Organization expense limited, § 6373-12. 

Deposit of funds by promoters, § 6373-12. 

Subscription to stock, in general, see § 8630. 

Enforcement of subscriptions, see § 8674. 

A subscription to stock must be in writing. Fanning v. Insurance 
Bo,, of O. 8. 339 (1881). 

The incorporators are not required to file a certificate of sub- 
scription with the secretary of state. Rep. Atty. Gen. 1914, p, 229. 

The superintendent of insurance as commissioner under the Blue 
Sky Law may issue a certificate to incorporators who have made a 
contract with brokers or others to sell the stock on commission. Rep. 
Atty. Gen. 1914, p. 147. 

A verbal promise to take shares, while stock is being subscribed, 
which is necessary to authorize an organization, does not constitute 
the promisor a stockholder or a member of such corporation, and a 
promise to pay for such shares is without sufficient consideration. A 
recovery on such promise can not be had, in the absence of facts show- 
ing that the promisor is estopped from setting up such want of con- 
sideration. Fanning v. Insurance Co., 37 O. S. 339 (1881). 


Section 9515. (Election of directors.) Within one month 
after the subscription books are filled, and the articles of 
incorporation filed with the secretary of state, a majority 
of subscribers to the stock shall hold a meeting for the elec- 
tion of not less than five nor more than twenty-one direct- 
ors, who must be stockholders or members. At any time 
thereafter the number may be increased or diminished be- 
tween the same limits, at the will of stockholders represent- 
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ing a majority of the stock or a majority of the members. 
Each member of a mutual company shall be entitled to one 
vote, and each stockholder in other companies, to one vote 
for each share of stock he holds. If they so provide in their 
by-laws, mutual companies may elect directors for the term 
of three years, the term of office of one-third of the number 
elected to expire each year, and those who receive the highest 
number of votes at the first election to serve for the longest 
term. (R. 8. Sec. 3636; April 28, 1873, 70 v. 180, §5; April 
10, 1863, 60.'v)75, S22 S26 S.0217¢ Be Ges. 2068) 


Section 9516. (Directors to elect officers.) From their 
own number the directors shall choose by ballot, a_presi- 
dent, and also fill vacancies that arise in the board, or in 
the presidency thereof. (R. S. See. 3642; March 5, 1883, 80 
vy. 41; BR. 8. 1880; April 23, 1872, 69 vy. 140,°$ 10-"S) Gas 
208.) 


Section 9517. (By-laws and regulations.) When con- 
vened at the office of the company the board of directors, 
or a majority of them, may appoint a secretary and other 
officers or agents necessary for transacting its business, and 
pay such salaries and take such securities as they judge rea- 
sonable. They may ordain and establish by-laws and regu- 
lations, not inconsistent with the constitution and laws of 
this state and of the United States, as to them appear nec- 
essary for regulating and conducting the business of the 
company. New by-laws or regulations shall not take effect 
until approved by the superintendent of insurance and a 
copy is filed in his office. The directors shall keep full and 
correct records of their transactions, which, at all times, 
shall be open to the inspection of the members or stock- 
holders. (R. S. Sec. 3642; March 5, 1883, 80 v. 41; R. S. 
1880; April 23, 1872, 69 v. 140, §10; S. & S. 208.) 


Section 9518. (Investment of capital.) No company or- 
ganized under this chapter or incorporated under any law of 
this state, for the purpose provided in section ninety-five hun- 
dred and twelve, shall invest its capital or any part thereof, 
otherwise than in: 

1. United States bonds; 

2. Bonds of the State of Ohio or of any other state in 
the United States; 

3. Bonds of a county, township, municipal corporation, 
school district or other political subdivision in this or any 
other state in the United States, issued in conformity with 
law and upon which default in the payment of interest has 
not been made; 
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4. Bonds and mortgages on unincumbered real estate 
within this or any other state of the United States, worth 
double the amount loaned thereon. If the amount loaned 
exceeds one-half the value of the land mortgaged, exclusive 
of structures thereon, such structures must be insured in 
an authorized fire insurance company other than the com- 
pany making the loan, in an amount not less than the differ- 
ence between half the value of such land exclusive of struc- 
tures, and the amount loaned, and the policy assigned to the 
mortgagee ; 

5. The stock of a national bank located in this state, 
organized under the provisions of an act of congress en- 
titled ‘‘an act to provide a national currency, secured by 
the pledge of United States stocks, and to provide for the 
circulation and redemption thereof,’’ approved February 
25, 1863, and acts amendatory thereof and supplementary 
thereto; 

6. First mortgage bonds of railroads within this state, 
upon which default in the payment of the interest coupons 
has not been made within three years prior to the purchase 
thereof. (106 v. 115; R. S. Sec. 3687; March 19, 1902, 95 v. 
o9; April 22, 1873, 70 v. 147, §6; 8. & S. 206.) 

Investment in car trust certificates or obligations is not authorized 
by this section. 

2 Opins. Attys. Gen. 1128, 1131 (1882). 

See notes to § 9343. 


Section 9518-1. (Farm loan bonds legal investment.) 
That in addition to the investments now provided by law, 
farm loan bonds issued under the provisions of the act of 
the congress of the United States, entitled ‘‘The Federal 
Farm Loan Act’’ approved July 17th, 1916, shall be a law- 
ful investment for the capital and accumulations of insur- 
ance companies, organized under the laws of this state, both 
life and other than life, subject to the same regulations as 
are now provided for other investments by such companies. 
(107 v. 604.) 


Section 9518-2. (Deposit of farm loan bonds.) Whenever 
a deposit of securities is required by law from a domestic 
insurance company, either life or other than life, or from a 
foreign insurance company, either life or other than life, as 
a condition upon which such company may be authorized to 
tranact business in this state, farm loan bonds issued under 
the provisions of the act of the congress of the United States, 
entitled ‘‘The Federal Farm Loan <Act,’’ approved July 17, 
1916, may be deposited for that purpose, in addition to other 
securities now specified by law. (107 v. 604, § 2.) 
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Section 9519. (Investment of accumulated funds or sur- 
plus.) Funds accumulated in the course of business, or 
surplus money over and above the capital stock of a com- 
pany, may be loaned on or invested in the above named ge- 
eurities, or: 

1. Bonds and mortgages on unincumbered real estate 
within this or any other state of the United States worth 
fifty per cent. more than the sum loaned thereon, exclusive 
of buildings, unless such buildings are insured in some com- 
pany authorized to do business in this state, and the policy 
is transferred to a company making the investment; 

2. Bonds of any state, county, township, municipal cor- 
poration, school district or other political subdivision in the 
United States, issued in conformity with law and upon 
which default in the payment of interest has not been made; 

3. Stocks, bonds, or other evidences of indebtedness of 
any solvent, dividend-paying institution incorporated under 
the laws of this or any other state, or of the United States, 
except its own stock; 

4. Negotiable promissory notes maturing in not more 
than six months from the date thereof, secured by collateral 
security through the transfer of any of the classes of se- 
curities described in this or the preceding section, with ab- 
solute power of sale within twenty days after default in 
payment at maturity. (106 v. 115; R. S. See. 3638; April 22, 
1873, 70 v. 147, § 6.) 


See note to § 9357. 

Investment in bonds of a railroad company which has not completed 
its road is not authorized. 

Rep. Atty. Gen. 1905-1906, p. 81. 

Investment in car trust certificates or obligations is not authorized 
by this section. 

2 Opins. Attys. Gen. 1128, 1131 (1882). 


Section 9520. (Limitations on certain investments.) No 
company shall own more than one-fourth of the eapital stock 
of a national bank, nor invest in or loan on the stocks and 
bonds, both included, of any railroad company, to an extent 
exceeding one-fifth of its own capital, nor in the ageregate 
shall the investment in and loan on all railroad property ex- 
ceed one-fourth of its capital and surplus. Not more than 
one-half of its capital shall be loaned on mortgages of real 
estate, as above provided for the investment thereof, and 
not more than one-tenth of the capital actually existing of a 
company shall be invested in a single mortgage. The current 
market value of stocks, bonds, or other evidences of indebted- 
ness above mentioned, in which the accumulations or surplus 
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money over and above the capital stock of an insurance com- 
pany may be loaned or invested, must be at all times during 
the continuance of the loans at least twenty per cent more 
than the sum loaned thereon. (107 v. 156; R. S. See. 3639; 
April 22, 1873, 70 v. 147, § 6.) 


Section 9521. (Liability of directors.) If an investment 
or loan be made in a manner not authorized by this chapter, 
the directors who make or authorize it shall be personally 
liable to the stockholders for loss occasioned thereby. (R. S. 
See. 3639; April 22, 1873, 70 v. 147, § 6.) 


Section 9522. (Examination.) When a company notifies 
the superintendent of insurance that the proceedings re- 
quired by section ninety-five hundred and twenty have been 
had, he shall make an examination of its condition, and if 
he finds that the capital required of the company has been 
paid in and is possessed by it in money, or in stocks, bonds, 
and mortgages as required by this chapter, he shall so cer- 
tify. Or he may cause such examination to be made by a 
disinterested person specially appointed by him for the pur- 
pose, who shall certify his finding to the superintendent 
under oath. The signers of the articles of incorporation, or 
the officers of the company, shall also certify, under oath, 
that the capital exhibited is bona fide, its property. Such 
certificates shall be filed in the office of the superintendent. 
Thereupon the company shall file with the superintendent 
a certified copy of its articles of incorporation and approval 
of the attorney-general, and a copy of its by-laws and con- 
stitution. If the superintendent finds that the company is 
duly organized and has complied with the law entitling it 
to transact business and issue policies, unless he also finds 
the name assumed by it so nearly similar to that of another 
company doing business in this state as to lead to confusion 
or uncertainty on the part of the public, he shall furnish the 
company with his license reciting that it has complied with 
the law and is entitled to transact the business authorized, 
describing it, which license shall be the authority to com- 
mence business and issue policies. (R. S. Sec. 3640; April 22, 
1904, 97 v. 156; April 27, 1872, 69 v. 140, §7; S. & S. 207.) 


Section 9523. (Renewal of license.) So long as such 
company complies with the law, the superintendent, annu- 
ally upon its application, shall renew such license. Certified 
copies of which may be used in evidence for or against the 
company in all actions. (R. S. Sec. 3640; April 22, 1904, 
97 vy. 156; April 27, 1872, 69 v. 140, §7; 8S. & S. 207.) 
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Section 9524. (Capital of joint stock companies.) Ex- 
cept as hereinafter provided, no joint stock insurance com- 
pany shall be organized under this chapter, or permitted to 
do business in this state with a less capital than one hundred 
thousand dollars, which must be paid up before the com- 
pany can transact business. But on the payment of twenty- 
five per cent of its capital stock, a live stock company may 
do business. (R. S. Sec. 3684; April 22, 1904, 97 v. 155; 
April 16, 1900, 94 v. 301; March 16, 1891, 88 v. 102; April 
18, 1890, 87 v. 224; April 14, 1888, 85 v. 273; R. S. 1880; 
May 14, 1878, 75 v. 561, §3; S. & S. 205.) 

An association organized under § 9593 is not authorized to transact 
business on the “joint stock” plan. 

State v. Association, 50 O. S. 145, 150 (1893). 

The capital stock must be full paid before the company is authorized 


to commence businesss. 
4 Opins. Attys. Gen. 221 (1889). 


Section 9525. Repealed. (104 v. 202; R. S. See. 3634; 
April 22, 1904, 97 v. 155; April 16, 1900, 94 v. 301; March 16, 
1891, 88 v. 102; April 18, 1890, 87 v. 224; A’pril 14, 1888, 85 
v. 273; R. S. 1880; May 14, 1878, 75 v. 561, §3; S. & S. 205.) 


Section 9526. Repealed. (104 v. 202; R. S. See. 3634; 
April 22, 1904, 97 v. 155; April 16, 1900, 94 v. 301; March 16, 
1891, 88 v. 102; April 18, 1890, 87 v. 224; April 14, 1888, 85 
v. 273; R. 8S. 1880; May 14, 1878, 75 v. 561, §3; 8. & S. 205.) 


Section 9527. (Annual cash premiums collectable in ad- 
vance.) Mutual fire insurance companies organized under 
this chapter may thereafter charge and collect in advance 
upon their policies a full annual premium in eash, but such 
policies shall not compel subscribers, insured or assured, 
to renew a policy nor pay a second or further annual or 
term premium. (R. S. Sec. 3634; April 22, 1904, 97 v. 155; 
April 16, 1900, 94 v. 301; March 16, 1891, 88 v. 102; April 
18, 1890, 87 v. 224; April 14, 1888, 85 v. 273: R. S. 1880; 
May 14, 1878, 75 v. 561, §3; S. & S. 205.) 


Section 9528. Repealed. (104 v. 202; R. S. See. 3634; 
April 22, 1904, 97 v. 155; April 16, 1900, 94 v. 301: March 16, 
1891, 88 v. 102; April 18, 1890, 87 v. 224. April 14, 1888, 85 
v. 273; R. S. 1880; May 14, 1878, 75 v. 561, §3; S. & S. 205.) 


_ Section 9529. (Mutual associations excepted.) Nothing 
in sections ninety-five hundred and twenty-four, ninety-five 
hundred and twenty-five, ninety-five hundred and twenty- 
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six, ninety-five hundred and twenty-seven and ninety-five 
hundred and twenty-eight shall apply to associations for the 
mutual protection of their members, against loss by fire, 
organized as provided by law. (R. S. See. 3634; April 22, 
1904, 97 v. 155; April 16, 1900, 94 v. 301; March 16, 1891, 
88 v. 102; April 18, 1890, 87 v. 224; April 14, 1888, 85 v. 
273; R. S. 1880; May 14, 1878, 75 v. 561, §3; S. & S. 205.) 


The plan of mutual insurance companies provided for by §$§ 9524 to 
9527 differs radically from the system of mutual insurance contemplated 
by § 9593 et seq. 

Richards v. Canning Co., 7 N. P. 68; 9 L. D. 70 (C. P. 1900). 

State v. Association, 50 O. S. 145, 150 (1893). 


Section 9530. (Transfers of stock.) Transfers of stock 
may be made on the books of the company by any share- 
holder, or his legal representative, subject to such reason- 
able restrictions as the directors make in the by-laws, and 
also, to any provisions of the laws of this state relating 
thereto. (R. S. See. 3646; April 27, 1872, 69 v. 140, § 12; 
Ss. & S. 208.) 


Section 9531. (How stock increased.) When in the 
opinion of its directors, a company organized under this 
chapter requires an increased amount of capital, if author- 
ized by the holders of two-thirds of the stock, they shall file 
with the secretary of state a certificate setting forth the 
amount of desired increase. Thereafter, the company shall 
be entitled to have the increased amount of capital fixed by 
such certificate. The examination of securities composing 
the capital stock thus increased shall be made as provided 
by law for capital stock originally paid in. (R. S. See. 
3647; April 27, 1872, 69 v. 140, §18; S. & S. 209.) 


A fire insurance company can not reduce its capital stock under G. C. 
§ 8700. 

Rep. Atty. Gen. 1911-1912, pp. 110, 80, 126. 

Nor can any changes be made in its capital stock except as authorized 
by this section. The number of its shares can not be increased by amend- 
ment, under § 8719. 

Rep. Atty. Gen. 1911-1912, p. 126. 

A surety or bonding company is not authorized to reduce its 
capital stock. Rep. Atty. Gen. 1912, p. 28. 


Section 9532. (Dividends payable from surplus profits 
only.) No fire insurance company organized under a law 
of this state shall make a dividend except from the surplus 
profits arising from its business, and in estimating such 
profits there shall be reserved therefrom: 

First. An unearned premium fund computed in accord- 
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ance with the requirements of section ninety-five hundred 
and ninety. 

Second. All sums due the company on bonds and mort- 
gages, bonds, stocks, and book accounts, of which no part 
of the principal nor the interest thereon has been paid dur- 
ing the preceding year, and on which an action has not been 
commenced, or which, after judgment obtained thereon, has 
remained more than two years unsatisfied, and on which 
interest has not been paid. 

Third. All interest due or accrued, and remaining un- 
paid, for which the company does not hold securities as 
hereinbefore provided. (R. 8S. Sec. 3648; April 26, 1904, 97 
v. 448; April 10, 1900, 94 v. 121; April 14, 1888, 85 v. 273, 
274; R. S. 1880; 70 v. 147, § 14; S. & 8. 209.) 


A surplus dividend fund, no part of which is payable to policyholders 
as a cash payment, but which is applied as a credit to reduce the premium 


upon reinsurance or renewals, and which is otherwise unclaimable, is not 
a debt which may be deducted from credits in the tax return of the com- 
pany. 


French v. Insurance Co., 12 L. D. 183 (1901). 

Nor is the sum set aside as unearned premiums, as provided in this 
section, a debt. 

Insurance Co. v. Cappelar, 38 O. 8. 560, 568 (1883). 

See Hynicka v. Insurance Co., 4 N. P. n. s. 297; 17 L. D. 80 (1906). 


Section 9533. (Dividends contrary to law.) <A dividend 
made contrary to the provisions of the preceding section 
shall subject the company which makes it to a forfeiture 
of its charter, and each stockholder who receives it to a 
liability to the creditors of the company to the extent of 
the dividend received, besides the other penalties and pun- 
ishments prescribed by law. (R. S. Sec. 3648; April 26, 
1904, 97 v. 448; April 10, 1900, 94 v. 121; April 14, 1888, 
85 v. 2738, 274; R. S. 1880; 70 v. 147, §14; S. & S. 209.) 


Section 9534. (Scrip dividends; interpretation of words.) 
The two preceding sections shall not prevent the declara- 
tion of scrip dividends by participating or mutual companies, 
yet no such dividend shall be declared to an amount in 
excess of, or be paid except from profits, after reserving 
all sums above provided, including the whole amount of pre- 
miums on unexpired risks. The word ‘‘year,’’ wherever 
used in this and the two preceding sections shall mean the 
calendar year, and the ‘“‘profits’’ of a mutual insurance com- 
pany are that portion of its cash funds not required for 
payment of losses and expenses nor set apart for any pur- 
pose required by law. (R. S. Sec. 3648; April 26, 1904, 97 
v. 443; April 10, 1900, 94 v. 121; April 14, 1888, 85 v. 273, 
274; R. S. 1880; 70 v. 147, §14; 8S. & S. 209.) 
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Section 9535. (Accumulation of permanent fund.) In its 
by-laws any such company may provide for the accumulation 
of a permanent fund, by reserving a portion of the net 
profits, to be invested and be a reserve for the security of 
the insured. Such permanent fund in such sum as may be 
determined by the board of directors shall be separate and 
apart from such surplus as may be accumulated in the dis- 
cretion of the company or its board of directors. The per- 
manent fund so assumulated shall be used for the payment 
of losses and expenses, whenever the cash funds of the com- 
pany in excess of an amount equal to its liabilities are ex- 
hausted. (107 v. 649; R. S. See. 3648; April 26, 1904, 97 v. 
443; April 10, 1900, 94 v. 121; April 14, 1888, 85 v. 273, 274; 
R. 8S. 1880; 70 v. 147, §14; S. & S. 209.) 


Section 9536. (What real estate company may hold.) 
No company organized under this chapter shall purchase, 
hold, or convey real estate, except for the purposes and in 
the manner herein set forth: 

1. Such as is requisite for its convenient accommoda- 
tion in the transaction of its business. 

2. Such as is mortgaged to it in good faith, by way of 
security for loans previously contracted, or for money due. 

3. Such as is conveyed to it in satisfaction of debts 
previously contracted in its legitimate business, or for money 
due. 

4. Such as is purchased at sales upon judgment, decree, 
or mortgages obtained or made for such debts. (R. S. See. 
3649; April 27, 1872, 69 v. 140, §15; S. & S. 209.) 

The restrictions of this section do not apply to foreign companies. 

4 Opins. Attys. Gen. 617 (1894). 


Section 9537. (Disposal of real estate.) Real estate so 
acquired, but which is not necessary for the accommodation 
of the company in the transaction of its business, shall be 
disposed of within two years after title thereto is acquired, 
unless the company procures a certificate from the superin- 
tendent of insurance that its interests will suffer materially 
by a foreed sale thereof. The sale then may be postponed 
for such period as the superintendent directs in such cer- 
tificate. (R. S. See. 3649; April 27, 1872, 69 v. 140, § 15; 
s. & S. 209.) 


Section 9538. Repealed. (104 v. 202; R. e 
passed April 14, 1888; took effect July 1, 1855; 59 _ 

275; April 15, 1882, 79 v. 188; R. S. 1880; April 27, 1872, 
69 v. 140, § 16.) 


. 
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Section 9539. (For what purposes debt may be created.) 
No such company shall borrow money or create a debt un- 
less for the purpose of necessary office buildings, to con- 
tinue beyond the period when such an assessment may be 
collected and apphed to the payment thereof, and no mem- 
ber shall be assessed for liabilities incurred prior to his 
membership. (R. 8. Sec. 3650; passed April 14, 1888; took 
effect July 1, 1888; 85 v. 273, 275; April 15, 1882, 79 v. 183; 
R. S. 1880; April 27, 1872, 69 v. 140, § 16.) 


Section 9540. (Enforcement of assessments.) If a mem- 
ber neglects for thirty days after the publication of such 
notice, and after demand for payment, to pay the sum as- 
sessed upon him as his proportion of such loss, the directors 
may sue for and recover the whole amount of contingent 
hability, with costs of suit. Execution shall only issue for 
assessments and costs as they accrue, and every such exe- 
cution must be accompanied by a list of losses for which the 
assessment is made. If the whole amount of liability is in- 
sufficient to pay the loss occasioned by any fire or fires, the 
sufferers insured toward making good their respective losses, 
shall receive a proportional share of the whole amount of 
such lability, according to the sums by them respectively 
insured. No member ever shall be required to pay for a 
loss occasioned by fire, or inland navigation, more than the 
whole amount of such liability. (R. S. See. 38651; passed 
April 14, 1888; took effect July 1, 1888; 85 v. 273, 275; R. 
S. 1880; April 27, 1872, 69 v. 140, § 16.) 


Extent of liability and defenses, see note to § 9607-16. 


Section 9541. (How assessments and notice proved.) In 
actions for the recovery of assessments duly levied by the 
directors of a mutual fire insurance company of this state, 
or for money due on the liability of the members of such 
a company, the official statement of its president or secre- 
tary, under seal, and sworn to, shall be received in court as 
evidence of the facts essential for making it, and that the 
assessment, for which an action is commenced was duly 
levied, and notice thereof given. (R. 8S. See. 3652; passed 
April 14, 1888; took effect July 1, 1888; 85 v. 273, 276; R. 
DB. 1880: -39) v, 3009.15 8. Gu GC. 3524) 


It has been held that parol evidence of the making of an assessment, 
which is denied in the answer, is inadmissible, unless the proper founda- 
tion is laid for introducing secondary evidence, and that the records 
of the company, or a duly examined and proven copy thereof, showing the 
action of the proper authorities in making the assessment should be pro- 
duced, or its absence accounted for. 

Insurance Co. v. Bowersox, 6 C. C. 1: 3 C. D. 321 (1891). 
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Section 9542. (Accident companies authorized.) Compa- 
nies may be organized for the special purpose of insuring 
persons against accidental personal injury or loss of life, 
while traveling by railroad, steamboat, or other mode of 
conveyance, and making all and every insurance connected 
with accidental loss of hfe, or personal injury caused by 
accident, of any description; against expenses and loss of 
time occasioned by sickness or other disability, on such 
terms and conditions for such periods of time, and confined 
to such countries, localities, and persons, as may be provided 
for in the by-laws of the company. (R. S. See. 8670; May 
1, 1885, 82 v. 210; R. S. 1880; February 7, 1865, 62 v. 12, §1; 
S. & S. 280.) 


Mutual protective accident associations, see § 9445 et seq. 

Companies organized under this section must have the amount of 
capital required by § 9524. 

2 Opins. Attys. Gen. 1018 (1881). 


Nature of accident insurance. A policy issued by an accident in- 
surance company, as applicable to injuries resulting in death, is but a 
eontract of life insurance limited to specified risks. 

Insurance Co. v. Sayler, 2 N. P. n. s. 305, 309; 15 L. D. 137 (Super. 

Ct. Cin. 1904); affirming, 1 N. P. n. s. 217. 

Life and accident insurance is a contract whereby one party, for a 
stipulated consideration, agrees to indemnify another against injuries by 
accident, or death from any cause not excepted in the contract. 

State v. Railway, 68 O. S. 9, 30 (1903). 


POLICIES. 


Premiums. A condition in a policy that “the actual payment of the 
respective premiums on the date when due or within seven days there- 
after, whether the insured is entitled to indemnity at the time or not is a 
condition precedent to the renewal of this policy for another term” is not 
a condition precedent to recovery of indemnity for injuries received after 
payment of one premium and before the next premium fell due. 

Emith Vv. Assurance Co. 12 N. Po nos. 97; 22 1. D: 763 (C. P. I9I1). 

Where a railway employe assigned his wages for several months, for 
premiums falling due in monthly installments, the policy providing that 
it should be “binding only for such insurance period as is covered by an 
installment of premium actually paid” and that the policy should be void 
if the insured “shall fail to leave in the hands of the paymaster any 
installment of premium as it shall fall due” and after the premium had 
been paid for one month the employe left the employ of the railway, 
drawing all of his wages, and was injured the day following the expira- 
tion of the period actually paid for in money, it was held that the policy 
was forfeited. 

Herbert v. Insurance Co., 3 C. C. n. s. 7; 18 C. D. 225 (1901); aff'd, 

no rep., 68 O. S. 687. 

Accident insurance premiums are not necessaries under G. OC. 
§12946-1 and an assignment of future wages for premiums is in- 
valid. Rep. Atty. Gen. 1913, p. 848. 
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Risk. Provisions of policy. 
Death or injury “through external, violent and accidental means.” 


Held to be within provision: — 


Death by accidental drowning. 

Association v. Hubbell, 56 O. S. 516 (1897). 

Injury caused by a fall due to a temporary and unexpected physical 
disorder. 

Casualty Co. v. Bird, 18 C. C. 488; 10 C. D. 211 (1899). 

Where an insured was seen on a steamer in midocean in the evening, 
but was not found the next day, although diligent search was made, and 
has never been seen since, the presumption is that the man died by drown- 
ing, either from accident or the violence of another, the presumption being 
against suicide. 

Insurance Co. v. Rosch, 3 C. C. n. s. 156; 13 C. D. 491 (1902); aff'd, 

no rep., 69 O. S. 561. 

Dilation of the heart following: a cold water bath is not an acei- 
dent, where there is no evidence that anything occurred which the 
insured had not planned, except the dilation and _ its consequences. 
Casualty Co. v. Johnson, 91 O. S. 155 (1914); reversing, 1 Ohio App. 
ae, 10°C. 0. "n, 8. BIS} 2450, DD. 76! 

Freezing to death through exposure is an accident. Casualty Co. 
v. Wheeler, 13 Ohio App. 140; 30 O. G. A. 257 (1919); motion to 
certify record overruled, 17 O. L. R. 304. 


“Voluntary exposure to unnecessary danger.” This term does not 
embrace every exposure of the assured that might have been avoided by 
the exercise of due care on his part. It relates to dangers of a substantial 
character of which he at the time had knowledge, and to which he pur- 
posely exposed himself, intending at the time to assume all the risks. 

Association v. Hubbell, 56 O. S. 516 (1897). 

Attempting to cross slough in public road is not, when. 

See Association v. Hubbell, 56 O. S. 516 (1897). 

The above term does not include voluntary exposure to a necessary 
danger or involuntary exposure to an unnecessary danger. 

Insurance Co. v. Gulick, 1 C. C. n. s. 477: 15 C. D. 395 (1903). 

A provision in a poliey limiting the liability of the insurer for 
injury resulting ‘‘from exposure to obvious risk of injury or obvious 
danger’’ is valid. Where the issue is whether the injury occurred 
while the insured was exposing himself to obvious danger, and there 
is no substantial conflict in the testimony, but the testimony dis- 
closes a variety of circumstances from which different minds might 
reasonably arrive at different conclusions, the issue should be sub- 
mitted to the jury. Hickman vy. Insurance Co., 92 O, S. 87 (1916), 


Entering or leaving moving conveyances. A policy contained this 
exception:— “This insurance does not cover entering or trying to enter or 
leave a moving conveyance using steam as a motive power.” <A freight 
train, moving slowly, overtook the insured while walking along a railroad 
track, the ground being slippery and icy, and it occurred to him to step 
on the caboose and ride. As he was about to step on, but before he touched 
the car he slipped and fell and was injured by the rear wheels. Held, that 
his acts, after determining to get on the car, were within the exception. 

Huston v. Insurance Co., 66 O. S. 246 (1902). 


Death or injury due to disease. Death caused by blood poisoning due 
to.a cut or scratch on finger, accidentally sustained, renders insurance 
company liable. The death is due to accident, not disease. 
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Rheinheimer v. Insurance Co., 77 O. 8. 360 (1907); distinguishing, 
Insurance Co. v. Dorney, 68 O. S. 151. 

Where the death of the insured was due to rupture of the stomach, 
the coat of the stomach having been weakened at the point of rupture 
by a gastric ulcer which had partially healed, and the insured had over- 
exerted himself by lifting a heavy stone, the insurance company was held 
not liable. 

Insurance Co. v. Dorney, 68 O. 8. 151 (1903). 

A stipulation for non-liability for death or injury due to disease is 
available as a defense notwithstanding §§ 9391 and 9392. 

Insurance Co. v. Dorney, 68 O. 8S. 151 (1903). 


Hazardous occupation. A provision reducing the amount of the 
policy where the insured is injured while engaged in an occupation 
classed by the company as more hazardous than the occupation stated 
in the application, does not apply to an isolated act performed in an 
emergency. Fidelity Co. v. Patty, 2 Ohio App. 312; 19 C. GC. n. s. 
392 (1918); motion to certify record overruled, 16 O. L. R. 466. 


Double indemnity. A provision for double indemnity in case of 
injury while riding in a passenger elevator does not apply where the 
insured is injured while on a hand hoist or lift for use of employes, 
so constructed that only the person operating it can ride thereon. 
Ray v. Insurance Co., 19 N. P. n. s. 140 (1916). 


Misrepresentation by insured. In an action to recover an amount 
payable on the death of the insured, a clause avoiding the policy for 
misrepresentation of weekly earnings is no defense. Such clause applies 
only to the weekly indemnity of the insured in case of injury, and not to 
loss in case of death. 

Insurance Co. v. Leibus, 8 C. C. n. s. 201; 18 C. D. 700 (1906). 


Hernia. Where a policy excepted death caused by hernia from the 
risk, the company was held liable where an injury from an accident re- 
sulted in hernia and caused the death of the insured. 

Miner v. Insurance Co., 2 N. P. 1083; 3 L. D. 289 (C. P. 1895). 


Notice. A provision in a policy that written notice to the com- 
pany within 30 days from the date of injury is of/the essence of the 
contract will ordinarily be upheld. But where, during such 30-day 
period, the insured was justified in believing that the injury was 
trivial, but thereafter it developed that the injury was serious and 
the insured gave written notice immediately upon learning of its 
serious character, the question whether the notice was given in 
time is one of fact for the jury. Employers Co. v. Roehm, 99 O. S. 
343 (1919); American Casualty Co. v. Roehm, 99 O. S. 350 (1919); 
affirming, 10 Ohio App. 418; 29 O. C. A. 486; not following Insurance 
Co. v. Myers, 62 O. S. 529. 

Under a policy requiring notice within ten days of the accident, 
and, in case of death, a notice within ten days thereof, it was held 
that the giving notice of accident by the insured was not a eondi- 
tion precedent to a recovery by the beneficiary after death. Gibbs v. 
Commercial Travellers, 14 Ohio App. 439; 32 O. ©. A. 197 (1920); 
motion to certify record overruled, 19 O. L. R. 15. 

Where the beneficiaries had no knowledge of the existence of the 
policy, until four months after the death of the insured, and notice was 
given immediately upon its discovery, the condition of the policy for 
immediate notice was held to be complied with. 

Accident Co. v. Card, 13 C. C. 154; 7 C. D. 504 (1897) ; aff’d, no rep., 

60 O. S. 583. 
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Failure to give notice within ten days after the accident, as required 
by the policy, is excused where the insured was in a state of delirium 
during all of such time. 

Indemnity Co. v. Fletcher, 5 C. C. 633; 3 C. D. 308 (1891). 

Immediate notice is in time, if given with due diligence in view of 
the circumstances. 

Indemnity Co. v. Fletcher, 5 C. C. 633; 3 C. D. 308 (1891). 

That the local agent of the insurance company, who had written the 
insurance, heard of the accidental death of the insured, is not notice to 
the company. : 

Accident Co. v. Card, 13 C. C. 154; 7 C. D. 504 (1897); aff'd, no rep., 

60 O. 8S. 583: 

Failure of the insured to inform any one of the existence of the policy, 
so that immediate notice could be given, is not such negligence as will 
relieve the company from liability. 

Accident Co. v. Card, 18 C. C. 154; 7 GC. D. 504 (1897) ; aff'd, no rep., 

60 O. S. 583. 

The proofs of death need not give every detail of the accident. Affi- 
davits showing in genera] the manner of death is sufficient. 

Accident Co. v. Card, 13 C. C. 154; 7 C. D. 504 (1897) ; all’d, no rep., 

60 0, 8. 683. 


Total disability. Under a clause providing for certain benefits if 
the insured is ‘‘totally unable to labor’’ or ‘‘to earn a livelihood in 
any employment’’, evidence that an insured had lost his right hand 
and was unemployed during the period for which benefits are claimed 
is sufficient for submission to the jury of the question whether he is 
able to earn a livelihood in any employment. Hughes v. Railway, 15 
NP. ni. 8.604 (1014), 


Forfeiture of policy in case of autopsy without notice. <A condi- 
tion of forfeiture in the event of an autopsy without notice to the 
company is unreasonable and invalid. Gibbs v. Commercial Travel- 
lers, 14 Ohio App. 439; 32 O. CO. A. 197 (1920); motion to certify ree- 
ord overruled, 19 O. L. R. 15. 


ACTIONS. 

Provision in policy limiting time within which suit may be brought. 
Failure to bring suit, within the time limited in the policy, is not excused 
by ignorance on the part of the beneficiary that the death was caused by 
accident. 

Coldham v. Insurance Co., 2 N. P. 358; 2 L. D. 314 (1894) ; affirmed. 

8 C. C. 620; 4 C. D. 548; 57 O. S. 657. 


Pleading. The plaintiff must set forth in the petition the facts 
which resulted in the death of the insured. 

Koch v. Insurance Co., 7 O. L. R. 643 (1910). 

But a judgment will not be reversed for failure to allege that death 
was caused solely by the accident, where the answer affirmatively alleged 
another cause. 

Insurance Co. v. Leibus, 8 C. C. n. s. 201; 18 C. D. 700 (1906). 


Evidence and burden of proof. The burden is on the insurance 
company to prove, by affirmative evidence, breach of conditions avoiding 
the policy. 

Casualty Co. v. Bird, 18 C. C. 488; 10 CG. D. 211 (1899). 

Insurance Co. v. Gulick, 1 C. CG. n. s. 477; 15 C. D. 395 (1903). 

Contra, Armstrong v. Insurance Co., 4 Ohio App. 46; 22 0. 0. nus} 
129 (1914); holding that where the only issue is whether the insured 
died as the result of ‘‘external, violent and accidental means ‘‘the 
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burden is on the plaintiff to show affirmatively that it was from 
one of the causes specified. 

An autopsy paper signed by physicians making a post mortem 
examination may be used to refresh the memory of witnesses, but is 
not admissible in evidence where the signers had not been placed 
under oath and the cross examination privilege accorded. Armstrong 
v. Insurance Co., 4 Ohio App. 46; 22 C. C. n. s. 129 (1914). 

Evidence of sudden faintness, immediately preceding a fall and in- 
jury, do not conclusively prove that the fall was caused by vertigo. 

Casualty Co. v. Bird, 18 C. C. 488; 10 C. D. 211 (1899). 


Section 9543. (Deposit of accident companies.) When 
a company so organized desires to do business in another 
state, by the laws of which, to qualify it therefor, it is re- 
quired to make a deposit of securities assigned in trust for 
the benefit of its policy-holders with an officer of this state, 
the state treasurer shall receive such deposit, and issue 
therefor to the company his receipt, giving a pertinent de- 
scription of the securities and a certificate of the market 
value thereof. He also shall issue a like certificate to the 
superintendent of insurance, who shall place it on file in 
his office. Such company may exchange these securities for 
other like securities, in whole or part, as far as its business 
requires, and wholly withdraw them if it discontinues busi- 
ness in such other state. Such changes or withdrawals of 
securities at once shall be duly certified by the treasurer to 
the superintendent of insurance. (R. S. Sec. 3670; May 1, 
1885, 82 v. 210; R. S. 1880; February 7, 1865, 62 v. 12, §1; 
Ss. & S. 230.) 


Where a company discontinues business in other states it may 
withdraw the deposit. Rep. Atty. Gen. 1912, p. 441. 


Section 9544. (Consolidation.) When a joint stock fire 
and marine insurance company of this state, determines by 
a vote of the holders of two-thirds of its stock to consolidate 
and make joint stock with another hke company or compa- 
nies engaged in or incorporated for like business, and each 
agrees by such vote to the consolidation, the companies by 
a vote of the holders of a majority of the stock so consoli- 
dated, may determine under which corporate organization 
or articles of association of the consolidating companies, 
and under what name, their future business shall be con- 
Mucted. (R. S. Sec. 3671; January 31, 1873, 70 v. 19, §1.) 


This section does not authorize consolidation of an Ohio com- 
pany with a foreign company. Opins. Atty. Gen. 1915, p. 69. 


Section 9545. (Rights and duties of consolidated compa- 
nies.) Upon filing with the superintendent of insurance a 
certificate of such consolidation, the companies thenceforth 
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shall be consolidated under the corporate organization or 
articles of association and corporate name chosen. There- 
upon also all franchises, rights, equities, property, and estate, 
of whatever name or nature, belonging to or vested in either 
of the consolidating companies, immediately, upon and by 
the act of such consolidation shall become the property and 
estate of and be vested in the consolidated company, and 
the corporate existence of the consolidating companies 
thenceforth cease, and be merged in the consolidation. Such 
consolidated company shall have the exclusive right and 
power to demand, sue for, collect, convey, and dispose of the 
rights, equities, property, and estate aforesaid, or any part 
thereof, under its own name, and all debts, liabilities, and 
obligations of the consolidating companies shall be assumed 
and paid by it. (R. S. See. 3671; January 31, 1873, 70 v. 
Loy 


Section 9546. (Distribution of stock of consolidated com- 
pany.) Upon such a consolidation the just and true value 
of each outstanding share of the capital stock of each of 
the consolidating companies shall be ascertained by their 
respective directors through a suitable valuation of all the 
assets and liabilities thereof at the time of the consolidation, 
and new shares of the consolidated company be apportioned 
to each stockholder, equal to the sum ascertained to be the 
just and true value of his shares in each or either of the 
consolidating companies. The shares thus apportioned shalt 
be substituted for his original shares, and all certificates of 
Shares in the consolidating companies must be surrendered 
when the new certificates of the shares so apportioned are 
issued. But a stockholder in either of the companies so con- 
solidating who refuses to agree thereto, shall be entitled to 
receive for the stock by him owned its just market value at 
the time thereof, to be paid to him previous to such consoli- 
dation. (R. S. Sec. 3672; January 31, 1873, 70 v. 19, § 2.) 


Section 9547. (Election of directors.) Immediately upon 
the consolidation of such companies, their directors shall 
elect from their members the directors for the consolidated 
company, who shall serve until their successors are elected 
aie cre (R. S. Sec. 3673; January 31, 1873, 70 v. 

» §3.) 


Section 9548. (Capital stock limited.) The capital stock 
of such consulidated company may be equal to, but by virtue 
of such consolidation, shall not exceed the aggregate au- 
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thorized capital of the consolidating companies. (R. S. See. 
3674; January 31, 1873, 70 v. 19, § 4.) 


Section 9549. (Filing of certificate of consolidation.) 
Within thirty days after such consolidation a certificate, 
setting forth the fact thereof, and the name and organization 
adopted thereby, shall be filed in the office of the secretary 
of state. (R. S. Sec. 3675; January 31, 1878, 70 v. 19, §5.) 


Section 9550. Repealed. (104 vy. 202.) 
Section 9551. Repealed. (104 v. 202.) 
Section 9552. Repealed. (104 v. 202.) 
Section 9553. Repealed. (104 v. 202.) 


Section 9554. (Bonds may be approved by probate 
judge.) An insurance company which, by the terms of its 
charter, is required to have its official bonds approved by 
a judge of the common pleas court at its option may have 
them approved by the probate judge of the county in which 
the office of the company is located. (R. S. Sec. 3685; Feb- 
Puary 2, 1857, 54 v. 17, §1; S. & C. 363.) 


Section 9555. (May reinsure risks.) A fire, marine, 
fidelity, accident, plate-glass, boiler or other insurance com- 
pany organized or existing under or by virtue of the laws 
of this state, by and with the approval of the superintendent 
of insurance, may reinsure all risks undertaken by it in any 
company authorized by law to transact a similar class of 
insurance business in this state. Nothing herein shall pre- 
vent such a company from reinsuring any risks or fractional 
parts thereof not situated in this state in any company or 
companies duly licensed by such superintendent or like 
authority, of the state in which such risks may be located, to 
transact the business of insurance in that state. (April 26, 
1904: 97 v. 446, §1; R. S. § 3691-18; April 14, 1884, 81 v. 
179.) 


Reinsurance in unlicensed foreign companies prohibited: § 5439. 

A contract of reinsurance of liability risks made in another state 
by a foreign company which has not made the deposit required by 
§9510 is a violation of the Ohio laws for which its license to do 
other business in Ohio may be revoked. State v. Tomlinson, 101 O. 
S. 459 (1920). j 

Property located outside of Ohio can not be reinsured in unlicensed 
foreign companies. 

5 Opins. Attys. Gen. 934 (1903). 
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Reinsurance defined. 

Insurance Co. v. Insurance Co., 38 O. S. 11, 15 (1882). 

Where an insurance company, after having taken a risk and rein- 
sured in another company to indemnify itself against loss on its policy, 
discharges its liability by payment of a less sum than that for which the 
original insurance was effected, the sum so paid by it is the amount of 
damage sustained, and the measure of indemnity to be recovered from the 
reinsuring company; provided such sum is within the amount of the 
reinsurance policy, and does not exceed the amount of actual loss, and 
such policy contains no condition for prorating loss or limiting liability. 

Insurance Co. v. Insurance Co., 38 O. 8S. 11 (1882). 

A reinsurance policy, containing a condition that “the insurance may 
also be, at any time, terminated at the option of the company, by giving 
notice to that effect, and refunding a ratable proportion of the premium” 
is not separable. It applies to the entire reinsurance and does not permit 
the cancelling of one policy only. 

Insurance Co. v. Insurance Co., 13 L. D. 226 (1902). 


Section 9556. (Business extended to damage by water, 
lightning, etc.) All companies organized or admitted for the 
purpose of insuring against loss or damage by fire, may 
insure against loss or damage by water, caused by the 
breakage or leakage of sprinklers, pumps, tanks, water pipes 
and fixtures connected therewith, and by lightning, explo- 
sions from gas, dynamite, gunpowder, and other like explo- 
sions, and tornadoes: and may also insure against loss by 
the theft of automobiles and accessories, and against damage 
thereto from this cause. (June 9, 1911, 102 v. 359, § 1; ig 
S. Sec. 3641a; April 9, 1891, 88 v. 304; March 27, 1884, 81 
v. 93; April 18, 1883, 80 v. 170.) 


Effect of § 9607-2 on this section, see note to § 9607-2. 


RECIPROCAL OR INTER-INSURANCE CONTRACTS. 


Section 9556-1. (Exchange of reciprocal or inter-insur- 
ance contracts.) Individuals, partnerships and corporations 
of this state, herein designated subscribers, are authorized 
to exchange reciprocal or inter-insuranece contracts with 
each other, and with individuals, partnerships and corpora- 
tions of other states, districts, provinces and countries, pro- 
viding indemnity among themselves from any loss which 
may be insured against by any fire insurance company or 
association under other provisions of the law. Such con- 
tracts and the exchange thereof and such subseribers, their 
attorneys and representatives shall be regulated by this 
act and by no other insurance law unless such law is re- 
ferred to in this act, and no law hereafter enacted shall 
apply to them, unless they be expressly designated therein. 
(107 v. 747, §1.) 
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This section relates to fire insurance only. State v. Gearheart, 
103 O. S. 263 (1921). 


Section 9556-2. (How contracts executed.) Such con- 
tracts may be executed by an attorney or other representa- 
tive, herein designated ‘‘attorney,’’? duly authorized by and 
acting for such subscribers under powers of attorney, and 
such attorney may be a corporation. The principal office of 
such attorney shall be maintained at such place as may be 
designated by the subscribers in the powers of attorney. 
(107 v. 747, § 2.) 


Section 9556-3. (Schedule of fees. Declaration under 
oath filed with superintendent.) Every such attorney shall 
pay to the superintendent of insurance for the use of the 
state the following fees: 

For filing declaration, twenty-five dollars; 

For filing each financial statement required by this act, 
twenty dollars; 

For filing each certificate of license, and certified copy 
thereof, two dollars; 

For each copy of a paper filed in his office, twenty cents 
per folio; 

For affixing the seal of office and certifying any paper, 
one dollar. 

The attorney shall file with the superintendent of insur- 
ance a declaration, verified by his oath, or when the attorney 
is a corporation, by the oath of its duly authorized officers, 
setting forth: 

(a) The name of the attorney and the name or desig- 
nation under which such contracts are issued, which name 
or designation shall not be so similar to any name or desig- 
nation adopted by an attorney, or by any insurance organi- 
zation in the United States, prior to the adoption of such 
name of designation by the attorney, as to confuse or de- 
ceive, unless such other attorney or organization shall con- 
sent thereto in writing. 

(b) The location of the principal office. 

(ce) The kind or kinds of insurance to be effected. 

(d) <A eopy of each form of policy, contract or agree- 
ment under or by which such insurance is to be effected. 

(e) A eopy of the form of power of attorney, under 
which such insurance is to be effected. 

(f) That applications have been made for indemnity 
upon at least seventy-five separate risks, aggregating not 
less than one and one-half million dollars, represented by 


G. C. § 9556-5 OHIO PRIVATE CORPORATIONS. 1816 


executed contracts or bona fide applications to become con- 
currently effective. 

(g) That there is in the possession of such attorney 
assets of not less than fifty thousand dollars, available for 
the payment of losses. 

(h) A financial statement in form prescribed for the 
annual statement. 

(i) The instrument authorizing service of process as 


provided for in this act. (107 v. 747, §3.) 


Section 9556-4. (Action on contract; procedure.) Action 
on any contract of indemnity made by such attorney and 
actions to recover taxes, and all other actions, may be 
brought against the attorney in the county where the cause 
of action arises, or where the claimant resides. In any such 
action against such attorney summons and process shall be 
served on the superintendent of insurance and must be 
made in duplicate, and when so made shall have the same 
force and effect as if it had been served on such attorney 
and his subseribers personally; and judgment shall be ren- 
dered accordingly. By receipt of his license, every such at-~ 
torney shall be held to have appointed the superintendent 
of insurance the agent and attorney for himself and for his 
subscribers to accept service of such summons and_ process, 
and such authority shall continue so long as any liability re- 
mains outstanding in this state against the attorney or his 
subseribers on any such contracts of indemnity issued by 
any such attorney or his subscribers. Upon filing his decla- 
ration the attorney shall deliver to the superintendent of in- 
surance an instrument executed by him for and on behalf 
of all his subscribers, stipulating the authority aforesaid re- 
lating to actions and process. When any such summons or 
other process is served on the superintendent of insurance, 
he shall forthwith forward by registered mail prepaid one 
of the duplicate copies, directed to the attorney at his prin- 
cipal office as designated in his declaration or amendment 
thereof. The party commencing such action shall, at the 
time of such service pay to the superintendent of insurance 
for the use of the state a fee of two dollars, which shall be 
refunded to such party as part of the taxable costs, if he 
prevail in the action. (107 v. 748, § 4.) 


Section 9556-5. (Amount of reserve fund to be main- 
tained.) Every such attorney shall create and maintain a 
reserve fund equal to fifty per cent. of the amount of ad- 
vance premiums or deposits received and receivable on un- 
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expired contracts of indemnity running one year or less 
from date of issue and a pro rata amount of premiums or 
deposits received or receivable on unexpired contracts of in- 
demnity running more than one year from date of issue. If, 
upon examination or otherwise, it appears to the superin- 
tendent of insurance that the assets, invested as permitted 
by the laws regulating the investments of insurance com- 
panies, and moneys accumulated by any such attorney, after 
deducting therefrom a reserve fund computed as herein pro- 
vided, are less than the liabilities incurred and unpaid, such 
reserve fund shall be restored within thirty days from the 
service of a requisition for that purpose by the superinten- 
dent of insurance upon the attorney. If any such attorney 
or other person shall make any advancements to restore any 
such impairment, the claim for the same against his sub- 
seribers shall be deferred to claims for losses. If such re- 
serve fund is not restored as so required, the superintendent 
of insurance may revoke the license of the attorney. (107 v. 
749, § 5.) 


Section 9556-6. (Annual financial statement filed with 
superintendent.) Every such attorney shall file with the 
superintendent of insurance on or before March 1 of each 
year, a financial statement for the year ending December 31 
of the year preceding, on form furnished by the superin- 
tendent of insurance, which shall conform as nearly as may 
be to the form of statement, from time to time, adopted by 
the National Convention of Insurance Commissioners, and 
containing such exhibits of the condition and transactions 
of the attorney as the superintendent of insurance, in such 
form and otherwise, may reasonably prescribe. Such state- 
ment shall be verified by the oath of the attorney, or of the 
principal officer thereof if the attorney is a corporation. 
Such attorney shall not be required to furnish lists of names 
and addresses of subscribers, except in ease of an unpaid 
final judgment. (107 v. 749, § 6.) 


Section 9556-7. (Contents of statement; computation of 
tax; payment.) In such annual statement the attorney shall 
set forth the gross amount of premiums or deposits received 
by him during the preceding calendar year on contracts of 
indemnity covering risks wtihin the state. He shall also set 
forth therein, in separate items premiums paid for can- 
cellations, premiums or deposits returned and eredited rata- 
bly to subseribers, and consideration received for reinsur- 
ance during such year. The superintendent of imsurance 
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shall compute a tax of 21% per cent., and in ease of fire 
insurance an additional one-half of one per cent. fire marshal 
tax on the balance of such gross amount of premiums or 
deposits, after deducting premiums and deposits so returned 
and credited and considerations received for reinsurances, 
and prior to November first mail to such attorney, at his 
principal office, designated in his declaration or amendment 
thereof, a statement of the amount of the tax so charged, 
which amount the attorney shall pay to the treasurer of 
state for the use of the state on or before December first of 
such year, or within thirty days after receipt of such notice. 
No further taxes shall be imposed upon such attorney or his 
subscribers or their representatives for the privilege of trans- 
acting business in the state. If an attorney shall cease doing 
business in the state, he shall thereupon make report to the 
superintendent of insurance of the premiums or deposits sub- 
ject to taxation, not theretofore reported, and forthwith pay 
to the superintendent of insurance a tax thereon computed 
according to law. If such attorney fail to make any report 
for taxation, or fail to pay any tax as herein required, his 
subscribers shall be liable to the state for such unpaid taxes, 
and a penalty of not more than twenty-five per cent. per 
annum after demand therefor. Service of process in any 
action to recover such tax or penalty shall be made accord- 
ing to the requirements of the law relating to actions against 
the attorney and his subscribers. (107 v. (ADs Sete) 


Section 9556-8. (Examination by superintendent of books 
and affairs; expense.) The superintendent of insurance may 
make examinations of the books and affairs of any such at- 
torney, including the records of names of subscribers, and 
the attorney and his deputies shall facilitate such examina- 
tions and furnish all information which the superintendent 
may reasonably demand. The expense of such examina- 
tions shall be paid by the treasurer of state, on the warrant 
of the auditor of state, upon the certificate of the superin- 
tendent of insurance. But if’ an examination is made upon 
the demand of the attorney, the expense thereof shall be 
paid by such attorney, upon certificate and itemized bills 
furnished by the superintendent. Provided that when the 
superintendent shall apply in writing to the governor, and 
the governor shall direct, in writing any such examination, 
and shall fix the compensation of examiners, other than 
the regular salaried assistants, then such attorney shall pay 
to the superintendent the actual expense of such examina- 
tion upon the certificate and itemized bills furnished by 
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the superintendent. Provided that when the principal office 
of the attorney is located in another state the superintend- 
ent may accept, in lieu of the foregoing, a certified copy 
of the report of examination by the insurance department 
of that or another state. (107 v. 750, § 8.) 


Section 9556-9. (Power and right to exchange contracts.) 
Any corporation now or hereafter organized shall, in addi- 
tion to the rights, powers and franchises specified in its 
articles of incorporation, have full power and authority as a 
subscriber to exchange insurance contracts of the kind and 
character herein mentioned. The right to exchange such 
contracts is hereby declared to be incidental to the purposes 
for which such corporations are organized, and as fully 
granted as the right and powers expressly conferred upon 
the corporation. (107 v. 751, § 9.) 


Section 9556-10. (License to attorneys; revocation.) Up- 
on compliance with the requirements of this act the super- 
intendent of insurance shall issue a license to the attorney, 
authorizing him to make such contracts of indemnity, which 
heense shall specify the kind or kinds of insurance and shall 
contain the name of the attorney, the location of his princi- 
pal office, and the name or designation under which such 
contracts of indemnity are issued. So long as such attorney 
complies with the requirements of this act, the superinten- 
dent annually, upon application of the attorney, shall renew 
the license. The superintendent may revoke or suspend the 
heense of any attorney: When he shall not be in possession 
of fifty thousand dollars of assets, invested as permitted by 
the laws regulating the investments of insurance companies 
and moneys accumulated by such attorney, or any attorney 
in case of breach of any of the conditions imposed by this 
act, upon reasonable notice in writing to the attorney, so 
that he may appear and show cause why such license should 
not be revoked or suspended. (107 v. 751, § 10.) 


Section 9556-11. (List of names and addresses of persons 
authorized to solicit must be filed with superintendent; rev- 
ocation of authority.) Every attorney shall certify in dupli- 
eate to the superintendent of insurance the names and ad- 
dresses of the persons authorized by him to solicit powers 
of attorney or applications for such contracts of indemnity 
in this state. The authority of such persons shall continue 
until the first day of the next April, unless cancelled by the 
attorney and certificate of such cancellation is filed with 
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the superintendent, or unless the license of the attorney or 
authority of sueh person shall be revoked or suspended by 
the superintendent; and expiring certificates of such per- 
sons’ authority may be renewed in like manner to continue 
until the first day of the next April. The superintendent 
shall record the names and addresses of such persons in 
such manner that names of such duly authorized persons 
may conveniently be inspected and shall thereupon certify 
and deliver to the attorney a list of the names of all per- 
sons so recorded. If the superintendent shall find that any 
such person has wilfully violated or refused or failed to 
eomply with any provision of this act or has been con- 
victed of the violation of any law of the United States, or 
of this or any state, he may refuse or revoke the authority 
of such person and cancel his name on the superintendent’s 
records, and shall thereupon notify such person and the 
attorney of such revocation. Thereafter such person shall 
not act as representative of any attorney until new certifi- 
eate of his authority by the attorney thereafter appointing 
him, shall be duly filed with and approved by the super- 
intendent. No person shall act for any such attorney in 
placing insurance or making such contracts of indemnity, 
unless the attorney shall have such license, nor unless the 
unexpired, unrevoked and unsuspended certificate of such 
persons’ authority is filed with the superintendent. Any 
person shall be individually liable. on any contract of in- 
demnity made, issued or accepted through him as repre- 
senting any attorney not licensed by the superintendent to 
make such contracts of indemnity. (107 v. 751, § 11.) 


Section 9556-12. (Contracts may be solicited without li- 
cense for purposes of organization.) For the purposes of or- 
ganization and upon issuance of permit by the superinten- 
dent of insurance, powers of attorney and applications for — 
such contracts may be solicited without license, but no such 
attorney or other person shall make any such contracts of 
indemnity until he shall comply with the provisions of this 
act. No such attorney shall make any contracts of re-insur- 
ance or risks located in this state with any company, asso- 
ciation or person not authorized by law to transact business 
in this state, and no such attorney shall re-insure all risks 
undertaken by him without the consent of the superintendent 
of insurance. (107 v. 752, § 12.) 


Section 9556-13. (Penalty for violations of law.) Any 
attorney, or other person who shall violate any provision 0 


i 
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this act, or fail to comply with any duty imposed upon him 
by any provision of this act, for which violation or failure 
no penalty is elsewhere provided by law, shall be fined not 
exceeding five hundred dollars. (107 v. 752, § 13.) 


Section 9557. Repealed. (104 v. 202; R. S. Sec. 3654; 
April 26, 1904, 97 v. 444; May 9, 1894, 91 v. 211; April 11, 
1893, 90 v. 159; April 17, 1891, 88 v. 308; April 14, 1888, 85 
y. 273, 276; R. S. 1880, 70 v. 147, §18; S. & S. 211.) 


Section 9558. Repealed. (104 v. 202; R. S. See. 3654; 
April 26, 1904, 97 v. 444; May 9, 1894, 91 v. 211; April 11, 
1893, 90 v. 159; April 17, 1891, 88 v. 808; April 14, 1888, 85 
y. 273, 276; R. S. 1880, 70 v. 147, §18; S. & S. 211.) 


FOREIGN. 


Section 9559. (Foreign companies must obtain license.) 
Except surety companies which are admitted to guaran- 
tee the fidelity of persons holding places of public or pri- 
vate trust who may be required to or do in their trust eapac- 
ity receive, hold, control and disburse public or private 
moneys or property, and guarantee the performance of 
contracts other than insurance policies and execute and 
guarantee bonds required or permitted in all actions or pro- 
ceedings, or by law allowed, a company, association, or 
partnership, incorporated, organized or associated under 
the laws of another state of the United States or of a for- 
eign government, for any of the purposes mentioned in this 
chapter, which does a banking or other kind of business in 
connection with insurance, shall not, directly or indirectly, 
transact any business of insurance in this state, nor shall 
any such company, association or partnership do any 
Such business in this state until it procures from the 
Superintendent a certificate of authority so to do; nor shall 
any person or corporation act as agent in this state for such 
a company, association or partnership, directly or indirectly, 
in procuring applications for insurance, taking risks or in 
any way transacting the business of insurance, until it 
procures from the superintendent a license so to do, stating 
that the company, association or partnership has complied 
with all the requirements of this chapter applicable to it, 
and depositing a certified copy of such license in the office 
of the recorder of the county in which the office or place 
of business of such agent or agents is established. (R. S. 
Sec. 3656; April 22, 1904, 97 v. 166; May 9, 1894, 91 vy. 
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129; April 17, 1891, 88 v. 340; May 15, 1878, 75 v. 572, § 20; 
April 24, 1873, 70 v. 147, §1.) 


Agent’s license, see § 644 et seq. 

Foreign life insurance companies, see § 9365. 

Foreign mutual life associations, see § 9435. 

Foreign insurance companies and associations, whether incorporated 
or not, are required to procure a license. 

State v. Ackerman, 51 O. S. 163, 169 (1894). 

It is said that a foreign insurance company, the majority of whose 
stock is held by a holding company, is not entitled to do business in Ohio. 

Rep. Atty. Gen. 1910-1911, p. 540. 

It is said that this section does not authorize the admission of a 
company organized under territorial laws. 

3 Opins. Attys. Gen. 1055 (1054). 

Sections 646 et seq., 9365 et seq., and 9559 et seq. are statutes in pari 
materia and should be construed together. 

5 Opins. Atty. Gen. 658 (1902). 

Citing, State v. Guilbert, 58 O. S. 637. 


Discretionary power of superintendent of insurance. The issue of 
a license is a ministerial and not a judicial act. 

State v. Insurance Co., 49 O. S. 440 (1892). 

Where a foreign insurance company, tendering compliance with Ohio 
laws, applies for a license, the superintendent of insurance has no mere 
arbitrary discretion to refuse it admission. 

State v. Moore, 42 O. S. 103 (1884). 

But the superintendent may inquire into the financial soundness of 
the company, and if, upon such inquiry made in good faith, he is not 
satisfied of its financial soundness, he has discretionary power to refuse 
it admission, and his exercise of such discretion will not be controlled by 
mandamus. 

State v. Moore, 42 O. S. 103 (1884). 

The superintendent has discretionary power to refuse a license to an 
agent who has previously solicited insurance, without a license, and of- 
fered rebates of premium. 

Vorys v. State, 67 O..8) 15 (1902). 


Effect of certificate of authority. The certificate, so long as it 
remains in force, confers the right and privilege of carrying on business 
in the state. Such privilege is a franchise, which emanates from the state. 

State v. Ackerman, 51 O. S. 163 (1894). 


Failure to obtain certificate. Ouster by quo warranto. A foreign 
company exercising, in this state, franchises and privileges without au- 
thority of law may be ousted therefrom by quo warranto. 

State v. Insurance Co., 47 O. 8. 167 (1890). 

State v. Insurance Co., 49 O. S. 440 (1892). 

A foreign company or association which transacts insurance business 
in the state without a certificate of authority is unlawfully exercising 4 
franchise under G. C. § 12303 and may be ousted from the transaction of 
such business. 

State v. Ackerman, 51 O. 8. 163 (1894). 

Where the acts of a foreign unincorporated insurance association are 
such as appertain to corporations, or are done after the manner of cor: 
porations, it is acting as a corporation without being legally incorporated 
within G. C. § 12303. 

State v. Ackerman, 51 O. S. 163 (1894). 

A license or certificate of authority from the superintendent of in 
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surance is not a bar to a proceeding in quo warranto where the insurance 
company is charged with exercising franchises without authority of law. 
State v. Insurance Co., 49 O. S. 440 (1892). 


Effect on contracts. 
See Insurance Co. v. Parks, 1 C. S. C. R. 574 (1871). 
Insurance Co. v. McMillen, 24 O. S. 67 (1873). 
Insurance Co. v. Ellis, 32 O. S. 388 (1877). 


Suit by unlicensed company for premiums. <A foreign insurance 
company, doing business in this state without complying with this see- 
tion, can not maintain an action in the state courts to recover premiums. 

Casualty Co. v. Banking Co., 12 C. C. n. s. 200; 21 C. D. 428 (1908). 
Suit in another state. 

See Insurance Co. v. Parks, 1 C. S. C. R. 574 (1871). 


Doing business in the state; what constitutes. A foreign fire in- 
surance company which maintains an office in Ohio, in which contracts 
of insurance are made respecting property in other states, is engaged in 
the insurance business in Ohio, although it insures no property in Ohio 
and makes no contracts with citizens of this state. 

State v. Insurance Co., 1 C. C. n. s. 4; 14 C. D. 387 (1903). 

The acceptance, by a foreign insurance company in its home state, 
of an application for insurance sent by mail by a resident of Ohio is said 
not to be the transaction of business in Ohio. 

Rep. Atty. Gen. 1904-1905, p. 121. 

Rep. Atty. Gen. 1906-1907, p. 146. 


Banking business. The loaning of its money by an insurance com- 
pany upon property in this state is not banking business, although the 
company restricts its loans to its policyholders. 

Bank v. Insurance Co., 41 O. S. 1 (1884). 

Hall vy. Kummero, 7 N. P. 394; 5 L. D. 176 (Dist. Ct. 1883). 

In State v. Insurance Co., 14 Ohio 6 (1846) it twas held that a clause 
in the special charter of an insurance company, prohibiting the exercise 
of banking powers, prohibited only the issue of currency, and did. not 
prohibit the receiving of money on deposit. 

For taxation of insurance company, transacting banking business un- 
der a special charter, see 

Ohio, etc., Co. v. Debolt, 16 How. (57 U. S.) 416; 3 O. F. D. 170. 

The special charter of an insurance company, authorizing it to loan 
its funds, but prohibiting it from engaging in the business of exchange 
or of money broker, was held not to prohibit the purchase of a bill of 


exchange. 
Bank v. Insurance Co., 12 O. S. 601 (1861). 


Section 9560. (Capital necessary of foreign company.) 
No company, association or partnership organized under the 
laws of another state, shall take risks or transact business 
of insurance in this state, directly or indirectly, unless pos- 
sessed of the amount of actual capital required by similar 
companies formed under the provisions of this chapter, nor 
unless the capital stock of the company is paid up and in- 
vested as required by the laws of the state where it was 
organized, and if a live stock insurance company, until it 
has deposited in such state or in this state, for the benefit 
of its policy-holders, securities approved by the insurance 
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department of such state in an amount equal to one-fourth 
of its entire capital stock. If the company is a mutual fire 
insurance company it must have actual cash assets of the 
amount and description required of such companies of this 
state, after organization, invested as required by the law 
of the state where the company was organized. Such com- 
panies also must have either premium notes or contingent 
liability of the amount required of similar fire insurance 
companies of this state, which contingent liability may be 
either in writing or be expressed in the policies issued by 
the company. (R. 8. Sec. 3656; April 22, 1904, 97 v. 166; 
May 9, 1894, 91 v. 189; April 17, 1891, 88 v. 340; May 15, 
1878, 75 v. 572, § 20; April 24, 1873, 70 v. 147, §1.) 


A mutual fire insurance company organized under the laws of another 
state, but similar to domestic companies, which has at least $50,000 in 
premium notes, on which at least $10,000 in cash has been paid before 
commencing business, was held entitled, so far as capital is concerned, to 
be admitted to do business in this state. 

State v. Moore, 42 O. 8. 103 (1884). 

Where a foreign insurance company, by a special act of the general 
assembly of its home state, was authorized. to increase its capital stock 
to a certain amount, but did not increase its actual capital stock or file 
a certificate of increase, its capital stock, in the opinion of the attorney 
general, must be deemed to be the increased amount authorized by the 
special act. 

Rep. Atty. Gen. 1910-1911, p. 542. 

Compare, 3 Opins. Attys. Gen. 1054 (1887). 


Section 9561. (Companies shall file waiver.) Any such 
company desiring to transact business by an agent in this 
state, shall file with the superintendent of insurance a writ- 
ten instrument, duly signed and sealed, authorizing any of 
its agents in Ohio to acknowledge service of process therein 
for and in behalf of the company, consenting that service 
of process, mesne or final, upon any agent, shall be as valid 
as if served upon the company according to the laws of this 
or any other state or country, and waiving all claim or right 
of error by reason of such acknowledgment of service; also, 
consenting that suit may be brought against it in the county 
where the property insured was situated, or was insured, or 
the application for insurance taken, and that service of 
process made therein by the sheriff of such county, by send- 
ing a copy thereof by mail, addressed to the company at 
the place of its principal office located in the state where it 
was organized, or, if it is a foreign company, to it at the 
place of its principal office in the United States, at least 
thirty days prior to taking judgment in such suit, shall be 
as valid as if personally made upon the company according 
to the laws of this state, or any other state or government; 
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also, if suit be brought against it after it ceases to do busi- 
ness in this state, and there is no agent of the company in 
the county in which it is brought upon whom service of 
process can be made that service upon it may be had by the 
sheriff sending a copy thereof, so mailed, and within such 
time. But the sheriff’s return must show the time and man- 
ner of such service. (R. 8S. See. 3657; April 22, 1904, 97 vy. 
159; May 15, 1878, 75 v. 572, § 20.) 


Service by mail under this section is valid. 

Mohr v. Insurance Co., 10 W. L. B. 82; 12 Am. L. R. 168 (1883). 

Where a foreign insurance company has appointed an agent in com- 
pliance with this section, service may be made upon such agent in an 
action brought in federal court. 

Runkle v. Insurance Co., 2 Fed. 9; 5 W. L. B. 2173 410. BD. 626 

(C. C. Ohio 1880). 

Barrow Steamship Co. v. Kane, 170 U. S. 100, 107 (1898). 

The filing of a motion to dismiss an action “for the reason that this 
court has no jurisdiction of the case, it appearing from the petition on 
file that said defendant is a foreign insurance company, and that no part 
of the alleged cause of action arose in this state” was held to be a volun- 
tary appearance and a waiver of any defect in the summons. 

Handy v. Insurance Co., 37 O. S. 366 (1881). 

A cause of action against a foreign insurance company on a policy 
for a loss occuring in another state is cognizable by the courts of this 
state. 

Handy v. Insurance Co., 37 O. S. 366 (1881). 

Fire Insurance Co. v. Milling Co., 243 U. S. 93 (1917). 

Where a foreign insurance company wrongfully collected assess- 
ments in excess of rates specified in its policy, the insured was held 
entitled to an accounting and judgment, where his proof did not 
necessitate an ‘‘exhaustive visitation and examination of the books 
of the company’’. Insurance Co. v. Douds, 103 O. 8. 398 (1921). 


Section 9562. (Statement required of foreign company.) 
Every such company, association, or partnership, shall also 
file with the superintendent of insurance a certified copy of 
its charter, or deed of settlement, together with a statement, 
under the oath of its president, vice-president, or other chief 
officer, and the secretary of the company, stating the name 
of the company, the place where it is located, and the 
amount of its capital, with a detailed statement of the facts 
and items required by sections ninety-five hundred and sev- 
enty-four and ninety-five hundred and ninety of companies 
organized under the laws of this state. They also shall file 
with the superintendent a copy of their last annual report, 
if one was made, under any law of the state by which it was 
incorporated. (R. S. Sec. 3658; May 15, 1878, 75 v. 572, 
§ 20; R. S. 1880.) 


Section 9563. (Revocation of license of foreign company.) 
If such company, association or partnership doing business 
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in this state, makes an application for a change of venue, 
or to remove a suit begun in a court therein, in which it 
has been sued by a citizen of this state, to the United States 
district or circuit court, or to any federal court, or enters 
into any compact or combination with other insurance com- 
panies, or requires its agents to enter into any compact or 
combination with other insurance agents or companies, for 
the purpose of controlling the rates charged for fire insur- 
ance on property in this state, or of controlling the rates 
per cent amount of commission or compensation to be al- 
lowed agents for procuring contracts for such insurance on 
such property, the superintendent of insurance forthwith 
shall revoke and recall the license to it to do business in 
this state, and no renewal thereof shall be granted for three 
years after its revocation. Such company, association or 
partnership also shall be prohibited from transacting any 
business in this state until again duly licensed and author- 
ized. (R. 8S. Sec. 3659; April 14, 1900, 94 v. 165; May 1, 
1891, 88 v. 485; May 4, 1885, 82 v. 231; R. 8. 1880; May 15, 
TB78,. 75. -v.2572;.°8-20.) 


Revocation of licenses. 


General power as to, § 617. 

Of unsound foreign company, § 635. 

For non-payment of excise tax, § 5434. 

For placing risks with unauthorized company or agent, § 5441. 

Injunction, not mandamus, is the proper remedy to prevent wrong- 
ful revocation of a license. 

State v. Hahn, 50 O. S. 714, 718 (1893); overruling, State v. Rein- 

mund, 45 O. S. 214. 

This section is probably unconstitutional in part. A state may 
not revoke the license of a foreign corporation because such corpora- 
tion has removed a suit to federal court. Terral v. Burke Construe- 
tion Co, — U. 8. —; 66 L. Hd. 223° (1922); overruling Doyle v. 
Insurance Co., 94 U. S. 535. 

The license of a foreign company may be revoked by the super- 
intendent for violations of the Ohio laws, other than those expressly 
enumerated by statute as causes for revocation. State v. Tomlinson, 
101 O. 8. 459 (1920). 

It is said that the superintendent of insurance has power to revoke 
a license which was issued, by mistake, to a foreign company not legally 
entitled to do business in Ohio. 

3 Opins. Attys. Gen. 169 (1883). 


Combination of insurance agents as a violation of the anti-trust act. 
See note to § 6391. 


Section 9564. (Foreign companies may have common 
agent.) Nothing in the preceding section shall prevent one 
or more of such companies from employing a common agent 
or agents to supervise defective structures, or advise re- 
specting them, and to suggest improvements for lessening 
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their fire hazards, or advise as to the relative values of risks. 
(R. S. Sec. 3659; April 14, 1900, 94 v. 165; May 1, 1891, 88 
v. 485; May 4, 1885, 82 v. 231; R. S. 1880; May 15, 1878, 
7) v. 572, § 20.) 


Several companies are not authorized by this section to have a com- 
mon agent to “advise” concerning rates charged for insurance. The advice 
should be limited to the desirability of the risk from a physical or moral 
standpoint. 

4 Opins. Attys. Gen. 841 (1898). 

A “common agent” can not publish “advisory rates.” 

4 Opins. Attys. Gen. 841, 844 (1898). 


Section 9565. (What companies shall make deposit.) <A 
company incorporated by or organized under the laws of a 
foreign government, shall deposit with the superintendent 
of insurance, for the benefit and security of its policy-holders 
residing in the United States, a sum not less than one hun- 
dred thousand dollars in stocks or bonds of the United 
States, the state of Ohio or a municipality or county thereof, 
which shall not be received by the superintendent at a rate 
above their par value. Stocks and securities so deposited 
may be exchanged from time to time for other like securities. 
So long as the company so depositing continues solvent and 
complies with the laws of this state, the superintendent shall 
permit it to collect the interest or dividends on such de- 
posits. (R. 8S. Sec. 3660; April 22, 1904, 97 v. 154: Feb- 
Puary 27, 1894, 91 v. 40; April 24, 1873, 70 v. 147, § 21; 
m & S. 212.) 


Taxation of securities deposited, see § 5437. 

Collection of claims from securities, see § 64]. 

Withdrawal of deposit, when business discontinued, see § 656. 

Farm loan bonds may be deposited. § 9518-2. 

The deposit required of a foreign company doing an employers’ 
liability business, only, in Ohio, is $50,000 under § 9510. This section 
does not apply to such a company. 

5 Opins. Attys. Gen. 30 (1900). 

This section was not repealed by the amendment of § 656 (101 v. 147) 
providing for the withdrawal of deposits by companies retiring from 
business in Ohio. 

Rep. Atty. Gen. 1911-1912, p. 817. 


Section 9566. (What deemed capital of foreign com- 
pany.) For the purposes of this chapter the capital of a 
foreign company doing fire insurance business in this state 
Shall be deemed to be the aggregate value of its deposits 
with the insurance or other departments thereof, and of the 
other states of the United States, for the benefit of poliey- 
holders in the United States, and its assets and investments 
in the United States certified according to the provisions of 
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this chapter. Such assets and investments must be held 
within the United States and invested in and held by trus- 
tees, who are citizens of the United States, appointed by 
the board of directors of the company and approved by the 
insurance commissioner of the state where invested, for the 
benefit of the policy-holders, and creditors in the United 
States. The trustees so chosen may take, hold and convey 
real and personal property for the purpose of the trust, 
subject to the same restrictions as companies of this state. 
All property and investments, cash and bank deposits and 
premiums in course of collection and agents’ balances actu- 
ally owned and held in the United States may be admitted 
as assets of such company of a foreign country doing insur- 
ance business other than life, if investments and assets of 
similar character are allowed and admitted as such, by the 
laws of the state in which the company has its head office, 
to companies organized in such state doing similar business 
therein. (R. S. Sec. 3660; April 22, 1904, 97 v. 154; Feb- 
ruary 27, 1894, 91 v. 40; April 24, 1878, 70 v. 147, § 21; 5S. 
& 8. 212.) 


Section 9567. (Annual statements.) Every company 
other than a life company, organized by act of congress, or 
under the laws of another state or government, annually, 
at the time, and in the form and manner required of similar 
companies organized under the laws of this state, shall file 
a statement of its condition and affairs in the office of the 
superintendent of insurance. A company organized under 
or incorporated by a foreign government shall also furnish 
a supplementary statement for the year ending on the pre- 
ceding thirty-first day of December, verified by the oath of 
the manager of such company residing in the United States, 
which shall comprise a report of its business and affairs in 
the United States, as required from companies organized in 
this state, together with any other information that may be 
required by such superintendent. If such annual statement 
be satisfactory evidence to him of the solvency and ability 
of the company to meet all its engagements at maturity, and 
that the deposit is maintained as hereinbefore provided, the 
superintendent shall issue renewal certificates of authority 
to the agents of the company, certified copies of which shall 
be filed in the recorder’s office of each county wherein aD 
agency is located, during the month of January in each year, 
or within sixty days thereafter. Such certificates shall be 
the authority of such agents to issue new policies in this 
state for the ensuing year. (R. S. Sec. 3661; April 27, 1872 — 
69 v. 140, § 22; S. & S. 213.) 
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DOMESTIC AND FOREIGN. 


Section 9568. (Deposit required of guaranty company.) 
No company organized under the laws of this state to trans- 
act the business of guaranteeing the fidelity of persons hold- 
ing places of public or private trust, who are required to 
or in their trust capacity do receive, hold, control, disburse 
public or private property, and guaranteeing the perform- 
ance of contracts other than insurance policies, or of ex- 
ecuting or guaranteeing bonds or undertakings required or 
permitted in actions, proceedings or by law allowed, shall 
commence business until it has deposited with the superin- 
tendent of insurance two hundred thousand dollars in securi- 
ties permitted by sections ninety-five hundred and eighteen 
and ninety-five hundred and nineteen, which shall be held 
for the benefit and security of all the policy-holders of the 
company, and not be received by him at a rate above their 
par value. (R. S. Sec. 3641; April 25, 1904, 97 v. 407; 
Meepril 1, 1902, 95 v. 81; April 21, 1898, 93 v. 170; April 
18, 1894, 91 v. 188; April 11, 1893, 90 v. 157; Mareh 16, 1891, 
| 88 v. 102; April 30, 1885, 82 v. 185; R. S. 1880; April 14, 
mo (4, 71 v. 65, § 8; S. & S. 229.) 


| The execution of the bond of a public officer by a surety company, as 
surety, in consideration of a premium paid, is not a mere contract of 
suretyship, but is a contract of insurance. 

Bryant v. Bonding Co., 77 O. S. 90, 99 (1907). 

National banks may insure their deposits with surety companies 
as sureties. 13 O. L. R. 37 (Opinion of U. S. Attorney General). 

Federal farm loan bonds may be deposited. § 9518-2. 


| Section 9569. (Foreign guaranty company.) Any such 
company organized under the laws of another state, terri- 
tory, district or country shall not be licensed to transact such 
business in this state unless at least two hundred thousand 
dollars of its assets are invested in securities permitted by 
Sections ninety-five hundred and eighteen and_ ninety-five 
hundred and nineteen, or in securities permitted by the laws 
of the state, district or territory in which it is organized, 
and they are deposited with the superintendent of insurance 
in this state, or the superintendent of insurance or other of- 
ficer of another state, district or territory designated by 
the laws thereof to receive them, and if such securities are 
deposited with him, and the superintendent of insurance of 
this state is furnished with a certificate of such officer under 
his hand and official seal that he, as such officer, holds in 
trust on deposit for the benefit of all the policy-holders of 
Such company the securities above mentioned, giving the 
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items thereof, and stating that he is satisfied such securities 
are worth at least two hundred thousand dollars. Securities 
so deposited with such superintendent may be exchanged 
from time to time for other like securities, and so long as 
the corporation depositing them continues solvent and com- 
plies with the laws of this state, he shall permit it to col- 
lect the interest or dividends on such deposit. (R. S. See. 
3641; April 25, 1904, 97 v. 407; April 1, 1902, 95 v. 81: 
April 21, 1898, 93 v. 170; April 13, 1894, 91 v. 188; April 
11, 1893, 90 v. 157; March 16, 1891, 88 v. 102; April 380) 
1885, 82 v. 185; R. S. 1880; April 14, 1874, 71 v. 65, § 8; S. 
S229.) 


Under an earlier form of this section, foreign companies, which had 
deposited the requisite securities in another state, were required to de- 
posit $30,000 of additional securities in Ohio. On an amendment, dis- 
pensing with the additional deposit in this state, deposits made prior to 
the amendment could not, in the opinion of the attorney general, be with- 
drawn so long as any obligations secured thereby remained. 

5 Opins. Attys. Gen. 673 (1902). 

Federal farm loan bonds may be deposited. § 9518-2. 


Section 9570. (Estoppel of company executing bond.) 
A company which executes a bond as surety under the fore- 
going provisions in any proceeding to enforce the liability 
which it has assumed to incur shall be estopped to deny its 
corporate power to execute such instrument or assume such 
liability. (R. S. See. 3641; April 25, 1904, 97 v. 406; April 
1, 1902, 95 v. 81; April 21, 1898, 98 v. 170; April 13, 1894, 
91 v. 1388; April 11, 1893, 90 v. 157; March 16, 1891, 88 v. 
102; April 30, 1885, 82 v. 185; R. S. 1880; April 14, 1874, 
RI Pyy bo, §:83°5, & 5.0229.) 


The execution of the bond of a public officer by a surety company, as 
surety, in consideration of a premium paid, is not a mere contract of 
suretyship, but is a contract of insurance. The language of such a con- 
tract should be construed, if ambiguity exists, most strongly against the 
surety. 

Bryant v. Bonding Co., 77 O. S. 90, 99 (1907). 

See Rankin v. U. S. F. & G. Co., 86 O. S. 267 (1912). 

Indemnity Co. v. Granite Co., 100 O. 8. 373 (1919). 

A paid surety will not be released from his obligation of surety- 
ship by changes in the contract guaranteed, unless such changes oper- 
ate injuriously to affect materially his rights and liabilities. In- 
demnity Co. v. Commissioners, 107 O. 8. 51 (1923). 

The bond of a public officer, with a surety company as surety, 
should not be cancelled at the expiration of his term of office. Opins. 
Atty. Gen. 1915, p. 1376. 

“Fraud or dishonesty” of a bank cashier “amounting to embezzle- 
ment or larceny” which a surety company promises “to make good and 
reimburse” comprehends such dishonest and fraudulent conduct resulting 
in loss as is equivalent to embezzlement or larceny, and is not confined to 
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the technical offenses mentioned, or such misappropriation as would sub- 
ject the cashier to a conviction for embezzlement or larceny. 

Cutts v. Spear, 8 N. P. n. s. 445; 19 L. D. 608 (C. P. 1909). 

See Rankin v. U. S. F. & G. Co., 86 O. S. 267 a A ie 


Term of bond. Liability for premiums. A bond procured by a state 
officer guaranteeing the faithful performance of duty by such officer, 
which is in terms indefinite as to duration, will, in the absence of any 
stipulation to the contrary, be regarded as remaining in force during his 
term of office and he will be liable for the premiums. But where the 
application, a part of the contract, imports that the bond is to run in- 
definitely, one year at a time, providing the annual premium is paid, the 
contract continues only during mutual assent of the parties. On refusal 
of the officer to assent to a renewal and pay the premium, the obligation 
of the company to the state for the future conduct of the officer does not 
attach, and the company can not recover premiums from the officer. 

Bryant v. Bonding Co., 77 O. S. 90 (1907). 

A bond being executed for one year to indemnify a bank against the 
dishonesty of its cashier occurring during the term of the bond, or any 
renewal thereof, and discovered within six months of such term, or re- 
newal, and there being a subsequent instrument to continue the former in 
force for another year according to its terms and conditions the instru- 
ments will be construed as though the bond had been originally executed 
for two years, there being no terms employed in either instrument to 
indicate the intention that an act of dishonesty occurring in the first year 
must be discovered within six months from the expiration of that year. 

Rankin v. U. 8. F. & G. Co., 86 O. S. 267 (1912). 

Cutts v. Spear, 8 N. P. n. s. 445; 19 L. D. 608 (C. P. 1909). 


False answers in application. Written statements by a corporation, 
accompanying an application for a fidelity bond, relating to the past 
conduct of employes concerned, in part as an inducement for the issue of 
the bond, and intended to be part of the contract, are in the nature of 
warranties, and their falsity in any material particular will defeat re- 
covery thereon. 

Trustees v. Deposit Co., 76 O. S. 253 (1907). 

But where a surety bond recited that it ‘‘is issued on the express 
understanding that the employee has not within the knowledge of the 
employer at any former period been a defaulter’’, which provision 
followed other provisions invalidating the bond for untrue statements 
in the application, it was held that former defaleations of the em- 
ployee unknown to the employer constituted no defense to a suit on 
the bond, unless it appeared that the statements in the application 
were intentionally false, or were recklessly made without any reason- 
able grounds on the part of the employer to believe the statements 
to be true, and without any reasonable effort on his part to discover 
the truth. Legler v. Guaranty Co., 88 O. 8S. 336 (1913); reversing, 
fea Fon. 8: 601; 23. L. D. 98, 


Liability for dishonesty in matters not connected with employe’s 
duties. Where the application represented that the duties of an employe 
of a loan company were to receive and deposit money and endorse checks 
for deposit only, with no authority to sign checks, pay out or withdraw 
money, and the bond indemnified the employer against loss in connection 
with the duties as specified, the surety company is not liable for dis- 
honesty of such employe in inducing the company to make a loan to a 
fictitious person, and forging the name of the fictitious borrower to the 
check of the loan company. 

Trustees v. Deposit Co., 76 O. S. 253 (1907). 

When the cashier of a bank, by a certificate which he knows to be 
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false, extends to one as a depositor of the bank a credit to which he is not 
entitled, and this is done pursuant to an arrangement that the cashier 
shall derive financial benefit from the transaction, and loss to the bank 
results, there arises a liability upon a bond to indemnify the bank for all 
losses arising “from the fraud or dishonesty of the cashier amounting to 
embezzlement or larceny.’ 

Rankin v. U. 8S. F. & G. Co.,-86 O. S. 267 (1912). 


Notice to surety company. A provision in a bond of that character 
requiring the obligee upon the discovery of an act which may create a 
liability under the instrument to give notice thereof to the obligor at 
“the earliest practical moment” contemplates such and only such delay 
as in view of all circumstances may be reasonably necessary for the direc- 
tors to acquire precise information respecting the default of the cashier 
and to enable them to determine whether it is of the grave character con- 
templated by the terms of the bond; and whether the giving of a notice 
45 days after the first information of the bank’s condition is a com- 
pliance with the provision should be determined by the jury under proper 
instructions. 

Rankin v. United States F. & G. Co., 86 O. S. 267 (1912). 


Recovery of funds misappropriated. . A bonding company, having 
paid the liabilities of a defaulting trustee to his successor, and taken an 
assignment of the rights of the trust estate, is the real party in interest 
to recover funds of the trust estate misapplied by the defaulting trustee. 

Healy v. Second N. B., 22 L. D. 502 (1911). 


Co-suretyship. Where several surety companies are bound by sep- 
arate instruments on account of the same principal, and each company, 
by its bond, limits its liability, in the event of default on the part of the 
principal, to such proportion of the total loss sustained by the obligee as 
the penalty named in its bond bears to the total amount of the bonds 
furnished by the principal to the obligee, the suretyship of each company 
is a separate and distinct transaction and the relation of co-suretyship 
among them does not arise, nor does the right of contribution exist. 

Where, in such case, collateral or securities are placed by the prin- 
cipal in the hands of one of the companies to indemnify it against any 
loss it might incur by reason of its obligation on its bond, none of the 
other companies, in the event of the default of the principal is entitled to 
any part of such collateral or securities to indemnify it against a loss 
incurred ,on account of its bond. 

Assets Realization Co. v. Bonding Co., 88 O. 8. 216 (1913). 


Bonds securing performance of contracts. A surety company, 
surety on a bond to secure performance of a contract to furnish 
labor and materials on a structure, at his own risk, cost and expense, 
is liable to a materialman, who furnishes materials therefor, on de- 
fault of the principal. Indemnity Co. v. Granite Co., 100 O. 8. 378 
(1919); State v. Watts, 100 O. S. 380 (1919). 


Section 9571. (Sufficiency of bonds executed by guaranty 
company.) When a bond, recognizance or undertaking is 
required or permitted by law, with one or more sureties, its 
execution or the guaranteeing thereof, as the case may be, 
as sole surety, by a company authorized to guarantee the 
fidelity of persons holding places of public or private trust, 
to guarantee the performance of contracts other than insur- 
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ance policies, and to execute and guarantee bonds and un- 
dertakings in actions or proceedings or by law allowed is 
sufficient, and when so executed and guaranteed, shall be 
a full compliance with every requirement of law, ordinance, 
rule or regulation that such bond, or recognizance must be 
executed and guaranteed by one surety or two or more sure- 
ties, or that such sureties, shall be residents or householders 
or freeholders. (R. 8. Sec. 3641¢; April 22, 1904, 97 v. 182: 
April 27, 1896, 92 v. 320; April 11, 1893, 90 v. 157; Feb- 
ruary 3, 1891, 88 v. 14.) 


A bond executed by a surety company as sole surety is a sufii- 
cient compliance with statutes requiring ‘‘sureties’’ or ‘‘two or more 
sureties’? on an official bond. Opins. Atty. Gen. 1915, p. 283. 

The amendment of Rev. Stats. § 364le (97 v. 182) requiring bonds 
of executors, administrators, trustees, etc., to be executed by surety com- 
panies, and prohibiting the acceptance of personal sureties, was held un- 
constitutional. 

State v. Robins, 71 O. 8S. 273 (1904). 


Section 9572. (Allowance of premium.) A judge, court 
or officer, whose duty it is to pass upon the account of an 
assignee, trustee, receiver, guardian, executor, administra- 
_ tor or other fiduciary, required by law to give bond as such, 
- whenever any fiduciary has given bond with a surety com- 
pany as surety thereon, in the settlement of his account 
_ as such fiduciary, shall allow a reasonable sum paid such a 
- company authorized under the laws of this state so to do, 
_ for becoming his surety, not above half of one per cent per 

annum on the amount of the bond; unless it is in double the 

amount of the liability of the fiduciary, when the sum so 
- allowed must not exceed a fourth of one per cent per an- 
- mum. Such company must have complied and continued to 
comply with the laws of this state relative to it, and with 
requirements as to justification, prescribed by the head of 
the department, court, judge, or officer required to approve 
or accept the bond. The bond or recognizance also must 
be approved by the head of the department, court, judge or 
officer required to approve or accept it. (R. S. Sec. 3641c; 
| April 22, 1904, 97 v. 182; April 27, 1896, 92 v. 320; April 11, 
1893, 90 v. 157; February 3, 1891, 88 v. 14.) 
This section does not apply to the premium on the bond of an 


officer or employe of a municipal corporation. Rep. Atty. Gen. 1912, 
p. 407. 


Section 9573. (Bonds of public officers.) The two pre- 
ceding sections authorize such company to become surety 
upon the bond required by law of any state officer, except 
the superintendent of insurance, and of any county, town- 
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ship or municipal officer. Such company may be accepted 
by the officer or officers required to approve such bond, in 
leu of the sureties now required by law. (R. S. Sec. 3641e; 
April 22, 1904, 97 v. 182; April 27, 1896, 92 v. 320; April 11, 
1893, 90 v. 157; February 3, 1891, 88 v. 14.) 


The council of a municipality is not authorized to provide for pay- 
ment, by the municipality, of premiums on the official bonds of its officers. 

Rep. Atty. Gen. 1910-1911, p. 376. 

Rep. Atty. Gen. 1905-1906, p. 66. 

Citing, State v. Robins, 71 O. S. 278, 295. 


Section 9574. Repealed. (104 v. 202; April 14, 1910, 101 
v. 99; R. S. See. 3653; April 27, 1872, 69 v. 140, § 17.) 


Section 9575. (Lien of mutual companies for premium 
notes.) All buildings insured by a mutual company must 
be pledged to such company, together with the right and 
title of the assured in the lands upon which they are situ- 
ated, to the amount of the premium note or contingent lia- 
bility, and the company shall have a lien thereon to the 
amount of such note or liability, but the hen shall not take 
effect until the company files with the recorder of the coun- 
ty in which the property insured is located, a certificate, 
stating the date, number, and amount of premium notes, or 
contingent lability, and such a description of the property 
insured as will enable a person readily to identify it. (R. 
S. Sec. 8663; passed April 14, 1888; took effect July 1, 1888, 
85 v. 273, 278; R. S.:1880; April 27, 1872, 69 v. 140, § 24.) 


A lien of premium notes, provided for in the special charter of a 
company organized prior to constitution of 1851, was held unenforceable, as 
against a mortgagee, by a third person to whom the assessment had been 
assigned. ; 


Shaw v. Shaw, 4 West L. M. 159 (C. P. 1862). 


Section 9576. (Duty of recorder.) The recorder must 
record and index the certificate in his book of liens, for 
which he shall receive fifty cents. Liens heretofore ac- 
quired by such a company shall continue in foree under 
this chapter. (R. S. Sec. 3663; passed April 14, 1888; took 
effect July 1, 1888, 85 v. 278, 278; R. S. 1880; April 27, 1872, 
69 v. 140, § 24.) 


Section 9577. (Cancellation of policies.) A fire insur- 
ance company doing business under the laws of this state 
which issue policies of insurance covering property located 
herein, and on such policies receives from the persons in- 
sured either cash payments of premium, or notes subject to 
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assessment for payment of losses, or notes for the install- 
ments of premium, shall be required to insert in every policy 
so issued an obligation to cancel it, upon the written request 
of the person insured on conditions as provided in the next 
following five sections. (R. S. See. 3664; April 4, 1878, 75 
v. 88, § 1.) 


This section does not apply to property located outside of Ohio, 
although the policy thereon was issued in Ohio. Automobile Ins. Co. 
vy. Guaranty Corp., 240 Fed. 222 (D. C. N. Y. 1917). 

Sections 9577 to 9582 apply only to cases in which the policy is can- 
celled at the request of the insured and not to cases where the cancella- 
tion is by the insurance company. 

Insurance Co. v. Brecheisen, 50 O. S. 542 (1893). 

The parties are free to fix the terms and conditions under which a 
policy may be cancelled by the company; but when the insurance is termi- 
nated upon the request of the insured, the parties must comply with 
§ 9577 et seq. 

Insurance Co. v. Brecheisen, 50 O. S. 542 (1893). 

An agent of the insured, authorized to procure a policy of insurance, 
has no implied authority, after he has procured and delivered it to the 
insured, to receive notice of cancellation and discharge the policy. 

Johnson vy. Insurance Co., 66 O. S. 6 (1902). 

The obligation to redeem a policy, under this section, is not a debt 
which may be deducted from credits in the tax return of the company, 
until the insured exercises his option to cancel the policy. 

Insurance Co. v. Cappellar, 38 O. 8. 560, 570 (1883). 

French v. Insurance Co., 12 L. D. 183 (1901). 

Where an insured wrote to the insurer: ‘Consider your policy No. 
39 as canceled from the 18th inst. and make a new policy from that date 
for one year, with privilege added, at same rate” and the insurer replied, 
“IT can not agree to proposed change and therefore cancel, pro rata, charg- 
ing returned premium.” <A loss occuring subsequently, prior to the ex- 
piration of the policy, it was held that the letter of the insured was not 
a cancellation but, until accepted, a mere proposition, which was indi- 
visible, and if not accepted as a whole the entire contract remained 
unaltered. 

Wilkins v. Insurance Co., 1 C. S. C. R. 349 (1871). 


Cancellation by insurance company. Where a policy provided that 
it might be canceled by the company “on giving notice to that effect,” it 
was held that notice of cancellation from the company terminated the 
insurance, and that return of the unearned premium was not a condition 
precedent to such cancellation. 

Insurance Co. v. Brecheisen, 50 O. S. 542 (1893). 

Where a policy provided for a cancellation by the company upon a 
five days’ notice, a finding by the jury that notice was not given will not 
be set aside where the testimony as to notice was directly contradictory. 

Insurance Co. v. Plato, 3 C. C. n. s. 207; 13 C. D. 35 (1901); aff'd, 

no rep., 68 O. S. 701. 

An agent representing several companies issued a policy in one com- 
pany. His authority being revoked by that company he induced the in- 
sured to surrender the policy, and accept a policy in another of his com- 
panies, by representing that the first company had more insurance in the 
block than it desired. The insured had no knowledge of the revocation of 
his authority. 

Held, that such delivery of the policy for cancellation bound the first 
company. 
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Insurance Co. v. Stambaugh, 76 O. S. 138: (1907). 

Where an agent is advised of acts of the insured, claimed to be in 
violation of the policy, and the policy is returned to the agent, who not. 
fies the company of the act complained of, it is the duty of the company 
to act within a reasonable time and to return the policy or the unearned 
premium. Where the company fails to instruct the agent within a reason- 
able time and the policy is returned to the insured, the company can not 
avoid liability on a subsequent loss by reason of the acts of which it had 
knowledge before the return of the policy. 

Bank v. Insurance Co., 83 O. 8. 309 (1911). 

Cancellation for non-payment of premiums. 

See notes to §$§ 9587 and 9420. 


Section 9578. (Rates of cancellation for cash policies.) 
When a policy issued on the cash plan is cancelled, in accord- 
ance with the provisions of the preceding section, the com- 
panies so issuing may retain customary short rates, as estab- 
lished and charged by companies doing a cash business, for 
the time the policy has been in force, and return to the insured 
the unearned premium on the policy for unexpired time. (R. 
S. See. 3665; April 4, 1878, 75 v. 88, § 2.) 


Section 9579. (Rates of cancellation of mutual com- 
panies.) When policies issued on the mutual plan are so can- 
celed, the companies so issuing must surrender to the insured 
the note or notes received from him for premium or pay- 
ment of losses. Such policies first shall be sent to the secre- 
tary or agent of the company, and within sixty days after 
receipt thereof for cancellation the premium note shall be 
returned. But the assured first shall pay his proportion of 
all losses which actually occurred up to the date when the 
policy was received. The company shall not be hable for any 
loss under any such policy after it is returned for cancella- 
tion. (R. S. See. 3666; April 4, 1878, 75 v. 88, § 3.) 

Payment of a loss by a mutual insurance company to the insured 
together with cancellation of the policy and surrender of his premium 
note do not relieve the insured from liability for assessments to pay debts 


incurred during the term of the insurance. 
Swing v. Rose, 75 O. S. 355, 368 (1906). 


Section 9580. (Rates when premiums paid in install- 
ments.) When policies issued on the installment plan are so 
canceled, the eompanies so issuing may collect of the insured 
customary short rates for the time the policy has been in 
force, to be computed on the full term of insurance men- 
tioned in the policies as charged by such companies. On 
receipt of such short rates they must return all installment 
notes then unpaid, and refund to the insured any premium 
collected in excess of the short rates. (R. S. See. 3667; 
April 4, 1878, 75 v. 88, § 4.) 
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Section 9581. (Premium notes not negotiable.) When 
companies doing business under the laws of this state receive 
notes in consideration of premiums on their policies, they 
must place on the face of each note the following words: 
“It is hereby understood and agreed that this note is not 
transferable.’’ (R. S. See. 3668; April 4, 1878, 75 v. 88, § 5.) 


Section 9582. (Superintendent to enforce provisions.) 
When it comes to the knowledge of the superintendent. of 
insurance, or an officer having charge of the insurance de- 
partment, that any provision of the five preceding sections 
has been violated, he at once shall proceed to make a thor- 
ough investigation in regard to it, and on sufficient proof of 
such violation, revoke the certificate of authority of the 
company guilty thereof. (R. S. See. 3669; April 4, 1878, 75 
v. 88, § 6.) 


Section 9583. (Extent of liability under policy.) <A per- 
Son, company, or association insuring any building or strue- 
ture against loss or damage by fire or lightning, by a re- 
newal of a policy, shall cause such building or structure to 
be examined by his or its agent, and a full deseription 
thereof to be made, and its insurable value fixed, by him. In 
the absence of any change increasing the risk without the 
consent of the insurers, and also of intentional fraud on the 
part of the insured, in ease of total loss, the whole amount 
mentioned in the policy or renewal upon which the insurer 
receives a premium, and in ease of a partial loss, the full 
amount thereof, shall be paid. (R. S. See. 3643; March 5, 
1879, 76 v. 26, § 1.) 


This section applies to all policies issued after it went into effect 
(July 1, 1879) insuring any building or structure against loss by fire. 

Insurance Co. v. Leslie, 47 O. S. 409 (1890). 

The sole purpose of this section is to fix a value on the insured build- 
ing or structure which should be unquestionable in case of total loss, and 
without regard to any other controversies which might arise. 

Insurance Co. v. Werner, 76 O. S. 543, 553 (1907). 

Section 9583 does not apply to a policy covering personal prop- 
erty. Insurance Co. v. Dennison, 93 O. S. 404 GOL) 


Building or structure. A boiler and engine may constitute a structure. 

Insurance Co. v. Luce, 11 C. C. 476; 5 C. D. 210 (1896). 

Although foundation walls are not a part of the building or structure 
($9585) the fact that the description of the building in the policy in- 
cludes the foundation, does not prevent the application of this section, 
where the building is totally destroyed, except the foundation. 

Insurance Co. v. McBee, 85 O. S. 161 (1911); affirming, 12 C. C. n. 

s. 228; 21 C..D. 469. 

Under a policy covering an ice manufacturing plant, the cooling 

tower and machinery therein were held to be a part of the structure 
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where the machinery and buildings were used as an entirety. Hart- 
ford Ins. Co. v. Storage Co., 9 Ohio App. 403; 28 O. C. A. 273 (1918). 


Examination by agent. The examination required to be made re- 
lates to the physical condition of the property such as an inspection 
would disclose. 

Webster v. Insurance Co., 53 O. S. 558 (1895). 

It is not required that the examination shall extend to the uses, pur- 
poses and surroundings of the building or structure, nor to its owner- 
ship, incumbrances, possession or exposures. 

Insurance Co. v. Werner, 76 O. 8S. 543, 553 (1907). 

The neglect or omission of the agent to make the examination of the 
property, and fix its insurable value, can not defeat or affect the operation 
of the statute. 

Insurance Co. v. Leslie, 47 O. S. 409 (1890). 

Kreisser v. Gas Light Co., 2 C. C. n. s. 597; 14°C. D. 313 (1902). 

Where there has been no intentional fraud, a condition of the prop- 
erty at the time of insurance, which the agent by making the required 
examination could have reasonably discovered, can not defeat recovery on 
the policy. 

Insurance Co. v. Leslie, 47 O. S. 409 (1890). 

Insurance Co. v. Kukral, 7 C. C. 356; 4 C. D. 633 (1893). 


Change increasing the risk. The words “any change increasing the 
risk” refer to some physical change in the insured property. They were 
not intended to include or apply to anything distinct from, or accidentally 
related to, the corpus of the building or structure. 

Insurance Co. v. Werner, 76 O. 8. 543 (1907). 

See Sun Fire Office v. Clark, 53 O. S. 414 (1895). 

Webster v. Insurance Co., 53 O. S. 558 (1895). 

The “change” does not relate to a change relating to incumbrances. 

Webster v. Insurance Co., 53 O. 8. 558 (1895). 

See Insurance Co. v. Bowersox, 5 C. C. 444; 3 C. D. 218; aff’d, no 

Tepes. Ol Owns DOs 
Nor to a change of occupancy or a vacancy. 

Werner v. Insurance Co., 76 O. S. 543 (1907). 
Nor to a change relating to other insurance. 

Sun Fire Office v. Clark, 53 O. S. 414 (1895). 

In such cases it is not necessary for the insurance company to allege 
and prove that the risk was increased by the incumbrance, additional 
insurance, etc. 

Insurance Co. v. Werner, 76 O. S. 543 (1907). 

Additional insurance increases the risk, as a matter of law. 

Sun Fire Office v. Clark, 538 O. S. 414 (1895). 


Fraud. A fraudulent and excessive schedule in a proof of loss con- 
stitutes a defense under a clause in the policy which provides that fraud 
before or after a loss shall avoid the policy, although the actual loss 
equalled the amount of the insurance. 

Insurance Co, v. Beverly, 14 C. C. 468; 8 C. D. 37 (1897). 

Where a mortgagee was not a party to the procuring of the policy, 
and had no knowledge of fraud, fraudulent representations and conceal- 
ments on the part of the mortgagor in procuring the insurance are n0 
defense against the mortgagee. 

Insurance Co. v. Boland, 8 C. C. n. s. 325 (1904); aff’d, no rep., 72 

O. S. 645; 73 O. S. 393. 

Statements in the application concerning a condition or value, which 
should have been discovered on the examination, are not fraudulent. 

Insurance Co. v. Leslie, 47 O. S. 409 (1890). 
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Total loss. 


What constitutes. Where a building is so far destroyed by fire as 
to lose its identity and specific character as a building, and the parts that 
aan can not be used to advantage in its reconstruction, there is a total 
Oss. 

Insurance Co. v. Drackett, 63 O. S. 41 (1900). 

A loss may be total although part of the structure may not be con- 
sumed by fire, where the cost of removal and replacement of the uncon- 
sumed portion would exceed the value of the materials thus saved. 
Insurance Co. v. Fish Co., 14 C. C. 160; 7 C. D. 468 (1897); aff'd, 

no rep., 61 O. S. 643. 
Whether the loss was total or partial is a question for the jury. 

Insurance Co. v. Fish Co., 14 C. C. 160; 7 C. D. 468 (1897); aff'd, 

no rep., 61 O. S. 643. 


Amount recoverable. In the absence of any increase in the risk or 
intentional fraud, the measure of liability in case of total loss is the full 
amount named in the policy. 

Insurance Co. v. Leslie, 47 O. S. 409 (1890). 

Insurance Co. v. Hull, 51 O. 8S. 270, 278 (1894). 

Insurance Co. v. Hock, 8 C. C. 341; 4 C. D. 553 (1894). 

Insurance Co. v. Mirick, 38 W. L. B. 172 (1897). 

Hubbard v. Executor, 6 N. P. 249; 8 L. D. 111 (1899). 

Hilliard v. Insurance Co., 7 N. P. 561; 5 L. D. 576 (1895). 

Where there is no intentional fraud, it is not competent for the com- 
pany to prove that the value of the property is less than the amount of 
the policy, and statements of the assured in the application, in reference 
to the value of the property and its conditions, are immaterial. 

Insurance Co. v. Leslie, 47 O. 8S. 409 (1890). 

Insurance Co. v. Kukral, 7 C. C. 356; 4 C. D. 633 (1893). 

Schilds v. Insurance Co., 6 N. P. 184; 8 L. D. 45 (1890). 

See Insurance Co. v. MeClucklin, 40 O. S. 42 (1888). 

The fact that there is more than one policy on the property (see 
§ 9584) does not prevent the application of this section in the settlement 
of the loss. Where the loss is total each company must pay the full 
amount specified in its policy. 

Insurance Co. v. McBee, 85 O. S. 161 (1911); affirming, 12 C. C. n. 

8. 228; 21 C. D. 469. 
Insurance Co. v. Fish Co., 14 C. C. 160; 7 C. D. 468 (1897); aff'd, 
no rep., 61 O. S. 643. 

Where a life tenant has received from the insurance company the full 
amount of the policy, which is in excess of the value of the life estate, the 
life tenant is not liable to the remaindermen for the amount of the excess. 

Hubbard v. Executor, 6 N. P. 249; 8 L. D. 111. 


Provisions of policy inconsistent with statute. This section enters 
into and becomes part of every fire insurance contract and supersedes and 
annuls all terms in any such contract which differ from its provisions. 

Insurance Co. v. McBee, 85 O. S. 161 (1911). 

Insurance Co. v. Leslie, 47 O. S. 409 (1890). 

The provisions of this section are founded on public policy and can 
not be waived by agreement. 

Insurance Co. v. Drackett, 63 O. S. 41 (1900). 

Conditions of a policy providing for a different rule or measure of 
liability are in conflict with this section and of no binding force. 

Insurance Co. v . Leslie, 47 O. S. 409 (1890). 

The following provisions have been held inconsistent with this section: 

That the amount of loss shall be estimated according to the actual 
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value of the property at the time of the fire, and not more than it would 
cost the insurer or insured to restore the same. 

Insurance Co. v. Leslie, 47 O. S. 409 (1890). 

Giving the insurer the option to rebuild in case of total loss. 
Insurance Co. v. Russell, 65 O. S. 230 (1901); s. «, 6 N. P. 325; 
8 i. D. 613: 

See Good v. Insurance Co., 43 O. S. 394 (1885). 

Limiting the liability of the insurer to its proportion of the loss, 
in the event of other insurance. Insurance Co. v. Dennison, 93 O. §, 
404 (1917); Insurance Co. v. Mfg. Co., 9 Ohio App. 403, 28 O. CG. A, 
273. 

Requiring the amount of loss to be determined by appraisers or arbi- 
trators. 

Insurance Co. v. Drackett, 63 O. S. 41 (1900). 

Insurance Co. v. Leslie, 47 O. S. 409 (1890). 

Insurance Co. v. Luce, 11 ©. C. 476; 5 C. D. 210 (1896). 

By consenting to arbitrate the amount of loss, the insured does not 
waive the right to maintain an action and recover as for a total loss. 

Insurance Co. v. Drackett, 63 O. 8S. 41 (1900). 

Insurance Co. v. Fish Co., 14 C. C. 160; 7 C. D. 468 (1897); aff'd, 

no rep., 61 O. S. 643. 
Insurance Co. v. Gray, 2 C. C. n. s. 265; 14 C. D. 268 (1902) ; aitt’d, 
no rep., 69 O. S. 542. 

Insurance Co. v. Luce, 11 OC. C. 476; 5 C. D. 210 (1896). 

Requiring a mortgagee, for whose benefit as additional security the 
policy was issued, to exhaust the mortgaged property before he was en- 
titled to “demand or recover” under the policy. 

Insurance Co. v. Mirick, 38 W. L. B. 172 (1897). 

Where the building is a total loss, except the foundation, the fact that 
the foundation walls are included as a part of the description of the build- 
ing does not entitle the company to an appraisement. 

Insurance Co. v. McBee, 85 O. S. 161 (1911); affirming 12 C. C. n. s 

228; 21 ©. D. 469. 

The following provisions in policies have been held valid and not 
inconsistent with this section: 

Prohibiting additional insurance without consent of the insurer. 

Sun Fire Office v. Clark, 53 O. S. 414 (1895). 

Providing that the policy should be void if the building became vacant. 

Insurance Co. v. Werner, 76 O. S. 543 (1907) ; approving, Insurance 

Co. v. Wells, 42 O. S. 519; overruling, Moody v. Insurance Co., 
Vad Osh OA 

Providing that an incumbrance procured or suffered on the property, 
without consent of the insurer, should invalidate the policy. 

Webster v. Insurance Co., 53 O. S. 558 (1895) ; affirming, 7 C. C. 511; 

4 C. D. 704. 

3ut a cognovit judgment was held not to be an incumbrance which 
invalidated the policy unless it was alleged and proved that the risk was 
increased thereby. 

Insurance Co. v. Bowersox, 5 C. C. 444; 3 C. D. 218 (1891); aff’d, no 
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Estoppel. A claim for a less amount than that to which the assured 
is entitled will not estop assured from claiming full amount; nor will 
any estimate of value made by assured in his proof of loss affect his right 
to the full amount. 

Schild v. Insurance Co., 6 N. P. 134; 8 L. D. 45 (1899). 


Section 9584. (When two or more policies on same prop- 
erty.) When there are two or more policies upon the same 
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property, each policy shall contribute to the payment of the 
whole or the partial loss in proportion to the amount of 
insurance mentioned in each policy. In no ease shall the 
insurer be required to pay more than the amount mentioned 
in its policy. (R.S. Sec. 3643; March 5, 1879, 76 v. 26, § 1.) 


Where a building or structure is totally destroyed by fire, the fact 
that there is more than one policy on the property does not prevent the 
application of § 9583 in the settlement of the loss. 

Insurance Co. v. McBee, 85 O. S. 161 (1911); affirming, 12 C. C. n. s. 

228; 21 C. D. 469. 
Insurance Co. v. Fish Co., 14 C. C. 160; 7 C. D. 468 (1897); aff’d, 
no rep., 61 O. 8S. 643. 

Where the loss is partial the amount should be ascertained and paid 
in the proportions specified. Where the loss is total, the proportion of 
each company is the amount specified in its policy. 

Insurance Co. v. McBee, 85 O. 8S. 161 (1911); affirming, 12 C. C. 

Miiemosos cin ©. DF 469: 

Where an appraisement of the amount of a partial loss was had, and 
there is concurrent insurance, the amount recoverable by the insured is 
limited to a proportionate amount of the loss determined by the award. 
unless it is void or set aside. 

Insurance Co. v. Ries, 80 O. S. 272 (1909). 

Where the insured compromised claims under some of the policies, 
the other companies were held to be liable for such share of the entire 
loss as the sum insured bears to the whole amount. 

Good v. Insurance Co., 43 O. S. 394 (1885). 

In the case of a partial loss, a provision in a policy, limiting the 
liability of the company in the event of other insurance to its pro- 
portion of the loss, is in violation of §§ 9583 and 9584. The insurer 
is liable for the full amount of the partial loss. Insurance Co. v. 
Dennison, 93 O. S. 404 (1917). 

Where each of several policies covering personal property provided 
that liability thereunder should not be for a greater proportion of the 
loss than its amount should bear to the whole insurance, it was held that 
the insured was entitled to a judgment against each company for the 
whole amount of the loss, but that payment of one judgment for the 
whole loss was a satisfaction of all judgments. 

Insurance Co. v. Sample, 2 N. P. n. s. 629; 15 L. D. 421 (1905); 

aff'd, no rep., 76 O. S. 577. 

Sections 9583 and 9584 do not apply to policies on personal prop- 
erty. A provision in one of several policies covering the same prop- 
erty, limiting the liability of the insurer to its proportion of the 
loss is valid. Insurance Co. v. Dennison, 93 O. S. 404 (1917). 


Section 9585. (Cellar and foundation not to be consid- 
ered.) The cellar and foundation walls shall not be included 
or considered a part of the building or structure in settling 
losses, anything in the application or policy to the contrary 
notwithstanding. (R. S. See. 3691; Rev. Stats. of 1880.) 


This section does not prohibit an insurance company from insuring 
the cellar and foundation walls if the parties agree; but, when insured in 
the same policy with the building or structure, the cellar and foundation 
walls must be insured for a specific sum and described separately from 
the building or structure. 
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Insurance Co. v. McBee, 85 O. S, 161 (1911); affirming, 12 C. C. ng, 
228; 21 C. D. 469. 

The fact that foundation walls are included in the description of the 
building does not prevent the application of § 9583 where the building is 
totally destroyed, except the foundation. In such case the insured need 
not submit to an appraisement. 

Insurance Co. v. McBee, 85 O. S. 161 (1911); affirming, 12 C. C. n. 3, 

228; 21 C. D. 469. 


Section 9586. (Solicitor agent of company.) A person 
who solicits insurance and procures the application therefor, 
shall be held to be the agent of the party, company or asso- 
ciation, thereafter issuing a policy upon such application or 
a renewal thereof, anything in the application or policy te 
the contrary notwithstanding. (R. S. See. 3644; April 22, 
1904, 97 v. 160; March 5, 1879, 76 v. 26, § 2.) 


Agents of life insurance company, see § 9407. 

A corporation may act as agent for an insurance company, when au- 
thorized by its charter. 

Rep. Atty. Gen. 1908-1909, p. 176. 

A bank or trust company has no power to act as agent for an insurance 
company. 

Rep. Atty. Gen. 1908-1909, p. 195. 

Duties required by law to be discharged by the company can not, by 
contract, be imposed upon a general agent. 

Rep. Atty. Gen. 1908-1909, p. 173. 

This section makes the person soliciting the insurance the agent of 
the company issuing the policy, and puts it out of the power of the com- 
pany to change that relation, or avoid the consequences growing out of it, 
by stipulating in the policy that he shall be considered the agent of the 
insured. 

Insurance Co. v. Leslie, 47 O. S. 409, 415 (1890). 

Insurance Co. v. Chamberlain, 132 U. S. 304 (1889). 

This section was held not to make the solicitor an agent of the 
company for all purposes, as, for instance, for the purpose of receiv- 
ing notice of loss. Insurance Co. v. Silberman, 24 C. ©. n. s. 510 
(1904). 

A sub-agent duly appointed is the agent of the company, and his acts 
in this capacity are binding upon the company. 

Krumm v. Insurance Co., 40 O. S. 225 (1883). 

Where an insurance broker, authorized to place all insurance for @ 
person, applied to another agent for insurance in a company represented 
by the latter, it was held that, under this section, both agents were to be 
considered the agents of the insurance company. 

Insurance Co. v. Provision Co., 13 C. C. 661; 7 C. D. 563 (1895). 

See Johnson v. Insurance Co., 66 O. S. 6 (1902). 

This section was not intenJed to give a mere solicitor of insurance all 
the powers of a general agent, or change the rules of the common law 
as to the authority of an agent to bind his principal. 

McBee v. Insurance Co., 11 N. P. n. 8. 75 (CF Pa OTO\e 

The issuance of a policy, by an insurance company on the recom- 
mendation of the agent, is prima facie evidence that the agent was au- 
thorized to make the contract. 

Hilliard v. Insurance Co., 7 N. P. 561; 5 L. D. 576. 


Application filled up by agent. A soliciting agent, procuring for a 
company risks and applications on which policies are issued, is, in filling 
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up such application, the agent of the company, and not the assured; and 
if the agent makes a mistake in wrongly stating facts which were cor- 
rectly given him by the insured, the company is bound by and responsible 
for such mistake. 

Insurance Co. v. Williams, 39 O. S. 584 (1883). 

Phoenix Insurance Co. v. Bowersox, 6 C. C. 2; 3 C. D. 321 (1892); 

aff'd, no rep., 51 O. S. 567. 
Herbert v. Insurance Co., 3 C. C. n. s. 7; 138 C. D. 235 (1901) ; aff’d, 
no rep., 68 O. S. 687. 

Insurance Co. v. Pyle, 44 O. S. 19, 28 (1886). 

Whether the facts were correctly stated by the insured is a question 
for the jury. 

Phillips v. Insurance Co., 13 C. C. 679; 6 C. D. 266 (1894). 

Where a policy, written by an agent of the company, by mutual 
mistake insufficiently described the place where the property was 
located, the policy may be reformed by the court, if the mistake is 
shown by clear and convincing proof. Fire Ins. Co. v. Machine Co., 
96 O. S. 442 (1917); affirming, 6 Ohio App. 3138; 28 O. ©.’ A. 462. 
See Box Board Co. v. Insurance Co., 4 Ohio App. 26; 25 C. C. n. s. 
339 (1914). 

Where an agent, in filling up an application for burglary insurance, 
construes a question, to suit the circumstances of the particular case, 
he acts for the company, and the company can not escape liability on the 
ground of incorrect statements in the application, based on a contrary 
construction. 

Kandar v. Indemnity Co., 10 C. C. n. s. 449; 20 C. D. 260 (1907). 

Where an agent fills up in his own language an application from 
statements of the insured, fully and truthfully made, receives the premium 
and issues a policy executed by the insurer on such application, the in- 
surer can not defeat a recovery on the policy by denying the truth of the 
application, nor the authority of the agent in the transaction, although 
he has transcended his authority, unless the insured is chargeable with 
knowledge of his having exceeded his authority. 

Insurance Co. v. McGookey, 33 O. 8. 555 (1878). 


May act for insured, when. A general agent representing several 
insurance companies may become the agent of a person desiring insur- 
ance, to select a company and procure a policy from it. 

Johnson vy. Insurance Co., 66 O. S. 6, 14 (1902). 

Insurance Co. v. Shoemaker, 22 W. L. B. 315. 

But such agent has no implied authority to receive notice of cancella- 
tion of the policy, after it has been procured and delivered to such person. 

Johnson v. Insurance Co., 66 O. S. 6, 14 (1902). 

The direction by the manager of an insured, to an insurance 
agent to keep insurance alive and to effect other insurance in the 
place of insurance cancelled, does not constitute the insurance agent 
the common agent of the insurer and insured as to policies issued 
four years after the manager had severed his connection with the in- 
sured. Box Board Co. v. Insurance Co., 4 Ohio App. 26; 25 C. C. ns. 
339 (1914). 


POWERS OF AGENT. 

To appoint sub-agent. An agent, with full power in a large territory 
to receive proposals for fire insurance, fix rates of premium, countersign, 
issue, renew and consent to the transfer of policies, which have been 
signed by the president and secretary, may appoint a sub-agent to solicit 
applications subject to his approval. 

Krumm v. Insurance Co., 40 O. S. 225 (1883). 

See § 654. 
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To extend credit for premiums. Authority to make contracts of 
insurance, and issue policies, carries with it authority to extend credit for 
premiums, in the absence of restrictions on the authority of which the 
insured has notice. 

Machine Co. v. Insurance Co., 50 O. S. 549 (1893). 

But where the policy provides that the agent has no such power, an 
extension of time of payment granted by the agent is of no effect. 

Insurance Co. v. Hook, 62 O. S. 256 (1900). 

Where an agent, with no express authority to extend credit, delivered 
the policy to the insured and agreed to extend credit, and the amount of 
the premium was charged against the agent by the insurance company, and 
was paid after a loss, it was held that a clause making payment of the 
premium necessary to the taking effect of the insurance was waived. 

Insurance Co. v. Kelly, 24 O. S. 345 (1873). 


To make preliminary contract of insurance. A general agent may 
bind the company by a preliminary contract for insurance. Where the 
agent represents several companies he must designate, in some way, 
the company for which he contracts, but notice to the company is not 
necessary. 

Insurance Co. v. Bennett, 1 N. P. 71; 1 L. D. 60 (1894); aff’d, no 

rep., 56 O. S. 749. 

See Krum v. Insurance Co., 40 O. S. 225 (1883). 

Palm v. Insurance Co., 20 Ohio 529 (1851). 

Insurance Co. v. Whitman, 75 O. S. 312 (1906). 


To waive conditions of policies. A stipulation in a policy that “no 
agent has authority to waive or alter anything in this policy contained,” 
is, after acceptance of the policy by the insured, both notice to and an 
agreement by, the insured that an agent has no such authority. 

Insurance Co. v. Myers, 62 O. S. 529 (1900). 

But knowledge by the agent, of facts as to the insurability of 
property, at the time the policy is issued, is the knowledge of the 
company, and operates as a waiver, although the policy contains a 
non-waiver clause. Foster v. Insurance Co., 101 O. 8. 180 (1920). 

Knowledge by the agent of facts occurring subsequent to the 
issuance of the policy may not be a waiver. Insurance Oo. v. Titus, 
82 O. S. 161 (1910). 

A “‘non-waiver’’ clause in the policy does not prevent a waiver 
by acts and conduct of authorized agents. Insurance Co. v. Cochran, 
104 0. 8. 427 (1922). 

Conditions in a policy can only be waived by an agent in the manner 
stipulated in the policy. Where the ‘policy requires that a waiver, or con- 
sent, be endorsed on the policy, a verbal waiver or consent is inoperative. 

Insurance Co. v. Titus, 82 O. S. 161, 171 (1910). 

Walsh v. Insurance Co., 6 C. C. n. s. 1; 17 C. D. 313 (1905). 

Billings v. Insurance Co., 6 C. C. n. s. 567; 17 C. D. 552 (1905). 

But see Insurance Co. v. Malony, 33 W. L. B. 147, in which a judg- 
ment based on a waiver by post card, received by the insured from an 
agent, was affirmed by an evenly divided court. (Supreme Court without 
report, 1897.) 

See also McKelvey v. Insurance Co., 1 Ohio App. 184; 20 ©. @. 
n. Ss. 88; 24 C. D. 443 (1913), in which the endorsement on the policy 
was incomplete but the agent had knowledge of the facts before is- 
suing the policy. 

The power of an agent to waive conditions in a policy of fire insur 
ance is not different from the same power in life insurance. 

Insurance Co. v. Baldwin, 62 O. S. 368 (1900) ; (approving, as to 

such power, Insurance Co. v. Hook, 62 O. S. 256). 
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Where a policy of life insurance provided that it contained the entire 
contract; that its terms could not be modified except in writing and 
signed by certain executive officers, and that no agent had authority to 
extend the time of payment of any premium or note, the insured can not 
recover on a verbal modification of such policy made by an agent, ex- 
tending the policy one year and waiving the payment of premium, in the 
absence of knowledge and acts by the company constituting an estoppel. 

Insurance Co. v. Hook, 62 O. S. 256 (1900). 

An agent authorized to waive in writing certain printed provisions 
may write into the policy provisions in conflict with such printed pro- 
visions, and the written provision is a waiver of such conflicting printed 
provisions. 

Bank v. Insurance Co., 83 O. S. 309 (1911). 

Authority to make, execute and deliver a policy is not authority to 
make a subsequent verbal contract waiving any provision of a policy, and 
the company is not bound thereby unless it ratifies the verbal waiver. 

Bank v. Insurance Co., 83 O. S. 309 (1911). 

Where it does not appear that a solicitor of fire insurance was au- 
thorized to waive a provision in the policy against other insurance, or 
that the agents who wrote the policy consented to such waiver, or had 
knowledge of other insurance, a policy will not be reformed to provide for 
such waiver. 

McBee v. Insurance Co., 11 N. P. n. s. 75 (1910). 

A waiver of notice and proof of loss was upheld although the policy 
provided that no agent was authorized to waive any of the terms and 
condition of the policy. 

Insurance Co. v. Danison, 38 W. L. B. 163 (Supreme Ct., without 

report, 1897). 

After a fire the insured paid to the agent an assessment which 
was then so long overdue that the insurance was suspended under the 
terms of the policy. The agent remitted the premium to the com- 
pany which returned it with instructions to refund to the insured, 
which the agent failed to do until six or eight months after the fire. 
Held to be a waiver of the suspension of the policy. Insurance Co. v. 
Billman, 18 C. C. n. s. 261 (1909); aff’d, no rep. 82 O. S. 451. 


Apparent authority. Persons dealing with a duly authorized agent 
may rely upon a continuance of such authority, until they are notified 
of its revocation. 

Insurance Co. v. Stambaugh, 76 O. S. 138 (1907). 

An agent representing several companies issued a policy in one com- 
pany. His agency being revoked by that company, he induced the insured 
to surrender the policy and accept a policy in another of his companies, 
by representing that the first company had more insurance in the block 
than it desired, the insured not knowing of the revocation of his authority. 
The second company was held liable under the substituted policy; the 
insured having a right to rely on the continuance of the authority to 
represent the first company, the delivery of the policy for cancellation 
bound the first company, and the delivery of a duly executed policy bound 
the second company. 

Insurance Co. v. Stambaugh, 76 O. S. 1388 (1907). 

An agent, entrusted with the policy and authorized to deliver it, was 
held to bind the company by accepting notice of additional insurance and 
endorsing the same upon the policy. 

Where such agent erased a material stipulation from the policy, and 
delivered it to the insured, who had no knowledge of the circumstances 
of the erasure, or of the want of authority to make it, the company is 
bound to the same extent as if the erasure were authorized. 

Insurance Co. v. Kelly, 24 0. S. 345 (1873). 
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Section 9587. (How contracts evidenced.) Policies or 
contracts of insurance made or entered into by the company 
may be made either with or without its seal. They shall be 
subseribed by the president or such other officer as the direc- 
tors designate for that purpose, and be attested by the secre- 
tary. When so subscribed and attested, they shall be obli- 
gatory on the company. (R. 8. Sec. 3645; April 27, 1872, 
69-v 140, $11; SaciseSeZ08,) 


CONTRACTS OF FIRE INSURANCE. 


The contract of insurance, other than that of life or accident, is one 
of indemnity. 

State v. Laylin, 73 O. 8. 90, 97 (1905). 

See State v. Insurance Co., 1 C. C. n. s. 4, 9; 14 C. D. 387 (1903). 

Insurance Co. v. Butler, 38 O. S. 128 (1882). 

An insurance policy is a contract between the insured and the 
insurer, whereby for an agreed premium the insurer undertakes to 
compensate the insured for loss on a specified subject by specified 
perils. Insurance Co. v. Cochran, 104 O. S. 427 (1922). 

Distinction between open and valued policies. 

See Insurance Co. v. Butler, 38 O. S. 128, 134 (1882). 

Valued policies, see § 9583 and note. 


Parol contracts of insurance. A valid contract of insurance may be 
made by parol, when not forbidden by statute, or by a provision of the 
company’s charter of which the insured has notice; and the assent of the 
parties to the agreement may be shown by their acts and the surrounding 
circumstances, as well as by their words. 

Machine Co. v. Insurance Co., 50 O. S. 549 (1893). 

See Insurance Co. v. Wall, 31 O. S. 628 (1877). 

Contra, Cockerill v. Insurance Co., 16 Ohio 148 (1847); (overruled, 

see 31 0. 8.6383). 

Where nothing is said in the negotiations about special rates of insur- 
ance, or special conditions of the policy, it will be presumed that those 
which were usual and customary were intended. 

Machine Co. v. Insurance Co., 50 O. S. 549 (1893). 

A policy may be modified or altered by parol. 

Halliday v. Insurance Co., 1 W. L. B. 286 (1876). 

This section refers to the final policy to be issued and not to con- 
tracts for policies or intermediary contracts for insurance. 

Bartels v. Insurance Co., 2 O. L. R. 408; 15 L. D. 452 (C. P. 1905). 

A provision in the charter of an insurance company requiring that 
“all policies or contracts of insurance shall be subscribed by the presi- 
dent or some other officer designated by the board of directors for that 
purpose” was held not to disable the company from binding itself by con- 
tracts for policies and intermediary insurance executed in other modes and 
by other agents, but to merely prescribe the manner in which the final 
contract or policy should be executed. 

Insurance Co. v. Kelly, 24 O. S. 345, 364 (1873). 

Insurance Co. v. Colt, 89 U. S. 560 (1874). 

A parol contract of insurance, as distinguished from a parol agree: 
ment to issue a policy, must not be executory, but must take effect in 
praesenti. 

Insurance Co. v. Whitman, 75 O. S. 312 (1906). 

Full and clear proof is necessary to establish the relation of insuref 
and insured, in parol, before delivery of the policy. 


ner 
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Insurance Co. v. Whitman, 75 O. S. 312 (1906). 

In an action to recover on a written policy, and an alleged verbal 
modification thereof, statements of the agent who solicited the policy, 
prior to and contemporaneous with its issue, are inadmissible to vary its 
terms. In the absence of fraud or mistake, such statements are merged 
into the written contract. 

Insurance Co. v. Hook, 62 O. S. 256 (1900). 

Agreement to issue policy; specific performance. 

See Suydam vy. Insurance Co., 18 Ohio 459 (1849). 

Neville v. Insurance Co., 19 Ohio 452 (1850). 

Where the property was transferred and the policy assigned, a verbal 
agreement, by an agent authorized to make contracts and issue policies, 
that the assigned policy should have the effect of a new policy, was held 
binding. 

Insurance Co. v. Wall, 31 O. S. 628 (1877). 


When contract takes effect. 


Before delivery of policy. In the absence of a stipulation in the 
application or policy, making actual delivery of the policy a condition 
precedent to the consummation of the contract, the actual delivery or non- 
delivery of the policy is not of itself conclusive evidence of the completion 
of the contract; but the unconditional acceptance of the application by 
the insurer is a consummation of the contract. 

Insurance Co. v. Whitman, 75 O. 8. 312 (1906). 

Machine Co. v. Insurance Co., 50 O. S. 549 (1893). 

Insurance Co. v. Plato, 3 C. C. n. s. 207; 18 C. D. 35 (1901); aff'd, 

no rep., 69 O. S. 701. 

Johnson v. Insurance Co., 66 O. S. 6 (1902). 

Bennett v. Insurance Co., 27 W. L. B. 15 (1891). 

Where there is no oral agreement for insurance prior to the policy, if 
a policy has been executed in form, but has not passed out of the pos- 
session of the insurer or his agent, and no premium has been paid, the 
contract is prima facie incomplete; and the burden is upon the party who 
asserts that there is a contract, to show that the policy became operative 
by the intention of both parties. 

Where, there being no oral agreement for insurance to take effect 
prior to the issue of the policy, upon an application for insurance at less 
than the regular rate, an agent wrote up and countersigned a policy and, 


without parting with possession thereof, wrote to the applicant that he 
had “issued” a policy, but would hold it until he heard from the company, 


and the company thereafter rejected the risk and the agent forwarded 
the policy to the company, no contract of insurance was consummated, 
although the applicant received no notice of refusal of the risk. 

Insurance Co. v. Whitman, 75 O. S. 312 (1906). 

The general agent of a fire insurance company may bind it by a 
preliminary contract for insurance. Where the agent represents several 
companies he must designate, in some way, the company for which he 
contracts, in order to bind it, but notice to the company is not necessary. 

Insurance Co. v. Bennett, 1 N. P. 71; 1 L. D. 60 (Super. Ct. Cin. 

1894) ; aff’d, no rep., 56 O. S. 749; s. ¢., in special term, 27 W. 
eB: 1b, 

The company can not ratify the agent’s contract in part and re- 
ject it in part, without consent of the insured, and the insured may 
recover on the agent’s contract, if he had no knowledge of the at- 
tempted modification thereof by the compnay. Insurance Co. v. Houck, 
32 O. C. A. 429 (1922); motion to certify record overruled. 

Where an agent, representing several companies, on being requested 
by telephone to write a policy for a given amount on certain property 
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replied that he would do so, and thereafter wrote a policy in one of his 
companies, and the building was destroyed by fire before delivery of the 
policy or payment of the premium, the company was held liable where 
there was no claim made that the policy was not delivered because of 
failure to pay premium. 

Insurance Co. v. Plato, 3 C. C. n. s. 207; 13 C. D. 35 (1901); aff'd 

no rep., 68 O. S. 701. 

See also Insurance Co. v. Shoemaker, 22 W. L. B. 315. 

When a contract of insurance has been completed by the party apply- 
ing for insurance doing all that is required on his part, although the 
agent acting for the company has no power to issue the policy, the risk 
commences from the time of making such contract, if there be no stipula- 
tion to the contrary. Where such application, together with the premium 
note, is mailed to the office of the company, from which the policy is to 
issue, the company is liable, although the loss occurs before the arrival 
of the letter containing the application. 

Palm vy. Insurance Co., 20 Ohio 529 (1851). 

Krumm v. Insurance Co., 40 O. S. 225 (1883). 

If such contract be fair and strictly within the rules of the company, 
such liability will exist, although there be printed on the blank applica- 
tion the qualification that the policy will issue “if approved” by the com- 
pany. Such qualification only saves the company the right to object to an 
unfair contract. 

Palm v. Insurance Co., 20 Ohio 529 (1851). 


Delivery. In the absence of any other evidence to show assent of 
the company to a contract of insurance, delivery of the policy must be 
shown. 

Insurance Co. v. Whitman, 75 O. S. 312, 320 (1906). 

Requisites of a valid delivery. 

See Insurance Co. v. Whitman, 75 O. S. 312, 320. 

Delivery of a duly executed policy, by an authorized agent, binds the 
company although the policy was accepted by the insured as a substitute 
for a policy in another company, which had revoked the authority of the 
same agent to act for it, the insured having no knowledge that the sub- 
stitution was wrongful. 

Insurance Co. v. Stambaugh, 76 O. S. 138 (1907). 

An insurance agent negotiated for the plaintiff, through underwriters, 
a policy in one company. A few months later the underwriters notified 
the agent that the company would cancel the policy. The agent assented 
for the plaintiff but said that he would take the usual five days to obtain 
other insurance. Thereupon the underwriters offered to rewrite the policy 
in another company. The plaintiff, through the agent, assented, and a 
new policy was delivered the same day at two o’clock. <A fire occurred 
at six o’clock. Held, that the court properly submitted to the jury the 
question as to the time the contract took effect, and the finding of the jury 
that it went into effect at the time of delivery is not contrary to law. 

Ensel v. Lumber Ins. Co., 88 O. S. — (1913). 


Before payment of premium. A policy takes effect before payment 
of premium in the absence of a stipulation on the subject. 

See Plato v. Insurance Co., 3 C. C. n. s. 207; 13 C. D. 35 (1901)3 

aff'd, no rep., 68 O. 8. 701. 

An agent authorized to make contracts of fire insurance and _ issue 
policies may waive payment in cash of the premiums and give time for 
payment, unless there are restrictions in the policy of which the insured 
has notice; and such waiver may be express or implied. 

Machine Co. v. Insurance Co., 50 O. S. 549 (1893). 

Where, under an arrangement with the insured by which his insur 
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ance was to be maintained up to a specified amount by renewals or new 
policies, it was the custom of the agent to charge the premiums as policies 
were issued, or renewed, and have periodical settlements with the insured, 
when the premiums would be paid, a credit for a premium so charged to 
the next settlement period may be implied. 

Machine Co. v. Insurance Co., 50 O. 8S. 549 (1893). 


Cancellation of policies. 
See § 9577 and note. 


Renewal. Where an agreement was made between an insurance 
company and a policyholder to renew the policy, nothing being said 
as to a change in its provisions, and a renewal policy, containing a 
new clause which materially affected the right of the policyholder te 
recover, was delivered but not read by the insured, the insured upon 
discovering the change may have the policy reformed by striking out 
the added clause. Under the circumstances the insured was held not 
guilty of laches. Roberts v. Insurance Co., 2 Ohio App. 463; 21 C. 
Wan. s. 433 (1914); s.«, 27 O. C. A. 10; 28 C. D. 253; motion to cer- 
tify record overruled, 13 O. L. R. 420. 


Insurable interest. The following have been held to have an insurable 
interest: 

Vendee in possession under a land contract, who has paid a part of 
the purchase money. 

Insurance Co. v. McCulloch, 21 O. 8S. 176 (1871). 

iitule v. Insurance Oo. 9 NP. ns: 370; 20 L. D. 315 (C. P. 1910). 
Owner of an equitable interest. 

Tittle v: Insurance Co:, 9 N. P. n. s. 377; 20 L. D. 315 (C. P.. 1910). 
Mortgagee. 

See Brewing Co. v. Insurance Co., 81 O. 8S. 1 (1909). 

Insurance Co. v. Krumm, 12 C. C. n. s. 364 (1909). 

Husband in dwelling house used as homestead, the legal title being 
in his wife, and the policy being issued to husband and wife jointly. 

Webster v. Insurance Co., 53 O. S. 558 (1895). 

Landlord in permanent improvements and fixtures placed in the 
building by a tenant. 

Insurance Co. v. Carson, 17 W. L. B. 357 (Super. Ct. Cin.). 

A wife having no individual interest in a crop, raised on shares by a 
third person under a contract with her husband who subsequently became 
insane, has no insurable interest which will support a policy issued to 
the wife and third person jointly. 

Nessley v. Insurance Co., 10 N. P. n. s. 59 (C. P. 1908). 

A stockholder has no insurable interest in property belonging to the 
corporation. 

Phillips v. Insurance Co., 20 Ohio 174 (1851). 7. 

A total alienation of the property by the insured extinguishes his in- 
surable interest, although the policy contains no condition against aliena- 
tion. 

West v. Insurance Co., 27 O. S. 1, 7 (1875). 

Manufacturing Co. v. Insurance Co., 10 O. S. 348 (1859) ; 

The policy does not pass to the grantee of the property by operation 
of law. 

Gilbert v. Port, 28 O. S. 276 (1876). ; 

But an invalid judicial sale, which is subsequently set aside, does not 
extinguish the insurable interest of the mortgagor in possession. 

Insurance Co. v. Sampson, 38 O. S. 672 (1883). 
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PROVISIONS, TERMS AND CONDITIONS OF POLICY. 


Where a life insurance policy was accepted by the insured, remained 
in his possession for nine years, and nine annual premiums were paid b 
him, he is conclusively presumed to have knowledge of all the stipulations 
and provisions of the policy. 

Insurance Co. v. Hook, 62 O. S. 256 (1900). 


Construction. Policies of insurance should be construed, like other 
contracts, so as to give effect to the intention and express language of 
the parties. 

Insurance Co. v. Myers, 62 O. S. 529 (1900). 

West v. Insurance Co., 27 O. S. 1 (1875). 

A policy should be construed strongly against the insurer and liber- 
ally in favor of the insured. 

Swander v. Insurance Co., 1 C. C. n. s. 233, 237; 15 C. D. 3 (1908). 

Holterhoff v. Insurance Co., 3 Am. L. R. 272 (1874). 

Snapp v. Insurance Co., 8 O. S. 458, 461 (1858). 

See Insurance Co. v. Schild, 69 O. S. 136, 139 (1903). 

Exceptions in a policy should be strictly construed, and where there 
are two interpretations which are equally fair, the one which gives the 
greater indemnity should prevail. 

Blackwell v. Insurance Co., 48 O. 8S. 533, 540 (1891). 

Provisions for disabilities and forfeitures should, when the intent 
is doubtful, be strictly construed against those for whose benefit they are 
introduced. 

Webster v. Insurance Co., 53 O. S. 558 (1895). 

Swander v. Insurance Co., 1 C. C. n. s. 233, 235; 15 C. D. 3 (1903). 

Ensel v. Insurance Co., 88 O. 8. 269 LO MS I) 

But where the language has a plain meaning, and is not inconsistent 
with other clauses or provisions of the policy, effect must be given to it. 

Transportation Co. v. Insurance Co., 170 Fed. 279 (C. C. A. 1909). 

In case of conflict between the printed provisions of a policy and those 
inserted in writing at the time the contract is executed, the latter will 
prevail. 

Bank v. Insurance Co., 83 O. S. 309 (1911). 

3ut the special provision will override the general provision only 
where the two can not stand together. If reasonable effect can be given 
to both, each will be retained. 

Insurance Co. v. Roost, 55 O. S. 581 (1897). 

A condition, in a printed form of policy, of doubtful meaning sus- 
ceptible of two or more constructions, will be construed most favorably 
to the insured. 

3ank v. Insurance Co., 83 O. S. 309 (1911). 

Stipulations rendering a policy void for forbidden hazards are con- 
strued to avoid liability during the existence of the forbidden hazard, but 
no longer. 

Insurance Co. v. Burget, 65 O. S. 119, 123 (1901). 

A stipulation rendering a policy “void,” for certain causes, may 
become the subject of construction because of the variety of senses I 
which the word is used. 

Insurance Co. v. Burget, 65 O. S. 119 (1901). ; 

A policy containing a stipulation that “this entire policy shall be 
void” on certain named conditions, is not a severable risk, although the 
amount of insurance is distributed among different classes or articles of 
property. 

Insurance Co. v. Schild, 69 O. S. 136 (1903). 

Waiver. Conditions in a policy may be waived by the insurance 


company or its authorized agents. 
Bank v. Insurance Co., 83 O. S. 309 (1911). 
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A ‘‘non-waiver’’ clause in the policy does not prevent a waiver 
by acts and conduct of authorized agents. Insurance Co. v. Cochran, 
104 O. S. 427 (1922). 

Knowledge by the agent, of facts as to the insurability of prop- 
erty, at the time the policy is issued, is the knowledge of the com- 
pany, and operates as a waiver, although the policy contains a non- 
waiver clause. [Foster v. Insurance Co., 101 O. S. 180 (1920). 

Knowledge by the agent of facts occurring subsequent to the 
issuance of the policy may not be a waiver. Insurance Co. v. Titus, 
ee O..8. 161 (1910). 

See also note to § 9586. Authority to waive conditions of policy. 


As to the application. Where the written application is referred 
to in the policy and expressly made a part of the contract, it becomes a 
part thereof as fully as if embodied in the policy. 

Byers v. Insurance Co., 35 O. S. 606 (1880). 

Where a policy provided that “any false representations made by the 
assured of the condition or occupancy of the property, or any material 
fact—material to the risk” would avoid the risk, it was held that repre- 
sentations concerning a matter material to the risk contained in the 
application, if untrue in fact, would avoid the policy, whether made 
intentionally or otherwise. 

Byers v. Insurance Co., 35 O. S. 606 (1880). 

See Pyle v. Insurance Co., 44 O. S. 19. 

This rule has been modified by statute in some respects. See § 9583. 

An omission to answer questions in the application does not consti- 
tute fraud, and where a policy is issued on the application, the omission 
is waived. 

Insurance Co. v. McCulloch, 21 O. S. 176 (1871). 

Insurance Co. v. Hock, 8 C. C. 341; 4 C. D. 553. 

See also note to § 9586, Application filled up by agent. 

A statement in the application that the property was unincumbered, 
when in fact a mortgage had been executed and delivered, avoids the 
policy. 

Hutchins v. Insurance Co., 11 O. S. 477. 


Concealment of any material fact. Where the interest of the in- 
sured in a building was acquired from a railroad company by written 
contract, in which he agreed to demolish the building and release the 
railroad from all damage by fire caused by it, and the underwriters 
thoroughly inspected the risk on the premises before they wrote the policy, 
but did not inquire for the contract nor ask any questions, and the insured 
made no statement about it, it was held that it was for the court to say 
whether his failure to mention the release was a material concealment. 

Ensel v. Insurance Co., 88 O. S. 269 (1913). 

The underwriters were held to be advised of the nature and extent of 
the interest of the insured as an element of the risk where the subject of 
insurance was described in the policy as follows: “On his interest in the 
lumber in Wabash Elevator No. 4 while on the premises, situated, . . = 
It is understood that the building is in progress of demolition and said 
insurance is to cover above described lumber while on the premises.” 

Ensel v. Insurance Uo., 88 O. S. 269 (1913). 

An incorrect statement in a proof of loss, terming the loss a 
‘fire’? loss, does not avoid a policy under a clause avoiding the 
policy for concealment or misrepresentation of material facts, where 
the policy covered a loss by lightning, and the loss was a collapse of 
the building caused, according to the insured’s contention, by light- 
ning. Hartford Ins. Co. v. Storage Co., 9 Ohio App. 403; 28 O. C. A. 
273 (1918). 
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Premiums. See also above, When contract takes effect, and note to 
9420. 

‘ Where a policy is made and accepted on the express condition that 
“the entire policy shall be void . . . if the premium, or any note 
given therefor, shall have been due and unpaid for thirty days at the time 
any loss or damage shall happen to the property insured” the policy 
immediately becomes void, if the premium or note be not paid within 
thirty days after payment is due. No demand of payment or notice of 
intention to insist on the forfeiture is necessary on the part of the insurer, 

Insurance Co. v. Wilson, 70 O. S. 354 (1904). 


As to title. Where a policy covering a farm dwelling and farm im- 
plements is issued to a wife and husband, the dwelling being occupied as a 
homestead, and the implements used on the farm, a warranty and repre- 
sentation in the application that the property is owned by them jointly 


will not be held to be untrue merely because the title to the dwelling is 


wholly in the wife and the title to the implements is in the husband. 
Webster v. Insurance Co., 53 O. S. 558 (1895). 


Condition avoiding policy if the “interest of the insured be 
other than an unconditional and sole ownership, or if the subject of in- 
surance be a building on ground not owned by the insured in fee 
simple.’’ Such a condition does not bar recovery on the policy where 
the agent who issued the policy had knowledge that the insured’s title 
was a leasehold only, and the insured had no knowledge of the con- 
dition until after a loss had occurred. Foster v. Insurance Co., 101 
O. S. 180 (1920). 

Under a clause, attached to the policy by an authorized agent, 
providing that it should cover property held in trust, or on commis- 
sion, or sold but not removed, ete., the condition as to sole owner- 
ship was held to be waived. 

Bank v. Insurance Co., 83 O. 8. 309 (1911). 

Such a condition does not bar recovery by a vendee who has been in 
possession under a land contract for more than twenty years although 
he has not paid all of the purchase price and has not received a deed. 

Little v. Insurance Co., 9 N. P. n. s. 377; 20 L. D. 315 (C. P. 1910)% 

Breach of such a condition is no defense to the insured, in an action 
for assessments brought by the receiver of a mutual insurance company. 

Webber v. Swing, 36 W. L. B. 179 (Supreme Court, without report, 

1896). 

Where the policy covered both the building and merchandise therein, 
in specified amounts, it was held that the contract was severable and that 
a breach of condition as to the land did not defeat recovery for the loss of 
the merchandise. 

Coleman v. Insurance Co., 49 O. S. 310 (1892). 

The risk is not severable where the stipulation is that “this entire 
policy shall be void” if the interest of the insured is not that of absolute 
ownership. 

State v. Insurance Co., 2 N. P. n. s. 111; 14 L. D. 523 (1904); aff’d, 

no rep., 73 O. S. 341. 

Insurance Co. v. Schild, 69 O. S. 136 (1903). 

Where the property insured was lumber in a building in process of 
demolition and not part of the real estate, the fact that the building was 
on ground not owned by the insured was held not to constitute a defense. 

Ensel v. Lumber Insurance Co., 88 O. S. 269 (1913). 

A purchaser of machines, under a contract, the title being retained 
by the seller until the expiration of the patents, and stipulated sums 
paid to the patentee meanwhile, is not the unconditional and sole owner: 
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State v. Insurance Co., 2 N. P. n. s. 111; 14 L. D. 523 (1904) ; aff'd, 
no tep., 73.0.8. 341. 

A vendor is not an unconditional and sole owner, where he has 
executed a land contract and the vendee has taken possession, and is 
not in default. Likewise a corporation is not such an owner, where 
its sole stockholder has executed a land contract in his own name. 
Insurance Co. v. Brown, 16 C. C. n. gs. 518; 25 C. D. 69 (1905). 

The interest of a purchaser under a conditional gale contract, 
before full payment, is not unconditional and sole ownership. Musko- 
vitz v. Insurance Co., 3 Ohio App. 422; 21 C. C. n. gs, 250; 26 C. D. 
324 (1914). 


Against change ‘‘in the title, interest or possession by sale, 
transfer or conveyance’’ of the property. Violation of such a stipula- 
tion avoids the policy although the policy requires the insurer to con- 
sent to alienation, if requested within a certain time after the gale. 

Insurance Co, v. Lindsey, 26 O. S. 348 (1875). 

A conveyance by a husband to his wife of an undivided half 
interest in the property, without consent of the insurance company, 
violates the condition against alienation, where the insured was 
married subsequent to the issuance of the policy. Ohio Co. vy. Wanda, 
oe N. P. n. s. 183 (1915). 


Held to constitute a violation, 


An assignment for creditors. 

Insurance Co. v. Waters, 65 O. S. 157 (1901). ' 

Guenzburger v. Insurance Co., 3 N. P. 140; 4 L. D. 220. 

Execution of a trust deed for the purpose of paying off mortgage 
incumbrances, the residue of the proceeds of sale to be returned to the 
insured. 

Insurance Co. v. Black, 6 C. C. n. s. 132; 17 C. D. 86 (1905). 
Conveyance reserving a life estate. 

Insurance Co. v. Archer, 36 O. S. 608 (1881). 

Judicial sale, although set aside after the loss. 

Manufacturing Co. v. Insurance Co., 10 O. S. 347 (1859). 

But see, Insurance Co. v. Sampson, 38 O. S. 672 (1883). 

Sale by land contract, the vendee paying a part of the purchase 
price and taking possession. 

Lees v. Insurance Co., 45 W. L. B. 335 (1901). 

Insurance Co. v. Brown, 16 C. C. n. s. 518; 25 CO. D. 69 (1905). 

Conveyance of an undivided one-half interest by husband to wife, 
where the marriage occurred subsequent to the issuance of the policy. 
Ohio Co. v. Wanda, 19 N. P. n. s. 133 (1915). 


Held not to constitute a violation. (Tue wording of the 
condition is not, in all the cases cited below, the same as given above. 
In some cases, the condition is merely against a sale or transfer.) 
A mortgage. 

Sun Fire Office v. Clark, 53 O. S. 414 (1895). 

Byers v. Insurance Co., 35 O. S. 606 (1880). 

Prows v. Insurance Co., 2 C. S. C. R. 14 (1870). 

A land contract agreeing to convey the property at a future day on 
payment of the purchase price. 

Trumbull v. Insurance Co., 12 Ohio 305 (1843). 

Peck v. Hale, 11 Ohio App. 418; 30 O. C. A. 423 (1919). 

The retirement of a partner and sale of his interest to the remaining 
partners. 

West v. Insurance Co., 27 O. S. 1 (1875). 

See Walker v. Insurance Co., 2 Handy 256 (1856). 
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A sale and transfer of merchandise followed .by a resale and re-trans- 
fer to the insured. 

Insurance Co. v. Lewis, 1 C. C. 79; 1 C. D. 47 (1885); aff'd, no rep, © 

19. W..L. By. 1f3: 

Tranfer to a trustee for the sole use and benefit of the insured, 
Wood v. Insurance Co., 17 N. P. n. s. 273 (1913). | 
Transfer by one tenant in common to his co-tenants. ) 

Insurance Co. v. Sockman, 15 C. C. 105; 8 C. D. 404 (1896); aff’d, © 

no rep., 58 O. S. 717. | 
Delivery of possession to mortgagee. . 

Insurance Co. v. Hayes, 17 O. S. 432 (1867). | 

The appointment of a receiver to collect rents pendente lite in an | 
action to forfeit the leasehold interest of the insured, where the re- | 
ceiver is not, and the insured is, in actual physical possession of the — 
property. Foster v. Insurance Co., 101 O. S. 180 (1920). | 

The sale of an undivided interest, by. the sole owner of a stock of © 
merchandise, to a person who entered into partnership with him, was — 
held not to violate a condition against a sale or transfer. 

Blackwell v. Insurance Co., 48 O. S. 533 (1891). 

Where an authorized agent of the insurance company endorsed on the 
policy a consent to the transfer of the property, the consent was held bind- 
ing although only a part of the purchase price was paid and a mortgage 
was given to secure the balance. The mortgage did not avoid the policy. 

Insurance Co. v. Brown, 4 C. C. n. s. 78; 14 C. D. 52 (1903). 

Insurance Co. v. Ashton, 31 O. 8. 477 (1877). 

Where a deed was deposited in escrow for delivery to the put- 
chaser when the purchase money was paid, and a fire occurred while 
the deed was held in escrow, and the insurance money paid to the 
vendor, as between vendor and purchaser it was held that the poliey 
did not become void because of change of ownership and that the 
purchaser was entitled to the proceeds of insurance. Peck v. Hale, 
11 Ohio App. 418, 30 O. C. A. 473 (1919). 


Against assignment of the policy. The retirement of a_ partner 
and sale of his interest to the remaining partners does not avoid the 
policy. 

West v. Insurance Co., 27 O. 8. 1 (1875). 

A “mortgage clause” attached to a policy at the time it is executed, 
which makes the loss, if any, payable to the mortgagee as his interest 
may appear is not an assignment of the policy to the mortgagee. 

Brewing Co. v. Insurance Co., 81 O. S. 1 (1909). 

Where the insurer consented in writing to an assignment of a 
policy, the terms of which limited the parties to the policy as 1& 
sued and such additional modifying terms as are endorsed thereon Mm 
writing, a rider restricting liability of the insurer, which had been 
delivered by the insurer to the assignor of the policy but never 
attached to the policy, is not binding on the assignee. Auglaise Box 
Board Co. v. Insurance Co., 4 Ohio App. 26; 25 ©. ©. n. s. 339 (1914). 


Against incumbrances. A stipulation avoiding the policy if any 
part of the property shall be incumbered by mortgage without the com 
sent of the company is not within the provisions of § 9583. Such am 
incumbrance invalidates the policy. 

Webster v. Insurance Co. 53 O. S. 558 (1895). 

A vessel is a chattel and a mortgage thereof a “chattel mortgage 
under a stipulation avoiding the policy “if the subject of insurance 
personal property and be or become incumbered by a chattel mortgage 

Transportation Co. v. Insurance Co., 170 Fed. 279 (C. C. A. 1909). 

A policy is avoided by a condition against incumbrances although 


” 


L 
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the insured made ao representations regarding incumbrances, and the 
amount of incumbrances is small in comparison to the value of the 
property. 

Hickey v. Insurance Co., 20 C. C. 385; 11 C. D. 136 (1900). 

That the agent of the insurance company had notice or knowledge 
of a mortgage incumbrance and received premiums is not a waiver of a 
condition against incumbrances, where the policy required all waviers to 
be indorsed on the policy. 

Insurance Co. vy. Titus, 82 O. S. 161 (1910). 

Insurance Co. v. Kreidel, 11 C. C. n. s. 193; 20 C. D. 677 (1908). 

Smith v. Insurance Co., 19 O. S. 287 (1869). 

Hammel v. Insurance Co., 4 C. C. n. s. 380; 14 C. D. 101 (1902). 

Where the agent of the company, learning of the execution of a 
chattel mortgage, informed the insured of its effect on the insurance, 
and the policy was returned to the agent who notified the company, it 
was held to be the duty of the company to act within a reasonable time, 
and either return the unearned premium or the policy, and that where 
the agent returned the policy to be insured, retaining the premium, the 
condition of the policy was waived. 

Bank v. Insurance Co., 83 O. S. 309 (1911). 

the following have been held to be violations of a condition against 
incumbrances: 

A mortgage given by a corporation to secure its bonds, which were 
not sold, but were pledged to secure its obligations. 

Transportation Co. v. Insurance Co., 170 Fed. 27 (1909). 

An unrecorded mortgage. 

Hutchins v. Insurance Co., 11 O. S. 477 (1860). 

A chattel mortgage. Muskovitz v. Insurance Co., 3 Ohio App. 422; 
gee. ©. n. s. 250 (1914). 

The following have been held not to be such violations of a condition 
against incumbrances as to invalidate the insurance. 
| Substitution of one mortgage for another without increasing the 
amount. 

Insurance Co. v. Dannison, 38 W. L. B. 163 (1897). 

A cognovit judgment, where it was not alleged or proved that the 
risk was increased thereby. 

Insurance Co. v. Bowersox, 5 C. C. 444; 3 C. D. 218 (1891); aff’d, 

no rep., 51 O. S567. 

But see Insurance Co, v. Werner, 76 O. S. 543 (1907). 

Dower of a widow under a policy payable to the “heirs” of her husband. 

Insurance Co. v. Britton, 31 O. S. 488 (1877). 

A railroad mortgage covering a building in process of demolition, 
the lumber in which was sold by the railroad company to the insured, 
the mortgage containing a provision permitting the railroad company to 
dispose of equipment and material, replacing the same with new. 

Ensel v. Lumber Insurance Co., 88 O. S. 269 (1913). 

Where consent of the company to a transfer of the property was 
indorsed on the policy, and the sale was made in part for cash, and a 
mortgage given to secure the balance, the consent to the transfer was held 
to include consent to the terms of sale, and the mortgage did not avoid 
the policy. 

Insurance Co. v. Brown, 4 ©. C. n. s. 78; 14 C. D. 52 (1903); aff'd, 

mo™ rep.; 68, ©. $$: 655. 
Insurance Co. v. Ashton, 31 O. S. 477 (1877). 


Mortgage clause. A “mortgage clause” attached to the policy 
at the time of its execution by an authorized agent of the company, 
making the loss, if any, payable to the mortgagee as his interest may 


: 
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appear is a waiver of a condition against incumbrance in the printed 
portion of the policy. : 

Bank v. Insurance Co., 83 O. S. 309, 332 (1911). 

Such a clause is not an assignment of the policy to the mortgagee. 

Brewing Co. v. Insurance Co., 81 O. S. 1 (1909). 

The mortgagee is bound by the award of appraisers, required by 
the policy in case of disagreement between the insured and the insurer 
as to the amount of the loss, although the mortgagee was not a party 
to, and had no notice of, the appraisement and award; in the absence 
of fraud or collusion. 

Brewing Co. v. Insurance Co., 81 O. S. 1 (1909) ; reversing 11 C. ©, 

n. s. 28; 20 C. D. 390. 

A mortgagor is not the agent of the mortgagee in procuring insurance 
on the mortgaged property for the benefit of the mortgagee as his in- 
terest may appear and in accordance with an agreement so to do. And 
where the mortgagee was not a party to the procuring of the policy, 
and had no knowledge of fraud, fraudulent representations and conceal- 
ments on the part of the mortgagor in procuring the insurance constitute 
no defense against the mortgage. 

Insurance Co. v. Boland, 8 C. GC. n. gs. 325 (1904); aff'd, no rep., 

72 O. S. 645; 73 O. S. 393. 

Construction of ambiguous clause relating to binding effect on mort- 
gage, of conditions in policy. 

See Bank v. Insurance Co., 83 O. 8. 309, 336 (1911). 

A policy for the benefit of a mortgagee as additional security pro- 
vided that the insured could not “demand or recover” any part of the 
insurance until the mortgaged property was exhausted. Upon a total 
loss the mortgagee was held entitled, under § 9583, to maintain an action 
on the policy before it was determined by a foreclosure and sale how 
much of the insurance money was required to pay the mortgage debt. 

Insurance Co. v. Mirick, 38 W. L. B. 172 (1897). 

A stipulation in the policy, that its conditions and provisions 
should apply to the interest of the mortgagee, renders inapplicable as 
to the mortgagee conditions avoiding the policy for (a) non-opera- 
tion of a manufacturing plant, (b) foreclosure proceedings and (ce) 
as to vacancy of the premises. (A different rule prevails in federal 
courts.) Trust Co, v. Insurance Co., 1 Ohio App. 447; 17 07 GCue 
411; 24 ©. D. 218 (1913). 

It has been held that a mortgagee under the so-called “union mortgage 
clause” of the standard fire policy of New York, New Jersey and Connecti- 
cut may recover on the policy although neither he nor the mortgagor 
pene proof of loss as required of the “insured” by a condition in the 
policy. 

Insurance Co. v. Krumm, 12 C. ©. n. s. 364 (1909). 

Compare Brewing Co. v. Insurance Co., 81 O. S. 1 (1909). 


Other insurance. Additional insurance increases the risk, as a 
matter of law, and a condition avoiding the policy, if other insurance is 
placed on the property, is not prohibited by § 9583. 

Sun Fire Office v. Clark, 53 O. S. 414 (1895). 

Other insurance placed on property, without the consent of the 
insurance company, in violation of a condition avoiding the policy there 
for, defeats recovery on the policy, unless the condition is waived by 
the company or an authorized agent. 

McBee v. Insurance Co., 11 N. P. n. s. 75 (Gp-P. S90 Te), 

Insurance Co. v. France, 51 O. S. 604 (decided without opinion, 

1894). 
Sun Fire Office vy. Clark, 53 O. S. 414 (1895). 


1857 INSURANCE OTHER THAN LIFE.  G. C. § 9587 


A condition against other insurance in a policy issued to a railroad 
on a warehouse was held to be violated by subsequent insurance covering 
the warehouse and other property of the railroad. 

Insurance Co. y. Railroad Co., 28 O. S. 69 (1875). 

A condition against other insurance in a policy issued to a lessor, 
is not violated by other insurance procured by his lessee, in the name 
of the lessor, with loss payable to lessee, without the knowledge of 
the lessor. 

Insurance Co. v. Carson, 23 W . L. B. 224. 

See Bates v. Insurance Co., 2 C. S. GC. R. 195 CLST2) 4 

The procuring of new policies which never took effect, because of 
conditions therein, was held not to be a violation of a condition against 
other insurance. 

Insurance Co. v. Holt, 35 O . S. 189 (1878). 

Where a contract for intermediary insurance and for a policy on the 
same risk was made subject to the conditions in the printed policy, which 
required all additional insurance to be endorsed on the policy, it was 
held that no endorsement was required to be made on the contract for 
intermediary insurance. 

Insurance Co. v. Holt, 35 O. S. 189 (1878). 

A slip attached to the policy providing that ‘‘other concurrent 
insurance permitted to the amount of $........ 7? was held to be a 
waiver of the condition against other insurance except by agreement 
added to the policy, where the agent had knowledge of the other 
insurance, before the policy was issued. McKelvey v. Insurance Co., 
1 Ohio App. 184; 20 C. C. n. s. 88; 24 O. D. 443 (1913). 

A provision in a policy limiting the liability of the insurer to its 
proportion of the loss, in the event of other insurance, is valid as to 
personal property but is in violation of $§9583 and 9584 as to build- 
ings. Insurance Co. v. Dennison, 93 O. 8. 404 (1916). 

Where a question in an application regarding other insurance was 
not answered, a condition requiring notice of prior insurance was held 
to Le waived. 

Insurance Co. v. Kelly, 24 O. S. 345 (1873). 

Where the application was filled in by the agent, who was told by 
the applicant that he had other insurance, but the agent wrongly 


entered in the application that there was no other insurance, the eondi- 


tion against other insurance is no defense to the company. 
Herbert v. Insurance Co., 3 C. C. n. s. 7; 13 C. D. 235 (1901); aff’d, 
no rep., 68 O. S. 687. 
Evidence that an agent of the insured called, by telephone, the office 
of the insurance company and notified the person answering the call 
that additional insurance had been taken out, and that the reply was 


“all right,’ has been held competent. 


Insurance Co. v. Hock, 8 C. C. 341; 4 C. D. 553 (1894); affirmed 
without passing on the effect of the evidence as to notice by 
telephone, 56 O. S. 735. 

Reformation of a policy to provide for a waiver of the condition 
against other insurence was refused where it was not shown that the 
agent who solicited the insurance was authorized to waive the condition, 
or that the agent who wrote the policy consented to the waiver or had 
knowledge of other insurance. 

McBee v. Insurance Co., 11 N. P. n. s. 75 (C. P. 1910). 


As to vacancy. A condition avoiding the policy if the building shall 
become vacant, unoccupied or uninhabited, without the knowledge or con- 
sent of the insurer, is valid, and there can be no recovery under the 
policy for a loss by fire while the building is vacant. 
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Insurance Co. v. Werner, 76 O. S. 543 (1907); approving Insurance 
Co. v. Wells, 42 O. S. 519 (1885); overruling Moody v. Insurance 
Co., 52 O. S. 12 (1894); (and reversing 6 N. P. n. s. 514; 1¢ 
Il. D. 5243 1 Hosea. 405). | 

Such a condition is not inconsistent with §9583 and it is not © 
necessary tor the insurance company to allege and prove that the risk 
was increased by the vacancy. 

Insurance Co. v. Werner, 76 O. S. 543 (1907). 

Under such a condition a policy is avoided where a tenant moves out 
and leaves the house vacant, without the knowledge of the owner. 

Insurance Co. v. Wells, 42 O. S. 519. 

A condition against non-operation of a manufacturing plant for 
more than 380 consecutive days is not nullified by a rider reading: 
‘‘privilege of temporarily ceasing operations, not exceeding thirty 
days.at any one time, without notice to the company.’’ Watson v. 
Insurance Co., 23 C. C. n. s. 363; 26 C. D. 351 (1913). 

Where a tenant moved out, and the son of the owner slept in the 
house during the day and worked nights, having only a cot, a chair and an 
alarm clock in the house; and the family of the owner resided next 
door and obtained water from a cistern in the kitchen of this house, and 
the owner went through the house every day, and a fire occurred late 
at night, it was held that in legal effect the house was unoccupied. 

Insurance Co. v. Baldwin, 62 O. S. 368 (1900). 

Where the agent of the company has knowledge of the vacancy, the 
condition is waived. 

Insurance Co. v. McBee, 12 C. C. n. s. 228; 21 C. D. 469 (1909); 

aff'd, 84.0; .Ss1él; 

Where the condition of manufacturing property was the same at 
the time the policy was written and delivered as it was at the time of 
the fire, a condition against vacancy and non-operation will not defeat 
recovery. 

Gump v. Insurance Co., 15 C. C. n. s. 428; 24 C. D. 36 (1912); aff?d§ 

no rep., 86 0: 3S; 325: 

But where the policy provided that no agent should have power 
to waive any condition of the policy, except in writing endorsed on 
the policy, it was held that knowledge by the agent that the estab- — 
lishment was idle, at the time the policy was written and thereafter 
remained idle, did not entitle the insured to recover. Watson Vv. 
Insurance Co., 23 C. C. n. s. 363; 26 C. D. 351 (1913); not following 
Gump v. Insurance Co., supra. 

A condition against vacancy does not avoid a policy as against a — 
mortgagee, under certain forms of mortgage clauses. Trust Co. ve 
Insurance Co., 1 Ohio App. 447; 17 ©. OG. n. gs. 411; 24 OC. D. 218 
(1913). 


As to change in location of property. Under a stipulation that “this 
policy shall become void, unless consent in writing is endorsed by the 
company hereon, if any change takes place in the location of the prop- — 
erty,” the insured may recover for the loss of chattels destroyed at a 
location to which they were removed with the insurer’s consent, not- 
withstanding their previous removal to another location without such 
consent. 

Insurance Co. v. Burget, 65 O. S. 119 (1901); affirming 17 ©. C. 619. 

Such a stipulation should be construed with reference to its purpose 
and, thus construed, it does not exempt the insurer from liability because 
of a change in the location of insured chattels without its consent if the 
hazards of such location are not operative at the time of loss. 

Insurance Co. v. Burget, 65 O. S. 119 (1901). 
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Where goods insured “while located and contained as described herein 
and not otherwise” are removed to another location, without consent of 
the company endorsed on the policy, as required by the policy, there can 
be no recovery for a loss after the removal, notwithstanding the insured 
notified the agent of the company of the proposed removal, and the agent 
promised to see that proper entries were made to preserve the insurance. 

Walsh v. Insurance Co., 6 C. C. n. gs. 1; 17 C. D. 313 (1905). 

(The wording of the stipulation in this case differed from that in- 

volved in Insurance Co, v. Burget, 65 O. S. 119 supra). 

See also Insurance Co. y. Vorhis, 1 C. C. 326; 1 C. D. 180 (1885). 

Under a policy on household goods and chattels “all contained in the 
above described dwelling,” the company is not liable for loss by fire of 
a toy patrol wagon while standing in the yard of the premises and near 
to, but not within, the dwelling, and which had never been kept within 
the dwelling 

Bruck vy. Insurance Co., 5 O. L. R. £03517... TOL (GP. 1007. 


Use of premises. Where the policy stipulates that it shall be void 
if certain kinds of business, enumerated in the policy, and called 
“hazardous” or “specially hazardous” are carried on in the premises, a 
violation of such stipulation avoids the policy whether the risk is in 
creased or not. 

Matthews v. Insurance Con SG saCoaRs 109 (1872). 

Harris v. Insurance Co., 4 0. S. 285 (1854). 

But a temporary use of premises for such prohibited use, for the 
purpose of repair, was said not to avoid the policy. 

Harris v. Insurance Co., 4 O. S. 285 (1854). 

See Insurance Co. v. Frick, 2 Am. L. R. 336. 

A stipulation avoiding the poliey if “gasoline, or any of the pro- 
ducts of petroleum or coal oil are deposited, stored or kept, or used for 
light in the premises,” was held not violated where gasoline was kept in 
a tank underground, thirty-five feet from the buildings insured, and 
vaporized by means of machinery, and the vapor conveyed into the 
building in pipes, and used to light the buildings. 

Insurance Co. v. Sinclair, 1 C. C. 498: 1 C. D. 276 (1886); aff'd, 

no rep., 25 W. L. B. 153. 

See Insurance Co. v. Insurance Co., 5 0. 8. 450 (1856). 

Insurance Co. v. Brown, 16 ©. Q. n. s. 518, 522 (1905). 

Nor is such a stipulation violated by keeping gasoline in a pint 
bottle near the gasoline engine, for use in startine the engine, where the 
main supply of gasoline is kept in a separate building, and where the 
imsurer’s agent knew that the premises were used for manufacturing, 
with power generated by such engine. 

Gump v. Insurance Co., 15 C. C. n. s. 428: 24 C. D. 36 (1912); aff’d, 

HOTrep., 66 O: Sy 325. 

And where the insurer’s agent knew that the premises were lighted 
by gas generated on the premises, recovery is not defeated by a 
provision that ‘‘this entire policy (unless otherwise provided by 
agreement endorsed thereon or added thereto) shall be void ae 
if illuminating gas or vapor be generated in the deseribed building. 
Insurance Co. v. Roberts, 27 0. C. A. 10: 28 CG. D. 253 (1915); motion 
to certify record overruled, 13 O. L. R. 420; s. c., 2 Ohio App. 463; 
ai C. C. n. gs. 433. 

Under a stipulation avoiding the policy if certain articles were kept 
on the premises, the insured can not recover by showing a custom to keep 
smal] quantities as a part of stock of merchandise. 

Beer vy. Insurance Co., 39 O. S. 109 (1883). 

See Insurance Co. v. Corey, 8 West L. J. 470 (1851). 
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Under a floating policy covering all merchandise ‘‘situated any- 
where in the United States except while on premises occupied by the 
insured for manufacturing purposes’’ the exception applies only to 
places where actual work of manufacturing is carried on, and does 
not include raw materials stored in a separate building adjacent to a 
manufacturing plant. Insurance Co. v. Sherwin-Williams Co., 23 O, 
C. n. s. 390 (1913). 


Excepting certain risks. A provision in a policy that the insurance 
company “shall not be liable for loss caused directly or indirectly by 
riot” exempts it from all loss due to riot, whether from fire or otherwise, 
and where the building was destroyed by a fire which had spread from 
another building set on fire by rioters, the company was held not liable. 

Insurance Co. v. Whitelaw, 1 C. C. n. s. 412; 15 C. D. 197 (1908); 

aff'd, no rep., 73 O. S. 365. 

The printed part of a policy provided that “this insurance does not 
apply to or cover any loss by explosion, unless fire ensues, and then the 
loss or damage by fire only.” A special clause, attached to the policy 
provided “that this policy insures against any loss or damage caused by 
lightning . . . subject in all other respects to the terms and conditions 
of the policy.” A quantity of powder stored in a powder house in the 
neighborhood was struck by lightning, and the force of the explosion 
of the powder totally destroyed the property insured. Held, that the 
loss being occasioned by the explosion which was excepted from the 
risk, the company was not liable. 

Insurance Co. v Roost, 55 O. S. 581 (1897). 

See also Insurance Co. v. Parker, 23 O. S. 85 (1872). 

Insurance Co. v. Foote, 22 O. S. 340 (1872). 


Iron safe clause. A stipulation requiring the insured to keep a set 
of books containing a complete record of business transacted, does 
not make it necessary for the insured to keep a scientific set of books. 
Books from which it is possible to fairly ascertain the amount of goods 
on hand at the time of the fire, are sufficient. 

Insurance Co. v. Clark, 2 C. C. n. s. 585; 14 C. D. 33 (1902). 

Insurance Co. v. Kistner, 5 C. C. n. s. 165; 16 C. D. 569 (1904); 

reversed on other grounds, 75 O. 8S, 374. 

The fact that the cash book of a country store had not been placed 
in the safe at ten o’clock at night, and was destroyed by a fire occur- 
ring at that hour, does not constitute a defense under the iron safe clause, 
tei a lunch counter connected with the store was in operation at that 

our. 

Insurance Co. v. Kistner, 5 C. C. n. s. 165; 16 C. D. 569 (1904); 

reversed on other grounds, 75 O. S. 374. 

Where the insured kept his books in his store only in the day time 
when in use, and at his house when not in use, the iron safe clause was 
held not to be violated. 

Billings v. Insurance Co., 2 N. P. u. s. 21; 14 L. D. 387 (1904); 

air o)°G. Cy Sane 6) Bere 17 iD. Bae. 

And where the insured was accustomed to remove his books from 
the premises at night, but on the night of the fire, through forgetful- 
ness of an employe, the books were left in the building and burned, 
the iron safe clause does not defeat recovery, where the insured pro- 
duced the original pencil copy of his inventory, and written evidence 
substantially showing his purchases and sales between the time when 
the inventory was taken and the fire. Old Colony Co. v. Schultz, 7 
Ohio App. 469; 27 O. C. A. 501 (1917). 


Notice and proof of loss. Where a policy stipulates that proofs: 
of loss must be forwarded within a reasonable time, but provides no 
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penalty except that payment on the policy will be delayed until the proofs 
are furnished, the right to recover on the policy does not depend upon 
the time when the proofs are furnished. 

Insurance Co. v. Gray, 2 C. C. n. s. 265; 14 C. D. 268 (1902); aff'd, 

no rep., 69 O. 8. 542. 
Trust Co. v. Insurance Co., 1 Ohio App. 447; 17 ©. C. n. s. 411; 
24 C0. D. 218 (1913); aff’d, no rep. 92 O. S. 516, 

Wood v. Insurance Co., 17 N. P. n. s. 273 (1913). 

Under a condition avoiding the policy if proof of loss is not presented 
to the company within sixty days after the occurrence of a fire, failure 
to present the proofs within the time limit defeats recovery on the 
policy. 

Billings v. Insurance Co,. 6 C. C. n. s. 567; 17 C. D. 552 (1905); 

affirming 2 N. P. n. s. 21; 14 L. D. 3887. 

Insurance Co. v. Lindsey, 26 O. S. 348 (1875). 

Insurance Co. v. McGookey, 33 O. S. 555 (1878). 

But notice may be waived by the insurance company, and such 
waiver need not be in writing but may arise from acts and conduct 
of the company after expiration of the time specified. Whether acts 
amount to a waiver is a question for the jury. Insurance Co. v. 
Buce, 2 Ohio App. 299; 21 ©. CO. n. s. 465; 25 C. D. 169 (1913). 

Notice should be given in the manner specified in the policy. 
Notice to the soliciting agent may be insufficient. Insurance Co. v. 
Silberman, 24 C. OC. n. s. 511 (1904), 

But an agent who is authorized to issue and countersign policies 
and collect premiums is a general agent and notice to him is suffi- 
cient. Wood v. Insurance Co., 17 N. P. n. s. 273 (1913). 

Where a policy requires proof of loss to be made “forthwith” proof 
may be made within a reasonable time. 

Kirk v. Insurance Co., 6 W. L. B. 200 (Dist. Ct. 1881); aff’d, no 

rep. .ll WwW. lL. Be-228. 

See Indemnity Co. v. Fletcher, 5 C . C. 633; 3 C. D. 308 (1891). 
“Immediate” notice means notice within a reasonable time. 

Crane v. Insurance Co., 3 N. P. 318; 4 N. P. 309 (Super. Ct. Cin. 

1896); aff'd, no rep., 59 O. S. 617. 
Although an answer in a proof of loss may be wrong, and fail to 


give the information intended, yet where not misleading, nor harmful 
to the company, and the information sought is given elsewhere in the 


proof, the proof is sufficient. 
Insurance Co. v. Strong, 1 C. C. n. s. 502; 15 C. D. 101 (1901); 
aff'd, no rep., 68 O. S. 708. 

A requirement that the magistrate or notary publie living nearest 
the place of fire certify that he has examined the circumstances and 
believes that the insured has honestly sustained loss to the amount stated, 
is complied with where the magistrate adopts and endorses the statements 
of the insured in his proofs, when such endorsement is based upon know- 
ledge and investigation. 

Insurance Co. v. Strong, 1 C. C. n. s. 502; 15 C. D. 101 (1901); aff'd, 

no rep., 68 O. S. 708. 

A verbal waiver of a condition, requiring proofs of loss, is invalid 
where the policy requires all waivers to be endorsed on the policy. 

Billings vy. Insurance Co., 6 G. C. n. s. 567;. 17 C.. D. 552 (1905) ; 

pineming | SiN, Po mos. 21 3.21, L.. Dx $87. 

See Stacy v. Insurance Soc., 1 C. C. n. s. 441; 15 C. D. 67 (1903); 

reversed, no rep., 72 O. S. 593. 

A waiver of the time for presenting proofs of loss may be made after 

expiration of the time limited in the policy therefor. 


G. C. § 9587 OHIO PRIVATE CORPORATIONS. 1862 


Insurance Co. v. Kukral, 7 C. C. 356; 4 ©. D. 633 (1893) ; aff'd, 
no rep., 51 O. 8. 609. 

Objections to preliminary proofs are waived, if not made when the 
proofs are presented, and the insured is informed by the underwriters 
that the claim is rejected on other grounds. 

Insurance Co. v. Boyle, 21 O. S. 119 (1871). 

Proof of loss verified by an attorney at law for a non-resident client, 
the client having no knowledge of the‘facts, was held sufficient. 

Gump v. Insurance Co., 15 C. C. n. s. 428, 24 C. D. 36 (1912) ; aff'd) 

no rep:, SO6sOmse o2o- 

It has been held that a mortgagee, under the so-called “union mort- 
gage clause” of the standard fire policy of New York, New Jersey and 
Connecticut may recover on the policy although neither he nor the mort- 
gagor present proof of loss as required of “the insured” by a condition 
in the policy. 

Insurance Co. v. Krumm, 12 C. C. n. s. 364 (1909). 

Compare Brewing Co. v. Insurance Co., 81 0. S. 1 (1909). 

Where a stipulation in a policy gave the insurer the right to ex- 
amine the insured under oath, and notice was served on.the insured of 
the time and place of the examination and the name of the person before 
whom the same was to be held, and the insured attended but refused 
to submit to examination, the insured can not recover on the poliey. 

Mahoney v. Insurance Co., 3 N. P. n. s. 246; 16 L. D. 131 (Super. 

Ct. Cin. 1905); aff’d, no rep., 74 O. S. 503. 


Appraisement. (a) In case of total loss. Where the loss is total, 
a stipulation requiring the amount of loss to be determined by appraisers 
is in conflict with § 9583. The insured need not comply with such con- 
dition. 

Insurance Co. v. Drackett, 63 O. S. 41 (1900). 

Insurance Co. v. Leslie, 47 O. S. 409 (1890). 

Insurance Co. v. Luce, 11 C. C. 476; 5 CO. D. 210 (1896). 

Insurance Co. v. McBee, 12 C. C. n. s. 229; 21 C. D. 469 (1909)& 

aff'd, 85 O. S. 161. 

By consenting to have the amount of loss determined by appraisers, 
the insured does not waive the right to maintain an action and recover as 
for a total loss. 

Insurance Co. v. Drackett, 63 O. S. 41 (1900). 

Insurance Co. v. Fish Co., 14 C. C. 160; 7 C. D. 468 (1898); aff'd, 

nosrens Ol. Ops ena. 

Insurance Co. v. Luce, 11 C. C. 476: 5 C. D. 210 (1896). 

Where an award has been made, and an action is thereafter brought 
for a total loss, there can be no recovery unless a total loss is proven, 
and the only question for the jury is whether the loss is partial or total. 

Insurance Co. v. Gray, 2 C. C. n. 8. 265; 14 C. D. 268 (1902); aftds 

no rep., 69 O. S. 542. 


(b) Where the loss is partial. Stipulations ina policy making 
the ascertainment of the amount of loss by appraisers, in case of dis- 
agreement between the parties. a condition precedent to an action by 
the insured, are valid, when the loss is partial. The petition, in an 
action by the insured, must allege an award by the appraisers or a legal 
excuse for its absence. - 

Graham v. Insurance Co.. 75 O. 8. 374 (1906) ; 

surance Co. v. Finn, 60 O. S. 513). 

Insurance Co. v. Carnahan, 63 0. S. 258 (1900). 

Fire Ass’n v. Appel. 76 0. 8S. 1. 7 (1907). 

Assurance Co. v. Weinberger, 23 ©. CO. n. gs. 246 (1912). i 

Under many of the forms of such stipulation, in general use, no obli- ‘ 


(overruling In- — 
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gation rests on the insurer to demand an appraisal, but the burden rests 
on the insured to show that he has performed, or offered to perform, the 
condition as to appraisal. 

Graham v. Insurance Co., 75 O. S. 374 (1906). 

Where the insurer, upon receiving the proof of loss, disputes the 
amount claimed, and demands an appraisement, a disagreement exists 
sufficient to be the foundation for an appraisal. 

Insurance Co. v. Carnahan, 63 O. S. 260 (1900). 

Weil v. Insurance Co., 23 C. C. n. s. 281; 27 C. D. 263 (1914). 

A letter from the insurer to the insured, stating that it had reason 
to believe, from information before it, that the loss was caused by a 
eyclone and not by lightning; and also that the cash value of the prop- 
erty was less, and the salvage more, than claimed in the proofs, is not 
a denial of liability by the insurer, or a waiver of the stipulation for an 
appraisal. In such case, the insured can not give his reasons for not 
demanding an appraisal. 

Everett Co. v. Insurance Co., 9 N. P. n. gs. 241 

(1909); afi-ds no rep., 810. S: 578 

A demand by the insurer for an appraisement, accompanied by a 
request to the insured to meet the insurers at a time and place con- 
venient to, and to be designated by, the insured, for the purpose of 
selecting appraisers, is an offer to pertorm. A neglect to comply with 
such demand, under a claim that there was no disagreement as to the 
amount of loss until the goods saved were sold by the insured, is a 
refusal to pertorm on the part of the insured. 

Insurance Co. v. Carnahan, 63 O. S. 260 (1900). 

Where appraisers are chosen, and begin work, but the appraisment is 
stopped before completion, or the award is made invalid by default of 
one of the parties, the other party is not bound to enter into a new 
appraisement, when not required by the policy. 

Fire Ass’n v. Appel, 76 O. S. 1 (1907). 

Where the appraiser appointed by the insurer withdraws, without 
the fault of either party, and refuses to proceed further, it is the right and 
duty of the insurer to choose another. Where the insurer refuses to 
choose another appraiser, or proceed further, but demands a new ap- 
praisement, such conduct is a waiver of the condition. 

Fire Ass’n v. Appel, 76 O. S. 1 (1907). 

The insurer has no right to refuse to appoint an appraiser, as 
provided in the policy, on the ground that work has been done 
toward restoring the building. Hartford Ins. Co. v. Storage Co., 9 
Ohio App. 403; 28 O. OC. A. 273 (1918). 

A stipulation for an appraisement was held not to be a stipulation 
for an arbitration, and where the appraisers and umpire had _ before 
them a list of the property destroyed, and the insured’s statement in de- 
tail as to his loss, the appraisment was not sét aside because the ap- 
praisers refused to hear evidence. Such a submission is not to be judged 
by the rules applicable to arbitration and award. 

Insurance Co. v. Ries, 80 O. S. 272 (1909). 

Compare Insurance Co. v. Romeis, 15 C. C. 697: 8 C. D. 633 (1898). 

A mortgagee, holding a policy with the usual “mortgage clause” 
attached, making the loss. if any, payable to him as his interest may ap- 
pear, is in the absence of fraud or collusion, bound by the award of ap- 
praisers, required and provided for in the policy, although he was not a 
party to, and had no notice of. the appraisement or award. 

Brewing Co. v. Insurance Co., 81 0. S. 1 (1909); affirming 11 C. C. 

He Gewese Cs Die e90: 

Denial of liability by an adjuster, on the ground that the insured 

had himself caused the fire, is not a waiver of an appraisal, in the 


290s. 20 Ds 7) 
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absence of evidence showing that the adjuster was authorized by the 
company to deny liability. -Assurance Co. v. Kehoe, 24 ©. ©. n. g, 
465 (1913). 

Where the insured alleged that there was no disagreement as to the 
amount of loss and that he had performed all the conditions on his 
part to be performed, such allegations are not put in issue by a general 
denial. 

Insurance Co v. Titus, 82 O. S. 161 (1910). 

Where there is concurrent insurance, and an appraisement was had, 
the amount recoverable is limited to a proportionate amount of the loss 
so determined, and the insured can not recover more unless the appraise- 
ment is void or is set aside. If only voidable he should in his petition 
unite a cause of action to set it aside. If void he may plead its in- 
validity in his reply, where performance of all conditions is alleged in the 
petition. 

Insurance Co. v. Ries, 80 O. S. 272 (1909). 

A former statute (Rev. Stats. § 3643b) requiring arbitrators to be 
residents of the county in which the loss occurred was held constitutional. 

Insurance Co. v. Packet Co., 6 N. P. 173; 7 L. D. 671 (Super. Ct. 

Cin. 1898). 


Limiting time for bringing suit. A provision in a policy limiting 
the time within which suit may be brought thereon is valid, provided 
the period of limitation is not unreasonable. 

Appel v. Insurance Co., 76 O. S. 52 (1907). 

(Twelve months) Insurance Co. v. Schwan, 1 C. C. 192; 1 C. D. 105 


(1885). 

(Six months) Insurance Co. v. Howle, 19 C. C. 621; 10°C. Dizoe 
(1900). 

See Insurance Co v. Gierl, 16 C. C. 294; 9 C. D. 162; aff’d, no rep., 
bie OF S671. 


A provision that “no suit or action . . . shall be sustainable 

nor unless commenced within six months next after the fire” 

is unambiguous and will be enforced in a suit on a policy commenced 

more than six months after the date of the fire, where no extrinsi¢ 
facts are alleged excusing delay in bringing the suit. 

Appel v. Insurance Co., 76 O. S. 52 (1907). 

The time begins to run from the date of fire notwithstanding the 
policy also contains a provision “that the loss shall not be payable until 
sixty days after proofs of loss have been received by the company.” 

Insurance Co. vy. Appel, 76 O. S. 52 (1907). 

Where a provision required suit to be brought within twelve months 
after the loss, it was held that the time began to run from the time 
of the fire. 

Insurance Co, vy. Schwan, 1 C. C. 192: 1 C. D. 105 (1885). 

Meyer v. Insurance Co., 6 N. P. 34; 7 L. D. 573. 

Where a petition shows on its face that suit is brought after the 
time limited, a sufficient excuse for the delay must be alleged. 

Minerick v. Insurance Co., 1 Cleve. L. R. 217. 

See Meyer vy. Insurance Co., 6: N. oP 84:07 seb 78K aff'd, 9 L. D. 

596. 

But where suit is brought within the twelve months stipulated 
time, and fails otherwise than on its merits, a second suit brought 
within twelve months after dismissal of the first suit may be main- 
tained, although brought more than twelve months after the fire. 
G. C. § 11233; Cortesi v. Insurance Co., 5 Ohio App. 109; 25 C. CO. n. & 
509 (1915); motion to certify record overruled, 14 O. L. R. 193. 

The waiver of a proof of loss and the denial of liability under the 
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policy is a waiver of a condition providing that the suit shall only be 
brought after sixty days after proof of loss. 
Insurance Co. v. Kukral, 7 C. C. 356; 4 C. D. 633 (1893); aff'd, 
no rep., 51 O. S. 609. 

A provision in a Lloyd’s policy that “no action shall be brought to 
enforce the provisions of this policy, except against the general manager 
as attorney in fact and representing all of the underwriters, and each 
of the underwriters hereby agrees to abide by the result of any suit so 
brought,” is valid and binding. 

Transportation Co. v. Gilchrist, 2 C. C. n. s. 505; 14 C. D. 165 
(1902). 
Gilchrist v. Transportation Co., 21 C. C. 19; 11 C. D. 350 (1900). 
A policy limitation as to the time of bringing suit has been held 
binding upon the guardian of an imbecile. Stradley v. Insurance Co., 
oN. P. n. 8. 286 (1918). 


Subrogation. Where the insured property is destroyed through 
the wrongful act or neglect of a person other than the insured, the in- 
surer, upon payment of the loss, is subrogated to the rights of the in- 
sured against such third person. 

Oil Co;7y. Insurance ‘Co.; 15 °C. C. 355s 8 C. Di 146 (1898). 

Railroad Co. v. Falk, 62 O. S. 297 (1900). 

See Shields v. Cincinnati Traction Co., 13 N. P. n. s. 133 (C P. 

1911). 

In an action brought by the insured against a railroad company 
under G. C. § 8970, the insurance company, having made payment of 
a portion of the loss, may intervene for the purpose of being subrogated 
to the extent of its payment. The amount recovered should be adjudged 
to the insured and insurer according to the interest of each. 

Railroad Co. v. Falk, 62 O. S. 297 (1900); affirming 16 C. C. 125; 

eC. A. 160, 
The insurance company has no greater rights than those of the insured. 

Insurance Co. v. Railway, 74 0. S. 30, 36 (1906). 

Where the interest of the insured was acquired from a railroad 
company by written contract, in which he agreed to demolish the building 
and release the railroad from all damage by fire caused by it, and the 
underwriters inspected the risk before writing the policy, and did not 
inquire for the contract nor ask questions about it, the policy was held 
not invalided thereby, there being no express stipulation for forfeiture 
for such cause. 

Ensel v. Insurance Company, 88 O. S. 269 (1913). 

A provision in a policy for subrogation can only be used to work a 
forfeiture strictissime juris. It is inserted by the insurer for its own 
benefit and is to be construed most strictly against the insurer and 
in favor of the insured. 

Ensel v. Lumber Insurance Co., 88 O. S. 269 (1918). 

Where the insurer refused, on request, to contribute to the prose- 
eution of an action against the wrong-doer, and, after payment of the 


insurance, the insured recovered a judgment against fhe wrong-doer, he 


is liable to the insurer for no more, if anything, than the surplus of 
the amount recovered from the wrong-doer, which remains after full 
satisfaction of his uncompensated loss, and expenses of recovery. 

Newcomb vy. Insurance Co., 22 0. S. 382 (1872). 

Where the insurer pays part of the loss, and agrees with the insured 
to jointly sue the wrong-doer, the insured can not compromise and dis- 
miss the action without consent of the insurer. In such case the insurer 
may bring suit against the insured for a violation of the agreement and 
of his duty as a trustee. 

Insurance Co. v. Stang, 18 C. C. 464; 9 C. D. 576 (1897). 
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Compromise with insured. Where, by threats of a groundless crim- 
inal prosecution, an insured is induced to accept less than the amount 
justly due on his policy, and to surrender to the policy, he may sue for 
the balance due without tendering back the money so received. 

Insurance Co. vy. Hull, 51 0. S. 270 (1894). 

But where acceptance of the less sum was not induced by threats 
of a criminal prosecution, but the liability of the insurer was in dispute, 
the insured can not sue without returning or tendering back the amount 
received, although the settlement was procured by fraudulent representa- 
tions. 

Insurance Co. v. Burke, 69 O. S. 294 (1903). 

Fraud or mistake in inducing a compromise must be pleaded. 

Casualty Co. v. Jordan, 3 O. L. R. 133; 17 C. D. 696 (1905). 


Section 9588. (Restrictions in advertisements.) No fire 
insurance company, organized under the laws of this state, 
or admitted to do business therein, in any public advertise- 
ment, card, or cireular, shall include in a statement of assets, 
any item of value, of a class or character not admitted by 
the superintendent of insurance of this state in the annual 
reports of such companies. And every such advertisement, 
card, or circular, containing a statement of assets, in all 
cases also must contain a full statement of all the liabilities 
of the company, including the reinsurance reserve, which in 
no case shall be less than that required by law for its annual 
report. (R. 8S. See. 3661a; April 25, 1904, 97 v. 419; April 
12; 1880, “77 Vv. 165). 


The sale of a fire insurance agency business, with good will, does 
not affect the right of the insurance companies to revoke the author- 
ity of the purchaser and to appoint a new agent. Custom of insur- 
ance agents does not entitle the purchaser to an injunction against 
the new agent, to prevent the securing of renewals by the new 
agent. Bryson Co. v. Archer, 18 C. C. n. s. 437 (1912); aff’d, no rep. 
89°O.58. 413. 


Section 9589. (Forfeiture.) Any violation of the pre- 
ceding section, after the second notice from the superin- 
tendent of insurance will render such company liable to a 
forfeiture of one thousand dollars, and each subsequent 
violation to a like forfeiture to be recovered for the benefit 
of the common school fund of the county, in an action to be 
instituted by the prosecuting attorney in the name of the 
State, against such company. (R. S. Sec. 3661b; April 12, 
1880, 77 v. 185, 186.) 


Section 9589-1. (Rebates and special advantages in poli- — 


cies, etc., prohibited.) No corporation, association or ¢0- 
partnership engaged in the state of Ohio in the guaranty, 
bonding, surety or insurance business, other than life insur- 
ance, nor any officer, agent, solicitor, employe or representa- 
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tive thereof shall pay, allow or give, or offer to pay, allow 
or give, directly or indirectly, as inducements to insurance, 
and no person shall knowingly receive as an inducement to 
insurance any rebate of premium payable on the policy, nor 
any special favor or advantage in the dividends or other 
benefits to accrue thereon, nor any paid employment or con- 
tract for services of any kind or any special advantage in 
the date of the policy or date of the issue thereof, or any 
valuable consideration or inducement whatsoever not plainly 
specified in the policy or contract of insurance or agreement 
of indemnity, or give or receive, sell or purchase, or offer to 
give or receive, sell or purchase, as inducements to insur- 
ance or in connection therewith any stock, bonds, or other 
obligations of an insurance company or other corporation, 
association, partnership or individual. But the provisions 
of this act shall not apply, however, to prevent the payment 
to a duly authorized officer, agent or solicitor of such ecom- 
pany, association or co-partnership of commissions at cus- 
tomary rates on policies or contracts of insuranecé effected 
through him by which he himself is insured, provided such 
officer, agent or solicitor holds himself out as such and has 
been engaged in such business in good faith for a period of 
six months prior to any such payment; nor shall this act pro- 
hibit a mutual fire insurance company from paying dividends - 
to policyholders at any time after the same has been earned. 
Bepril 13, 1911, 102 v. 81; April 12, 1910, 101 v. 117.) 


See § 644-3. 

This section does not prohibit agents from extending credit for 
premiums. Rep. Atty. Gen. 1912, p. 734. 

For similar statute applying to life insurance companies, see §§ 9404- 
9406. 


Section 9589-2. (Testimony. Incrimination.) No person 
Shall be excused from attending or testifying or producing 
any books, papers or other documents before any court or 
magistrate having jurisdiction, upon any investigation, pro- - 
ceeding or trial for a violation of any of the provisions of 
this act, upon the ground or for the reason that the testi- 
mony of evidence, documentary or otherwise, required of 
him may tend to incriminate or degrade him, but no person 
shall be prosecuted or subject to any penalty or forfeiture 
for or on account of any transaction, matter or thing con- 
cerning which he may so testify or produce evidence, docu- 
mentary or otherwise, except for perjury committed in so 
testifying. (April 13, 1911, 102 v. 81; April 12, 1910, 101 
a 117.) 
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Section 9589-3. (Penalty.) Every corporation which 
shall violate any of the provisions of this act, upon convie- 
tion thereof, shall be fined in any sum not less than one 
hundred dollars and not exceeding five hundred dollars to 
be recovered by action in the name of the state, and every 
officer, agent or solicitor, or other person who shall violate 
any of the provisions of this act, upon conviction thereof 
shall be fined in any sum not less than one hundred dollars 
nor exceeding five hundred dollars, and of the fines which 
shall be levied and collected for the violation of any of the 
provisions of this act, shall be paid to the county treasurer 
for the benefit of the common school fund. (April 13, 1911, 
102° ¥5 (8137 April 12) D910 1LOn yells) 


Section 9589-4. (Revocation of license.) It shall be the 
duty of the superintendent of insurance upon conviction of 
any agent for violation of any of the provisions of this act, 
to revoke the license of the agent so offending, and no license 
shall be granted to such agent for a period of three years 
after such revocation. (April 18, 1911, 102 v. 81; April 12, 
1910, 1OLeval ly.) 


Section 9590. (Annual report. Contents. Reinsurance.) 
’ The president or vice-president and secretary of each insur- 
anee company organized under the laws of this or any other 
state, and doing business in this state, annually, on the first 
day of January, or within sixty days thereafter, shall pre- 
pare, under oath, and deposit in the office of the superinten- 
dent of insurance a statement of the condition of such com- 
pany on the thirty-first day of December then next preced- 
ing, exhibiting the following facts and items, and in the fol- 
lowing form: 

First. The amount of the capital stock of the company, 
specifying the amount paid and unpaid. 

Second. The property or assets held by the company, 
specifying: 

1. The value of the real estate owned by such company, 
where it is situated and the value of buildings thereon. 

2. The amount of cash on hand and deposited in banks 
to the credit of the company, specifying in what banks it 18 
deposited. 

3. The amount of cash in the hands of agents and 1 
course of transmission. 

4. The amount of loans secured by bonds and mort 
gages, which are first liens on real estate, and on which 
there is less than one year’s interest due. 


| 


: 
+ 
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5. The amount of loans on which interest has not been 
paid within one year. | 

6. The amount due the company on which judgments 
have been obtained and the cash value thereof. 

7. The amount of stocks in this state, the United States, 
of any city of this state, and of any other stocks owned by 
the company, specifying the amount, number of shares, and 
the par and market value of each kind of stock. 

8. The amount of stock held as collateral security for 
loans with the amount loaned on, and the par and market 
value of each kind of stock. 

9. The amount of unpaid assessments on stock, premium 
notes or contingent liabilities. 

10. The amount of interest due and unpaid and the 
amount of interest accrued but not due. 

11. The amount of premium notes or contingent Habili- 
ties on which policies are issued. 

12. The number of policies in foree. 

13. The amount insured under all policies in force. 

14. The amount of premiums received thereon. 

15. The amount and description of all other assets. 


Third. The liabilities of the company, specifying: 

1. The amount of losses due and unpaid. 

2. The amount of claims for losses resisted by the com- 
pany. 

3. The amount of losses incurred during the year, in- 
eluding those claimed and not due, and those reported to 
the company upon which no action has been taken. 

4. The amount of dividends declared and due and 
unpaid. 

5. The amount of dividends either cash or serip, de- 
elared but not due. 

6. The amount of money borrowed and the seeurity given 
for its payment. 

7. The amount required for reinsurance, being in stock 
companies a sum equal to fifty per cent of the whole amount 
of premiums, received and receivable on unexpired risks and 
policies running one year or less from date of policy and a 
pro rata amount of all premiums, received and receivable, 
on unexpired risks and policies running more than one year 
from date of policy; and in mutual companies a sum equal 
to fifty per cent of the cash premiums on unexpired risks 
and policies running one year or less from date of policy 
and a pro rata amount of all cash premiums on unexpired 
risks and policies running more than one year from date of 
policy. But all companies shall be charged the full amount 
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of premiums, received and receivable, on all unexpired ocean 
and marine risks. 

8. The amount of all other existing claims against the 
company. 

Fourth. The income of the company during the preced- 
ing year, specifying: 

1. The amount of cash premiums received. 

2. The amount of notes or contingent assets received for 
premiums. 

3. The amount of interest money received. 

4. The amount of income received from other sources. 

Fifth. The expenditure during the preceding year, speci- 
fying: 

1. The amount of losses paid during the year, stating 
how much of them acerued, prior, and how much subsequent 
to the date of the preceding statement, and the amount at 
which losses were estimated in each preceding statement. 

2. The amount of dividends paid during the year. 

3. The amount of expenses paid during the year, inelud- 
ing commissions and fees to agents and officers of the com- 
pany. | 

4. The amount paid for taxes. 

do. The amount of all payments and expenditures. 

6. Amount of script dividend declared. (110 v. 16; R. 

S. Sec. 8654; April 26, 1904, 97 v. 444; May 9, 1894, 91 v. 
211; April 11, 1893, 90 v. 159; April 17, 1891, 88 v. 808% 
April 14, 1888, 85 v. 273, 276; R. S. 1880; 70 v. 147, § 18; 
8. & 8S. 211.) 


A company organized under a special charter, before the adoption 
of the constitution of 1851, is subject to such reasonable regulations as 
the legislature may prescribe, which regulations serve to secure the 
ends for which the company was ereated, and not being repugnant to 
the franchises and privileges granted in the charter, such a company 


will not be exempt from a compliance with §§ 9557, 9590 and 9591, un- 
less such exemption appears to have been clearly granted by its charters 
State v. Eagle Insurance Co., 50 O. S. 252 (1893). { 


insurance Co. v. Ohio, 153 U. S. 446, 453 (1894). 


Section 9591. (Special reports; when required.) The 
statement of such a company, whose capital is composed in 
whole or part of notes, in addition to what is above required, 
shall exhibit the amount of notes which originally formed its 
capital, and also what proportion of such notes is still held 
by the company and considered capital. Every company 
organized under a law of this state which fails to make and 
deposit such statement, or to reply to an inquiry of the 
superintendent of insurance with respect to it, shall be sub- 
ject to a forfeiture of five hundred dollars, and an additional 


I ieee 
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five hundred dollars for every month it thereafter continues 
to transact any business of insurance, to be recovered by 
action in the name of the state, and, on collection, paid into 
the state treasury for the benefit of the state common school 
fund. (R. 8. Sec. 3655; January 21, 1887, 84 v. 5; May 11, 
#506, 83 v. 416; R. S. 1880; April 27, 1872, 69 v. 140, § 19; 
ms & S. 212.) 


Section 9591-1. (Annual statement must contain a sched- 
ule of its experience as to liabilities. How determined.) 
The indebtedness for outstanding losses under insurance 
against loss or damage resulting from accident to or injuries 
suffered by an employe or other person and for which the 
insured is liable, and under insurance against loss from 
hability on account of the death of or injury to an employe 
not caused by the neghgence of the employer, shall be de- 
termined as follows: Each corporation which writes policies 
covering any of said kinds of insurance shall include in the 
annual statement required by law a schedule of its experi- 
ences thereunder, in the United States and foreign countries 
in the case of corporations organized in the United States, 
and in the United States only in the ease of corporations 
organized outside of the United States, giving each calendar 
year’s experience separately, and crediting or charging each 
item to the year in which the policy to which it relates was 
written, as follows: (1) the earned premiums on all such 
policies written during the period of ten years immediately 
preceding the date as of which the statement is made, being 
the gross premiums on all such policies including excess and 
additional premiums and premiums in course of collection, 
less return premiums and premiums on cancelled policies, 
and less the unearned premiums on policies in foree as shown 
‘in.such annual statement; (2) the amount of all payments 
of whatsoever nature made by reason or on account of in- 
juries covered by such policies written during said period. 
This amount shall include medical and surgical attendance, 
payments to claimants, legal expenses, salaries and expenses 
of investigators, adjusters, and field men, rents, stationery, 
telegraph and telephone charges, postage, salaries and ex- 
penses of office employes, home office expenses, and all other 
payments made on account of such injuries, whether such 
payments are allocated to specific claims or are unallocated; 
(3) the number of suits being defended at the date as of 
which the statement is made under policies written during 
said period, except suits in which liability is not dependent 
upon negligence of the insured, and a charge of seven hun- 
dred and fifty dollars for each suit; (4) the number of deaths 


“ 
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for which the insured are liable without proof of negligence, 
covered by policies written during said period, and not paid 
for at the date as of which the statement is made and a 
charge of the amount necessary to pay for such deaths; (5) 


the number of unpaid claims at the date as of which the . 
statement is made on account of non-fatal injuries for which . 


the insured are liable without proof of negligence, covered 
by policies written during said period, and a charge equal to 
the present value of the estimated future payments; (6) the 
loss ratio determined from the foregoing as to each year 
Separately, using as the divisor the earned premiums shown 
in item (1) and as the dividend the amount of payments 
shown in item (2) plus the amounts charged in items (38), 
(4), and (5); (7) the number of suits being defended at the 
date as of which the statement is made under policies writ- 
ten more than ten years prior to such date, except suits in 
which liability is not dependent upon negligence of the 
insured; (8) the number of deaths for which the insured are 
liable without proof of negligence, covered by policies writ- 
ten more than ten years prior to the date as of which the 
statement is made, and not paid for at such date; (9) the 
number of unpaid claims at the date as of which the state- 
ment is made on account of non-fatal injuries for which the 
insured are liable without proof of negligence, covered by 
policies written more than ten years prior to such date. 
(June 12, 1911, 102 v. 477.) 


Section 9591-2. (Distribution of unallocated payments.) 
All unallocated payments in item (2) section 1 [G. © 
§ 9591-1] made in a given calendar year subsequent to the 
first four years in which a corporation has been issuing such 
policies shall be distributed as follows: thirty-five per centum 
shall be charged to the policies written in that year, forty 
per centum to the policies written in the preceding year, ten 
per centum to the policies written in the second year pre 
ceding, ten per centum to the policies written in the third 
year preceding and five per centum to the policies written 
in the fourth year preceding; and such payments made in the 
first four calendar years in which a corporation has been 
issuing such policies shall be distributed as follows: in the 
first calendar year one hundred per centum shall be charged 
to the policies written in that year; in the second calendar 
year fifty per centum shall be charged to the policies written 
in that year and fifty per centum to the policies written in 
the preceding year; in the third calendar year forty per 
centum shall be charged to the policies written in that year, 
forty per centum to the policies written in the preceding 


1873 INSURANCE OTHER THAN LIFE. G. C. § 9591-3 


year and twenty per centum to the policies written in the sec- 
ond year preceding; and in the fourth calendar year thirty- 
five per centum shall be charged to the policies written in 
that year, forty per centum to the policies written in the 
preceding year, fifteen per centum to the policies written in 
the second year preceding and ten per centum to the policies 
written in the third year preceding, and a schedule showing 
such distribution shall be included in such annual statement. 
(June 12, 1911, 102 v. 477.) 


Section 9591-3. (Indebtedness for outstanding losses 
charged and how same to be determined.) Hach such cor- 
poration shall be charged with indebtedness for outstanding 
losses apon such policies determined as follows: (10) for all 
suits being defended under policies written more than ten 
years prior to the date as of which the statement is made, 
except suits in which liability is not dependent upon negli- 
gence of the insured, one thousand dollars for each suit: 
(11) for all suits being defended under policies written more 
than five years and less than ten years prior to the date as 
of which the statement is made, except suits in which liability 
is not dependent upon negligence of the insured, seven hun- 
dred and fifty dollars for each suit; (12) for all deaths for 
which the insured are lable without proof of negligence, 
covered by policies written more than five years prior to the 
date as of which the statement is made, the amount necessary 
to pay for such deaths; (13) for all unpaid claims on ac- 
count of non-fatal injuries for which the insured are liable 
without proof of negligence under policies written more 
than five years prior to the date as of which the statement 
is made, the present value of the estimated future payments; 
(14) for the policies written in the five years immediately 
preceding the date as of which the statement 1s made an 
amount determined as follows: multiply the earned premiums 
of each such five years as shown in item (1) by the loss 
ratio ascertained as in item (6) on all the policies written 
in the first five years of the said ten-year period, using as 
the divisor the sum of the earned premiums shown in item 
(1) for such first five years, and as the dividend the sum of 
the payments shown in item (2) for such first five years plus 
the sum of the charges in items (3), (4) and (5) for such 
first five years; but the ratio to be used shall in no event 
be less than fifty per centum at and after December thirty- 
first, nineteen hundred and eleven, nor less than fifty-one per 
centum at and after December thirty-first, nineteen hundred 
and twelve, nor less than fifty-two per centum at and after 
December thirty-first, nineteen hundred and thirteen, nor 
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less than fifty-three per centum at and after December 
thirty-first, nineteen hundred and fourteen, nor less than 
fifty-four per centum at and after December thirty-first, 
nineteen hundred and fifteen, nor less than fifty-five per 
centum at and after December thirty-first, nineteen hundred 
and sixteen; and from the amount so ascertained in each of 
the last five years of said ten-year period deduct all pay- 
ments made under policies written in the corresponding year 
as shown in item (2), and the remainder in the case of each 
year shall be deemed the indebtedness for that year; pro- 
vided, however, that if the remainder in the case of any year 
of the first three years of the five years immediately pre- 
ceding the date as of which the statement is made shall be 
less than the sum of the three following items for that year 
at that date—(a) the number of suits, except suits in which 
liability is not dependent upon negligence of the insured, 
being defended under policies written in that year, and a 
charge of seven hundred and fifty dollars of each suit: 
(b) the amount necessary to pay for all deaths for which 
the insured are liable without proof of neghgence, covered 
by policies written in that year; and (ce) the present value 
of estimated unpaid claims on account of non-fatal injuries 
for which the insured are liable without proof of negligence, 
covered by policies written in that year,—then the sum of 
said items (a), (b) and (ec) shall be the indebtedness for 
that year. (June 12, 1911, 102 v. 477.) 


Section 9591-4. (What corporations included.) <A cor- 
poration which has been issuing such policies for a period 
of less than ten years shall nevertheless include in its annual 
statement a schedule as hereinbefore required for the years 
in which it shall have issued such policies, and shall be charged 
with an indebtedness determined in the same manner; but 
in determining the indebtedness for policies written in the 
five years immediately preceding the date as of which the 
statement is made, the minimum ratios hereinbefore pre- 
scribed shall be used, subject to the same deductions and 
provisions as in the case of corporations that have been 
issuing such policies for ten years or more. (June 12, 191% 
102 v. 477.) 


Section 9592. (Attorney-General to institute suits.) On 
the request of the superintendent of insurance, the attorney- 
general shall institute such action against a company so 
delinquent, in the court of appropriate jurisdiction in Frank- 
lin county, or in the court of appropriate jurisdiction of the 
county in which it is located or has its principal place of 
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business, as he prefers. (R. S. See. 3655; January 21, 1887, 


84 v. 5; May 11, 1886, 83 v. 416; R. 8. 1880; April 27, 1872, 
69 v. 140, §19; S. & S. 212.) 


CHAPTER 1-1. 


RATE-MAKING BUREAUS. 


§ 9592-1. Bureau of rating. § 9592-11. Hearing upon complaint 
§ 9592-2. How bureau composed; of discrimination; order 
apportionment of ex- review. 
9592-3 Place of eee § 9592-12. Agreements relative to 
a : : : rates must c ly wi 
§ 9592-4. Specification of bureau Lees Rie aL 


in application. 


§ 9592-5. Inspection of risk: rec- § 9592-13. Enforcement of agree- 
ord. ments. 

§ 9592-6. Inquiries by superinten- § 9592-14. Disapproval of agree- 
dent of insurance. ment; service of order; 

§ 9592-7. Examination of rating review. 
bureau; report. § 9592-15. Act does’ not apply to 

§ 9592-8. Discrimination between mutual protective as- 
risks prohibited. sociations. 

§ 9592-9. Any deviation shall be § 9592-16. Violation of act a mis- 
uniform to all risks. demeanor; penalty. 

~§ 9592-10. No contract shall be § 9592-17. Insurer shall not pay fine 
made placing insurance of agents. 
with particular com- § 9592-18. Sections 9563 and 9564 


pany. unaffected. 


Section 9592-1. (Bureau of rating.) Every fire insurance 
company or other insurer authorized to effeet insurance 
against the risk or loss or damage by fire or lightning in this 
state shall maintain or be a member of a rating bureau. No 
such insurer shall be a member of more than one rating 
bureau for the purpose of rating the same risk. (107 v. 


743, § 1.) 


Section 9592-2. (How bureau composed; apportionment 
of expense.) A rating bureau may consist of one or more in- 
surers, and when consisting of two or more insurers, shall 
admit to membership any authorized insurer applying there- 
for. The expense of the bureau shall be shared in propor- 
tion to the gross premiums less return premiums and pre- 
miums on marine and farm risks received by each member 
during the preceding year in this state, to which may be 
added a reasonable annual fee. Each member shall have one 
vote. (107 v. 744, § 2.) 


Section 9592-3. (Place of office.) Every such rating 
bureau shall maintain an office within this state. (107 v. 


M4, §3.) 


Section 9592-4. (Specification of bureau in application.) 
Every fire insurance company or other insurer aforesaid 
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shall, in its annual application for license, specify each rat- 
ing bureau making rates upon property located within this 
state of which it is a member, and during the year, file 
written notice of any other such rating bureaus of which it 
shall become a member. (107 v. 744, § 4.) 


Section 9592-5. (Inspection of risk; record.) Every rat- 
ing bureau engaged in making rates or estimates for rates 
for fire insurance on property in this state, shall inspect 
every risk specifically rated by it upon schedule, and make 
a written survey of such risk, which shall be filed as a per- 
manent record in the office of such bureau. A copy of such 
survey shall be furnished to the owner upon request. (107 
v. 744, § 5.) 


Section 9592-6. (Inquiries by superintendent of insur- 
ance.) The superintendent of insurance may address in- 
quiries to any individual, association or bureau, which is or 
has been engaged in making rates or estimates for rates for 
fire insurance upon property in this state, in relation to the 
organization, maintenance or operation, or any other matter 
connected with its transactions, and may require the filing 
of schedules, rates, forms, rules, regulations, and such other 
information as may be required, and it shall be the duty of 
every such individual, association or bureau, or some officer 
thereof, to promptly make such filing, or reply to such in- 
quiries in writing. (107 v. 744, § 6.) 


Section 9592-7. (Examination of rating bureau; report.) 
The superintendent of insurance shall have power to examine 
any such rating bureau as often as he deems it expedient 
to do so, and shall do so not less than once every three 
years. A report thereof shall be filed in his office. The su- 
perintendent of insurance may waive such examination upon 
the filing with him of a report of such examination made by 
some other insurance department or proper supervising of- 
ficer within such three years. A statement with regard to 
such examination shall be made in the annual report of the 
superintendent of insurance. (107 x. 744, §7.) 


Section 9592-8. (Discrimination between risks prohibited.) 
No fire insurance company or other insurer against the risk 
of fire or lightning, nor any rating bureau, shall fix or 
charge any rate for fire insurance upon property in this 
state which discriminates unfairly between risks in the appli- 
cation of like charges and credits, or which discriminates un- 
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fairly between risks of essentially the same hazards and 
having substantially the same degree of protection against 
fire. (107 v. 744, § 8.) 


Section 9592-9. (Any deviation shall be uniform to all 
risks.) Any deviation of any company or insurer from the 
schedule of rates established and maintained by the bureau 
which it maintains, or of which it is a member, shall be uni- 
form in its application to all of the risks in the class for 
which the variation is made, and no such uniform deviation 
shall be made unless notice thereof shall be filed with the 
bureau of which the insurer is a member, and the superin- 
tendent of insurance of his state, at least fifteen days be- 
fore such uniform variation is in effect, and schedules pro- 
viding for such variation shall be filed with the rating 
bureau and the superintendent of insurance showing the 
amended basis rate and amended charges and credits and 
application of the amended schedules to individual risks in 
the class affected. (107 v. 745, § 9.) 


An agent of a mutual company may charge a uniform ‘‘survey 
fee’’ for writing policies, without violating this section. Opins. Atty. 
Gen. 1918, p. 771. 


Section 9592-10. (No contract shall be made placing in- 
surance with particular company.) Except as contained in 
the policy and the usual agreement for other insurance, no 
such insurance company or insurer or rating bureau shall 
make any contract or agreement with any person insured 
or to be insured that the whole or any part of any insur- 
ance shall be written by or placed within any particular 
company, insurer, agent or any group of companies, insurers 
or agents. (107 v. 745, § 10.) 


Section 9592-11. (Hearing upon complaint of discrimina- 
tion; order; review.) The superintendent of insurance may 
upon written complaint that discrimination in rates exists 
between risks in the application of like charges or credits, 
or discrimination between risks of essentially the same haz- 
ard and having substantially the same degree of protection 
against fire, order a hearing for the purpose of determining 
such questions of discrimination, and the review of such 
questions and the rates complained of before said superin- 
tendent shall be had only after due notice to all parties in- 
terested, and if upon such hearing the superintendent shall 
determine that the rate complained of is discriminatory he 
shall have power to order the discrimination removed, but 
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no such discrimination shall be removed by increasing the. 


rate or rates on any risk or class of risks affected by such 
order unless it shall be made to appear to the superintend- 
ent of insurance that such increase is justifiable and an 


order of approval has been filed in the office of the superin- | 
tendent of insurance. Any party in interest being dissatis- 


fied with any order of the superintendent of insurance may 
within thirty days from the issue of such order and notice 
thereof commence an action in the supreme court for the 
purpose of reviewing such order and such cause shall be 
duly set for hearing and proceed as in other cases. During 
the pendency of such court proceedings the order shall be 
suspended, and in the event of final determination against 
any insurer, any overcharge during the pendency of such 
proceedings shall be refunded by the insurer to the persons 
entitled thereto. (107 v. 745, § 11.) 


Section 9592-12. (Agreements relative to rates must com- 
ply with this act.) No fire insurance company or any other 
insurer, and no rating bureau, or any representative of any 
fire insurance company or other insurer or rating bureau, 
shall enter into or act upon any agreement with regard to 
the making, fixing or collecting of any rate for fire insur- 
ance upon property within this state except in compliance 
with this act. (107 v. 745, § 12.) 


Section 9592-13. (Enforcement of agreements.) Any such 
agreement may be made and enforced provided the same be 
not contrary to public policy and is in writing, and prior to 
its taking effect, a copy thereof be filed with the superintend- 
ent of insurance and with each rating bureau of which any 
of the parties thereto shall be a member or subscriber. 
(107 v. 746, § 13.) 


Section 9592-14. (Disapproval of agreement; service of 
order; review.) The superintendent of insurance may, after 
due notice and hearing, upon complaint or upon his own 
motion, make an order disapproving any such agreement. 
No such agreement shall be in force, nor shall any rights 
be based thereon, after service of a copy of such order 
upon each of the parties to such agreement, and upon each 
bureau with which such agreement is required to be filed. 
Service may be made by mail and shall be completed upon 
the expiration of a reasonable time for transmission fixed in 
such order. Any person in interest being dissatisfied with 
the order or refusal to make an order by the superintendent 


SE 
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of insurance may within thirty days from the issuance of 
such order or refusal and notice thereof commence an action 
in the supreme court against the superintendent of insurance 
as defendant to review any action of said superintendent 
either in making or refusing to make any such order and 
such cause shall thereupon proceed as herein provided in 
pection 11 (G. C. § 9592-11). (107 v. 746, §14.) 


Section 9592-15. (Act does not apply to mutual protec- 
tive associations.) This act shall not apply to mutual pro- 
tective associations organized under the provisions of sec- 
tion 9593 of the General Code. (107 v. 746, § 15.) 


Section 9592-16. (Violation of act a misdemeanor; pen- 
alty.) Any violation of the provisions of this act by any fire 
insurance company or other insurer authorized to effect in- 
surance against the risk of loss or damage by fire or lght- 
ning in this state, or by any rate making bureau or officer 
or agent of either shall be a misdemeanor and on conviction 
shall be punishable by a fine of not less than twenty-five 
dollars nor more than two hundred dollars for each such 
violation, and in the event any insurer, insurance company, 
individual or rating bureau shall be found guilty of viola- 
tion of the provisions of this act and subjected to the ‘pen- 
alty herein provided and the same shall not be paid within 
thirty days the superintendent of insurance may in his dis- 
cretion revoke the license of such insurer or insurance ecom- 
pany and suspend the certificate of authority of such person 
or rating bureau until such fine has been paid. (107 v. 746, 
§ 16.) 


Section 9592-17. (Insurer shall not pay fine of agents.) 
Tt shall be unlawfully for any insurer to pay, either directly 
or indirectly, any fine assessed against any of its agents, 
Solicitors or other representatives under this act. (107 v. 
746, § 17.) 


Section 9592-18. (Sections 9563 and 9564 unaffected.) 
Nothing herein shall be construed as repealing or affecting 
the provisions of sections 9563 and 9564 of the General Code. 
(107 v. 747, § 18.) 
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CHAPTER 2. 
‘ 
MUTUAL PROTECTIVE. 
§ 9593. Organization of mutual § 9600. Renewal of certificate. 
protection associations § 9601. Repealed. 
and scope of business. § 9602. Annual statement. 
What articles of incorpo- § 9603. Iailure to make statement. 
ration shall set forth. § 9604. Mutual associations may 


Filing of certificate. organize as companies. 


4 
5. 
6. Directors and officers. 
i 
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; § 9605. Certificate of superintend- 
Powers of eee gee ent of insurance. 
Constitution aud. Dyslaws. wiles ooo iow  risiienosinelee anna 
superintendent of insur- ers affected. 
ance. § 9607. Policies and by-laws. 


Section 9593. (Organization of mutual protection asso- 
ciations and scope of business.) Any number of persons of 
lawful age, not less than ten in number, residents of this 
state, or an adjoining state and owning insurable property 
in this state, may associate themselves together for the pur- 
pose of insuring each other against loss by fire and lightning, 
cyclones, tornadoes or wind storms, hail storms and explo- 
sions from gas, on property in this state, and also assess up- 
on and collect from each other such sums of money, from 
time to time, as are necessary to pay losses which occur by 
fire and lightning, cyclones, tornadoes, wind storms, hail 
storms and explosions from gas to any member of such as- 
sociation. The assessment and collection of such sums of 
money shall be regulated by the constitution and by-laws of 
the association, which shall require such assessments to be 
made directly and specifically upon the members and to be 
paid directly and specifically by them and not out of any 
fund deposited with the association or other trustee in an- 
ticipation of assessments or in any other manner except that 
any such association may borrow money for the payment of 
losses and expenses, such loans not to be made for a longer 
period than the collection of their next assessment; and 
such association may also accumulate a surplus from its 
assessments not exceeding two dollars on each one thousand 
dollars of insurance in force, such surplus to be used in 
paying losses and expenses that may occur and if invested 
to be under the provisions of sections ninety-five hundred 
and eighteen and ninety-five hundred and nineteen of the 
General Code. Such associations may only insure farm 
buildings, detached dwellings, schoolhouses, churches, town- 
ship buildings, grange buildings, farm implements, farm 
products, live stock, household goods, furniture, pleasure 
and utility vehicles, motor vehicles; steam, gas, gasoline 
and oil engines; motor truck, tractors, electric motors, elec- 
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tric appliances, lighting systems and other property not 
classed as extra hazardous and such property may be lo- 
cated within or without the limits of any municipality; 
provided that an association whose membership is restricted 
to persons engaged in any particular trade or occupation 
and its insurance confined in any particular kind or de- 
scription of property may insure property classed as extra 
hazardous and located in any county or counties in this 
state; and an association whose membership is so restricted 
and whose insurance is so confined and which insures prop- 
erty classed as extra hazardous as herein provided may also 
accumulate from its assessments a surplus not exceeding the 
average yearly losses and expenses of the association as 
shown by the reports of the association to the department 
of insurance of the state of Ohio for the preceding three 
years, such surplus to be used in paying losses and expenses 
that may occur and if invested to be under the provisions 
of sections ninety-five hundred and eighteen and _ ninety- 
five hundred and nineteen of the General Code. (107 v. 
696; 102 v. 422; May 18, 1910, 101 v. 294; R. S. See. 3686; 
mpril 22, 1904, 97 v. 150; April 25, 1898, 93 v. 335; April 15, 
1889, 86 v. 377, 380; February 27, 1885, 82 v. 71; April 14, 
1884, 81 v. 185; R. S. 1880; March 30, 1877, 74 v. 66, § 1.) 


This section does not authorize a corporation for profit either to it 
officers or members, and any scheme by which profits are made is un 
authorized. 

State v. Fire Ass’n, 42 O. S. 555 (1885). 

A corporation can not be organized under this section “for profit,” o1 
to do a “general fire insurance business.” 

Rep. Atty. Gen. 1910-1911, p. 210. 

A mutual protective association is not authorized to do business on 
the “joint stock” nor on the “contingent liability” plan, as defined in 
§ 9524 et seq., but must confine itself to insuring its members, who agree 
to be assessed specifically to pay losses and incidental expenses. 

State v. Mutual Fire Ass’n, 50 O. S. 145 (1893). 

State v. Fire Ass’n, 42 O. S. 555 (1885). 

Such associations are empowered to make and enforce their members’ 
contracts of indemnity, by which the members agree to be assessed specifi- 
cally for such amounts as may be necessary to pay losses occurring to the 
Members, and also to pay incidental expenses. 

State v. Fire Ass’n, 42 O. S. 555 (1885). 

The system of insurance contemplated by § 9593 et seq. differs essen- 
tially and radically from the plan of mutual insurance companies pro- 
vided for by § 9607-1 et seq. 

Richards v. Canning Co., 7 N. P. 68; 9 L. D. 70 (C. P. 1900). 

See State v. Fire Ass’n, 42 O. S. 555, 563 (1885). 

An association organized under § 9593 et seq. may classify risks, by 
adopting rules and regulations by which the amount to be paid a member 
may be determined by the amount of his insurance and the respective 
hazard of his risk. But such classification can not be extended to a 
division of the members so that a member is liable to contribute only 
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toward payment of losses occurring in his class. There can be only one. 
class of members with mutual obligations and rights. 
'§ Opins. Attys. Gen. 579 (1901). 
Opins. Atty. Gen. 1919, p. 1129; 17 O. L. BR. 371. 
Contra, 4 Opins. Attys. Gen. 633, 635 (1895). 
An association can not be formed under this section to insure mem- 
bers against loss by accidental breakage of glass. 
An association may be formed under this section only to insure against 
losses from the causes specifically enumerated. 
Rep. Atty. Gen. 1911-1912, p. 103. 
Before the amendment of 107 v. 696, an association could not 
legally insure automobiles and motor trucks. Opins. Atty. Gen. 1915, 
. 1783. 
: Insurance against theft is unauthorized. Rep. Atty. Gen. 1914, , 
pp. 835, 965, 1679. 
Agricultural society buildings are classed as extra-hazardous and 
may not be insured. Rep. Atty. Gen. 1913, p. 83. 


Members, 

See also § 9598. 

Prior to the amendment of this section in 1898 (93 v. 335) it was 
held that non-residents of Ohio could not become members or directors. 

State v. Mutual Fire Ass’n, 50 O. &. 145 (1893). — 

4 Opins. Attys. Gen. 729 (1896). 

By the amendment of 1898 (93 v. 335) residents of an adjoining 
state and owning insurable property in this state may become members. 

Persons become members by signing the constitution (§ 9598). But 
a person may be estopped, by accepting and holding a policy, from deny- 
ing that he is a member. 

Richards v. Lipp Co., 69 O. S. 359 (1903). 

Richards v. Canning Co., 7 N. P. 68; 9 L. D. 70 (C. P. 1900). 

Crandall v. Association, 8 N. P. 632; 10 L. D. 711 (1891); aff'd, no 

rep.;, 520; S. 674, 

A corporation or partnership probably can not become a member of 
an association organized undér § 9593 et seq. 

Fire Ass’n y. Lynchburg Drug Mills,.8 ©. C,:112,-117 + 4/0 Dean 

(1893). 

4 Opins. Attys. Gen. 819 (1898). 

Rep. Atty. Gen. 1910-1911, p. 210. 

A board of education is not an “owner” within the meaning of this 
section and can not insure property in a mutual protective association 
organized under § 9593 et seq. 

Rep. Atty. Gen, 1911-1912, pp. 246, 1690. 

Rep. Atty. Gen. 1912, p. 233. 

County commissioners can not insure property in a mutual pro- 
tective association. Rep. Atty. Gen. 1912,. p... 1868: 

It is said that a partnership is not estopped to defend against assess- 
ments on the ground that it was ineligible to membership, although it has 
received protection to its property. 

4 Opins. Attys. Gen. 819 (1898). 

A member is charged with constructive knowledge of the constitution 
and by-laws. 

Crandall v. Association, 8 N. P. 632: 10 L. D. 711 (1891); aff’d, no 

TED; .0210 95.1674. 


Assessments. A contract can not be made with members by which 
they. upon an advance payment of an agreed annual amount, shall be 
> . . ’ 
exempt from assessments during the ensuing year, nor can a members 


a 
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liability to assessment be limited, without regard to the amount that may 
be necessary to pay losses. 

State v. Fire Ass’n, 42 O. S. 555 (1885). 

Such advance payment, based upon the hazards of the risk, without 
reference to the amount necessary to pay losses, is in fact a premium; and 
not a specific assessment authorized by this statute. 

State v. Fire Ass’n, 42 O. S. 555 (1885). 

Where the by-laws provided for an assessment at a certain date 
each year to pay the losses incurred and expenses, an amount suffi- 
cient to reimburse officers for money advanced to pay losses may be 
included in the assessment. Insurance Assn. v. Crow, 25 C. C. n. s. 
65 (1903). 

Prior to the amendment of 101 v. 294 assessments could be levied and 
collected in advance of losses. 

State v. Association, 3 O. L. R. 248; 17 C. D. 838 (1905); aff’d, 

no rep., 74 O. S. 498. 

The amendment of 101 v. 294 is not retroactive and associations or- 
ganized prior to the amendment may receive deposits in advance and make 
assessments on such deposits. 

Rep. Atty. Gen. 1911-1912, p. 801. 

A membership fee, designed simply to cover the expense of entrance, 
may be imposed; but considerable sums of money, for the purpose of 
paying losses and expenses, can not be collected under any designation. 

4 Opins. Attys. Gen. 633, 635 (1895). 

5 Opins. Attys. Gen. 579 (1901): 

Members are liable to assessments only for losses occurring during 
their membership, and are not liable for losses occurring before or after 
such membership. 

State v. Fire Association, 42 O. S. 555 (1885). 

An assessment levied by the board of directors or trustees, for the 
payment of losses and expenses, is presumed to be “necessary,” in the ab- 
sence of proof to the contrary. 

Crandall v. Association, 8 N. P. 632; 10 L. D. 711 (1891); aff’d, no 

rep., 52 O. S. 674. 

Funds derived from assessments to pay losses are in their nature trust 
funds to be applied to such losses; hence the application of such assess- 
ments or advance payments, in lieu of assessments, to the purchase of the 
assets of a like corporation, including real estate not necessary to its 
business or to the payment of losses to members of such other corpora- 
tion, is a misapplication of such funds. 

State v. Fire Ass’n, 42 O. 8S. 555 (1885). 

Enforcement of assessments; defenses; assessments after insolvency, 
etc., see note to § 9607-16. 

A person holding a policy, as an indemnity, which is expressly made 
subject to further assessments, is estopped from defending against an 
action for assessments on the ground that he is not a member of the asso- 
ciation because he has not signed the constitution as provided by § 9598. 

Richards v. Lipp Co., 69 O. S. 359 (1903). 

Richards v. Canning Co., 7 N. P. 68; 9 L. D. 70 (C. P. 1900). 


Policies. Where the first part of « policy, issued by an association 
Organized under this chapter, resembles an ordinary absolute fire policy, 
its construction is governed by subsequent “mutual policy conditions” and 
the liability is restricted to that provided by the statute, constitution 
and by-laws of the association. 

Fire Ass’n v. Lynchburg Drug Mills, 8 C. C. 112; 4 C. D. 352 (1893). 

A member who has failed to pay assessments, within the time limited 
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in the by-laws, can not recover on his policy, unless the default is waived 
by the association. 

Crandall v. Association, 8 N. P. 632; 10 L. D. 711 (1891); aff’d, no 

rep., 52 O. S. 674. 

The loss is not a debt for which the trustees are personally liable, even 
though the certificate be in part ultra vires, if issued in good faith. 

Manufacturer’s Fire Ass’n v. Drug Mills, 8 C. C. 112 (1893); 4 © 

D. 352. 

A policy of a mutual assessment association agreeing, upon loss, to 
pay the member a fund collected by assessment on all the members, implies 
a promise to levy such assessment, and the insured need not seek specific 
performance but may sue at law for breach of such promise. 

Hall v. Association, 25 W. L. B. 79 (C. P. 1891). 


Section 9594. (What certificate of incorporation shall set 
forth. Change of name or location must be approved by 
superintendent.) Such persons shall make and subscribe a 
certificate setting forth therein: 

1. The name by which the association is to be known; 

2. The place which shall be regarded as its center or 
business office ; 

3. The object of the association, which shall only be 
one or more of the objects set forth in the preceding section, 
and to enforce any contract by them entered into wherby 
the parties thereto agree to be assessed specifically for in- 
cidental purposes and for the payment of losses which occur 
to its members. The kinds of property proposed to be in- 
sured and the casualties specified in such preceding section 
proposed to be insured against, also must be specified in such 
certificate. Such certificate may be amended to change the 
name of the association or the place which shall be regarded 
as its center or business office or its objects, at any meeting 
of members thirty days’ notice of which, and of the business 
to come before it, has been given by a majority of the direc- 
tors in a newspaper published and of general circulation in 
the county where the company’s center or business office 1s 
located. Such amendment, if adopted by at least three-fifths 
vote of the members present and voting at the meeting s0 
called and if not inconsistent with the constitution and 
laws of this state, and of the United States, shall be ap- 
proved by the attorney general and secretary of state and 
such amendment and the certificate of approval by the 
attorney general shall be filed in the office of the secretary 
of state, and shall thereupon be in effect. After record- 
ing such amendment the secretary of state shall deposit a 
copy thereof with the superintendent of insurance. 

In event of change of name of the association or change 
of the place of the center or business office, it shall be the 
duty of the superintendent of insurance, immediately upot 
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the approval by him of such change or changes, to certify 
the fact of such change or changes to the secretary of state 
of Ohio, who shall make note thereof on the files of his office 
relating to such association. (109 v. 282; R. S. Sec. 3687; 
97 v. 150; 86 v. 377, 380; 82 v. 71, 72; 81 v. 185; R. S. 1880; 
74 v. 66, § 2.) 


Insurance companies are not authorized to incorporate under the 
general corporation law (§ 8623 to § 8743) but must organize under the 
special statutory provisions. 

State v. Pioneer Live Stock Co., 38 O. S. 347 (1882). 


Articles of incorporation. Opinions of attorney general. Corpora- 
tions or firms can not act as incorporators, or become members. 

Rep. Atty. Gen. 1910-1911, p. 210. 

4 Opins. Attys. Gen. 819 (1898). 

Ten or more incorporators must execute the articles. Rep. Atty. 
Gen, 1914, p. 835. 

The articles must show that the incorporators have the qualifica- 
tions required by § 9593 et seq.: that they are ‘“persons of lawful 
age’’ and ‘‘residents of this state’’ or an adjoining state and owning 
insurable property in Ohio. Opins. Atty. Gen. 1919, p. 18. 

Articles of incorporation should contain all the statements prescribed 
by this section. 

Rep. Atty. Gen. 1910-1911, pp. 223, 245. 

“Real and personal property” is not such a specification of the prop- 
erty proposed to be insured as is contemplated in this section. A more 
definite designation such as residences, office buildings, household goods, 
merchandise, ete., is required. 

Rep. Atty. Gen. 1910-1911, p. 245. 

The articles must state that the members agree to be assessed spe- 
cifically. 

Rep. Atty. Gen. 1908-1909, p. 58. 

Rep. Atty. Gen. 1912, p. 19. 

Opins. Atty. Gen. 1915, p. 904. 

Opins. Atty. Gen. 1920, p. 1013. 

The kinds of losses to be insured against, and the property to 
be insured, must be specified; and the articles must state that the 
property insured shall be in Ohio. Rep. Atty. Gen. 1912, p. 20; Opins. 
Atty. Gen. 1918, p. 603; Opins. Atty. Gen. 1915, p. 1783; Opins. Atty. 
Gen. 1919, p. 18; Opins. Atty. Gen. 1920, p. 1013; Opins. Atty. Gen. 
1921, p. 33. 

The words “Mutual Company” can not be included in the name. 

3 Opins. Attys. Gen. 597 (1885). 

Articles of incorporation which stated that the purpose of the asso- 
ciation was “to organize an order of property owners, with a general 
council, empowered to impose and collect annual dues and assessments, 
thereby providing a fund to protect its members against losses by fire” 
were rejected as not in comphance with § 9593. 

4 Opins. Attys. Gen. 427 (1892). 


Amendment of articles. An amendment to the articles of a mu- 
tual protective association must be made under the general corpora- 
tion law (§§ 8719-8743). It must be adopted by its members and 
certified to the secretary of state by the president and secretary of 
the association. Opins. Atty. Gen. 1919, p. 1129; 17 O. L. R. 3871. 
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Section 9595. (Filing of certificate.) The certificate 
shall be filed in the office of the secretary of state. A copy 
thereof, duly certified by him shall be evidence of the exist- 
ence and due incorporation of the association for the pur- 
poses therein named. (R. 8S. Sec. 3688; March 30, 1877, 74 
v. 66, § 3.) 


Section 9596. (Directors and officers.) When such cer- 
tificate is so filed, and a certified copy thereof forwarded 
to the association, the persons named therein shall elect their 
directors, a president, secretary, treasurer, and such other 
officers as are necessary for the complete performance of all 
the business and objects of the association, to serve for one 
year. Such officers thereafter shall be chosen in the manner, 
and at the time fixed upon in the constitution, but directors 
shall not be chosen for a longer period than three years. 
(R. S. See. 8689; April 30, 1886, 83 v. 106,107; R. S. 1880; 
March 30, 1877, 74 v. 66, § 4.) 


Non-residents who are ineligible to membership can not become direc- 
tors or trustees. 

State v. Mutual Fire Ass’n, 50 O. S. 145 (1893). 

The trustees are not personally liable for a loss upon a certificate 
issued in good faith. 

Fire Ass’n v. Drug Mills, 8 C. C. 112; 4 C. D. 352 (1893). 

See Kelley v. Bender, 22 C. C. 144; 12 C. D. 181 (1901). 

G. C. § 8666. 

This section provides for the officers authorized to conduct the busi- 
ness. An association can not, by its articles, grant this power to a general 
council. 

4 Opins. Attys. Gen. 427 (1892). 


Section 9597. (Powers of association.) The association 
so organized shall be held to be a body corporate for all such 
purposes, and may sue and be sued, plead and be impleaded, 
in all courts of law and equity, but in no instance shall the 
power to insure against losses by fire or tornadoes be ex- 
ercised to other than members thereof. (R. S. See. 3689; 
April 30, 1886, 83 v. 106, 107; R. S. 1880; March 30, 1877, 
74 v. 66, § 4.) 5 


An association organized under this chapter is not authorized to do 
business on the “joint stock” nor on the “contingent liability” plan, au 
thorized by § 9525 et seq., but must confine itself to insuring its members 
who agree to be assessed specifically to pay losses and incidental expenses 

State v. Mutual Fire Ass’n, 50 O. S. 145 (1893). 

State y. Fire Ass’n, 42 O. S. 555 (1885). 


Section 9598. (Constitution and by-laws.) Every such 
association shall adopt such constitution and by-laws not 
inconsistent with the constitution and laws of this state or 
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the United States, as in the judgment of its members best 
will subserve its interests and purposes. All persons who 
sign such constitution shall be considered and held to be 
members of the association, and be held in law to comply 
with all of its provisions and requirements. (R. S. See. 
3690; April 24, 1904, 97 v. 150; April 19, 1883, 80 v. Its 
R. S. 1880; March 30, 1877, 74 v. 66, § 5.) 


This section does not authorize a regulation by which a policy may 
be declared forfeited, for the non-payment in advance of an annual de- 
posit or premium, whether an assessment to pay losses during such period 
should be necessary or not. 

State v. Fire Ass’n, 42 O. S. 555 (1885). 

‘lo become a member of the association under this section, a person 
must sign his name to the constitution. 

State v Mutual Fire Ass’n, 50 O. S. 145, 149 (1893). 

Richards v. Swain, 7 N. P. 68; 9 L. D. 70 (1900). 

But where a policy was issued in good faith by an association and 
held by the insured as an indemnity, upon the condition set out in the 
policy that it is made and accepted subject to the express agreement by 
the insured that he will pay further assessments, the insured is estopped 
from defending against an action for assessments on the ground that he 
is not a member of the association because he has not signed the consti- 
tution. 

Richards v. Lipp Co., 69 O. S. 359 (1903). 

Richards v. Hale, 1 C. C. n. s. 181; 14 C. D. 468 (1903). 

Richards v. Swaim, 7 N. P. 68; 9 L. D. 70 (1900). 

In the absence of direct allegation and proof that a policyholder has 
not signed the constitution, the presumption is that he has signed it. 

Richards v. Hale, 1 C. C. n. s. 181; 14 C. D. 468 (1903). 

A member is charged with constructive knowledge of the constitution 
and by-laws, while in stock or old line companies a policyholder is charged 
with notice of only such provisions as are brought to his notice in the ap- 
plication or policy. 

Crandall v. Association, 8 N. P. 632; 10 L. D. 711 (1891); aff’d, no 

rep., 52 0, S. 674. 

A change in the constitution and by-laws can only be made by a ma- 
jority of the members of the association itself, and not by the directors 
merely, although the constitution provides for the latter method. 

Insurance Co. vy. Bachman, 39 W. L. B. 324 (1898). 


Section 9599. (What shall be filed with superintendent 
of insurance.) Before granting insurance, such association 
shall file with the superintendent of insurance a copy of 
its articles of incorporation duly certified to by the secretary 
of state, and a copy of its constitution, by-laws, and forms 
of certificates of membership or insurance. If the superin- 
tendent finds that it was duly organized and has complied 
with the law, he shall issue to it his certificate reciting such 
compliance, which certificate shall be the authority of the 
association to commence business and grant insurance. (R. 
S. See. 3690; April 24, 1904, 97 v. 150; April 19, 1883, 80 
v. 197; R. S. 1880; March 30, 1877, 74 v. 66, § 5.) 
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Section 9600. (Renewal of certificate.) Upon filing its 
annual statement, the superintendent, annually, shall issue a 
renewal of such certificate to the association if he finds that 
it has complied with the law. For each such certificate and 
renewal every association shall pay to the superintendent 
for the use of the state five dollars. (R. S. Sec. 3690; April 
94, 1904, 97 v. 150; April 19, 1883, 80 v. 197; R. S. 1880; 
March 30, 1877, 74 v. 66, § 5.) 


Section 9601. Repealed. (April 4, 1910, 101 v. 103; R. 
S. See. 3690; April 24, 1904, 97 v. 150; April 19, 1883, 80 v. 
197; R. S. 1880; March 30, 1877, 74 v. 66, § 5.) 


Section 9602. (Annual statements.) The president, or 
vice-president, and secretary of every such association an- 
nually on the first day of January, or within thirty days 
thereafter, shall prepare under oath and deposit in the office 
of the superintendent. of insurance a statement of the con- 
dition of such association on the thirty-first day of December 
then next preceding, exhibiting such facts as are enumerated 
in section ninety-five hundred and ninety, and applicable to 
such associations, and such other information necessary to 
reveal the financial condition of the association, as the su- 
perintendent requires in a printed form by him to be sup- 
plied for that purpose. (R. S. Sec. 8690; April 24, 1904, 97 
v. 150; April 19, 1883, 80 v. 197; R. S. 1880; March 30, 1877, 
74 v. 66, §5.) 


Immaterial variations between a report filed pursuant to this section 
and the actual condition of the association do not warrant the ouster of 


the association by quo warranto. 
State v. Association, 3 O. L. R. 248; 17 C. D. 838 (1905); aff’d, no 
rep., (4.0: 8S. 498. 


Section 9603. (Failure to make statement.) Every such 
association which fails to make and deposit such statement 
or to reply to any inquiry of the superintendent of insur- 
ance, shall be subject to a forfeiture of five hundred dollars 
and an additional five hundred dollars for every month that 
it continues thereafter to transact any business of insurance. 
(R. S. See. 3690; April 24, 1904, 97 v. 150; April 19, 1883, 80 
v. 197; R. 8S. 1880; March 30, 1877, 74 v. 66, § 5.) 


Section 9604. (Mutual associations may organize as com- 
panies.) Any mutual fire insurance association organized 
under section ninety-five hundred and ninety-three, doing 
business and having the number of policies and amount of 
insurance in force and the amount of assets required m 
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order to organize a mutual fire insurance company, may 
reorganize as such mutual fire insurance company in the 
following manner: The board of trustees of such associa- 
tion shall give notice, by publication in a newspaper of gen- 
eral circulation, and published in the county wherein its 
principal office is situated, at least three consecutive weeks 
before such application is made, of their intention to so or- 
ganize, and thereupon make application to the superinten- 
dent of insurance respecting their desire to assume the re- 
quirements of the laws governing mutual fire insurance 
companies organized and doing business under the laws of 
this state, setting forth the amount of insurance carried, the 
number of policies in force, and the amount of its assets 
and liabilities. (R. S. See. 3690-1; March 24, 1890, 87 v. 
88, § 1.) 


Section 9605. (Certificate of superintendent of insur- 
ance.) If by examination, or otherwise, of the condition of 
such association, the superintendent of insurance is satisfied 
that it possesses the required amount of assets, and the num- 
ber and amount of policies in foree required to organize a 
mutual fire insurance company, he shall so certify upon a 
certificate of incorporation, containing the requisite state- 
ments required to incorporate a mutual fire insurance com- 
pany, which certificate, after having been duly executed 
shall be delivered to the secretary of state, who shall record 
it and issue his certificate of incorporation as in other cases 
for change of name, capital or location of an incorporated 
company, charging only such fees therefor as authorized by 
law in other cases for change in capital or location of com- 
pany. (R. S. Sec. 3690-1; March 24, 1890, 87 v. 88, § 1.) 


Section 9606. (How rights of policyholders affected.) 
Thereafter the business of such fire insurance association 
shall be conducted as and be subject to all laws governing 
mutual fire insurance companies. All members thereof shall 
be members of such reorganized company, to the time of 
the expiration or cancellation of their policies, and entitled 
to all the benefits of such, precisely as if original members, 
with out exchanging policies or contracts, and entitled to all 
the benefits as if original members thereof. (R. S. See. 
3690-2; March 24, 1890, 87 v. 88, § 2.) 


Section 9607. (Policies and by-laws.) After such change 
in the plan of insurance by such association, and the organ- 
ization of such mutual fire insurance company, policies there- 
after issued shall be in the name and by the authority of 
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the company, and the policies theretofore in force, and the 
by-laws, rules and regulations of such association, if not in 
conflict with the laws governing mutual fire insurance com- 
panies, shall remain in full force and effect until they have 
terminated or been lawfully changed by the company or its 


board of directors. 


v. 88, §3.) 
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wise requires, ‘‘company’’ includes corporations and _ asso- 
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ciations. ‘‘Domestic’’ designates companies organized under 
the laws of this state. ‘‘Foreign’’ designates companies or- 
ganized under the laws of another State or territory. 
“‘Alien”’ designates companies organized under the laws of 
any country other than the United States, or some state, 
province or territory thereof. The terms ‘“‘surplus”’ or ‘‘net 
assets’’ shall be deemed to mean funds and assets invested 
as required or permitted by the laws of the state, territory 
or district where the company is organized, in excess of all 
liabilities including unearned premium reserve, but exclud- 
ing from such assets all contingent liabilities of poliey- 
holders or members. (104 vy. 202, § 1.) 


Section 9607-2. (Organization of mutual companies; kinds 
of insurance allowed to transact. Fire. Liability. Disability. 
Automobile. Steam boiler. Use and occupancy. Miscella- 
neous.) A domestic mutual company may be organized by 
a number of persons, not less than twenty, to carry on the 
business of mutual insurance and to reinsure and to aecept 
reinsurance as authorized by law and its articles of incorpo- 
ration. Such persons shall execute articles of incorporation 
which, if not inconsistent with the constitution and laws of 
this state and of the United States, shall be approved by the 
attorney general and secretary of state, and such articles 
and the certificate of approval by the attorney general shall 
be recorded by the secretary of state who shall deposit a 
copy thereof with the superintendent of insurance. A mu- 
tual or a stock company may transact only the first kind 
of insurance, or may transact such as it may elect of the 
other kinds of insurance, following: 

I. FIRE INSURANCE. Against loss or damage to prop- 
erty and loss of use and occupancy by fire, lightning, hail, 
tempest, flood, earthquake, frost or snow, explosion, fire 
ensuing, and explosion, no fire ensuing, except explosion 
by steam boiler or flywheels; against loss or damage by 
water caused by the breakage or leakage of sprinklers, 
pumps or other apparatus, water pipes, plumbing, or their 
fixtures, erected for extinguishing fires, and against acci- 
dental injury to such sprinklers, pumps, other apparatus, 
water pipes, plumbing or fixtures; against the risks of in- 
land transportation and navigation; upon automobiles, 
whether stationary or operated under their own power, 
against loss or damage by any of the causes or risks specl- 
fied in this subsection, including also transportation, colli- 
Sion, liability for damage to property resulting from own- 
ing, maintaining or using automobiles and including bur- 
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glary and theft of automobiles and accessories, but not in- 
eluding loss or damage by risk of bodily injury to the 
person. To insure against loss resulting to the members 
of any mutual or stock company or association of any kind 
whatsoever from assessments levied against all members 
thereof in pursuance of the conditions of any policy of in- 
surance, contract, statute or law. 


2. LIABILITY INSURANCE. Against loss, expense or 
liability by risk of bodily injury or death by accident, dis- 
ability, sickness or disease suffered by others for which the 
insured may be liable or have assumed liability not includ- 
ing workmen’s compensation. 


8. DISABILITY INSURANCE. Against bodily injury 
or death by accident, and disability by sickness. 


4. AUTOMOBILE INSURANCE. Against loss, expense 
and liability resulting from the ownership, maintenance or 
use of any automobile or other vehicle, provided no policies 
shall be issued under this sub-section against the hazard of 
fire alone. 

5. STEAM BOILER INSURANCE. Against loss or 
liability to persons or property resulting from explosions 
or accidents to boilers, containers, pipes, engines, flywheels, 
elevators and machinery in connection therewith and against 
loss of use and occupancy caused thereby and to make in- 
spections and issue certificates of inspection thereon. 


6. USE AND OCCUPANCY INSURANCE. Against loss 
from interruption of trade or business which may be the 
result of any accident or casualty. 


7. MISCELLANEOUS INSURANCE. Against loss or 
damage by any hazard upon any risk not provided for in 
this section, which is not prohibited by statute or at com- 
mon law from being the subject of insurance, excepting life 
insurance. (110 v. 116; 107 v.647, §1; 104 v. 202, § 2.) 


Effect of § 9607-2 on §§9510, 9511 and 9556. The attorney gen- 
eral has ruled that §§$9510, 9511 and 9556 have been supplanted by 
§ 9607-2, basing his opinion upon the following language in § 9607-2: 
‘CA mutual or stock company may transact only the first kind of 
insurance, or may transact such as it may elect of the other kinds of 
insurance, following:’’ 

The conclusion reached by the attorney general was, that fire 
insurance companies, whether stock or mutual, have only the powers 
conferred by §9607-2; that the powers conferred by § 9607-2 are 
available to either stock or mutual companies but powers mentioned 
in §§9510 and 9556, but not mentioned in § 9607-2 may not be exer- 
cised by either stock or mutual companies; that in some respects 
the powers conferred by § 9607-2 are broader than those enumerated 
in $9510; and that a company originally organized under § 9510 may 
obtain the additional powers by amending its articles of incorporation. 
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Opins. Atty. Gen. 1919, p, 925; 17 O. L. R. 308; Compare, Opins. 
Atty. Gen. 1918, p. 1348. 

In State, ex rel., v. Gearheart, 103 O. S. 263 (1921), a foreign 
stock company claimed certain powers by virtue of § 9607-2. But 
the court said (p. 265): ‘‘This section is a part of the chapter 
dealing with ‘mutual fire insurance companies’. It is difficult to 
comprehend how it can be stretched to include the relator.’’ 


Powers of mutual company. A mutual company is not necessarily 
an assessment company. It is authorized to collect premiums in ad- 
vance, accumulate a surplus and in general transact business on prac- 
tically the same plan as stock companies, except that a mutual com- 
pany must provide in its policies for contingent mutual liability. 

5 Opins. Attys. Gen. 343, 347 (1900). 

A mutual company may borrow money to carry on its legitimate 
business. 

2 Opins. Attys. Gen. 1040. 


Limitation as to kinds of insurance. A mutual company may be 
organized to transact any or all of the kinds of insurance mentioned 
in § 9607-2. Opins. Atty. Gen. 1917, p. 2186. 

But a fire insurance company originally organized under § 9510 
may, by amendment, acquire only the fire insurance powers granted 
by subsection 1 of § 9607-2. Opins. Atty. Gen. 1918, p. 1348, 


Automobile insurance. Paragraph 4 of § 9607-2 authorizes insur- 
ance on automobile property, against theft, property damage, collision, 
liability to the public, and against fire. State v. Tomlinson, 101 O. 
8. 509 (1920). 

But does not authorize reciprocal insurance. State v. Gearheart, 


103 0. S. 263 (1921). 


Liability insurance. Insurance to physicians against loss by mal- 
practice was authorized by §§ 9510 and 9385. Opins. Atty. Gen. 1915, 
pp. 2274, 2284. Contra, Rep. Atty. Gen. 1914, p. 996; Rep. Atty. Gen. 
1906-1907, p. 137. 

For employers liability insurance, see notes to §$$9510 and 9510-1. 

A provision in a policy of liability insurance, limiting the amount 
of insurance to $5,000 on account of injuries to one person is valid, 
and the insured can not recover more from the company. Klein v. 
Assurance Corp., 9 Ohio App. 241; 29 O. C. A. 175 (1919); affirming, 
mo N. P..n. s, 426. 

Where, at the time of the accident, it did not appear that bodily 
injuries were sustained, but such injuries developed subsequently, it is 
sufficient that notice be given to the company immediately after the 
insured learned of the injuries. Fisher Co. v. General Accident Corp., 
8 Ohio App. 176; 29 O. C. A. 300 (1917); Employers Liability Corp. 
v. Roehm, 99 O. 8. 343 (1919); affirming, 29 O. C. A. 486; 10 Ohio 
App. 418. 


Use and occupancy insurance. Before the enactment of § 9607-2 
insurance against the ‘‘loss of use’’ of property was not authorized. 


Rep. Atty. Gen. 1912, p. 721. 


Health insurance. A provision that to constitute total disability 
the insured must be “strictly, necessarily and continuously within the 
house and there regularly and personally attended by a legally qualified 
physician” does not bar recovery by an insured who, under the advice 
of his physician, went out for air and to his physician’s office for 
treatment. 

Assurance Co. v. Dickson, 15 C. C. n. s. 228 (1912). 
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Section 9607-2a. (Amendment of articles; notice; ap- 
proval by attorney general and secretary of state; deposit of 
copy.) Such articles of incorporation may be amended at 
any meeting of members, thirty days’ notice of which, and 
of the business to come before it, has been given by a ma- 
jority of the directors in a newspaper published and of gen- 
eral circulation in the county where the company’s principal 
place of business is located. Such amendment, if adopted 
by at least three-fifths vote of the members present and 
voting at the meeting so ealled and if not inconsistent with 
the constitution and laws of this state, and of the United 
States, shall be approved by the attorney general and secre- 
tary of state and such amendment and the certificate of ap- 
proval by the attorney general shall be filed in the office of 
the secretary of state, and shall thereupon be in effect. After 
recording such amendment the secretary of state shall de- 
posit a copy thereof with the superintendent of insurance. 
CL09" -v... 288;) 


Section 9607-3. (Legal existence of company; power of 
original incorporators.) The company shall have legal exis- 
tence subject to the lmitations prescribed in this act, from 
the filing of its articles of incorporation with the secretary of 
state, and the original incorporators shall have power to fix 
and eall the first meeting and adopt by-laws which there- 
upon shall be filed with the superintendent of insurance, and 
to elect the first officers and directors who shall continue 
in office until the first annual meeting of the members. (104 
v. 202, § 3.) 


Section 9607-4. (Bond prerequisite to solicitation for in- 
surance or acceptance of premiums.) No such domestic com- 
pany shall solicit applications for insurance, or accept pre- 
miums, until it has filed with the superintendent of insurance 
its bond (with sureties) in the sum of ten thousand dollars, 
conditioned upon the faithful accounting for all funds and 
property which it may receive or possess, nor until it has 
procured the certificate of the superintendent of insurance 
approving such bond and the sureties thereon. The pre- 
miums received on subscriptions for insurance shall be held 
by the company in trust for the respective subscribers until 
policies of insurance are issued to them. (104 v. 202, § 4.) 


Section 9607-5. (Conditions upon which license shall is- 
sue.) No such domestic company shall issue policies oF 
effect insurance until the superintendent of insurance has, 
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by his license, authorized it to do so; nor shall such license 
be issued or renewed unless the company shall comply, as 
to each kind of insurance which it shall effect, with the fol- 
lowing conditions: 

1. It shall hold bona fide applications for insurance upon 
which it shall issue simultaneously, or it shall have in foree, 
at least twenty policies to at least twenty members for the 
same kind of insurance upon not less than one hundred sepa- 
rate risks, each within the maximum single risk described 
herein. 

2. “‘The maximum single risk’’ shall not exceed twenty 
per cent. of the admitted assets or three times the average 
risk or one per cent. of the insurance in foree, whichever 
is the greater, any reinsurance taking effect simultaneously 
with the policy being deducted in determining the maximum 
single risk. 

3. It shall have collected a premium upon each applica- 
tion, which premium shall be held in cash or securities in 
which insurance companies are authorized to invest and shall 
be equal, in case of fire insurance to not less than twice the 
maximum single risk assumed subject to one fire nor less 
than ten thousand dollars, and in any other kind of insur- 
ance to not less than five times the maximum single risk 
assumed. (107 v. 647, § 2; 104 v. 202, § 5.) 


Section 9607-6. (Every policyholder a member.) Except 
as otherwise provided by law, every poliey-holder of a do- 
mestic mutual company shall be a member while his policy 
is in force, and entitled to one vote and no more. (104 v. 


202, § 6.) 


Section 9607-7. (Cash advance premiums.) A domestic 
mutual company may, in its articles of incorporation, or in 
its by-laws, provide for a cash premium payable in advance 
and a contingent liability of the policy-holder of not less 
than one, nor more than ten times the cash premium in each 
policy, and may further provide for policies not exceeding 
On any one risk five per cent. of the company’s assets, to be 
issued for cash premiums payable in advance without con- 
tingent liability of the policy-holder. (104 y. 202, § 7.) 


For interpretation of former analogous sections, see 4 Opins. Atty. 
Gen., pp. 517, 520, 499; 3 Opins. Atty. Gen. 761. 


Section 9607-8. (How by-laws amended.) The by-laws of 
Such company may be amended at any meeting of the board 
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of directors, but such amendment shall not become effective 
unless and until the same is approved by the superintendent 
of insurance. (107 v. 647, § 6; 104 v. 202, § 8.) 


Section 9607-9. (Maximum premium; when policy may be 
issued for cash premium.) The maximum premium payable 
by any member, may be a cash premium and an additional 
contingent premium not less than the cash premium, or may 
be solely a cash premium. No policy shall be issued for a 
cash premium without an additional contingent premium 
unless the company has a surplus which is not less in 
amount than the eapital stock required of domestic stock 
insurance companies transacting the same kind of insurance. 
C10T vi ‘647, $3; 104 vy, 7202; §'9:) 


Section 9607-10. (Stipulation or provision as to contingent 
liability.) Every such mutual company shall set forth in 
every insurance policy which it issues upon a cash premium 
and contingent liability, either a stipulation of the contingent 
liability of the policy-holder or the provision in the article 
of incorporation or by-laws fixing the contingent liability. 
Such contingent liability shall cease with the expiration of 
the time for which a cash premium has been paid in ad- 
vance, except for liability incurred during said time. (104 
v. 202, § 10.) 


Section 9607-11. (Investment of assets.) No domestic 
mutual company shall invest any of its assets otherwise than 
as provided for the investment of assets of stock fire insur- 
ance companies, and in computing the assets, liabilities and 
surplus of such company, no contingent liability or unauthor- 
ized investments shall be considered. (104 v. 202, § 11.) 


Section 9607-12. (Money advanced not a liability against 
company; exception.) Any director, officer or member of 
any domestic mutual insurance company, or any other per- 
son, may advance to such company any sum or sums of 
money necessary for the purpose of its business, or to enable 
it to comply with any requirement of the law, or as a cash 
guarantee fund. Such moneys, and such interest thereon as 
may have been agreed upon, not exceeding eight per centum 
per annum, shall not be a liability or claim against the com- 
pany, or any of its assets, except as herein provided, and 
shall be repaid only out of the surplus earnings of such com- 
pany; and, except as otherwise approved and ordered by the 
superintendent of insurance, no part of the principal thereo 
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shall be repaid until the surplus of the company remaining 
after such repayment is equal in amount to the principal of 
the money so advanced. Such advancement and repayment 
shall be subject to the approval of the superintendent of 
insurance, provided that this section shall not affect the 
power to borrow money which any such company possesses 
under other laws. No commission or promotion expenses 
shall be paid by the company, in connection with the ad- 
vance of any such money to the company, and the amount 
of any such unpaid advance shall be reported in each an- 
nual statement. (107 v. 649, §4; 104 v. 202, § 12.) 


Section 9607-13. (Expense shall not exceed forty per 
cent. of premium income.) Subsequent to the first calendar 
year after organization, the expense of management of any 
such domestic company shall not exceed in any one calendar 
year forty per centum of its premium income in such year ; 
provided that the income on policies issued on the premium 
note or assessment plan shall be computed according to the 
annual basic premium. (104 v. 202, § 13.) 


Section 9607-14. (When company shall be deemed im- 
paired; assessment.) Except as otherwise provided by law, 
any domestic mutual company having a contingent liability, 
which is not possessed of assets above its unearned premium 
sufficient for the payment of incurred losses and expenses, 
shall be deemed to be impaired and shall make an assess- 
ment for the amount needed to pay such losses and ex- 
penses upon its members liable to assessment, in proportion 
to and within the limits of their several liabilities. (104 v. 
202, § 14.) 


Section 9607-15. (When impaired company may continue 
to issue policies.) If the impairment be not more than 
twenty-five per cent. of such company’s reinsurance reserve 
fund, computed according to law, the superintendent of in- 
Surance may permit it to continue to issue policies for such 
period as he may designate, not exceeding ninety days. 

If such impairment be not restored within the period 
designated, or exceeds twenty-five per cent. of such rein- 
Surance reserve, it shall be unlawful for the company to 
issue new policies until such impairment be restored and 
until authorized by the superintendent of insurance or by 
a court in a proper proceeding. (104 v. 202, § 15.) 


Section 9607-16. (Record of the order for assessment. 
Liability of policy-holder.) Such company shall cause to be 
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recorded in a book kept for that purpose the order for such 
assessment, with a statement which shall set forth the con- 
dition of the company at the date of the order, the amount 
of its assets and of its deposit notes or other contingent 
funds liable to the assessment, the amount which the assess- 
ment calls for, and the particular losses or other liabilities 
which it is to provide for. The said record shall be made and 
signed by the directors who voted for the order, before any 
part of the assessment is collected, and any person liable to 
the assessment may inspect and take a copy of the same. 

Each policy-holder shall be liable to pay his proportional 
part of any assessments which may be laid by the company 
in accordance with law and his contract, on account of 
losses and expenses incurred while he was a member, if he 
is notified of such assessment within one year after the ex- 
piration or cancellation of his policy; and when an assess- 
ment is ordered, the directors shall forthwith cause written 
notice and demand for payment to be made upon each 
person subject thereto, by mail or personal service. (104 
v. 202, § 16.) 


Forfeiture of insurance for non-payment of assessments. Where the 
holder of a policy leaves the payment of assessments to his bookkeeper, 
who proves a defaulter and fails to pay them, such act is not an un- 
avoidable accident or mistake, for which a court will grant relief against 
forfeiture. 

Graveson v. Life Ass’n, 8 C. C. 172; 6 C. D. 327 (1894). 

See Insurance Co. v. Troy, 20 C. C. 644; 10 C. D. 761 (1900). 

The fact that the forfeiture of the policy was not declared sooner by 
the association than it had a right to do, does not amount to a waiver 
of its right to forfeit the policy. 

Graveson v. Life Ass’n, 8 C. C. 172; 6 C. D. 327 (1894). 

Phoenix Insurance Co. v. Hoffler, 2 C. C. 131; 1 C. D. 403 (1890); 

reversed, 23 W. L. B. 108. 

After a fire the insured paid to the agent an assessment which 
was then so long overdue that the insurance was suspended under 
the terms of the policy. The agent remitted the premium to the 
company which returned it with instructions to refund to the insured, 
which the agent failed to do until six or eight months after the fire. 
Held to be a waiver of the suspension of the policy. Insurance Co. 
v. Billman, 18 OC. C. n. s. 261 (1909); aff’d, no rep. 82 O. S. 401. 


Enforcement of assessments. 
See §§ 9540, 9541. 


Extent of liability. A member of a mutual fire company is not 
liable for assessments levied to pay losses occurring before he became 
a member or after his membership ceased. 

State v. Fire Ass’n, 42 O. S. 555 (1885). 

Wilhelm v. Parker, 17 C. C. 234; 9 C. D. 724 (1898). 

After the policy has expired and the policy and premium notes sur- 
rendered, the insured is not liable for assessments made to pay subsequent 
losses, but he remains liable for losses occurring during the life of his 
policy. 
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Wilhelm v. Parker, 17 C. C. 234; 9 GC. D. 724 (1898). 

Leverone v. Brown, 12 C. C. n. s. 277 (1909). 

The estate of a decedent, who had effected mutual fire insurance dur- 
ing his life, is liable for assessments; and is jointly liable with the heirs 
for assessments made after his death during the term of the policy. 

In re Lones’ Estate, 57 Bull. 122. 


Defenses. 

Statute of limitations. An action to recover assessments must be 
brought within six years after demand is made. 

Mills & Co. v. Whitmore, 22 C. C. 467; 12 C. D. 338 (1901). 

Where, after insolvency, an assessment for the full amount of the 
liability of a policyholder was made by the court, and subsequently an- 
other assessment is made on all policyholders, covering the same liability, 
but adding the probable costs of collection of the assessment, the statute 
begins to run on the first assessment and is not revived by the second 
assessment. 

Swing v. Crane, 11 ©. C. n. gs. 297 (1908) ; aff'd, no rep., 79 O. S. 461. 

See Swing v. Cultivator Co., 9 C. C. n. 8. 45; 19 GC. D. 365 (1906) ; 

reversed, no report, 77 O. S. 610. 


Compromise. The directors have power to compromise a claim for 
assessments, and return the premium notes to the member, and such com- 
promise is a defense against subsequent assessments made to pay losses 
occuring prior to the compromise. 

Wadsworth v. Davis, 13 O. S. 123 (1862). 

See Swing v. Rose, 75 O. S. 355, 369 (1906). 


Necessity for or amount of assessment. Where an assessment is 
made by a court, in a dissolution proceeding to which the corporation is 
a party, such decree is binding upon the policyholders aa to the necessity 
for and amount of the assessment, although the individual policyholders 
‘rere not parties to the proceeding. 

Swing v. Rose, 75 O. S. 355 (1906). 

But policyholders may defend on other grounds. 
Swing v. Crane, 11 C. C. n. s. 297 (1908) ; aff'd, no rep., 79 O. S. 461. 


Cancellation of policy. Where a policy was cancelled in good faith 
by the company, on the ground that the risk was undesirable, and the 
premium note was returned to and accepted by the insured, he is relieved 
from liability on such note, and the receiver of the company can not re- 
cover thereon. 

Mansfield v. Furniture Co., 12 C. C. 222; 4 GC. D. 473 (1896) ; aff'd, 

no rep., 54 O. S. 653. 

See Wadsworth v. Davis, 13 O. S. 123 (1862). 

Wilhelm v. Parker, 17 C. C. 234; 9 C. D. 724 (1898). 

But the insured, and his surety on the premium note, are liable for 
the earned portion of the premium, although the policy provides that in 
case of loss the amount due for premium is to be deducted from the 
amount payable by the insurer. 

Irwin v. Insurance Co., 2 Dis. 68 (1858). 


Payment of loss to insured. Although a policyholder has suffered 
a loss, which is paid to him by the company, he remains liable for his 
Share of the losses which oceurred during the life of the policy. 

Swing v. Rose, 75 O. S. 355, 368 (1906). 

Mansfield v. Houston, 20 C. C. 662; 10 GC. D. 807 (1897); aff'd, no 

rep., 58 O. S. 690. 
Insurance Co. vy. Society, 117 Mass. 199 (1875). 
Machine Co. v. Partridge, 25 N. H. 369 (1852). 
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Insurance not in force because of default of insured. Where the 
insurance is not in force because of default in payment of installments on 
a premium note, the maker of the note is liable for assessments. 

Insurance v. Sorter, 1 Cleve. L. R. 1383 (1878). 

Insurance Co. v. Leavy, 136 Pa. St. 499 (1890). 

Huntley v. Perry, 38 Barb. 569 (N. Ye) A 


Fraud. Ignorance of insured of assessment character of insurance. 
Non-compliance with law by company. A mutual company which issues 
a policy without the word ‘‘mutual’’ thereon as required by § 9607-22, 
and by falsely representing that there is no contingent liability there- 
on, induces its acceptance, commits a fraud on the policyholder. 
person who, after he had notified the agent that he would not accept 
any assessment insurance, received such a policy and retains it until 
he receives a notice of an assessment, is not liable to the receiver of 
the company. 

Williams v. Receiver, 10 C. C. n. s. 422; 20 C. D. 197 (1907). 

Swing v. Crane, 11 C. C. n. s. 297 (1908); aff'd, no rep., 79 O. 5. 461. 

But where the policy shows on its face that it is issued by a mutual 
company, a policyholder can not defend on the ground of fraud as against 
innocent creditors, although he was deceived as to the character of the 
insurance. 

Mansfield v. Ice Co., 28 W. L. B. 113 (C. P. 1892). 

Insurance Co. v. Sorter, 1 Cleve. L. R. 133 (1878). 

Mansfield v. Woods, 29 W. L. B. 111 (C. P. 1893). 

Earlier cases held that a member can not avoid liability on the ground 
that the corporation was not properly organized to do business or had not 
complied with the law. 

Mansfield v. Woods, 29 W. L. B. 111 (1893). 

Insurance Co. v. Horner, 17 Ohio 407 (1848). 

See Richards v. Swain, 7 N. P. 68; 9 L. D. 70 (1899). 


Section 9607-17. (Petition to have court examine assess- 
ment and necessity therefor. Notice to parties interested. 
Hearing and report. Effect of decree. When further col- 
lection may be stayed.) If the directors by authority of stat- 
ute make an assessment or call on the members ‘for money, 
or vote that there exists a necessity for such assessment, or 
call, they or any person interested in the company as an 
officer, policy-holder of creditor may apply to a court of 
competent jurisdiction by a petition in the nature of a bill 
in equity, praying for the court to examine such assessment 
or call, the necessity therefor, and all matters connected 
therewith, and to confirm, amend or annul the assessment 
or eall, or to order the same to be made as law and justice 
may require; but if an application is made by any party 
except the company, or a receiver, or the insurance super- 
intendent, the court may decline to exercise jurisdiction 
thereof. If the directors unreasonably neglect to make an 
assessment or call to satisfy an admitted or ascertained claim 
upon the company, any judgment creditor, or any person 
holding such claim, or the insurance superintendent, may 
make application to the court. Upon such application, if 
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made by the directors, or upon an order of the court, if 
made by any other person, the directors shall set forth ‘the 
claims against the company, its assets, and all other facts 
and particulars appertaining to the matter. 


The court before which such application is filed shall 
order notice to be given by publication or otherwise to all 
parties interested, and upon the return thereof shall examine 
the assessment or call, and the necessity therefor, and all 
matters connected therewith. Any parties interested may 
appear and be heard thereon. All questions that arise shall 
be heard and determined as in other equity cases. 


The application shall be referred to a master who shall 
appoint a time and place to hear all parties interested, and 
who shall give personal notice thereof in writing to the in- 
surance superintendent, and through the post-office, so far 
as he is able, to all persons liable upon said assessment or 
call. The master shall hear the parties, and report upon 
the correctness of the assessment or call, and all other mat- 
ters connected therewith. The court may confirm, amend 
or annul the assessment or call, or order one to be made; 
and may make such orders and decree as under all the cir- 
cumstances justice and equity require. If the assessment 
or call is altered or amended, or one is ordeerd to be made, 
the directors shall forthwith proceed to vote the same in 
legal form, and the record of such vote shall be set forth in 
a supplemental bill or answer. 

When an assessment or call has been so confirmed, as- 
ecertained or established, a decree shall be entered which 
shall be final and conclusive upon the company and _ all 
persons lable to the assessment or eall, as to the necessity 
of the same, the authority of the company to make or col- 
lect the same, the amount thereof, and all formalities con- 
nected therewith. An assessment or call altered or amend- 
ed by vote of directors and decree of the court thereon 
shall be binding upon all parties who would have been liable 
under it as originally made, and in all legal proceedings 
Shall be held to be such original assessment or eall. All 
such proceedings shall be at the cost of the company and in 
all cases the court may control the disposition of the funds 
collected under such proceedings. 

If the court finds that the net proceeds of any assess- 
ment or call will not be sufficient to furnish substantial 
relief to those having claims against the company, it may 
decree that no assessment shall be collected; and if, upon 
the application of the insurance superintendent or a member 
of the company, or of any person interested, the court is of 
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the opinion that further attempts to collect an assessment 
then partially collected will not benefit those having claims 
against the company, it may stay the further collection 
of said assessment. (104 v. 202, § 17.) 


Section 9607-18. (When trustees or directors personally 
liable!) The trustees or directors of any such company shall 
be personally liable for any losses upon risks taken after 
the superintendent of insurance has issued his requisition 
to restore any deficiency in the assets and before such defi- 
ciency is restored. Provided that nothing herein shall .be 
construed to require any mutual fire insurance company, 
now doing business on the premium note plan, to keep on 
hand any cash reinsurance reserve or funds invested in se- 
curities, other than their premium notes, when the premium 
notes amount in gross to three per centum of the amount at 
risk by the company. (104 v. 202, § 18.) 


Section 9607-19. (When foreign company shall be ad- 
mitted to transact business.) A foreign mutual company shall 
be admitted to transact the kinds of insurance authorized by 
its charter or articles of incorporation to the extent and with 
the privileges and powers permitted by law to domestic 
mutual companies when such company shall be solvent and 
shall transact its business according to the requirements of 
law applicable to like domestic mutual insurance companies. 
(107 v. 649, §5; 104 v. 202, §19.) 


A foreign company which issued a contract providing for assess- 
ments at certain specified rates was held not authorized to levy as- 
sessments in excess thereof. Insurance Co. v. Douds, 103 O. 8. 398 
(1921); aff’d, — U. 8S. — (1923); 67 L. Ed. 488. 


Section 9607-20. (Alien company admitted to do business, 
when.) An alien mutual company, transacting the business 
of insurance authorized in this act [G. C. §§ 9607-1 to 9607-29] 
on the mutual plan, in accordance with the laws of the coun- 
try, state or province in which it was organized, may be ad- 
mitted to transact such business within this state upon com- 
plying with the laws applicable to it, when its assets—in- 
vested according to the laws of the state where its assets 
are held in the United States, pledged for the payment of 
its liabilities in the United States—exceed its liabilities in 
the United States by two hundred thousand dollars. (104 
vy. 202, § 20.) 


Section 9607-21. (When license of foreign or alien com- 
pany may be revoked.) Whenever the superintendent of in- 
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surance shall find that any foreign or alien mutual company, 
doing business in this state, does not have the qualifica- 
tions required of such company for admission to this state, 
or that it has not complied with the law, he may revoke 
the license of such company to transact business in this 
state. (104 v. 202, § 21.) 


Section 9607-22. (Every domestic, foreign or alien com- 
pany shall contain the word ‘‘mutual’’, exception.) The name 
of every such domestic, foreign and alien mutual company 
shall contain the word ‘‘mutual.’’ 

This section shall not apply to any company now licensed 
to do business in this state, whose name does not now con- 
tain the word ‘‘mutual,’’ unless it does now, or hereafter 
shall, issue policies which are subject to contingent liability 
or assessment. (104 vy. 202, § 22.) 


A mutual company which issues a policy without the word “mutual” 
thereon, and, by falsely representing that there is no contingent lia- 
bility thereon, induces its acceptance, commits a fraud on the policy- 
holder. A person who, after he had notified the agent that he would 
not accept any assessment insurance, receives such a policy and re- 
tains it until he receives notice of an assessment, is not liable to the 
receiver of the company. 

Williams v. Receiver, 10 C. C. n. s. 422; 20 C. D. 197 (1907). 

Swing v. Crane, 11 C. C. n. s. 297 (1908); aff’d, no rep., 79 O. S. 

461. 

But where the policy shows on its face that it is issued by a mutual 
company, a policyholder can not defend on the ground of fraud as against 
innocent creditors, although he was deceived as to the character of the 
insurance. 

Mansfield v. Ice Co., 28 W. L. B. 113 (C. P. 1892). 

Insurance Co. v. Sorter, 1 Cleve. L. R. 183 (1878) 

Mansfield v. Woods, 29 W. L. B. 111 (C. P. 1893). 

Earlier cases held that a member can not avoid liability on the ground 
that the corporation was not properly organized to do business or had 
not complied with the law. 

Mansfield v. Woods, 29 W. L. B. 111 (1893). 

Insurance Co. v. Horner, 17 Ohio 407 (1848). 

See Richards v. Swaim, 7 N. P. 68; 9 L. D. 70 (1899). 


Section 9607-23. (Company having similar name of an- 
other not permitted.) No such domestic, foreign, or alien 
mutual company shall be permitted to transact business if 
its name is so similar to any name already in use by any 
company. organized or doing business in the United States, 
as to be confusing or misleading to the public, unless the 
company whose name is so similar shall consent thereto. 
The superintendent of insurance and secretary of state shall 
determine all questions respecting such similarity of names, 
and if they fail to agree, the attorney general shall determine 
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whether any proposed name may be adopted or used. (104 
v. 202, § 23.) 


Section 9607-24. (Maintenance of unearned premium re- 
serve.) Every domestic, foreign and alien mutual company 
shall maintain an unearned premium reserve of fifty per 
centum of the cash premiums received and receivable on un- 
expired risks and policies running one year or less from date 
of policy, and a pro rata amount of all cash premiums re- 
ceived and receivable on all other unexpired risks and poli- 
cies. (104 v. 202, § 24.) 


Section 9607-25. (Retaliatory law shall not apply, when.) 
No retaliatory law of this state, relatmg to insurance com- 
panies, shall apply to any such mutual company organized 
under the laws of any state which has a similar law ex- 
empting mutual fire insurance companies from the retalia- 
tory laws of such state. (104 v. 202, § 25.) 


Section 9607-26. (Laws applicable.) The laws of this 
state governing corporations and the laws relating to insur- 
ance, to the extent they are now or hereafter may be ap- 
plicable to any such mutual companies and not in conflict 
with the provisions of this act [G. C. §§ 9607-1 to 9607-29), 
are hereby made specifically applicable to such mutual com- 


panies. (104 v. 202, § 26.) 


Section 9607-27. (Companies and associations not af- 
fected by this act.) This act shall not affect any company 
now doing business within this state on the premium note 
plan, nor any mutual protective association now or here- 
after organized or doing business under the provisions of 
Tit. IX, Div., III, Subdiv. IJ, Chap. 2 of the General Code 
or amendments thereof, unless such company or associa- 
tion elect to reorganize under the provisions of this act 
[G. ©. §§ 9607-1 to 9607-29]; provided also that the sections 
repealed by this act shall remain in force, so far as applica- 
ble, to any such company or association not so electing. (104 
v. 202, § 27.) 


Section 9607-28. (What companies held organized under 
laws of this state.) Every mutual fire insurance company 
created by or organized under a general or special law of 
this state and doing business herein upon or without the 
premium note plan, which by its policy, by-laws or public 
statements of its financial affairs claims the benefit of the 
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guarantee fund or the contingent liability of its policy-holders 
as provided for in this act [G. C. §§ 9607-1 to 9607-29], shall 
be held as having organized under the laws of this state 
now in force, and be governed by the portions thereof as 
applicable to such company. (104 v. 202, § 29.) 


Section 9607-29. (Refusal to make report forfeits char- 
ter.) Any mutual company which neglects to make and 
forward to the superintendent of insurance an annual report 
of its affairs, as required by law, or refuses to allow him 
free access to its books and papers, and to investigate its 
financial standing if organized under the laws of this state, 
shall thereby forfeit its charter, and the superintendent of 
insurance shall proceed without delay to bring its affairs to 
a close. (104 v. 202, § 30.) 


Section 9607-31. (Deposit of securities to transact busi- 
ness outside state.) That any domestic mutual fire insurance 
company, for the protection of all its policies, may deposit 
with the superintendent of insurance of Ohio, securities of 
the kind hereinafter described, in such sum as shall be neces- 
sary to enable such company to transact business in any 
other state under the laws of said state. (107 v. 500, §1.) 


Section 9607-32. (Execution of receipt; record of securi- 
ties.) Said superintendent of insurance shall execute his re- 
ceipt therefor to the depositing company, safely keep such 
securities as provided by law until same be withdrawn by 
the depositing company as hereinafter provided, and also 
keep in his office a record in which shall be entered the 
name of the company so owning and depositing such securi- 
ties, the name of the debtor, the par value and serial num- 
ber of each such security, the date of its maturity, and the 
date of maturity and amount of each installment of interest 
to become due. (107 v. 500.) 


Section 9607-33. (Securities specified; registration.) Said 
securities shall consist of United States bonds, bonds of the 
state of Ohio or bonds of a county or incorporated city of 
this state, issued in conformity with law, not estimated above 
their par value, which, before being deposited, shall be regis- 
tered by the company in favor of ‘‘the superintendent of in- 
surance of the state of Ohio in trust for the benefit and se- 
eurity of all the policy-holders of said company.’’ (107 v. 
500.) 


Federal farm loan bonds may be deposited. § 9518-2. 
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Section 9607-34. (Collection and deposit of principal and 
interest.) Said superintendent of insurance shall collect and 
pay over to the depositing company the principal and inter- 
est on said securities as same mature, but before receiving 
the proceeds of the principal sum of any deposited security, 
the company shall substitute securities of the required char- 
acter equal in amount to those maturing. (107 vy. 501.) 


Section 9607-35. (Exchange of securities.) Such deposit- 
ing company at any time may exchange for any securities 
so deposited other securities of lke character which shall 
be deposited and handled in all respects as said original de- 
posit. (107 v. 501.) 


Section 9607-36. (Certification under seal, of deposits.) 
Upon request of the depositing company, said superintendent 
of insurance shall certify under the seal of his office to the 
insurance department of any other state, or to any other 
interested person, to the fact of such deposit, and the amount 
and description of the securities so on deposit. (107 v. 501). 


Section 9607-37. (Examination of securities, annually.) 
Every insurance company having securities deposited in the 
office of the superintendent of insurance, may, once during 
each calendar year, at such proper time as the company may 
select, cause its securities so deposited to be examined by 
its president, secretary or other agent whom it may desig- 
nate for that purpose. (107 v. 501.) 


Section 9607-38. (Surrender of securities upon termina- 
tion of liability; examination of records.) No part of the 
securities so deposited shall be surrendered by said superin- 
tendent of insurance to the depositing company until lia- 
bility shall have terminated on all policies for whose benefit 
the securities have been deposited. When liability on all 
such policies shall have terminated, the depositing company 
may apply to said superintendent of insurance for the sur- 
render of the deposited securities, thereupon the president 
or principal officer and secretary of the company shall make 
oath that all liability on such policies has terminated and 
said superintendent of insurance shall cause an examination 
to be made of the records and files of the company and if it 
appear that liability no longer exists, the superintendent 
shall surrender such securities to the depositing company. 
Such superintendent of insurance, ninety (90) days prior 
to the time of surrendering same, shall advise of the contem- 


1907 INSURANCE OTHER THAN LIFE. G. C. § 9609 


plated withdrawal by registered mail addressed to all per- 
sons who may have been notified of the fact of such deposit 
under section 9607-36 hereof. (107 v. 501.) 


CHAPTER 3. 


LIVE STOCK. 


§ 9608. Association for insurance § 9615. Examination. 
against loss by death of § 9616. Applications necessary. 


domestic animals. § 9617. When company may com. 
§ 9609. Certificate of organization. mence business. 
§ 9610. Certificate to be filed. § 9618. When charter shall be for- 
§ 9611. Election of officers. feited. 
§ 9612. Constitution and by-laws. § 9619. Bond of secretary and 
§ 96138. Annual statement; renew- treasurer. 

al certificate; fee. § 9620. Directors. 
§ 9614. Failure to make statement. 


Section 9608. (Association for insurance against loss by 
death of domestic animals.) Any number of persons of law- 
ful age, residents of this state, not less than five, may asso- 
ciate themselves together for the purpose of becoming a 
body corporate, and insure themselves, and any person be- 
coming a member of such corporation, in accordance with 
the rules and regulations thereof, against loss from death 
of domestic animals, and assess upon and collect from each 
other such sums of money, from time to time, as are neces- 
sary to pay losses which occur from the death of such ani- 
mals to any member of the corporation, and incidental ex- 
penses and may assess upon and collect from each other 
an amount equal to the average yearly losses and expenses, 
such average yearly losses and expenses to be based upon 
the preceding three years, the same to be treated as a sur- 
plus; such surplus to be used in paying losses and expenses 
that may occur, and if invested, to be under the provisions 
of sections 9518 and 9519 of the General Code. (June 9, 
Soi1, 102 v. 355; R. S. Sec. 3691-1; April 15, 1889, 86 v. 


377.) 


The articles of incorporation must show that all the incorporators 


are residents of Ohio. 

Rep. Atty. Gen. 1910-1911, p. 223. 

In case of failure to pay a certificate, the holder need not seek specific 
performance to levy assessments, but may sue at law for the sum stipu- 


lated in certificate. 
Hall v. Live Stock Ass’n, 25 W. L. B. 79 (C. P. 1891). 


Section 9609. (Certificate of organization.) Such per. 
sons shall make and subscribe a certificate, setting forth 


therein: 
1. The name by which the corporation is to be known. 
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2. The place which is chosen as its principal office. 

3. The object of the corporation, which shall only be 
to enable its members to insure each other against loss from 
death of domestic animals, and to enforce any contract by 
them entered into, whereby they specifically agree to be 
assessed for the payment of losses and incidental expenses. 

4. An acknowledgment of the signing of such certificate 
before a notary public, or other officer authorized to take 
the acknowledgments of deeds and mortgages. (R.. 8. Sees 
3691-2; April 15, 1889, 86 v. 378, § 2.) 


Section 9610. (Certificate to be filed.) Such certificate 
shall be filed in the office of the secretary of state, and a 
copy thereof duly certified by such secretary, shall be evi- 
dence of the existence and due incorporation of the com- 
pany for the purposes therein named. (R. S. See. 3691-3; 
April 15, 1889, 86 v. 378, § 3.) 


Section 9611. (Election of officers.) When such certifi- 
cate is so filed, and a certified copy thereof forwarded to 
the company, the persons named therein shall elect their 
directors, a president, secretary, treasurer, and such other 
officers as are necessary for doing the business and accom- 
plishing the objects of the company, to serve for one year, 
or until their successors are duly elected and qualified. 
Such officers shall thereafter be elected annually, by the 
members of the association, at such time as is fixed upon in 
the constitution. Such company so organized shall not in- 
sure against loss by death of domestic animals for others 
than members of the company who are bona fide residents 
of this state. (R. S. Sec. 3691-4; April 15, 1889, 86 Vv. 
378, § 4.) 


Section 9612. (Constitution and by-laws.) Every such 
company shall adopt such constitution and by-laws consistent 
with the constitution and laws of this state and the United 
States, as in the judgment of its members best will subserve 
its interests and purposes. All persons who obtain insur- 
ance in the company shall thereby become members thereof, 
with power to vote at regular meetings of members, upon 
all subjects, and also be held, in law, to comply with all the 
provisions and requirements of the company. (R. S. See. 
3691-5; April 15, 1889, 86 v. 378, § 5.) 


Where the constitution and by-laws of an association provided that 
payment of dues entitled the person to membership, “so long as he carries 
insurance and for one year thereafter,” members were liable for assess- 
ments, in the opinion of the attorney general, during the entire year of 
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their membership, regardless of whether they had property insured during 
all ot sucn period. ; 
Rep. Atty. Gen. 1908-1909, p. 343. 


Section 9613. (Annual statement. Renewal certificate. 
Fee.) The president, or vice-president, and secretary of 
such company, annually on the first day of January, or 
within thirty days thereafter shall prepare, under oath, and 
deposit in the office of the superintendent of insurance, a 
statement of the condition of the company on the thirty-first 
day of December then next preceding, exhibiting such facts 
as are enumerated in section ninety-five hundred and ninety, 
applicable to such companies, and such other information 
as is necessary to reveal the financial condition and general 
management of the company, as the superintendent requires 
in a printed form, to be by him supplied for that purpose. 

Upon filing its annual statement, the superintendent shall 
annually issue a renewal certificate to such company, if he 
finds the company has complied with the law. For filing 
each such annual statement and for each certificate and 
renewal certificate, every such company shall pay to the 
Superintendent for the use of the state, five dollars to cover 
the cost of filmg annual statement and fee for issuing such 
certificate. (April 23, 1910, 101 v. 129; R. S. Sec. 3691-5; 
April 15, 1889, 86 v. 878, § 5.) 


Section 9614. (Failure to make statement.) Any such 
company failing to make and deposit such statement, or to 
reply to any inquiry of the superintendent of insurance, shall 
be subject to a forfeiture of five hundred dollars, and an 
additional five hundred dollars for every month it thereafter 
transacts any business of insurance, and shall forfeit its right 
to do the business contemplated by this chapter. The super- 
intendent by proceedings in quo warranto shall enforce such 
forfeiture. (R. S. See. 3691-5; April 15, 1889, 86 v. 378, § 5.) 


Section 9615. (Examination.) The superintendent of in- 
surance, whenever he deems it advisable, may cause an ex- 
amination of the affairs of such company to be made by one 
or more disinterested persons, at the expense of the com- 
pany, the expense not to exceed five dollars per day for each 
person employed. If upon such examination, it appears that 
it is exercising powers or franchises contrary to law, the 
Superintendent shall institute proceedings in quo warranto 
against the company, and if it be found, in such proceed- 
ings, that it has exercised powers or franchises contrary 
to law, a forfeiture of its right to do business shall be de- 
clared. (R. S. Sec. 3691-6; April 15, 1889, 86 v. 379, §6.) 
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Section 9616. (Applications necessary.) No company 
organized under this chapter shall issue any certificate or 
policy of insurance until bona fide applications for insurance 
to the amount of fifty thousand dollars have been filed with 
the secretary of the company, and a statement of such fact 
sworn to by the secretary and president, filed with and 
approved by the superintendent of insurance. The treasurer 
- of such company shall not receive money, as treasurer, until 
he has filed with the superintendent his bond, payable to 
the state of Ohio, for the benefit of the members of such 
company, in the sum of ten thousand dollars, with security, 
to be approved by the superintendent. Such bond shall be 
conditioned for the faithful application of all money coming 
into his hands as treasurer. (R. S. Sec. 3691-7; April 15, 
1889, 86 v. 379, §7.) 


Section 9617. (When company may commence business.) 
When the statement of the secretary and president, and the 
bond of the treasurer required by the preceding section, are 
filed and approved by the superintendent of insurance, he 
shall issue, to such company, his certificate, certifying that 
fact, and such certificate shall constitute the authority of 
the company to commence business. (R. S. See. 3691-8; April 
15, 1889, 86 v. 379, § 8.) 


Section 9618. (When charter may be forfeited.) Should 
the amount at risk in such company be reduced below fifty 
thousand dollars, it shall issue no more certificates or poli- 
cies of insurance until bona fide applications, sufficient to 
restore the insurance to such amount have been secured, 
and a sworn statement of that fact is filed with and approved 
by the superintendent of insurance, and by him certified to 
the company. If such company fails to restore such amount, 
for the period of six months, it shall forfeit its right to do 
business. When its liabilities exceed seven per cent of the 
amount of risk in foree, as determined by the last preceding 
assessment, such company shall be deemed to be insolvent, 
and to have forfeited its charter. Such forfeiture shall be 
enforced by the superintendent of insurance by proceedings 
in quo warranto. (108 (Pt. 1) v. 72; B.S. Sec. 3691-9; 86 v. 
380, § 9.) 


Section 9619. (Bond of secretary and treasurer.) The 
treasurer and secretary of such companies shall give bond 
for the faithful performance of their duties, to the directors 
or trustees thereof, in such sum and with such security as 
are prescribed in the by-laws of the company, the security 
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to be approved by its directors or trustees. (R. S. See. 3691- 
10; April 15, 1889, 86 v. 380, § 10.) 


Section 9620. (Directors.) The directors or trustees of 
such company before qualified, shall take an oath, to be 
administered by any officer authorized to take acknowledg- 
ments of deeds, faithfully to perform their official duties. 
(R. S. Sec. 3691-11; April 15, 1889, 86 v. 380, § 11.) 


CHAPTER 4. 
CREDIT GUARANTY. 

§ 9621. Organization. § 9629. Annual statements. 
§ 9622. Capital stock. § 9630. Companies of other states. 
§ 9623. Increase of capital stock. § 9631. When company of other 
§ 9624. Investment of capital. state exempted from mak- 
§ 9625. Certificate and authority to ing deposit. 

do business. § 9632. Forfeiture of right to do 
§ 9626. Deposits. business. 
§ 9627. Powers. § 9633. Examination. 
§ 9628. May purchase certain ac- 

counts. 


Section 9621. (Organization.) Any number of persons, 
not less than five, may associate and form a company to 
guarantee and indemnify merchants, manufacturers, traders 
and those engaged in business, and giving eredit, from loss 
and damage by reason of giving and extending credit to 
their customers and those dealing with them, by making, 
acknowledging and filing articles of incorporation pursuant 
to, and by complying with sections ninety-three hundred and 
forty, ninety-three hundred and forty-one and ninetv-three 
hundred and forty-two. (R. S. Sec. 3691-14; May 2, 1902, 
95 v. 345; May 21, 1894, 91 v. 415.) 


Under the language of paragraph two of § 9510 permitting a com- 
pany to “guarantee the performance of contracts other than insurance 
policies” a credit insurance company may be organized or admitted under 
§ 9510 et seq. 

4 Opins. Attys. Gen. 535 (1893). 

A credit insurance bond required notice of insolvency of each 
debtor, within a fixed time, and provided that knowledge by or 
notice to any agent or representative other than certain designated 
officers should not estop the company from enforcing any provisions 
of the policy or be a waiver. he insured, within the time fixed, 
gave notice on a blank form furnished by the company but did not 
fully comply with the requirements as to notice. The company began 
an investigation and one of the designated officers corresponded with 
the insured and had full knowledge of all facts of which the in- 
sured was required to give notice. Held, knowledge of the officer 
was notice to the company, and its action waived the more formal 
notice. Koblitz v. Indemnity Co., 92 O. S. 272 (1915). 

An insured notified his insurer that a debtor had been adjudged 
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a bankrupt. The insurer replied that it had been informed that the 
debtor was ‘‘closed out under execution’’ and the proof showed that 
the latter was correct. Held, immaterial, as the bond covered either 
event, and the insured had prompt and sufficient notice of the 
threatened loss, and did not dispute liability on the ground of defec- 
tive notice. Casualty Co. v. Fechheimer, 220 Fed. 401 (C. C. A. Ohio 
1915). 


Bond construed; provisions as to losses during terms of original 


and renewal bonds, and amount of loss to be born by insured. Cas- 
ualty Co. v. Fechheimer, 220 Fed. 401 (CO. C. A. Ohio 1915). 


Section 9622. (Capital stock.) No such company shall 
be organized with a less capital than one hundred thousand 
dollars, the whole of which, before proceeding to business, 
shall be paid in and invested in treasury notes, in stocks or 
bonds of the United States, in stocks or bonds of the state 
of Ohio, or a municipality or county thereof, or in mortgages 
on unincumbered real estate within this state, worth double 
the amount loaned thereon at the time the loan is made. 
(R. S. See. 3691-15; May 2, 1902, 95 v. 845; May 21, 1894, 
91 v. 415.) 


Section 9623. (Increase of capital stock.) Such company 
may increase its eapital stock as provided in section ninety- 
three hundred and forty-five. (R. S. Sec. 3691-16; May 2, 
1902, 95 v. 345; May 21, 1894, 91 v. 415.) 


Section 9624. (Investment of capital.) Such company 
may invest its capital stock and change such investment as 
provided in section ninety-three hundred and forty-six. But 
it shall not commence business until it has made the deposit 
of securities required by such section, which shall be held 
and controlled by the superintendent of insurance for the 
purpose and in the manner provided in sections ninety-three 
hundred and forty-six, ninety-three hundred and forty-seven 
and ninety-three hundred and forty-eight. (R. S. See. 3691- 
17: May 2, 1902, 95 v. 345; May 21, 1894, 91 v. 415.) 


Section 9625. (Certificate and authority to do business.) 
When such company is fully organized and has deposited 
the requisite amount of securities as hereinbefore provided, 
together with a certified copy of the papers required by 
this chapter, unless he finds the name assumed by it so 
nearly similar to that of another company organized in this 
state as to lead to uncertainty or confusion on the part of 
the public, the superintendent of insurance shall furnish such 
company with a certificate of such deposit and of authority 
to transact business. (BR. & Sec. 3691-18; May 2) 100summ 


v. 345; May 21, 1894, 91 v. 415.) 
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Section 9626. (Deposits.) No such company shall un- 
dertake any business or risk until it also deposits with the 
superintendent of insurance, for the benefit and security of 
its policy-holders, fifty thousand dollars in bonds of. the 
United States, the state of Ohio, or a county, township, city 
or other municipality in this state, which he shall not re- 
ceive at more than their par value, but which may be ex- 
changed from time to time, for other securities, and so long 
as it continues solvent and complies with the laws of this 
state, he shall permit it to collect the interest on such de- 
posits. (R. S. Sec. 3691-19; May 2, 1902, 95 v. 345; May 21, 
1894, 91 v. 415.) 


Section 9627. (Powers.) When such company has com- 
plied with all of the foregoing requirements, it may agree 
to pay to merchants, manufacturers, dealers and persons 
engaged in business and giving credit, the debt or debts, or 
such part thereof as is agreed upon, or which may be there- 
after owing to them; and to indemnify them from loss on 
account thereof in such an amount or per cent as is agreed 
upon, and to charge and receive therefor such sum or per 
cent as the consideration for such an agreement, guaranty 
or indemnity, as is agreed upon between it and the person 
guaranteed or indemnified, and to buy, hold, own and take 
an assignment of any claims, accounts and demands so guar- 
anteed, and to hold, own and collect them, and enforce col- 
lection thereof by action the same as the original holder and 
owner might or could do. Such corporation may also guar- 
antee the payment of money for personal services under con- 
tract of hiring. (R.S. See. 3691-19; May 2, 1902, 95 v. 345; 
May 21, 1894, 91 v. 415.) 


Section 9628. (May purchase certain accounts.) Such 
corporation may use its capital stock, or funds accumulated 
in the course of its business to purchase or pay for any 
claim or demand, the payment of which it has guaranteed, 
or against the loss of which it has indemnified the holder. 
Such of its capital stock or accumulated funds as are not so 
used shall be vested in the same classes of securities in 
which the deposit to be made with the superintendent of in- 
surance is required to be invested. But when on account of 
losses or otherwise, the amount of its funds falls below 
such sum as hereinbefore is required to be deposited, no 
further guaranty of indemnity shall be issued until the de- 
ficiency has been made good. (R. S. See. 3691-19; May 2, 
1902, 95 v. 345, §7; May 21, 1894, 91 v. 415.) 
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Section 9629. (Annual statement.) The president or 
vice-president of each company organized under this chap- 
ter, or under the laws of another state, or the general man- 
ager for the United States of a company organized for like 
purposes under the laws of a foreign government, and doing 
business in this state, annually, on the first day of January, 
or within thirty days thereafter, shall prepare under oath 
and deposit in the office of the superintendent of insurance 
a statement of the condition of such company on the thirty- 
first day of December then next preceding, exhibiting the 
following facts and items, in the following form: 

First. The amount of the capital stock of the company, 
specifying the amount paid and unpaid. 

Second. The property or assets held by the company 
specifying: 

1. The value of the real estate owned by it, where it is 
situated, and the value of the buildings thereon. 

2. The amount of cash on hand and deposited in banks 
to the eredit of the company, specifying in what banks it 
is deposited. 

3. The amount of cash in the hands of agents and in 
the course of transmission. 

4. The amount of loans secured by bonds and mortgages 
which are first liens on real estate and on which there is 
less than one year’s interest due. 

5. The amount of loans on which interest has not been 
paid within one year. 

6. The amount due the company on which judgments 
have been obtained, and the cash valued thereof. 

7. The amount of stocks in this state, the United States, 
of any city in this state, and of any other stocks owned by 
the company, specifying the amount, number of shares, and 
the par and market values of each kind of stocks. 

8. The amount of stock held as collateral security for 
loans, with the amount loaned on, and the par and market 
values of each kind of stock. 

9. The amount of unpaid assessments on stock, premium 
notes or contingent liabilities. 

10. The amount of interest due and unpaid, and the 
amount of interest accrued but not due. 

11. The amount of premium notes or contingent liabili- 
ties on which policies or bonds of guaranty or indemnity 
are issued. 

12. The number of policies or bonds of guaranty or i- 
demnity in force. 

13. The amount of premiums received thereon. 

14. The amount and description of all other assets. 
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15. The amount guaranteed under all policies in force. 

Third. The liabilities of the company, specifying: 

1. The amount of losses due and unpaid. 

2. The amount of claims for losses resisted by the com- 
pany. 

3. Gross losses in process of adjustment or in suspense, 
including all reported and supposed losses. 

4. The amount of dividends declared and due and un- 
paid. 

0. The amount of dividends, either cash or serip, de- 
clared, but not due. 

6. The amount of money borrowed, and the security for 
their payment. 

7. The amount of all other existing claims against the 
company. 

Fourth. The income of the company during the preced- 
ing year, specifying: 

1. The amount of cash premiums received. 

2. The amount of notes or contingent assets received for 
premiums. 

3. The amount of interest money received. 

4. The amount of income received from other sources. 

Fifth. The expenditure during the preceding year, speci- 
fying: 

1. The amount of losses paid during the year, stating 
how much thereof accrued prior to and how much after the 
date of the preceding statement, and the amount at which 
losses were estimated therein. 

2. The amount of dividends paid during the year. 

3. The amount of expenses paid during the year, includ- 
ing commissions and fees to agents and officers of the com- 
pany. 

4. The amount paid for taxes. 

5. The amount of all payments and expenditures. 

6. The amount of serip dividend declared. (R. S. See. 
3691-20; May 2, 1902, 95 v. 346; May 21, 1894, 91 v. 415.) 


Section 9630. (Companies of other states.) Any corpora- 
tion, company or association organized under the laws of 
another state of the United States or of a foreign govern- 
ment to transact a like business as that hereinbefore pro- 
vided for, may be admitted and licensed to do business in 
this state. As a condition precedent to being admitted, and 
transacting business in this state, it shall deposit with the 
superintendent of insurance the following: 

1. A certified copy of its charter or articles of incor- 
poration ; 
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2. If the applicant be a corporation, company or associa- 
tion organized under the laws of another state of the United 
States, a certificate from the insurance commission, commis- 
sioner or superintendent of insurance of its own state show- 
ing its authority to do such business, also a certificate from 
such officer that comporations, companies or associations of 
this state engaged in a like business, upon complying with 
the laws of such state, are legally entitled to do business 
therein ; 

3. A statement under oath of its president and secretary, 
or like officers, or of the general manager for the United 
States of a company organized under the laws of a foreign 
government, in the form herein provided for, of its business 
for the preceding year; 

4. A copy of its policy, bond or guaranty, application 
and by-laws; 

5. If the applicant be a corporation, company or asso- 
ciation organized under the laws of another state of the 
United States, a certificate from the insurance commissioner, 
superintendent of insurance or other proper officer of its 
own state, that such company has invested at least one hun- 
dred thousand dollars of its assets in the interest paying 
bonds or stocks of the United States or of this state, 
or of some other state of the United States, of the 
market value of one hundred thousand dollars in the 
city of New York, or in bonds and mortgages on unincum- 
bered real estate in this state, or in the state under the laws 
of which it is organized, of at least double the value of the 
amount loaned thereon, that such securities are held under 
the laws of such state by such officer for the benefit of all 
its policy, bond or guaranty holders, and also stating the 
character of the securities held by such officer and their 
value ; 

6. <A duly certified copy of the resolution of its board of 
directors or authority, duly acknowledged before a notary 
public by the general manager for the United States of a 
company organized under the laws of a foreign government, 
appointing an attorney in this state upon whom service of 
summons or other process in all actions begun in this state 
may be made. (R. S. Sec. 3691-21; May 2, 1902, 95 v. 348; 
May 21, 1894, 91 v. 415.) 

Section 9631. (When company of other state exempted 
from making deposit.) No deposit in this state shall be re- 
quired of any corporation, company or association of another 
state, if it has made the deposit in its own state, referred 
to in the preceding section, and has filed with the superin- 
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tendent of insurance of this state the certificate mentioned 
in that section, as evidence of such deposit. But a corpora- 
tion doing a credit guaranty business in this state, which is 
incorporated by or organized under the laws of a foreign 
government, shall make the deposit with the superintendent 
of insurance of such securities to the amount and for the 
purpose required by sections ninety-five hundred and sixty- 
five and ninety-five hundred and sixty-six. (R. S. Sec. 3691- 
22; May 2, 1902, 95 v. 349; May 21, 1894, 91 v. 415.) 


Section 9632. (Forfeiture of right to do business.) <A 
corporation so organized, or doing business in this state 
under the foregoing provisions, which fails or refuses to file 
a statement or report, shall thereby forfeit its right to do 
business, which forfeiture the superintendent of insurance 
shall enforce by proceedings in quo warranto; and upon his 
written request the attorney-general of the state shall insti- 
tute such proceedings. (R. 8. See. 3691-28; May 2, 1902, 95 
v. 349; May 21, 1894, 91 v. 415.) 


Section 9633. (Examination.) Such corporation, asso- 
ciation or company shall be subject to examination by the 
superintendent of insurance under and pursuant to the pro- 
visions of the laws of this state relative to the examination 
of life insurance companies. (R. S. See. 3691-24; May 2. 
1902, 95 v. 349; May 21, 1894, 91 v. 415.) 


CHAPTER 5. 


BURGLARY AND ROBBERY. 


§ 9634. License. § 96388. Character of business to be 

§ 9635. Requisites for beginning conducted in this state. 
business. § 9639. Liability of policyholders. 

§ 9636. Papers to be filed with su- §.9640. Appointment of attorney 
perintendent of insurance. and service of process. 


~§9637. When may begin to do § 9641. Annual statements. 


business. § 9642. Revocation of authority. 


Section 9634. (License.) An insurance company organ- 
ized or incorporated on the mutual plan under the laws of 
this or any other state for the purpose of insuring against 
loss or damage from burglary and robbery or attempt there- 
at, and securing against the loss of money and securities in 
course of transportation shall be authorized, admitted and 
licensed to do business in this state as hereinafter provided. 
(R. S. See. 3691-24a; April 16, 1900, 94 v. 350.) 


A company to insure against theft should be organized under this 
chapter and not under $9510. Rep. Atty. Gen. 1913, p. 88. Contra, 
4 Opins. Atty. Gen. 526, 653 (1893). 


G. C. § 9637. OHIO PRIVATE CORPORATIONS. 1918 


Section 9635. (Requisites for beginning business.) Be- 
fore such company may transact business in this state, ex- 
cept to solicit and receive applications for insurance and 
premiums, or parts thereof, as hereinafter provided, it shall 
have in force five hundred or more policies on which premi- 
ums are paid in cash, or evidenced by the written contracts 
of the policy-holders, on which not less than one-fifth of the 
amount has been paid in cash. The cash and contracts for 
premiums shall amount in the aggregate to a sum not less 
than one hundred thousand dollars. The premium contracts 
so held shall constitute a part of the valid assets of the com- 
pany. (R. S. Sec. 3691-24b; April 16, 1900, 94 v. 351, § 2.) 


Section 9636. (Papers to be filed with superintendent 
of insurance.) Every such company, association or part- 
nership shall also file a certified copy of its charter, articles 
of incorporation or deed of settlement, together with a 
statement under the oath of the president or vice-president 
and secretary of the company for which he or they act, con- 
taining its name, the place where located, a detailed state- 
ment of its assets, the number of its policy-holders, the ag- 
gregate amount of premium contracts, the amount of cash 
on hand, in bank, or in the hands of agents, the amount of 
real estate, and how it is encumbered by mortgage, the 
number of shares of stock of every kind owned by the com- 
pany, its par and market value, amount loaned on bond and 
mortgage, the amount loaned on other securities, and the 
kind and amount loaned on each, and the estimated value 
of the whole amount of such securities, and other assets or 
property of the company; also, its indebtedness, the amount 
of losses adjusted and unpaid, the amount incurred and in 
process of adjustment, the amount resisted by the company 
as illegal and fraudulent, and all other claims existing 
against the company; and for a company organized under 
the laws of another state, a copy also of the last annual 
report, if any, made under any law of such state. (R. 5S. 
Sec. 8691-24c; April 16, 1900, 94 v. 351, § 3.) 


Section 9637. (When may begin to do business.) No 
agent shall be allowed to transact business for such com- 
pany whose reinsurance reserve, as required herein is impaired 
to the extent of twenty per cent thereof, while such deficiency 
continues, nor shall any agent act for any company or com- 
panies hereinbefore referred to, directly or indirectly, im 
taking risks or transacting the business of burglary and rob- 
bery insurance or the insurance of the safe shipment of 
money and securities, without procuring from the superin- 
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tendent of insurance a certificate of authority, stating that 
such company has complied with all requirements of law, 
which apply to such companies. As to a company organ- 
ized under the laws of another state there shall be added 
the name of the attorney appointed to act for it. (R. S. 
Sec. 3691-24c; April 16, 1900, 94 v. 351, §3.) 


Section 9638. (Character of business to be conducted in 
this state.) Such a company organized, admitted and _li- 
censed to transact business in this state, shall confine its line 
of business to that stated in the first section of this chapter, 
and within this state, to banks, bankers, loan companies, 
trust companies, city and county treasurers, and not issue 
any policy to any person, firm or corporation therein, other 
than banks, bankers, loan companies, trust companies, city 
and county treasurers. Every such company shall set aside 
a reinsurance reserve of fifty per cent of its premiums for 
unexpired term, whether collected in cash or represented 
by the obligations of the policy-holders, as written in its 
policies. (R. 8S. See. 3691-24d; April 16, 1900, 94 v. 352, § 4.) 


Section 9639. (Liability of policyholders.) Policy-hold- 
ers of a company organized and admitted to transact such 
business in this state shall be lable to pay the membership 
fee and premium on their insurance as paid or contracted 
to be paid at the time the policy is taken out, but not for 
any further or other assessments or claims on the part of 
the company or its policy-holders. The membership fees 
and premiums agreed upon may be collected in cash at the 
time the policy is issued or evidenced by written obligation 
of the policy-holder, as agreed upon by him and the com- 
pany. Such payment or obligation shall be the limit of the 
lability of the policy-holder to the company for premium 
on his insurance. (R. S. Sec. 3691-24e; April 16, 1900, 94 
¥y. 352, § 5.) 


Section 9640. (Appointment of attorney and service of 
process.) No insurance company, association or partnership 
incorporated by or organized under the laws of another state 
of the United States for any of the purposes hereinbefore 
specified, directly or indirectly shall take risks or transact 
any business of insurance in this state by any agent therein, 
until it appoints the superintendent of insurance as an at- 
torney on whom process of law can be served, and files in 
his office a written instrument duly signed and sealed, certi- 
fying such appointment. Any process issued by a court ot 
record in this state, and served upon such attorney by the 
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proper officer of the county in which he resides or is found, 
shall be a sufficient service of the process upon such com- 
pany. (R. S. Sec. 3691-24f; April 16, 1900, 94 v. 352, § 6.) 


Section 9641. (Annual statements.) The statement and 
evidence of membership, assets and investments hereinbefore 
required shall be renewed from year to year in such manner 
and form as required by the superintendent of insurance 
with an additional statement of the amount of premiums 
received in this state during the preceding year, so long as 
such agency continues. The superintendent, on being sat- 
isfied that the membership, assets, securities and investments 
remain secure, as hereinbefore mentioned, shall furnish such 
renewal. (R.S. Sec. 3691-24¢; April 16, 1900, 94 v. 352, § 7.) 


Section 9642. (Revocation of authority.) If a corpora- 
tion organized as hereinbefore provided, and doing business 
in this state, violates any of the provisions of this chapter, 
the superintendent of insurance shall revoke its authority 
to do business in this state, and no renewal of authority 
shall be granted to it for a period of one year after such 
revocation. (R. S. See. 3691-24¢; April 16, 1900, 94 v. 
352, § 7.) 
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PART XX, 
BUILDING AND LOAN ASSOCIATIONS. 


ORGANIZATION AND POWERS. 


§ 9643. Definition of terms. Duty § 9652. Withdrawal of deposits. 
of secretary of state. § 9653. Cancellation. 
§ 9643-1. Superintendent of building § 9654. Rules as to minors. 
and loan to certify to § 9655. Property, leasing, holding 
secretary of state. of. 
§ 9643-2. Appeal from order with- porte. Borrowing money. 
holding certificate. Pro- 9657. Security for loan. 
cedure on appeal. Appli- § 9658. Cancellation of loan. 
cation to probate court. § 9659. Reserve and undivided 
Witness fees; how paid. profit fund. 
§ 9643-3. When secretary of state § 9660. Idle funds, how invested. 
shall record; copies. § 9661. May deposit idle funds. 
§ 9543-4. Shall not establish branch- § 9662. Consent of superintendent 
es; shall begin business to sell. 
within one year. Hea Distribution of earnings. 
§ 9644. Name. 9664. Certificate of increase, de- 
§ 9645. Capital stock. Names and crease, etc., where filed. 
addresses of officers. § 9665. Dissolution. 
Amount of stock. Com- 9666. Amendment of articles. 
missions for sale of stock. 9667. Constitution and by-laws. 
Certificate. When _ busi- 9668. Other powers. 
ness may commence. What § 9669. Depositary of funds. 
certificate shall contain. § 9670. Bank books; officers, em- 
9646. Directors, term of office. ployees and bonds. Who 
9647. Powers. eligible as bondsmen. 
§ 9648. Receiving of deposits; § 9671. Reserve fund. 
joint accounts. § 9672. Expenses, how paid. 
§ 9649. Stock issue; vote of hold- § 9673. Dividends. 
er. Loans. § 9674. Losses. 
Doane: Assessments. § 9675. Listing of shares for tax- 
9651. Withdrawal of stock de- ation. 


posits. 


Section 9643. (Definition of terms. Duty of secretary of 
state.) A corporation for the purpose of raising money to 
be loaned to its members, and others, shall be known in this 
chapter and in the laws relating to the department of build- 
ing and loan associations, as a ‘‘building and loan associa- 
tion’’ or as a ‘‘savings association.’’? Associations organized 
under the laws of this state shall be known as ‘‘domestie’’ 
associations and those organized under the laws of other 
States or territories as ‘‘foreign’’ associations. Associations 
may be organized and conducted under the general laws of 
Ohio relating to corporations, except as otherwise provided 
in this chapter; but, upon receipt of articles of incorporation 
and all papers relating thereto, the secretary of state shall 
forthwith transmit to the superintendent of building and 
loan associations a copy thereof and shall not record such ar- 
ticles of incorporation until duly authorized to do so by the 
Superintendent of building and loan associations as herein- 
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after provided. (110 v. 65; May 11, 1908, 99 v. 528, §1; 
R. S. Sec. 3836-1; May 1, 1891, 88 v. 469.) 


Inspector of building and loan associations, §§ 674 to 695. 

Foreign associations, §§ 678 to 681. 

Building and loan associations are corporations formed for profit, 
having a capital stock. The respective powers and duties of the corpora- 
tion, and its members, are to be decided according to the statutes of Ohio 
relating to such corporations. 

Hinman v. Ryan, 3 C. C. 529; 2 C. D. 305 (1888). 

This act does not grant “banking powers” within the meaning of 
article 13, §7 of the constitution. 

Bates v. Association, 42 O. 8S. 655 (1885). 

A building and loan association is not a bank. 

Rep. Atty. Gen. 1910-1911, p. 901. 

A building association is not exempt from federal income taxes, 
where it has eliminated the element of mutual interest between its 
stockholders on the one hand and its depositors and borrowers on 
the other, and devotes itself to receiving deposits from, and loaning 
money to, the general public for the profit of its stockholders. 
Lilley B. & L. Co. v. Miller, 280 Fed. 143; 20 O. L. .R. 91 (1922). 
Decisions under former acts. 

See Simpson vy. Association, 38 O. S. 349 (1882). 

Association v. Gallagher, 25 O. S. 208 (1874). 

Sayle v. Loan Co., 2 C. C. n. 8s. 401; 15 C. D. 503 (1904) ; aff’d, no 

rep.. 72 O. S. 639. 
Association v. Vogeler, 7 N. P. 605; 5 L. D. 581. 


Section 9643-1. (Superintendent of building and loan to 
certify to secretary of state. Misleading names.) Upon re- 
eeipt of the articles of incorporation of such proposed build- 
ing and loan association, the superintendent of building and 
loan associations shall immediately examine into all the 
facts connected with the formation of such proposed corpora- 
tion, including its location and proposed inecorporators, and 
if it appears that such corporation if formed, will be law- 
fully entitled to commence the business for which it is or- 
eanized and entitled under the law to conduct, the superin- 
tendent of building and loan associations shall so certify to 
the secretary of state, who shall thereupon record such 
articles of incorporation. But the superintendent of build- 
ing and loan associations may refuse to certify to the secre- 
tary of state, if upon such examination and investigation he 
has reason to believe that the proposed corporation is to be 
formed for any other than legitimate building and loan 
business, or that the character and general fitness of the 
persons proposed as incorporators in such corporation are 
not such as to command the confidence of the community 
in which such corporation is proposed to be located or that 
the public convenience and advantage will not be promoted 
by its establishment, or that the name of the proposed cor- 
poration is likely to mislead the public as to its character 
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or purpose; or if the proposed name is the same as one al- 
ready adopted or appropriated by any existing building and 
loan association in this state, or so similar thereto as to be 
likely to mislead the public, unless the place of business of 
such proposed corporation is to be located in a county other 
than the one in which any corporation bearing such similar 
name is then doing business. (110 vy. 65.) 


* 


Section 9643-2. (Appeal from order withholding certifi- 
cate. Procedure on appeal. Application to probate court. 
Witness fees; how paid.) If the superintendent of building 
and loan associations withholds such certificate, an appeal 
may be made to a board composed of the governor, superin- 
tendent of building and loan associations and the attorney 
general. The decision of such board in the matter shall be 
final and the superintendent of building and loan associa- 
tions shall thereupon so certify its action to the secretary 
of state. Such board shall prescribe the rules and procedure 
under which all appeals shall be made and heard, and may 
from time to time amend the same. Upon its order, the 
superintendent of building and loan associations shall sum- 
mon in writing, under his seal, any person resident of this 
state, to appear before such board and testify in relation to 
any such appeal, and in the event of the failure of any per- 
son summoned to appear before such board to testify as 
herein provided, the Superintendent of building and loan 
associations shall apply to the probate court of the county 
in which such proposed corporation is to be located to issue 
a subpoena to such person to appear before such board. Up- 
on such application the probate Judge shall issue a subpoena 
for the appearance forthwith of such persons before such 
board to give testimony. Whoever, being so subpoenaed, 
fails to appear or appearing, refuses to testify, shall be sub- 
ject to like proceedings and penalties for contempt as wit- 
nesses in action pending in the probate court. Each witness 
who appears before the board or probate court by order of 
the superintendent of building and loan associations, shall 
receive for his attendance, the fees and mileage provided 
for witnesses in civil cases in the common pleas court, not 
limited, however, to county lines, which shall be audited 
and paid by the state out of moneys provided for, for the 
department of building and loan associations upon the pre- 
sentation of proper voucher, sworn to by such witness and 
approved by the superintendent of building and loan asso- 
clations. (110 v. 66.) 
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Section 9643-3. (When secretary of state shall record; 
copies.) Upon receipt of such certificate from the superin- 
tendent of building and loan associations, the secretary of 
state shall record said articles of incorporation; one copy 
thereof, duly certified by the secretary of state shall there- 
upon be furnished to the incorporators of such corporation, 
and one copy to the superintendent of building and loan 
associations, to be by him filed in his office. All certificates 
thereafter filed in the office of the secretary of state relating 
to such corporation shall be recorded and a certified copy 
thereof forthwith furnished the superintendent of building 
and loan associations and filed in his office. (110 v. 67.) 


Section 9643-4. (Shall not establish branches; shall begin 
business within one year.) No association shall establish 
more than one office nor maintain branches other than those 
already established except with the approval of the super- 
intendent of building and loan associations, previously had 
in writing, and any such association failing to commence 
business within one year from the date of issuance of articles 
of incorporation shall cease to exist and such articles of in- 
corporation shall be null and void. (110 v. 67.) 


Section 9644. (Name.) The name‘of every such corpo- 
ration hereafter organized, or heretofore organized and here- 
after changing its name, shall begin with any word it may 
select, and end with the word ‘‘company’’ or with the word 
‘“association.’’? It also shall use its name in any order it 
designates, and if it so desires, with other words not forbid- 
den by law, any one or more of the following words, or 
combinations of words, at its option: ‘‘Savings’’, ‘‘build- 
ing’’, ‘‘loan’’, ‘‘savings and loan’’, or ‘‘building and loan’’. 
But such association shall not use the words ‘‘bank’’, ‘‘bank- 
ing’’ or ‘‘trust’’, nor any one or more of them in combina- 
tion. (May 11, 1908, 99 v. 528, § 2.) 


The words “Loan and Savings Association” may be used in name. 

Rep. Atty. Gen. 1909-1910, p. 102. 

brior to the enactment of this section the words “Loan and Trust 
Company” in a name were authorized. 

Cramer vy. Trust Co., 72 ©. 8. 395, 402 (1905). 


Section 9645. (Capital stock. Names and addresses of 
officers. Amount of stock. Commissions for sale of stock. 
Certificate. When business may commence. What certificate 
shall contain.) Where capital stock is named in the articles 
of incorporation it shall be deemed to refer to the authorized 
capital and the organization may be completed and business 
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commenced when a sum equal to five per cent thereof is 
subscribed and paid in, which amount must thereafter be 
maintained, and the name and addresses of its officers and 
not less than two copies of its constitution and by-laws have 
been filed with the superintendent of building and loan as- 
sociations, and approved by him and no such corporation 
shall transact any business whatever except such as is inci- 
dental and necessary to its preliminary organization until it 
has been authorized by the superintendent of building and 
loan associations to do so, and no amendment to such con- 
stitution or by-laws shall become effective until approved by 
him. The authorized capital of such corporation shall be not 
less than three hundred thousand dollars; provided that in 
cities the population of which exceed five thousand, such 
capital shall be not less than five hundred thousand dollars. 
The stock sold by any building and loan association shall be 
accounted for to the association in the full amount paid for 
the same. No commission or fee shall be paid to any person, 
association or corporation for selling such stock. The super- 
intendent of building and loan associations shall refuse au- 
thority to commence business to any building and loan as- 
sociation, if commissions, contributions, or fees have been 
paid, or have been contracted to be paid, directly or in- 
directly by the building and loan association, or by anyone, 
to any person, association or corporation for securing sub- 
scriptions for or selling stock in such building and loan as- 
sociation. When a certificate is transmitted to the superin- 
tendent of building and loan associations, signed by the 
president, secretary or treasurer of such corporation notify- 
ing him that the required amount of capital stock of such 
corporation is subscribed, and paid in, and that such eor- 
poration has complied with all the provisions of law re- 
quired to be done before it can be authorized to commence 
business, the superintendent of building and loan associa- 
tions shall examine into its affairs, ascertain especially the 
amount of money paid in on account of its capital, the 
name and place of residence of each director, the amount of 
capital stock paid in of which each is the owner in cood 
faith, and whether such corporation has eomphed with all 
the provisions of law required to entitle it to engage in busi- 
ness. If upon such examination of the facts referred to and 
of any other facts which may come to the knowledge of the 
Superintendent of building and loan associations he finds 
that such corporation is lawfully entitled to commence busi- 
ness, he shall give it a certificate under his hand and official 
Seal that it has complied with all the provisions required by 
law and is authorized to commence business. Books or rec- 
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ords shall be kept by every building and loan association, in 
which shall be entered the name and the last known address 
of each stockholder, the number of shares or fractions of 
shares or of stock deposits held by each and the time each 
person became a stockholder; also all transfer of stock, 
stating the time when made, the number of shares or of 
stock deposits and by whom transferred. (110 v. 67; May 11, 
1908, 99 v. 528, §3; R. S. Sec. 3836-2; May 1, 1891, 88 v. 469.) 


Prior to the amendment of 110 v. 67 this section did not require 
any part of the five pereent of the subscribed capital to be paid in 
before business was commenced. Rep. Atty. Gen. 1912, p. 905. 

The charter of an association can not be forfeited for non-user 
unless it has continued for five years. Rep. Atty. Gen. 1912, p. 904; 
G. C. § 12323. 


Section 9646. (Directors, term of office.) Directors may 
be elected for any term, not less than one year nor longer 
than three years. If such term be longer than one year, it 
shall be so arranged that as nearly as may be, the term of 
office of an equal number of directors will expire each year. 
(May 11, 1908, 99 v. 528, §4; R. S. Sec. 3836-2; May 1, 1891, 
88 v. 469.) 


A director, who is neither the secretary nor treasurer, has no implied 
authority to bind the association hy accepting deposits from members 
who are employes under him. In accepting such deposits he is the agent 
of the members and not of the association. 

Hasselmeyer v. Building Co., 8 N. P. 195; 10 L. D. 570 (Super. Ct. 

Cin.). 

Sachs v. Association, 4 N. P. 214; 6 L. D. 254 (Super. Ct. Cin. 1897). 

A provision in the constitution of an association requiring all direec- 
tors to be associated in some way with another corporation is ultra vires 
and void. 

Rep. Atty..Gen. 1911-1912, p. 814. 


Section 9647. (Powers.) Such corporation shall have 
all the powers set forth in the following sections of this 
chapter. (May 11, 1908, 99 v. 528, §5; R. S. Sec. 3836-3; 
March 31, 1906, 98 v. 173; May 1, 1891, 88 v. 469.) 


Section 9648. (Receiving of deposits; joint accounts.) 
To receive money on deposits, and all persons, firms, cor- 
porations and courts, their agents, officers and appointees 
may make such deposits and stock deposits, but such cor- 
poration shall not pay interest thereon exceeding the legal 
rate. When such deposits or stock deposits are made to the 
joint account of two or more persons, whether adults or 
minors, with a joint order to the corporation that such de- 
posits or any part thereof are to be payable on the order 
of any one or more of such joint depositors, and to continue 
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to be so payable notwithstanding the death or incapacity of 
one or more of the persons making them, such account shall 
be payable to any one or more of such survivors or survivor 
or order notwithstanding such death or incapacity. No re- 
covery shall be had against such corporation for amounts 
so paid and charged to such account. (May 11, 1908, 99 v. 
028, §6; R. S. Sec. 3836-3; March 31, 1906, 98 v. 173; May 
1, 1891, 88 v. 469.) 


The power to receive deposits of money, granted to building and loan 
associations, is not a grant of “banking powers” prohibited by section 7 
of article 13 of the constitution. 

Bates v. Association, 42 O. S. 655 (1885). 

A building and loan association can not be depository for a 
county, municipality, township or school district. Rep. Atty. Gen. 
1913, p. 859; Rep. Atty. Gen. 1910, 1911, p. 901. 

An asociation should not accept deposits and issue certificates of 
deposit by number only, the name of the depositor not appearing on 
the certificate or on the books of the association. Rep. Atty. Gen. 
1913, p. 861. 

A depositor, who is not a stockholder, is not a member, but a creditor 
of the association. He can not be fined and is not entitled to share in the 
earnings. 

Ashbrook v. Savings Co., 8 N. P. 246; 11 L. D. 360 (1901). 

Turner Bauverein v. Woodburn, 27 W. L. B. 409 (C. P. 1892). 

Where the constitution of a building and loan association specified 
the officers to whom, and place where, deposits should be made, the asso- 
ciation is not liable for deposits made to other officers, or at other places, 
unless the association actually received the money. The burden of proof 
is on the depositor to show that his deposits were made in accordance 
with the rules, and this burden is not sustained by the mere introduction 
of the pass book showing entries of credits. 

Sachs v. Association, 4 N. P. 214;.6 L. D. 254 (Super. Ct. Cin. 1897). 

Hasselmeyer v. Building Co.. 8 N. P. 195; 10 L. D. 570. 

A guardian subject to control of an Ohio court is not authorized 
to invest funds of his ward in a certificate of deposit of a building 
and loan association. Opins. Atty. Gen. 1921, p. 1029. 


Joint deposits. This section was not repealed by the enactment 
of the inheritance tax law, but if an association pays a joint deposit 
to the surviving depositor without retaining sufficient money to pay 
the inheritance tax thereon, the association is liable for the tax: 
Opins. Atty. Gen. 1919, p. 1271;°11 Dept. Rep. 169; G. ©. § 5348-2. 


Section 9649. (Stock issue; vote of holder. Loans.) To 
issue stock to members upon certificates or upon written sub- 
scription on such terms and conditions as the constitution and 
by-laws provide, but no initiation or membership fee shall 
be charged and if the stock is sold at a premium all such 
premiums shall be placed in the reserve fund of the asso- 
ciation. Each member may vote his stock to the extent and 
in the manner provided by the constitution and by-laws, but 
no member shall cumulate his votes. (110 v. 67; May 11, 
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1908, 99 v. 529, §7; R. S. Sec. 3836-3; March 31, 1906, 98 v. 
173; May 1, 1891, 88 v. 469.) 


Decisions prior to amendment of 110 v. 67. An association can 
not, by its action, authorize or permit a member to hold more than 
twenty shares of its stock in his own right. 

State v. Association, 29 O. S. 92 (1876). 

An executory contract between a building association and one of its 
members, in respect to shares claimed by him in his own right and in ex- 
cess of twenty shares, is ultra vires, and can not be enforced by action. 

Simpson v. Association, 38 O. S. 349 (1882). 

The fact that a member is permitted to hold in his own right a num- 
ber of shares greater than the maximum prescribed by the by-laws of the 
company, but not in excess of the number limited by statute, is not a 
matter of defense by such member against the claims of the company 
against such shares. The association may waive its rule. 

Hagerman v. Association, 25 O. S. 186 (1874). 

A person who has borrowed money on more than twenty shares is 
estopped to deny the right of the association to make the loan. 

Association v. Arbeiter Bund, 6 W. L. B. 823; 10 Am. L. Rec. 485 

(Dist. Ct. 1882). 

A wife having signed a mortgage to secure a loan taken out by her 
husband in her name, for the purpose of evading this section, is estopped 
from defending against the mortgage on such grounds. 

Association v. Leyden, 1 W. L. B. 126; 4 Am. L. Ree. 765 (Dist. 

Ct. 1876). 

A member who has taken stock in the names of other persons, but 
really for himself, may exercise the privilege of withdrawal in their behalf. 

‘Association v. Henderson, 3 W. L. B. 386; 6 Am. L. Rec. 755 (Dist. 

Ct. 1878). 

See § 9651. 

An association has no power to traffic in its own stock. 

State v. Association, 35 O. S. 258 (1879). 

An association, acting in good faith and reasonably, may compro- 
mise with a member and release him from liability on a subscription 
to stock. 

State v. Association, 35 O. S. 258 (1879). 

Wangerien v. Aspell, 47 O. S. 250 (1890). 


Nature of stock. Unlike other corporations for profit, a share in 
a building association has, at the inception, only a nominal value. Its 
value is expected to increase by the lapse of time and the success of 
the association. It is contrary to the ‘purpose and genius of a building 
association that a share in it should be paid up at the time of the 
subscription. This is done by the payment of small dues, and the eredit- 
ing, at stated times, of the earnings in the way of dividends. When 
the aggregate dues with the credited earnings equal in amount the par 
value of a share of stock, it is paid up, and the owner, for that share, 
ceases to be a stockholder. He is entitled to the par value of his stock, 
but can no longer participate in the earnings of the association. 

Minshall, C. J.. in Eversmann v. Schmitt. 53 0. S. 174, 184 (1895); 

quoted in Cramer v. Trust Co., 72 0. S. 409 (1905). 

See § 9675. 

Stock in a building and loan association is not a legal investment 
for a commercial or savings bank or a trust company. Rep. Atty: 
Gen. 1914, p. 608. 
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Section 9650. (Assessments.) To assess and collect from 
members and others, such dues, fines, interest and premium 
on loans made, or other assessments, as may be provided for 
in the constitution and by-laws. Such dues, fines, premium 
or other assessments shall not be deemed usury, although 
in excess of the legal rate of interest. (May 11, 1908, 99 v. 
529, §8; R. S. Sec. 3836-3; March 31, 1906, 98 v. 173; May 
1, 1891, 88 v. 469.) 


Members. A borrowing member is one who receives in advance the 
par value of his shares and agrees, in consideration of such advance, to 
pay dues on the shares and interest on the loan until the dues paid 
and the dividends declared are equal to the par value of his shares. He 
then ceases to be a member, and is entitled to a cancellation of the mort- 
gage given to secure the obligations arising from the loan. 

Eversmann v. Schmitt, 53 O. S. 174 (1895). 

Members, whether borrowers or non-borrowers, have a mutual interest 
in its affairs, and, sharing alike in its earnings, must assist alike in 
bearing its losses. 

Eversmann v. Schmitt, 53 O. S. 174 (1895). 

The difference between borrowing members and non-borrowing mem- 
bers is simply in the time at which each class is paid the par value of 
its shares. 

Minshall, C. J., in Eversmann v. Schmitt, 53 0. S. 174, 185 (1895). 

A manufacturing corporation may become a member of a building 
association in order to borrow money from the association to use in its 
business, Even if it had no such power it can not defend, on such ground, 
against a mortgage given to the building association. 

Norwalk, ete., Co. v. Stamping Co., 14 C. C. 1; 7 C. D. 275 (1897); 

aff'd, no rep., 60 O. S. 603. 

See § 9648. 

State v. Association, 29 0. S. 92, 96 (1876). 

In their dealings with the association members are charged with 
knowledge of the provisions of its constitution and by-laws. 

See Hagerman v. Association, 25 0. S. 186 (1874). 

Sachs v. Association, 4 N. P. 214; 6 L. D. 254 (Super. Ct. Cin. 

1897). 

Mortgage contracts between borrowing members and the association 
create vested rights, and can not be modified by the association without 
consent of such members. 

Betz v. Association, 1 N. P. 42; 1 L. D. 58 (1894). 

Where the constitution of an association provided that no one 
could become a member without acquiring stock, it was said that a 
by-law permitting any person desiring a straight loan to become a 
member by depositing $10 was invalid. Rep. Atty. Gen. 1912, p. 740. 


Termination of membership. 
See 9651. 


Dues. Where the constitution provides for the payment of dues until 
the amount of the capital is paid in full, such dues are analogous to 
payments of installments on subscriptions to stock in other corporations. 

Hinman v. Ryan, 3 C. C. 529: 2 C. D. 305 (1888). 

Where, by common consent, all members stopped paying dues before 
the stock was paid in full, borrowing members do not become in default 
thereby. 

Hinman v. Ryan, 3 C. C. 529; 2 C. D. 305 (1888). 
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Where an association is in liquidation, under the dissolution statutes, 
the obligation to pay dues ceases, except as ordered by the court for the 
purpose of paying debts and equalizing the stockholders among themselves. 

Hinman v. Ryan, 3 C._C. 529; 2 C. D. 305 (1888). 

Association v. Fitzgerald, 8 N. P. 160; 11 L. D133) (CL90L). 

An association may, by its by-laws, assess a reasonable fine for default 
in the payment of dues, but ean not assess or collect more than one fine 
for non-payment of the same stated due. 

Hagerman vy. Association, 25 O. S. 186 (1874). 

Association v. Gallagher, 25 O. S. 208 (1874). 

A fine can not be imposed for failure to pay dues which accrue after 
liquidation of the association has been entered upon. 

Association v. Fitzgerald, 8 N. P. 160; 11 L. Dr iss aloo Ly. 

The obligation to pay dues ceases upon notice of withdrawal given 
by a member in accordance with its constitution and by-laws. 

Rehn v. Savings Co., 5 N. P. 314; 7 L. D. 398; s. c., 6 N. B. 185; 

8 L. D. 594. 
Except such dues as are necessary to pay losses. 
Vincent v. Association, 5 N. P. 273; 7 L. D. 353; 39 W. L. B. 386 
(1898). 


Fines. 


A fine is a penalty imposed in order tu secure the prompt fulfillment 
of some duty or obligation. In building associations it is usually re- 
sorted to to compel the punctual payment of dues. 

Association v. Fitzgerald, 8 N. P. 160; 11 L. D. 133 (1901). 

An association may, by its by-laws, assess a reasonable fine for de- 
fault in the payment of dues, but can not assess or collect more than one 
fine for non-payment of the same stated due. 

Hagerman v. Association, 25 O. S. 186 (1874). 

Association v. Gallagher, 25 O. 8. 208 (1874). 

An association can not assess a fine for default in the payment of 
interest on loans. 

Hagerman v. Association, 25 O. S. 186 (1874). 

Association v. Gallagher, 25 O. S. 208 (1874). 

There is no limitation as to the amount of, or occasion for, fines, 
except as prescribed in the constitution or by-laws of the association, 
and there is no express limitation on the power of the association to 
adopt by-laws. There are limits, however, on the power to impose a fine. 
(1) The amount must be reasonable. (2) It can be imposed only by way 
of punishment for some delinquency in the performance of a duty which 
the member may owe to the association by reason of his membership. 
(3) It is unreasonable that more than one fine should be imposed for 
the same delinquency. 

Hagerman v. Association, 25 O. S. 186, 202 (1874). 

Liability for fines does not cease or. the making of an assignment 
for creditors, by the borrowing member. 

Hutchinson v. Straub, 64 O. S. 413 (1901); affirming 16 C. C. 452; 

By Cady AFA 3 

Fines during pendency of foreclosure suit, see below Mortgage se- 
curing dues, fines, ete. 

The payment of stated dues and fines can not be resisted by a member 
on the ground that the by-laws have not been adopted by a vote of the 
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directors, where the by-laws have been recorded, acted upon and enforced 
as the by-laws of the association. 
Hagerman y. Association, 25 O. S. 186 (1874). 


Interest. Interest on premiums can not be charged. The money ac- 
tually advanced is the basis for the computation of interest. 

Association v. Gallagher, 25 O. S. 208 (1874). 

Although the association is in the hands of a receiver, and dues 
have stopped by common consent, a loan continues to draw interest, with- 
out any order of court. It is no defense to show that such interest is 
unnecessary to equalize the members. 

Hinman v. Ryan, 8 C. C. 529; 2 ©. D. 305 (1888). 

Where the right of amendment is reserved in the constitution of the 
association, a borrowing member is bound by an amendment providing 
that interest should be charged only on the amount remaining due at 
the beginning of each year, and dividends paid only on the amount paid 
in during the current year. 

Metz v. Building Co., 6 O. L. R. 418 (1908). 

Not more than eight percent may be charged as interest. Rep. 
Atty. Gen. 1912, p. 907, G. C. § 8303. 


Premiums. A premium is a bonus whien a member agrees to pay 
for the privilege of having an advance made to him, by way of loan, 
of the par value of his stock. 

Association v. Fitzgerald, 8 N. P. 160; 11 L. D. 183 (1901). 

Under former statutes premiums could only be fixed by competitive 
bidding, and the association had no power to fix the premium as a con- 
dition of making the loan. 

State v. Association, 35 O. S. 258 (1879). 

State v. Association, 29 O. S. 92 (1876). 

3ates v. Association, 42 O. S. 655 (1885). 

But under the present statute competitive bidding is not required 
and the association may fix the amount of premium. 

Association v. Roberts, 5 N. P. S678) 1. AD W489 (CPs), 

Cramer v. Trust Co., 72 O. S. 395, 406 (1905). 

A premium is not usury, although, when added to the interest, it 
exceeds the legal rate of interest. 

Cramer v. Trust Co. 72 0: S. 395 (1905). 

Lueas y. Association, 22 0. S. 339 CLS T2)\e 
Interest on premiums can not be charged. 

Association vy. Gallagher, 25 0. S. 208 (1874). 

Where a premium is fixed by a rate per cent, the association can not 
recover the premium for a longer period than that fixed in the contract 
of loan. If the time of payment of the loan is extended either by a 
renewa: of the note or mere forbearance to collect, no premium ean be 
collected after the maturity of the note. 

Association v. Stevens, 3 W. L. B. 113 (1878). 

When liquidation of the association is entered upon, the obligation 
to pay further premiums ceases. 

Association v. Fitzgerald, 8 N. P. 160: 11 L. D. 133 (1901). 

The weekly installment of premium, fixed in and secured by a mort 
gage, can not be increased and covered by the mortgage unless the con- 
stitution and by-laws have reserved such right in plain and unmistakable 
language. 

Burke v. Association, 7 W. L. B. 114 (Dist. Ct. 1882). 

See Association v. Boning, 7 W. L. B. 174: 10 Am. L. Ree. 626 

(Dist. Ct. 1882). 
Extortionate premiums. 
See Association v. Boning, 7 W. L. B. 174: 10 Am. L. Rec. 626 
(Dist. Ct. 1882). 
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Other assessments. 

See also § 9674. 

‘he mortgage executed by a borrowing member contained a stipula- 
tion for the payment of such “assessments” as might be levied on him 
as a member. Upon insolvency of the association the receiver ascertained 
the “shortage” in the assets and made a pro rata assessment on the mem- 
bers to meet it. Held, that an assessment tor such purpose was within the 
stipulation of the mortgage, and that the member was not entitled to its 
cancellation until such assessment was paid. 

Eversman v. Schmitt, 53 O. S. 174 (1895). 

Where a mortgagor has not defaulted on any of the conditions of 
his mortgage, he can not be fined or assessed any sum as an attorney 
fee. 

Kesting v. Donahoe, 13 C. C. 653; 6 C. D. 262 (1895). 

A stipulation for attorney fees in a building and loan mortgage is 
invalid. Attorney fees are not proper “other assessments.” 

East End Bldg. Ass’n v. McCaffery, 12 C..D:. 685; 39 W. LaiB. 

(1898). 
Rep. Atty. Gen. 1904-1905, pp. 180, 133. 


Usury. This section, exempting building and loan associations from 
the operation of the usury statutes, is constitutional. 

Cramer v. Trust Co. 72 O S. 395 (1905). 

Brooklin, ete., Co. v. Desnoyers, 4 C. C. n. s. 337; 16 C. D. 352 (1904). 

Spies v. Loan & Trust Co., 4 CG. G. n. s. 103; 14 C. D. 40 (1902). 

Carmichael v. Savings & Loan Co., 15 L. D. 341 (1905). 

Contra, Mykrantz v. Association, 19 C. C. 51; 10 C. D. 250 (1899). 

A premium is not usury, although, when added to the interest, it 
exceeds the legal rate of interest. 

Cramer v. Trust Co., 72 O. S. 395 (1905). 

Lucas v. Association, 22 O. S. 339 (1872). 

Association v. Roberts, 5 N. P. 86; 5 L. D. 489. 

In an action to recover dues, ete., in an amount exceeding the 
legal rate of interest, an association must prove its corporate capacity, 
to show that it is a corporation which has the right to the amount 
demanded. Loan Co. v. Philen, 18 C. C. n. s. 410 (1910). 

An association can not charge more than eight percent as interest. 
Rep. Atty. Gen. 1912, p. 907. 

Under former statutes, in order to save the premium from being ob- 
noxious to the laws against usury, it must have been paid for precedence 
in obtaining the loan and at competitive bidding. 

Cramer v. Trust Co., 72 0. S. 395, 406 (1905). 

Bates v. Association, 42 O. S. 655 (1885). 

Competitive bidding is not required under the present statute. 

Association v. Roberts, 5 N. P. 86; 5 L. D. 489 (C. P.). 

Cramer vy. Trust Co., 72 0. S. 395, 406 (1905). 


Mortgage securing dues, fines, premiums, etc. Dues, fines, premiums 
and other assessments may be provided for in, and secured by, the 
mortgage of a borrowing member. 

Hagerman v. Association, 25 O. S. 186 (1874). 

Kversman v. Schmitt, 53 O. S. 174 (1895). 


Foreclosure. The decree in foreclosure should be confined to the 
amount of dues, interest, fines, etc., that had accrued at the time the 
decree is rendered. 

Risk v. Association, 31 O. S. 517 (1877). 

Hagerman v. Association, 25 O. S. 186 (1874). 

Association v. Leyden, 1 W. L. B. 126 (1876). 


pe « 
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In such case the association is entitled to dues, interest, etc., up to 
the date of the decree of sale, and not merely to the first day of the term. 

Windisch v. Korman, 5 W. L. B. 364 (Dist. Ct. 1880). 

Hutchinson v. Straub, 16 C. C. 452; 9 C. D. 171 (1897); aff’d, 

64 O. S. 413. 

Where the assignee for creditors of the mortgagor brought a pro- 
ceeding for authority to sell the land, the filing of an answer and cross 
petition therein by the association does not estop it from claiming fines 
accruing after the making of the assignment. 

Hutchinson v. Straub, 64 O. S. 413 (1901); affirming 16 C. C. 452; 
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Where the premium is included in the note and mortgage, a stipula- 
tion making the entire amount of the note due immediately on failure to 
pay an installment is invalid, as it would amount to a forfeiture of 
the entire premium. 

Hagerman vy. Association, 25 O. S. 186, 205 (1874). 

A provision in a mortgage that, on foreclosure, the amount shall be 
ascertained by taking the face of the mortgage and arrearage, and de- 
ducting the credits paid in, is invalid, its effect being to forfeit the 
rights of membership. 

Association v. Eggen, 5 W. L. B. 752 (Dist. Ct. 1880). 


Order of distribution. Computation of the amounts, in the order 
of distribution should be made by adding (1) amount found due by 
order of sale, (2) interest on that amount to confirmation, (3) dues and 
interest from order of sale to confirmation, (4) average interest on that 
amount, (5) present value of future dues and interest from date of con- 
firmation. 

Windisch v. Korman, 5 W. L. B. 364 (Dist. Ct. 1880). 

Association v. Eggen, 5 W. L. B. 752 (1880). 

See Association v. Flach, 1 C. S. C. R. 468 (1871). 

Association v. O’Connor, 5 W. L. B. 853 (1880). 

Hagerman v. Association, 25 O. S. 186, 205 (1874). 

See also as to distribution. 
Association v. Mueller, 8 W. L. B. 97 (1882). 


Payments. Where the constitution of an association provided that 
payments should be made in money, payments of dues must be made in 
cash, and the giving of checks is not payment, and if a check is taken 
the officers are acting as the agents of the member in the matter of the 
collection of the check, unless it can be shown that the stockholders, by 
acquiescence in custom or otherwise, authorized a departure from the rule 
requiring cash payments. 

Mueller v. Cohen, 27 W. L. B. 353 (1892). 

Sachs v. Association, 4 N. P. 214; 6 L. D. 254 (1897). 

Where the constitution of an association specified the officers to 
whom, and place where, payments should be made, the association is 
not bound by payments made to other officers or at other places unless 
the association actually received the money. 

Sachs v. Association, 4 N. P. 214; 6 L. D. 254 (Super. Ct. Cin. 1897). 

Hasselmeyer v. Building Co., 8 N. P. 195; 10 L. D. 570. 

The burden of proof is upon the claimants to show payment made 
according to law. and this burden is not sustained by the mere introduc- 
tion of the pass-book, showing credits to the amount claimed. 

Sachs v. Association, 4 N. P. 214; 6 L. D. 254 (Super. Ct. Cin. 1897). 


Section 9651. (Withdrawal of stock deposits.) To per- 
mit members to withdraw all or part of their stock deposits, 
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at such times, and upon such terms, as the constitution and 
by-laws provide. Any member, however, who withdraws 
his entire stock deposit, or whose stock has matured, shall 
be entitled to receive all dues paid in and dividends declared 
thereon, less all fines or other assessments, and less the pro 
rata share of all losses, if any have occurred. (May 11, 
1908, 99 v. 529, §9; R. S. Sec. 3836-3; March 31, 1906, 98 
vy. 173; May 1, 1891, 88 v. 469.) 


An association may, in its constitution and by-laws, provide that 
stock deposits shall not be withdrawn until they have been paid in 
full. Opins. Atty. Gen. 1916, p. 1862, 

A member who has taken stock in the names of other persons, but 
really for himself, may exercise the privilege of withdrawal in their be- 
half, and, on refusal of the association to refund, an action as for money 
had and received will lie. 

Association v. Henderson, 3 W. L. B. 386; 6 Am. L. Ree. 755 (Dist. 

Ct. 1878). 

The difference between borrowing and non-borrowing members is simply 
in the time at which each class is paid the par value of its shares. 

Minshall, C. J., in Eversmann vy. Schmitt, 53 O. 8. 174, 185 (1895). 

Where the constitution of an association provided that withdrawal 
claims could only be paid in the order of filing, a mortgagor, having pur 
chased the withdrawal claim of a non-borrowing member which was not 
yet payable, can not compel the association to cancel his mortgage by 
tendering in payment the withdrawal claim. 

Ward v. North Fairmount, ete., Co., 5 N. P. 1383; 8 L. D. 489 (1897). 

As the settlement of the liability of stockholders is a matter be- 
tween creditors and stockholders, the association can not make deductions 
in allowing withdrawals to provide for possible losses. 

Jungkuntz v. Association, 6 W. L. B. 428 (1881). 

Mere notice of withdrawal does not change a member into a creditor. 

Rehn v. Savings Co., 5 N. P. 314; 7 L. D. 398; 8, «&, 6 N. P. 185; 

8 L. D. 594. 
Association v. Howell, 39 W. L. B. 386; 5 N. P. 273; 7 L. D. 353 
(1898). 

An agreement, in a certificate of stock in a foreign building and loan 
association, that the stock shall mature at a certain time, can not be 
specifically enforced where the failure of the stock to mature was due 
to financial depression and not to the fault of the association. 

Demland v. Loan Co., 20 C. C. 223; 11 C. D. 249 (1899). 

This section prohibits an association from prescribing that a with- 
drawing member shall receive only a certain percentage of dividends de- 
clared, the balance being assessed against him as a withdrawal fee. 

4 Opins. Attys. Gen. 454 (1892). 

An agreement, in a certificate of stock, that the member shall be paid 
its full value at the end of five years, is of no effect as against a provision 
in the mortgage executed by the member, requiring him to pay dues, ete., 
until the full value of his stock is paid. He is not entitled to a can- 
eellation of the mortgage until his stock is so paid. 

Haynes v. Association, 2 N. P. 181; 3 L. D. 228 (C. P. 1895). 

Where a shareholder made application for withdrawal, and, although 
other applications had been previously filed, and the association had no 
funds with which to pay them, the association issued its warrant for the 
full amount of the claim, and thereupon executed its note for the amount 
of the warrant, and cancelled the warrant, the transaction was held not to 
be ultra vires and the association was held liable on the note. 
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Pugh v. Loan Co., 1 N. P. n. s. 253; 14 L. D. 50 (Super. Ct. Cin. 
I901); aff'd, no rep., 68 O. S.° 730. 

Amendment of statute and by-laws as to premiums and withdrawals, 
effect: See Windhorst v. Association, 7 W. L. B. 29 (1882). 

An agreement by an association that retiring members may withdraw 
the amounts paid by them with interest in excess of eight percent was 
held not usurious. 

Jungkuntz v. Association, 6 W. L. B. 428 (1881). 

Lhe obligation to pay dues ceases upon notice of withdrawal, given 
by a member in accordance with its constitution and by-laws. 

Rehn v. Savings Co., 5 N. P. 314; 7 L. D. 398; s. «, 6 N. P. 185: 

8 L. D. 594. 
Except such dues as are necessary to pay losses of the association. 

Vincent:’v. Loan’ Co., 6 N. P..273; 7 L: D. 353 (1898). 

Members, whether borrowers or non-borrowers, who withdraw, in good 
faith and cease to be members, are not liable for losses. 

Eversman v. Schmitt, 53 O. S. 174, 189 (1895). 

Wangerien v. Aspell, 47 O. S. 250, 261 (1890). 


Compromise. An association has power to compromise with a member 
and release him from further obligation to the corporation, whether the 
indebtedness arose from a loan or on a subscription for stock. And where 
the parties to the compromise have acted in good faith, the transaction 
will not be rescinded because the released member was paid a greater 
sum of money than he would have received upon a pro rata distribution 
of the assets. 

Wangerien v. Aspell, 47 O. S. 250 (1890). 

State v. Association, 35 O. S. 258 (1879). 

Eversmann v. Schmitt, 53 O. S. 174, 189 (1895). 

Main Street, etc.; Co. v. Richter, 16 C. C. 191; 9 C. D. 74 (1898). 

A compromise which is unfair and inequitable is not binding and 
conclusive in an action to adjust liabilities and pay debts. 

Main Street, etc., Co. v. Richter, 16 C. C. 191; 9 C. D. 74 (1898). 

A compromise in violation of the constitution is invalid and does 
not release members, where there will be a deficiency as to remaining 
members. 

McKeown vy. Association, 5 W. L. B. 52 (1880). 


Section 9652. (Withdrawal of deposits.) To permit with- 
drawal of deposits upon such terms and eonditions as the 
association provides except by check or draft. But no such 
association shall be permitted to carry for any member or 
depositor any demand, commercial or checking account. 
Nothing in this chapter shall prevent members or depositors 
from withdrawing funds by non-negotiable orders. (May 
11, 1908, 99 v. 529, §9; R. S. Sec. 8886-8; March 31, 1906, 
98 v. 173; May 1, 1891, 88 v. 469.) 


A building and loan association is not a bank. 

Rep. Atty. Gen. 1910-1911, p. 901. 

An association may permit depositors to withdrawn funds by 
orders. Such orders should be non-negotiable and not made payable 
to order or to bearer. Orders may, however, be assigned. Opins. 
Atty. Gen. 1916, p. 1775. 

Under a former statute which permitted associations to loan only 
to depositors, it was held that the loan was valid although a small de- 
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deposit only was made on the day of the loan and withdrawn on the next 
day. 
: Lockwood v. Robbins, 1 Cleve. L. R. 101 (1878). 

See Bates v. Association, 42 O. S. 665 (1885). 

Where a member, acting at the solicitation and in common with 
other members, cancelled a credit which he had in the association, with 
a direction that its amount be used to make good a shortage caused 
by the default of an officer, the member can not subsequently sue to set 
aside the cancellation of his credit, on the ground that the agreement 


constituted the compounding of a felony. 
Richter v. Loan Co., 7 C. C. n. s. 360; 17 C. D. 793 (1905). 


Section 9653. (Cancellation.) To cancel shares and 
parts of shares of stock upon which the credits have been 
withdrawn, or upon which loans have been repaid, and re- 
issue them as new stock. (May 11, 1908, 99 v. 529, § 10; R. 
S. See. 3836-3; March 31, 1906, 98 v. 173; May 1, 1891, 88 
v. 469.) 


The power to make loans on stock in the association, and to cancel 
such stock, applies only to stock owned by the borrower in his own right, 
and does not authorize a loan to a trustee, for his personal use, on stock 
in the association belonging to, the trust estate. 

Mook v. Akron S. & L. Co., 87 O. S. 273 (1913). 


Section 9654. (Rules as to minors.) To issue stock to 
minors and receive deposits thereon and permit both stock 
and deposits to be withdrawn, transferred, pledged and 
voted by such minors as other stock and stock deposits; to 
receive deposits of money by or for minors and to pay them 
to such minors, or upon their order. The receipt or paid 
order of such minor, therefor, shall be a valid acquittance 
of the rights of all concerned. (May 11, 1908, 99 v. 529, 
§11; R. S. Sec. 3836-3; March 31, 1906, 98 v. 173; May 1, 
1891, 88 v. 469.) 


Section 9655. (Property, leasing, holding of.) To lease, 
acquire, hold, encumber, convey and rent such real estate 
and personal property as is necessary for the transaction of 
its business, or necessary to enforce or protect its securities. 
(May 11, 1908, 99 v. 529, §12; R. S. See. 3836-3; March 31, 
1906, 98 v. 173; May 1, 1891, 88 v. 469.) 


A building association has no power to purchase land on credit to 
be allotted among its members, and its notes given in part payment are 
void in the hands of holders with notice. 

Vos v.. Association, 9 W. L. B. 194 (1883). 

Real estate of a building and loan association is taxable, whether 
purchased with profits or not. 

Gruner v. Defiance, ete., Ass’n, 85 O. S. 484 (Supreme Court journal 

entry). 
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Section 9656. (Borrowing money.) To borrow money, 
not exceeding twenty per cent of the assets, and issue its 
evidence of indebtedness or other security therefor. (May 
11, 1908, 99 v. 580, §13; R. S. Sec. 3886-3; March 31, 1906, 
98 v. 178; May 1, 1891, 88 v. 469.) 


Under earlier statutes an association had no power to borrow money 
for the purpose of lending it. 

State v. Association, 35 O. S. 258 (1879). 

Where an association, being without funds to pay a withdrawing mem- 
ber, issued its warrant for the amount due, and thereupon executed and 
delivered its note to the member, cancelling the warrant, the transaction 
was held tantamount to borrowing money from the stockholder. 

Pugh v. Loan Co.,.1 N. P. n. s. 253; 14 L. D. 50 (Super. Ct. Cin. 

1901); aff'd, no rep., 68 O. S. 730. 


Section 9657. (Security for loan.) To make loans to 
members and other[s] on such terms and conditions as may 
be provided by the association and upon the following securi- 
ties only: 

First. Obligations secured by mortgage or deed of trust 
on real estate, which mortgages or deeds of trust may be 
made direct to the association or they may be made to third 
persons or corporations and pledged by them to the associa- 
tion as collateral. Such obligations shall be the first liens on 
real estate, but additional loans may be made where the asso- 
ciation holds all prior mortgage liens. Nothing herein, how- 
ever, shall prevent an association organized under this act 
from accepting additional security other than that herein 
provided where the primary and principal security is a first 
mortgage or deed of trust on real estate. 

Second. Obligations secured by pledge of stock or of 
deposits in such association, but such loans shall not ex- 
ceed either the paid-up value or the withdrawal value of 
such stock or deposits. 

Third. Obligations secured by pledge of any of the 
securities provided for in section 9660 of the General Code 
not to exceed, however, ten per cent of the assets of the 
association. 

Fourth. Building and loan companies that have been 
making loans primarily on other securities than those named 
in the above sections continuously since January 1, 1913, 
are authorized to continue the loaning on such securities. 
(110 v. 68; May 11, 1908, 99 v. 580, § 14; R. S. See. 3836-3; 
March 31, 1906, 98 v. 173; May 1, 1891, 88 v. 469.) 


By making loans a building and loan association does not engage in 
the business of banking. 

Association v. Gallagher, 25 O. S. 208 (1874). 

Bates v. Association, 42 O. S. 655 (1885). 
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Dearborn v. Bank, 42 O. S. 617 (1885). 

See State v. Association, 29 O. S. 92, 96, 97 (1876). 

An association is not required to ascertain the use to which the 
borrower intends to apply the money. 

Hagerman vy. Association, 25 O. 8S. 186 (1874). 

A building and loan association is not authorized to loan its funds 
upon the promissory note of the borrower, without other security. 

Rep. Atty. Gen. 1904-1905, p. 115. 

Where an association agrees to loan money for the purpose of building, 
the money to be advanced as the work progresses and as the borrower 
directs, the money can be paid only to parties designated by the borrower, 
and not to parties designated by the contractor. 

Kesting v. Donahue, 13 C. C. 653; 6 C. D. 262 (1895). 

Where the constitution and by-laws of an association provide that 
suit may be brought on a loan where the borrowing member is three 
months in arrears in the payment of his dues, an action brought before 
such three months have elapsed is prematurely brought. 

Home, ete., Co. vs: Tenney,..7 NP: 180;_.8 Ja yD. "Sol n(G2 Pesos je 

The representative of an association, authorized to solicit subscrip- 
tions to its capital stock, collect dues and fines, solicit loans and cause 
property to be appraised upon which loans are to be made, is an agent 
of the association, although his compensation is derived from commissions 
paid by the borrowers. 

McMullen v. Griggs, 3 C. C. n. s. 504; 13 C. D. 417 (1902). 

The power to make loans on stock in the association, and to cancel 
such stock, applies only to stock owned by the borrower in his own right, 
and does not authorize a loan to a trustee, for his personal use, on stock 
in the association belonging to the trust estate. 

Mook v. Akron S. & L. Co., 87 O. S. 273 (19138). 


Chattel loans. This section, prior to the amendment of 110 v. 68, 
authorized a building and loan association to engage in the business 
of making loans on chattels. But the license required by G. C. § 6346-1 
et seq. was required. Opins. Atty. Gen. 1916, p. 1223; Rep. Atty. 
Gen. 1904-1905, pp. 126, 1382. 


Former statutes. 


Under earlier statutes an association had no power to loan to persons 
who were not members and depositors. 

State v. Association, 35 O. S. 258, 262 (1879). 

State v. Association, 29 O. S. 92 (1876). 

Under such former statutes loans were made to members bidding the 
highest premium therefor. 

Cramer v. Trust Co., 72 O. S. 395, 406 (1905). 

State v. Association, 35 O. S. 258 (1879). 

Under these statutes it was held that a person who applied to a 
building and loan association for a loan of money, and deposited there- 
with a sum of money, however small, for the purpose of making himself 
eligible as a borrower, and thereby received a loan, was estopped, when 
sued for the money by the association, from denying that he was in fact 
a depositor. 

Bates v. Association, 42 O. S. 655 (1885). 

That a loan to a depositor was not invalid, though he made a deposit 
the day the loan was made, and drew it out the day after. 

Lockwood v. Robbins, 1 Cleve. L. Rep. 101 (1878). 

And that an association lad no power to refuse to loan its funds 
to members. 

State v. Association, 35 O. S. 258 (1879). 

State v. Association, 29 O. S. 92 (1876). 
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Mortgage. As security for dues, fines, premiums, etc., see note to § 9650. 

A stipulation for attorney fees in a building and loan association 
mortgage is invalid. 

wast End Bldg. Ass’n vy. McCaffery, 12 C. D. 685; 39 W. L. B. 75 

(1898). 

Rep. Atty.. Gen. 1904-1905, pp. 130-132. 

Even if valid, a provision for attorney fees could not be enforced where 
the mortgagor is not in default. 

Kesting v. Donahue, 13 C. C. 653; 6 C. D. 262 (1895). 

A representation by a propective borrower, that he is the sole owner 
of the property upom which he desires the loan, whereas in fact he is 
the legal owner, with an equitable interest outstanding upon which the 
holder asserts no claim, is not such a false representation as to title as 
to relieve the association, after the mortgage is executed, from advancing 
the full amount stipulated in the mortgage contract. 

MeMullen v. Griggs, 3 C. ©. n. s. 504; 13 C. D. 417 (1902). 

An association may, to protect its mortgage security, pay taxes or 
assessments which appear on the tax duplicate to have been duly and 
legally assessed, where it has no knowledge of defects or illegality in 
the assessment. Payments so made are a first lien and can not be de- 
feated, as between mortgagor and mortgagee, by showing illegality or ir 
regularity in the assessment. 

Bates v. Association, 42 O. S. 655 (1885). 

Lhe by-laws of an association required insurance on all mortgaged 
property, the policies to be deposited with the association, and that on 
failure of the borrower to procure or to renew insurance, the same should be 
done by the association at his expense. A borrower, on obtaining a loan, 
procured insurance and deposited the policy, but had no notice of its 
expiration and the association did not procure a renewal. Upon a loss 
by fire, it was held that the by-laws made the association the agent of 
the borrower, charged with the duty of holding the policy and renewing 
it, and having failed to renew the policy, it became liable to the borrower 
for the loss. 

Geswine v. Loan Co., 3 C. C. n. s. 279; 13 C. D. 477 (1902). 


Defenses. That more shares were issued to the borrower than are 
authorized by statue, see note to § 9649. 

A borrower can not defend on the ground of defects in the ineorpora- 
tion of the association. 

Lucas v. Association, 22 0. 8. 339 (1871). 

An association, acting in good faith and reasonably, may compro- 
mise with a member and release him from further obligation, whether 
the indebtedness be for a loan or on a subscription. 

State v. Association, 35 O. S. 258 (1879). 

Wangerien v. Aspell, 47 O. S. 250 (1890). 


Section 9658. (Cancellation of loan.) To cancel such 
loans and release the securities on such terms as the board of 
directors may provide. (110 v. 69; May 11, 1908, 99 v. 530, 
§15; R. S. See. 3836-3; March 31, 1906, 98 v. 173; May 1, 
1891, 88 v. 469.) 


The mortgage of a borrowing member may provide for and secure 
the payment of dues, fines, premiums and other assessments. The member 
is not entitled to cancellation of such a mortgage where any valid ob- 
ligations of that character are unpaid. 

Eversmann vy. Schmitt, 53 O. S. 174 (1895). 
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Where mortgage provisions required the member to pay dues, pre- 
miums and interest until the full value of each share was paid to the 
association, the member is not entitled to a cancellation of the mortgage 
until his shares are full paid, although, in the certificate of stock, the 
association promised to pay him the full value of the shares in a shorter 
time. 

Haynes v. Association, 2 Ni Pe 181s 3° Le DM2287(1895)- 

Where an association provided in its by-laws that in case a share- 
holder who has received a loan shall die, “his or her heirs or legal 
representatives may return the same to the association,” and receive the 
value of the stock as fixed by the by-laws, or they may continue the loan, 
held, that where they elected to return the loan, the amount to be returned 
was the money actually received plus the premium bid for precedence. 

Association v. Bebout, 29 O. S. 252 (1876). 

Amount of payments entitling borrower to cancellation, under for- 
mer statutes. 

See Windhorst v. Association, 7 W. L. B. 29 (Super. Ct. Cin. 1882). 

Seibel v. Association, 43 O. S. 371 (1885). 

Home, etc., Co. v. Tenney, 7 N. P. 130; 8 L:4D:°391, (1898). 


Section 9659. (Reserve and undivided profit fund.) To 
accumulate from the earnings a ‘‘reserve fund’’ for the pay- 
ment of contingent losses, and an ‘‘undivided profit fund’’, 
both of which may be loaned and invested as other funds 
of the association. (May 11, 1908, 99 v. 530, §16; R. 8. 
Sec. 3836-3; March 31, 1906, 98 v. 173; May 1, 1891, 88 v. 
469.) 


An association is not required to list its surplus and profits for taxa- 
tion, but real estate is subject to real estate taxes whether purchased with 
profits or not. 

Gruner v. Defiance, etc., Ass’n, 85 O. S. 484 (Supreme Court journal 

Entry). 
Rep. Atty. Gen. 1905-1906, p. 55. 


Section 9660. (Idle funds, how invested.) To invest any 
of its idle funds, or any part thereof, in bonds or interest 
bearing obligations of the United States, or of the District 
of Columbia, or of the state of Ohio, or of any county, town- 
ship, school district, or other political division in the state of 
Ohio, or of any incorporated city or village, in the state of 
Ohio; and in such other securities as now are or hereafter 
may be accepted by the United States to secure government 
deposits in national banks. But such investments at no time 
shall amount in the aggregate to more than twenty per cent 
of the assets of such corporation. (May 11, 1908, 99 v. 530, 
§ 16; R. S. See. 3836-3a.) 


French government bonds are not authorized. Opins. Atty. Gen. 
1921, p. 914. 
Tdle funds may be invested in such securities as are accepted by 


the United States government to secure postal savings deposits in 
national banks. Opins. Atty. Gen. 1916, p. 1720. 
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Section 9661. (May deposit idle funds.) To deposit any 
of such funds or part thereof, in any financial institution 
that is subject to inspection by the United States, or by the 
state of Ohio; and receive therefor certificates of deposit. 
(May 11, 1908, 99 v. 530, §16; R. S. Sec. 3836-4; May 1, 
1891, 88 v. 469.) 


Section 9662. (Consent of superintendent to sell, etc.) 
To buy but not to sell except with the written consent pre- 
viously granted by the superintendent of building and loan 
associations interest bearing obligations secured by real es- 
tate mortgages, which shall in all respects comply with, and 
be within the rules adopted for making mortgage loans by 
the corporation making such invesments. Such mortgage in- 
vestments may be held and reported as mortgage loans. 
BetOry. 09; 10d: ¥..451; 99 y. 530;°$ 16.) 


A mortgage on a 99 year leasehold, whether or not renewable 
forever, is not a real estate mortgage under this section. Opins. 
Atty. Gen. 1921, p. 451. ; 

Nor do collateral trust notes secured by a trust deposit of real 
estate mortgage notes constitute real estate mortgages. Opins. Atty. 
Gen. 1921, p. 919. 

Bonds secured by mortgage or deed of trust on real estate are 
authorized. Opins. Atty. Gen. 1922, p. 392. 


Section 9663. (Distribution of earnings.) To make such 
annual or semi-annual distribution of the earnings as is here- 
inafter provided, and as the constitution and by-laws may 
prescribe. (May 11, 1908, 99 v. 5380, §17; R. S. Sec. 3886-3; 
March 31, 1906, 98 v. 178; May 1, 1891, 88 v. 469.) 


See § 9673. 


Section 9664. (Certificate of increase, decrease, etc., 
where filed.) To increase or decrease its authorized capital 
or the face value of its shares, or change the name of the 
corporation by a majority vote of its board of directors. 
A certificate of such action shall be made by the president 
and secretary, and duly filed with the secretary of state, 
after which in the use of the changed stock and changed 
name, all rights of all parties shall remain the same as be- 
fore such change was made. (May 11, 1908, 99 v. 530, § 18; 
R. S. See. 3836-3; March 31, 1906, 98 v. 173; May 1, 1891, 


88 v. 469.) 
The directors may increase the capital stock or change the name of 


an association without notice to, or participation by, the stockholders. 
Rep. Atty. Gen. 1909-1910, p. 102. 
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Section 9665. (Dissolution.) To dissolve the corporation 
when by a majority vote of the stock entitled to be voted 
under its constitution and by-laws, which shall be consistent 
with the provisions of section ninety-six hundred and forty- 
nine, its continuance is: deemed to be no longer desirable, but 
subject to the contract rights of its borrowers, and the 
vested rights of its members. (May 11, 1908, 99 v. 531, § 19; 
R. S. Sec. 3836-3; March 31, 1906, 98 v. 173; May 1, 1891, 88 
v. 469.) 


See § 693. 

Dissolution when examination of association by inspector discloses 
unsound condition, see § 687. 

Dissolution of corporations in general, §§ 11938 to 11978. 

When, by general consent of members, an association determines to 
cease business, and the liquidation is left in the hands of the directors, 
the directors have the same power to dispose of assets, which they had 
while it was a going concern. 

Roth v. Loan Co., 13: L. D. 154 (Super. Ct. Cin, 1902). 

Where, on liquidation, certain of the directors agree to purchase 
property at its fair market value, provided the amounts due them from 
the association was credited on the purchase price, at their full face value, 
a member, who does not object to the price received, can not object that 
the other members are not likely to receive their claims in full and that 
the credits allowed to the purchasers are therefore too large. The trans- 
action must be set aside as a whole, or upheld. 

Roth v. Loan Co., 13 L. D. 154 (Super. Ct. Cin. 1902). 

Where an association is in liquidation, the obligation to pay dues, 
fines, assessments, ete., ceases except as assessments are made to pay 
debts or equalize the members between themselves. 

Hinman v. Ryan, 3 C. C. 529; 2 C. D. 305 (1888). 

Association v. Fitzgerald, 8 N. P. 160; 11 L. DPwv3s38> (190L)e 
But loans continue to draw interest, during the liquidation, until paid. 

Hinman v. Ryan, 3 C. C. 529; 2 C. D. 305 (1888). 

Receivership. 
See Building Co. v. Rehn, 6 N. P. 185; 8 L. D. 594 (Super. Ct. Cin. 
1899). 

Schone v. Savings Co., 4 N. P. 216; 6 L. D. 246 (1897). 

In re Home, etc., Co. Ass’n, 3 N. P. 145; 4 L. D. 272 (1897). 
Invalid assignment for creditors. 

See Association v. Jones, 64 O. S. 147 (1901). 


Section 9666. (Amendment of articles.) To amend its 
articles of incorporation and its constitution and to increase 
or decrease the number of its directors by complying with all 
the requirements provided in its own’ constitution for the 
amendment thereof. The other officers of such corporation 


shall be such as its constitution and by-laws provide. (110 
v. 69; May 11, 1908, 99 v. 531, § 20.) 


Section 9667. (Constitution and by-laws.) To provide, 
by constitution adopted by its members, and by-laws adopted 
by its board of directors, for the proper exercise of the 


r. 
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powers herein granted, and the conduct and management of 
its affairs. (May 11, 1908, 99 v. 531, § 21; R. S. Sec. 3836-3; 
March 31, 1906, 98 v. 173; May 1, 1891, 88 v. 469.) 


Members, in their dealings with the association, are charged with 
knowledge ot the provisions of its constitution and by-laws. 

See Hagerman v. Association, 25 O. S. 186 (1874). 

Sachs v. Association, 4 N. P. 214; 6 L. D. 484 (Cin. Super. Ct. 1897). 

By-laws may be amended although they contain no provision for 
amendments, and though they are signed by all the members. 

Wangerien v. Aspell, 47 O. S. 250, 260 (1890). 

It is not necessary to prove the adoption of by-laws by a formal 
vote of the members or directors, The adoption of by-laws is sufficiently 
proved by showing that they appear upon the records of the corporation, 
and have been uniformly acted upon and enforced as the by-laws of the 
association. 

Hagerman v. Association, 25 O. S. 186 (1874). 

Where the constitution provides that one of its articles shall not 
be changed or amended, in any manner, an amendment to such article must 
be unanimously adopted. 

MekKeown v. Association, 5 W. L. B. 52 (1880). 

Amendments to the constitution and by-laws can not affect the rights 
of borrowers under existing contracts, unless the right to do so is reserved 
in plain and unmistakable language. 

Betz v. Association, 1 N. P. 42; 1 L. D. 58 (C. P. 1894). 

Burke v. Association, 7 W. L. B. 114 (Dist. Ct. 1882). 

Association vy. Boning, 7 W. L. B. 174 (Dist. Ct. 1882). 

Wyatt v. Building Co, 12 L. D. 526 (1902). 

A threatened change in the vested rights of a member may be enjoined. 

Betz v. Association, 1 N. P. 42: 1 L. D. 58 (C. P. 1894). 

Where a member has long acquiesced in operations of the company 
according to the constitution, and many rights of third persons have inter- 
vened so that the acts can not be undone or statu quo restored, such 


member is estopped from claiming that such operations were contrary to 


statute, 

Ruehlman y. Association, 6 C. C. 285: 3 C. D. 456 (1892). 

Deiringer v. Association, 2 L. D. 543 (1893). 

Where the right of amendment is reserved in the constitution a 
borowing member is bound by an amendment providing that interest 
should be charged only on the amount remaining due at the beginning of 
each vear, and dividends paid only on the amount paid in during the eur- 
rent year. 

Metz v. Building Co., 6 O. L. R. 418; 19 L. D. 161 (1908). 

By-law requiring insurance on mortgaged property; liability of asso. 
ciation for failure to renew policy deposited with it. 

See note to § 9657. 

Geswine v. Loan Co., 3 C. C. n. s. 279; 13 C. D. 477 (1902). 

An association may, in its constitution or by-laws, provide for the 
appointment of an attorney. 

Building Co. v. Kuechnert, 7 N. P. 264; 6 L. D. 502 (1896). 

A provision in the constitution of an association requiring all 
directors to. be associated in some way with another corporation is ultra 
vires and void. 

Rep. Attv. Gen. 1911-1912. p. 814. 

Where the constitution of an association provided that no one 
could become a member without acquiring stock, it was said that a 
by-law permitting any person desiring a straight loan to become a 
member by depositing $10 was invalid. Rep. Atty. Gen. 1912, p. 740. 
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Section 9668. (Other powers.) To have all such other 
powers as are necessary and proper to enable such corpora- 
tion to carry out the purpose of its organization. (May 11, 
1908, 99 v. 531, § 22; R. S. See. 3836-3; March 31, 1906, 98 
v. 173; May 1, 1891, 88 vy. 469.) 


Section 9669. (Depository of funds.) The board of di- 
rectors shall designate a bank or banks, in which it shall 
cause the funds of such corporation to be deposited in its 
name. Such funds when so deposited, can be withdrawn 
only in such manner and for such purpose as is provided 
in the constitution and by-laws and authorized by law. Pro- 
vided, however, the directors may designate a sum to be kept 
in the offices of such association for the transaction of cur- 
rent business. (110 v. 69; May 11, 1908, 99 v. 531, § 23; 
BR. S. See. 3836-4; May 1, 1891, 88 v. 469.) 


Under a former statute (R. S. § 3836-4) the secretary had no 
authority to withdraw funds from the depository. 

Trustees v. Deposit Co., 76 O. 8. 253, 268 (1907); s.c.7 OC. Ons. 

GOs) Ti. 0 gl). 0c. 

A eashier of a bank, who is also treasurer ot a building association, 
can not bind the bank by entering on the books of the bank a fictitious 
rredit to the building association, on the faith of which a dividend is paid. 

Webb v. Stasel, 4 N. P. n. s. 587; 17 L. D. 317 (1906); s. ¢., 80 

Oe Sen ee, 
Former statute construed. 
Rep. Atty. Gen. 1906-1907, p. 148. 


Section 9670. (Bank books; officers, employees and bonds. 
Who eligible as bondsmen.) All bank books showing such 
deposits shall be open to the inspection of any director at 
any time. All officers and employees of building and loan 
associations having control or access to moneys or securities 
of such association in the regular discharge of their duties 
before entering upon their duties, shall give bond with two 
or more responsible freeholders or a surety company qualified 
to transact business in the state of Ohio, as surety thereon; 
such bond shall guarantee the faithful performance of duty 
on the part of said officers and employees, and the safe 
keeping and proper application of all moneys or property 
coming into their hands. All officers of such corporation on 
being re-elected to office shall renew their bonds. The 
amount and form cf said bond and sufficiency of the surety 
thereon shall be approved by the board of directors, which 
form shall be substantially that prescribed by the superin- 
tendent of building and loan associations. If the sureties 
on such bonds are individuals, then each individual sign- 
ing such bond shall make oath that he is the owner in fee 
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simple of unincumbered real estate, the actual value of 
which is not less than double the amount of such bond. 
Directors of building and loan associations to which bond 
is given shall not be eligible as bondsmen on such bonds 
but shall be individually liable for any loss to members, 
eaused by their neglect to comply with the provisions of 
this section or any other provisions of law prescribing their 
duties, or the duties imposed upon them by the constitu- 
tion and by-laws of such association, and the superinten- 
dent of building and loan associations may at any time re- 
quire additional bond or security when, in his opinion, any 
such bond then in force is insufficient. (110 v. 69; May 11, 
1908, 99 v. 531, § 23; R. S. Sec. 3836-4; May 1, 1891, 88 v. 
469.) 


A surety on the bond of the secretary of an association is not 
liable for acts beyond the scope of his authority. Trustees v. Deposit 
moo O. 8.298 (1907)% s. 6, 7 OC) On. s: 66; 17. C.D 662. 

In an action by a withdrawing shareholder for the amount of his 
paid-up installments, with dividends, the association may plead, by 
way of set-off and affirmative relief, its claim against him for moneys 
wrongfully paid out by him while acting as treasurer. Gelhaus v. 
Association, 4 N. P. 255; 6 L. D. 443 (1897). 

An attorney of an association is not an officer, and his bond is not an 
official bond. 

Building Co. v. Kuehnert, 7 N. P. 264; 6 L. D. 502 (1896). 

But see § 9666. 

It is competent for an association to appoint an attorney and to 
provide for a bond. 

Building Co, v. Kuehnert, 7 N. P. 264; 6 L. D. 502 (1896). 

And sureties on the bond of the attorney for an association are liable 
for a loss suffered through his negligence in loaning money upon property, 
the title to which was defective. Notice of the loss to the attorney or 
his sureties is not necessary, and estoppel or laches can not be a defense 
to the sureties where the attorney had knowledge of his mistake. 

Dienst v. Building Co., 10 C. C. n. s. 46; 20 C. D. 537 (1907). 

Where an officer embezzles funds of the association there is a civil 
as well as a criminal liability therefor. 

rechten veeloan Con? Gs Ce mets: 860s) 17) C.. Diy 793. (1905): 


Section 9671. (Reserve fund.) The amount to be set 
aside to the reserve fund, for the payment of contingent 
losses shall be determined by the board of directors, but in 
all permanent or perpetual associations, at least five per 
cent of the net earnings shall be set aside each year to such 
fund until it reaches at least five per cent of the total assets. 
All losses shall be paid out of such fund until it is exhausted. 
When the amount in such fund falls below five per cent of 
the assets as aforesaid, it shall be replenished by annual 
appropriations of at least five per cent of the net earnings 
as hereinbefore provided until it again reaches such amount. 
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(May 11, 1908, 99 v. 531, § 24; R. S. See. 3836-5; May 1, 1891, 
88 vy. 469.) 


Both borrowing and non-borrowing members have an interest in the 
reserve fund. 

Seibel v. Building Association, 43 O. 8. 371, 875 (1885). 

The word ‘‘losses’’ means the difference between the amount in- 
vested and the amount received back by the company when the in- 
vestment is terminated. When a mortgage is foreclosed the taxes 
which are a lien and the court costs are ‘‘losses’’. But attorneys 
fees in the foreclosure suit and the cost of carrying the property 
when it is bid in by the association are ‘‘expenses’’ and can not be 
charged to the reserve fund. Rep. Atty. Gen. 1912, p. 742. 


Section 9672. (Expenses, how paid.) All expenses of 
such association shall be paid out of the earnings only, and 
so much of the earnings as may be necessary must be set 
aside each’ year for such purpose. But charges incident to 
a loan, if paid by the borrower, shall not be deemed a part 
of the current expenses. (May 11, 1908, 99 v. 532, § 25; 
R. S. See. 3886-6; May 1, 1891, 88 v. 469.) 


An association can not make an assessment upon its stock for the 
specific purpose of paying expenses. 

4 Opins. Attys. Gen. 454 (1892). 

Attorney fees in foreclosure cases are ‘‘expenses’’ and can not be 
paid out of the reserve fund, but must be paid out of earnings. 
Where property is bid in by the association, the repairs, taxes and 
insurance paid while the property is carried by the association are 
‘fexpenses’’. Rep. Atty. Gen. 1912, p. 742. 


Section 9673. (Dividends.) After payment of expenses 
and interest, a portion of the earnings to be determined by 
the board of directors, annually or semi-annually, shall also 
be placed in the reserve fund for the payment of contingent 
losses, as hereinbefore provided, and a further portion of 
such earnings to be determined by the board of directors, 
shall be transferred as a dividend annually or semi-annually, 
in such proportion to the credit of all members as the cor- 
poration by its constitution and by-laws provides, to be paid 
to them at such time and in such manner in conformity with 
this chapter as the corporation by its constitution and by- 
laws provides. Any residue of such earnings may be held 
as undivided profits to be used as other earnings, except that 
such undivided profit fund at no time shall exceed three 
per cent of the total assets of the association. (May 11, 1908, 
99 v. 582, §25; R. S. Sec. 3836-6; May 1, 1891, 88 v. 469.) 


The value of a share may not be a proper basis for distribution of 
earnings due such share; but the amount of dues paid thereon and other 
credits due to it make such a basis. 

Seibel v. Association, 43 O. S. 371 (1885). 
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Both borrowing and non-borrowing members are entitled to pro rata 
dividends. 

Seibel vy. Association, 43 O. S. 371 (1885). 

Where a borrowing member was fully advised as to how dividends 
are declared, and received them several years on that basis, and al- 
lowed other members to be dealt with in the same way, and it is im- 
possible to recast accounts, he will be estopped to deny the legality of 
the division. 

RuehIman vy. Association, 6 C. C. 285; 3 C. D. 456 (1892). 

Deiringer vy. Association, 2 L. D. 543 (1893); aff’d, no rep., 36 

W 4515 Benes. 

Association v. Voegler, 7 N. P. 605; 5 L. D. 581 (1895). 

A borrowing member is bound by an amendment to the constitution of 
the association, in which the right to amend was reserved, changing the 
method of crediting dividends. 

Metz v. Building Co., 6 O. L. R. 418; 19 L. D. 161 (1908). 

A member who acquiesced for seven years in interest and dividend 
_ settlements, made under an amendment to the constitution, and then 
made no claim until six years after final settlement of his loan, is 
estopped from claiming further earnings. 

Metz v. Building Co., 6 O. L. R. 418; 19.L. D. 161 (1908). 
Dividends under former statutes. 

See Seibel v. Building Ass’n, 43 O. S. 371 (1885). 

Ruehlman vy. Association, 6 C. C. 285; 3 C. D. 456 (1892). 

Turner Verein v. Woodburn, 27 W. L. B.. 409 (1892). 

Deiringer v. Carlisle, etc, Ass’n, 2 L. D. 543 (1893); aff’d, no 

rep., 36 W. L. B. 328. 

Association v. Vogeler, 7 N. P. 605; 5 L. D. 581 (1895). 

Where an association sells land by land contract for a price in ex- 
cess of its cost, the excess can not be deemed “earnings” or “profits” 
until the entire amount of the cost to the association has been repaid 
to it. 

Rép. Atty. Gen. 1911-1912, p. 812. 


Section 9674. (Losses.) All losses shall be assessed in 
the same proportion and manner on all members after the 
amounts in the reserve fund and the undivided profit fund 
have been applied to the payment thereof. (May 11, 1908, 
99 v. 582, § 25; R. S. Sec. 3836-6; May 1, 1891, 88 v. 469.) 


Members, whether borrowers or non-borrowers, must assist in bearing 
its losses. Where the mortgage of a borrowing member secured the pay- 
ment of “assessments,” such member was held not entitled to a ecancella- 
tion of his mortgage, as against the receiver of the association, until his 
Share of an assessment made by the receiver, to pay losses, was paid. 

Eversman v. Schmitt, 53 O. S. 174 (1895). 

See Haynes v. Association, 2 N. P. 181; 3 L. D. 228 (1895). 

Demland v. Loan Co., 20 C. C. 223; 11 C. D. 249 (1899). 

The receiver of an insolvent association may make a pro rata as- 
sessment, which is binding on members, although they, as_ individuals, 
are not parties to the suit in which the receiver was appointed. 

Eversman v. Schmitt, 53 O. S. 174 (1895). 

Such assessment may be made by the court appointing the receiver. 

Swing v. Rose. 75 O. S. 355 (1906). 

Hinman v. Ryan, 3 C. C. 529; 2 C. D. 305 (1888). 

The proper basis of assessment upon the stock of an insolvent as- 
sociation to pay its debts and equalize lossess, both in the case of bor- 


G. C. § 9675 OHIO PRIVATE CORPORATIONS. 1948 


rowing and non-borrowing members, was held to be the dues and earnings 
which should stand to the credit of their stock. 

Loan Co. v. Richter, 16 C. C. 191; 9 C. D. 74 (1898). 

See in re Building Ass’n, 7 N. P. 518; 5 L. D. 518 (1897). 

9673. 

. provison, in the constitution of an association, limiting the lia- 
bility of members to the amount standing to their credit on the books of 
the association, is invalid. 

Loan Co. v. Richter, 16 C. C. 191; 9 C. D. 74 (1898). 

Members, whether borrowers or non-borrowers, who withdraw, in good 
faith, and cease to be members, can not again be brought into the as- 
sociation for the settlement of losses. 

Eversmann v. Schmitt, 53 O. S. 174, 189 (1895). 

Wangerien v. Aspell, 47 O. 8. 250, 261 (1890). 

But a compromise, not made in good faith, which works gross in- 
justice or fraud upon other members, does not relieve the member from lia- 
bility for losses. 

Loan Co. v. Richter, 16 C. C. 191; 9 C. D. 74 (1898). 

Notice of withdrawal does not relieve a member from liability for 
losses suffered before his withdrawal is completed. 

Harrison Bldg. Ass’n. v. Howell, 39 W. L. B. 386; 5 N. P. 273; 7 

L. D. 353 (1898). 


Section 9675. (Listing of shares for taxation.) The 
shares and loans advanced to its members, shall be exempt 
from taxation, except that shares of stock upon which no 
loans have been made or money advanced by the company, 
shall be considered and held as credits. The members indi- 
vidually shall list for taxation the number of shares held 
by them, and the true value thereof in money, on the day 
preceding the second Monday in April each year, and they 
shall be assessed at such valuation for taxation and taxes 
as other property. (May 11, 1908, 99 v. 532, §26; R. S. 
See. 3836-7; May 1, 1891, 88 v. 469.) 


An association is not required to list its surplus and profits for taxa- 
tion, but real estate is subject to real estate taxes whether purchased 
from profits or not. 

Gruner v. Defiance, etc., Ass’n, 85 O. S. 484 (Supreme Court Journal 

Entry). 

An association is not required to return any personal property to 
the county auditor under §5404. Rep. Atty. Gen. 1913, p. 1375. 

‘‘Stock deposits’? as ‘‘credits’’. The mere privilege of with- 
drawal of stock deposits does not make them taxable as ‘‘credits’’. 
But if the association follows a practice of allowing interest on 
stock deposits, without regard to dividends declared or losses sus- 
tained, then the stock deposits are taxable as moneys. Opins. Atty. 
Gen. 1921, p. 415; 19 O. L. BR. 294. 
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PART XXI. 
BANKS AND BANKING. 


Sections 9676 to 9849 were repealed (108 (Pt. 1) v. 80) 
at the time of the enactment of the Banking Code of 1919, 
which is contained in §§ 710-1 to 710-189 inclusive. 


TITLE COMPANIES, COLLATERAL LOAN COMPANIES AND 
MISCELLANEOUS PROVISIONS RELATING TO BANKS. 


Title Guaranty and Trust Unknown Depositors 
Companies 
§ 9850. Powers of such companies. § 9864. Annual report to probate 
§ 9851. Capital required; deposit. judge. 
gees: How deposit held. $9865. Who are to be deemed 
9853. Operation limited to one “unknown deposits.” 
county; exception. § 9866. Record to be kept by pro- 
§9854. Treasurer to surrender bate judge. 
surplus deposits. § 9867. Fees for making such rec- 
§ 9855. Laws by which such com- ord. 
panies governed. $9868. Unknown deposits to be 
aid into county treasury. 
Collateral Loan Companies § 9869. Mow such deposits. re- 
§ 9857. Powers and limitations. claimed. 
§ 9858. Capital stock. § 9870. Penalty for refusal or neg- 
§ 9859. How loans made. lect to comply. 
eth Insurance. § 9871. Recovery and_ disposition 
9861. Memorandum of loans. of penalties. 
§ 9862. Redemption of pledges. § 9872. Who may sue; duty of 
§ 9863. Sale of pledges. prosecuting attorney. 


TITLE GUARANTEE AND TRUST COMPANIES. 


Section 9850. (Powers of such companies.) A title guar- 
antee and trust company may prepare and furnish abstracts 
and certificates of title to real estate, bonds, mortgages and 
other securities, and guarantee such titles, the validity and 
due execution of such securities, and the performance of con- 
tracts incident thereto, make loans for itself or as agent or 
trustee for others, and guarantee the collection of interest 
and principal of such loans; take charge of and sell, mort- 
gage, rent or otherwise dispose of real estate for others, and 
perform all the duties of an agent relative to property deeded 
or otherwise entrusted to it. (R. S. See. 382lggg; March 29, 
1906, 98 v. 158; April 22, 1902, 95 v. 222.) 


Banking and trust powers may be acquired. § 710-168 et seq. 

A title guaranty company, organized under this section, is not 
under control of the state insurance department. It may issue a 
certificate or abstract of title, and guarantee the correctness thereof, 
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but is not authorized to do merely a title insurance business. Opins. 
Atty. Gen. 1917, pp. 1157, 1681. 

Abstract companies have been permitted to acquire the powers of 
title guaranty and trust companies. Rep. Atty. Gen. 1914, pp. 1695, 
868; 12 O. L. RB. 497. 

A state bank may not amend its articles so as to engage in the 
title guaranty and trust business. Opins. Atty. Gen. 1921, p. 1187. 

A title guaranty and trust company may be a county depositary 
under G. GC. § 2715 et seq. A title company is not a bank, but may 
receive deposits for the sole purpose of loaning the same. A certifi- 
cate or acknowledgment of the receipt of the money may be given, 
although the company can not issue ordinary certificates of deposit. 
Rep. Atty. Gen. 1914, p. 1743; 12 O. L. R. 553. 

See articles by Chas. C. White, 19 O. L. R. 580 on ‘“Some thoughts 
on title insurance.’’ and by H. A. Hauxhurst, 18 O. L. R. 409, on 
‘Certificates of Title and Title Insurance.’’ 


An abstract company, employed by the vendor of real estate, is not 
liable to the vendee for negligence in the making or certifying of an 
abstract of title, in reliance on which the vendee accepted a defective 


title and paid the purchase money. The abstract company is liable, as a _ 


general rule, only to the person who employed it. 
Thomas vy. Trust Co., 81 O. 8. 432 (1910). 


Section 9851. (Capital required; deposit.) No such com- 
pany shall do business until its capital stock amounts to at 
least one hundred thousand dollars fully paid up, and until 
it has deposited with the treasurer of state fifty thousand 
dollars in securities: permitted by sections ninety-five hun- 
dred and eighteen and ninety-five hundred and nineteen. 
Except such deposit, the capital shall be invested as the 
board of directors of such company prescribes. (R. S. See. 
3821e¢0¢: March 29, 1906, 98 v. 153; April 22, 1902, 95 v. 


ooe } 


999.) 


Section 9852. (How deposits shall be held.) The treas- 
urer of state shall hold such fund or securities deposited 
with him as security for the faithful performance of all 
euarantees entered into and trusts accepted by such com- 
pany, but so long as it continues solvent he shall permit it 
to collect the interest of, or dividends on, its securities so 
deposited, and to withdraw them or any part thereof, on 
depositing with him cash or other securities of the kind 
heretofore named so as to maintain the value of such deposit 
at fifty thousand dollars. (108 (Pt. 2) v. 1192; R. S. Sec 
3821le¢e¢: March 29, 1906, 98 v. 1538; April 22, 1902, 95 Vv. 


DOD ? 


222.) 

Section 9853. (Operation limited to one county, excep- 
tion.) Any company so organized shall be limited in its 
operation to only one county in this state, which shall be 
designated in its application for a charter, except, that if 
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it desires to issue its policies of title insurance in more than 
one county it may issue them in such other county or coun- 
ties upon depositing with the treasurer of state an additional 
sum of fifty thousand dollars in securities as above pro- 
vided, for each additional county in which it proposes to 
operate. (R. S. See. 382lgge; March 29, 1906, 98 v. 153: 
April 22, 1902, 95 v. 222.) 


This section authorizes the issue of title policies in other coun- 
ties, if the required deposit is made. Opins. Atty. Gen. 1918, p. 920. 


Section 9854. (Treasurer to surrender surplus deposits.) 
If such a company has made deposits with the treasurer of 
state as herein required, it may request such treasurer to 
return to it securities in excess of the amount so required, 
and he shall surrender such excess to the company, taking 
proper receipts therefor. (R. S. See. 3882lgee; March 29, 
1906, 98 v. 153; April 22, 1902, 95 v. 222.) 


Section 9855. (Laws by which such companies governed.) 
All companies doing the business of guaranteeing titles to 
real property shall comply with and be governed by the 
foregoing provisions relating thereto. But such companies 
heretofore organized and doing business thereunder, may 
continue business without prejudice to any rights thereby 
acquired or obligations incurred. (R. S. See. 382lege; March 
29, 1906, 98 v. 158; April 22, 1902, 95 v. 222.) 


COLLATERAL LOAN COMPANIES. 


‘Section 9857. (Powers and limitations.) Corporations 
may be organized for the purpose of making loans on pledges 
of goods and chattels and upon mortgage thereof; but they 
Shall not receive money on deposit, engage in banking, nor 
make loans upon security other than herein is provided. The 
names of such corporations shall begin with the word ‘‘The”’ 
and end with the words ‘‘Collateral Loan Company.’’ (R. 
S. See. 3821q-1; April 21, 1904, 97 v. 134, §1.) 


A collateral loan company can not amend its articles of incor- 
poration under § 8719. Rep. Atty. Gen. 1916, p. 1746. 


Section 9858. (Capital stock.) The capital stock of such 
company shall not exceed five hundred thousand dollars in 
Shares of fifty dollars each. When twenty thousand dollars 
have been duly subscribed and one-fourth of it actually paid 
in, the subscribers thereto may organize and transact busi- 
ness. (R.S. Sec. 3821q-2; April 21, 1904, 97 v. 134, § 2.) 
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A collateral loan company can not be incorporated with a capital 
stock of only $10,000. 

Rep. Atty. Gen. 1905-1906, p. 49. 

A collateral loan company is not authorized to reduce its capital 
stock or the par value of its shares. Rep. Atty. Gen. 1915, p. 689. 


Section 9859. (How loans made.) When such company 
has disposable funds, it shall loan on all goods and chattels 
offered, embraced within its rules and regulations, in the 
order offered; with the exception that it always shall dis- 
criminate in favor of sniall loans to the indigent. It may 
loan to four-fifths of the appraised value of gold and silver 
plate and ware, and to two-thirds of such value on other 
goods and chattels. The rate of interest charged shall not 
exceed eight per cent per annum, and other charges, includ- 
ing insurance, investigation of titles, and the expense of the 
custody and care of property offered as security must not 
exceed ten per cent of the amount loaned. (R. S. See. 
3821q-3; April 21, 1904, 97 v. 134, § 3.) 

If a loan company has not complied with the so-called ‘‘loan 
shark’’ law (G. C. § 6346-1 et seq.) a loan in excess of the legal rate 
is void. Collateral Loan Co. v. Bell, 17 N. P. n. s. 385 (1915). 

Prior to the enactment of the ‘‘loan shark’’ law it was held that, 
in an action to recover interest exceeding the legal rate, a loan com- 
pany must prove its corporate capacity, viz.: that it is a corporation 
having the right to such interest. Loan Co. v. Philen, 18 C. C, n. 8. 
419 (1910). 


Section 9860. (Insurance.) Such company shall insure 
all pledged property in its possession against loss or dam- 
age by fire, in an amount equal to the appraised value there- 
of, to be ascertained when the loan is made. In ease of loss 
or damage by fire it shall be liable to the pledgers of such 
property for the amount thereof after paying the principal, 
interest, loan charges and expenses. (R. S. Sec. 3821q-3; 
April 21, 1904, 97 v. 134, §3.) 


Section 9861. (Memorandum of loans.) Such company 
shall give to each pledger a card inscribed with its name, 
the article or articles pledged, name of the pledger, the 
amount loaned, the rate of interest, amount of loan charges 
and expenses, the date when made and date when payable. 
(R. S. Sec. 8821q-5; April 21, 1904, 97 v. 135, § 5.) 


Section 9862. (Redemption of pledges.) A person who 
has deposited property with such company as a pledge to 
secure a loan, at any time before the maturity of such loam 
may redeem it, on payment of the principal sum borrowed 
with interest and other charges which have accrued at the 


1953 UNKNOWN DEPOSITORS. G. C. § 9865 


date of payment. (R. S. Sec. 3821q-4; April 21, 1904, 97 v. 
135, § 4.) 


Section 9863. (Sale of pledges.) If the property pledged 
is not redeemed upon the maturity of the loan it shall be 
sold at public auction. Notice specifying the time and place 
of such sale shall be mailed to the last known address of the 
pledger at least one week previous to the time of such sale. 
The net surplus from a sale, after paying loan charges and 
expenses, shall be held three years for the owner; when, if 
not demanded, it shall be forfeited to the company. (R.S. 
Sec. 3821q-5; April 21, 1904, 97 v. 135, § 5.) 


UNKNOWN DEPOSITORS. 


Section 9864. (Annual report to probate judge.) Every 
incorporated bank or banking association located in this 
state, whether now or hereafter incorporated or organized 
under the laws of this state, or of the United States, and 
every company, association, or person, who in this state 
keeps an office or other place of business, und engages in the 
business of lending money, receiving money on deposit, buy- 
ing and selling bullion, or bills of exchange, notes, bonds, 
stocks, or other evidence of indebtedness, with a view to 
profit, annually, between the first and second Mondays of 
January, shall make out and return to the probate judge of 
the county in which such bank, office, or other place of busi- 
hess is located, under oath of the owner, or principal officer 
or manager thereof, a true and complete statement, setting 
forth, in alphabetical order, the names of all unknown depos- 
itors with such bank, company, association or person, to- 
gether with the amount due to every such unknown depos- 
itor, including accrued interest and dividends. (March 6, 
1888, 85 v. 65, §1; R. S. See. 3821-89.) 


Section 9865. (Who are to be deemed ‘‘unknown depos- 
itors.’’) Every corporation, company, association, or per- 
son, in whose name a deposit of any money, bullion, bill of 
exchange, note, stock, bond or other evidence of indebted- 
hess has been made with any bank, company, association, or 
person, designated in the preceding section, shall be deemed 
an unknown depositor within the meaning thereof, when the 
date of the last bona fide item of debt or credit to the ac- 
count of such depositor on the books of said bank is more 
than seven years prior to the time fixed by such section for 
the filing of such statement with the probate court of the 
proper county. In fixing the date of the last item of credit 
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to the account of a depositor, reference shall not be had to 
any item of credit for interest or dividends accrued on such 
deposit, unless it be entered upon a pass book presented by 
and returned to the depositor, or unless the depositor be a 
minor. (R. 8. See. 3821-90; March 6, 1888, 85 v. 65, § 2.) 


Section 9866. (Record to be kept by probate judge.) 
The probate judge of each county, on or before the third 
Monday of January, annually, shall record in a book kept 
for that purpose, entitled, ‘‘record of unclaimed deposits in 
banks, ————————- county, Ohio,’’ and which at all times 
shall be open to public inspection, all statements returned to 
him for the preceding year under the above provisions. Such 
judge shall designate in such book at the head of each state- 
ment recorded therein, the name of the bank, company, as- 
sociation or person by whom such statement was returned. 
The original statement returned to him shall be kept on file 
and preserved in his office. (R. S. See. 3821-91; March 6, 
1888, 85 v. 65, § 3.) 


Section 9867. (Fees for making such record.) ‘There 
shall be allowed and paid to the probate judge of each 
county, the sum of eight cents per hundred words, for all 
statements recorded by him, as above provided. The cost of 
recording the names and amounts due to depositors, by 
whom such deposits were made, and who are ‘‘unknown,”’ 
shall be paid to such judge by the bank, company, associa- 
tion, or person, as herein provided, at the time such annual 
statement is returned, and by such bank, company, associa- 
tion, or person shall be deducted from the amount due such 
unknown depositor. (R. S. Sec. 3821-92; March 6, 1888, 85 
v. 65, § 4.) 


Section 9868. (Unknown deposits to be paid into county 
treasury.) When a corporation, company, association, or 
person, in whose name a deposit is made with a bank, com- 
pany, association, or person designated herein, becomes un- 
known within the definition and meaning hereof, the amount 
due to such depositor shall be paid by such bank, company, 
association or person, to the treasurer of the county, in which 
such bank, company or association is located, and by such 
treasurer be eredited to the general fund of such county. 
But it shall not be paid until after the expiration of eight 
years from the date of the first statement, in which the name 
and amount due such unknown depositor was returned to 
the probate judge. The bank, corporation, association or 
person so making such payment shall thereby be released 
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from any claim, demand, or liability to pay it or any part 
thereof to the depositor, his administrators, executors or 
assigns. (R. 8S. Sec. 3821-93; March 6, 1888, 85 v. 65, § 5.) 


Section 9869. (How such deposits reclaimed.) If at 
any time thereafter proof is made to the satisfaction of the 
probate court, or the county commissioners, of the right of 
any person or persons, by inheritance or otherwise, to such 
funds or any part thereof, or so paid to the treasurer, such 
court or commissioners shall so certify to the county auditor, 
who thereupon shall draw a warrant on the treasurer of the 
county in favor of such claimant or claimants, or the legal 
representative or duly authorized agent thereof, for the sum 
so paid into the treasury. If any such person or persons 
become aggrieved by the decision, finding or action of the 
probate court or the county commissioners, such person or 
persons may appeal to the court of common pleas, in the 
manner provided by law for appealing from the decisions of 
county commissioners, or from those of the probate judge. 
(R. S. See. 3821-94; March 6, 1888, 85 v. 65, § 6.) 


Section 9870. (Penalty for refusal or neglect to comply.) 
Every bank, company, association, or person designated 
herein, who neglects or refuses to comply with these provi- 
sions, shall forfeit and pay five hundred dollars, for every 
such offense. (R. S. See. 3821-95; March 6, 1888, 85 v. 
65, § 7.) 


Section 9871. (Recovery and disposition of penalties.) 
The penalty so imposed shall be recovered by action in the 
name of the state, before any court of competent jurisdiction; 
and when collected, shall be paid to the treasurer of the 
county in which the judgment therefor is recovered. One- 
half thereof shall be by such treasurer eredited to the gen- 
eral fund of such county, and one-half thereof be by him 
held for the use of the state. (R. S. Sec. 3821-96: March 6, 
1888, 85 v. 65, § 8.) 


Section 9872. (Who may sue; duty of prosecuting at- 
torney.) The action provided by the preceding section may 
be instituted and prosecuted to judgment by any citizen of 
the state. The prosecuting attorney of such county hereby 
is required to institute and prosecute such action against 
every bank, company, association or person so designated, 
and located in such county, who fails to comply with the 
foregoing provisions. (R. S. Sec. 3821-97: March 6, 1888, 
85 v. 65, § 9.) 
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PART XXII, 
CORPORATIONS NOT FOR PROFIT. 

CHAPTER 1. Salvage. 

CHAPTER 2. Agricultural. 

CHAPTER 3. Educational. 

Cuapter 4. Religious and Benevolent. 

CHAPTER 5. Humane Society. 

CHAPTER 6. Charitable Trust. 

CHAPTER 7. Cemetery. 

CHAPTER 1. 
SALVAGE. 

§$ 9873. Powers. § 9877. Quarterly statement to be 
§ 9874. Subordinate to fire depart- filed by insurance com- 

ment. panies. 
§ 9875. Regulations. § 9878. Written demand for state- 
§ 9876. Biennial meetings; assess- ment. 

ments. § 9879. Failure to file statement. 


Section 9873. (Powers.) Corporations, not for profit, 
may be organized under the general corporation laws of this 
state, and as hereinafter provided for the purpose of dis- 
covering and preventing fires and of saving property and 
life from conflagration, with power to provide a patrol of 
men and a competent person to act as superintendent to 
discover and prevent fires, with suitable apparatus and equip- 
ment to save and preserve property and life at and after 
fires. To enable them so to act with promptness and effi- 
ciency, the superintendent and patrol may enter a building 
at any time for the purpose of inspection and any building 
on fire or which is exposed to or in danger of taking fire 
from other burning buildings, for the purpose of protecting 
and saving such building and the property therein, or of 
removing the property or a part thereof during the fire or 
from the ruins after the fire. (R. 8. Sec. 3691-24h; April 29, 
1902, 95 v. 324, § 1.) 


Section 9874. (Subordinate to fire department.) Noth- 
ing in this chapter shall in any degree lessen, impair or inter- 
fere with the powers, privileges, duties or authority of a 
regular or volunteer fire department organized and main- 
tained by public authority within the state. Such superin- 
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tendent and the members of the patrol, while on duty at a 
fire, shall be subordinate to and under the control of the 
public authority having charge of the extinguishment and 
prevention of fires. No act of the superintendent or the 
patrol of men shall justify an owner of a building or prop- 
erty in abandoning it. (R. S. See. 3691-24h; April 29, 1902, 
95 v. 324, §1.) 


Section 9875. (Regulations.) The articles of incorpora- 
tion of such a corporation shall set forth the municipality 
or other subdivision of the state within which it is to prose- 
cute its business, and thereafter is shall be confined to such 
municipality or other subdivision. It may elect officers and 
make needful by-laws not contrary to the provisions of the 
constitution or laws of this state or of the United States. 
Except as in this chapter provided, such company shall be 
subject to the general corporation laws of this state. (R. S. 
Sec. 3691-241; April 29, 1902, 95 v. 324, § 2.) 


Section 9876. (Biennial meetings; assessments.) Before 
such corporation may begin business, and in the month of 
March of every second year thereafter, a meeting thereof 
Shall be held, of which ten days’ previous notice shall be 
given by inserting it in at least two newspapers published 
or of general circulation in the municipality or other sub- 
division in which the corporation is organized and_ estab- 
lished, if there be such newspapers, and if not, by posting 
notices thereof, at which meeting each insurance company, 
corporation, association, underwriter, person or persons doing 
a fire insurance business in such municipality or other sub- 
division, whether members of such corporation or not, may 
be represented and have one vote. A majority of the whole 
number so represented may decide upon the question of sus- 
taining the fire patrol organized by the corporation, aud 
shall fix the maximum amount of expenses which may be in- 
curred therefor during the fiscal years next to ensue and 
until the next meeting, which in no case shall exceed two 
per cent of the aggregate premiums returned as received. 
Such amount, or so much thereof as is necessary, may be 
assessed upon all insurance companies, corporations, under- 
writers, agents, person or persons who assume risks and ac- 
cept premiums for fire insurance in such municipality or 
other subdivision, whether members of the corporation or 
not, in proportion to the several amounts of premiums re- 
turned as received by each. Such assessments shall be col- 
lectible by and in the name of the corporation in any court 
in this state having jurisdiction thereof in such manner and 
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at such time or times as it determines. (R. 8. Sec. 3691-247; 
April 29,1902, 95 v. 325; $3.) 


Section 9877. (Quarterly statement to be filed by insur- 
ance companies.) To insure the collection of such assess- 
ments, provide for the payment of persons employed by the 
corporation, maintain suitable rooms therefor and for the 
acquisitions of such real and personal property as is nec- 
essary, all which is to be determined at the regular meet- 
ings, the corporation may require a statement to be furnished 
quarterly by all insurance companies, corporations, associa- 
ticns, underwriters, agents, or persons of the aggregate 
amount of premiums received by each for insuring property 
in the municipality or subdivision where the corporation is 
organized and established, for and during the three months 
next preceding the thirty-first day of March, the thirtieth 
day of June, the thirtieth day of September and the thirty- 
first day of December of each year. Such statement shall 
be sworn to by the president and secretary of the corpora- 
tion or association, or by the agent or person so acting or 
effecting such insurance in the municipality or subdivision, 
and shall be given to the secretary of the corporation created 
under the provisions of this chapter, within ten days after 
the first days of April, July, October and January of each 
year. (R. S. Sec. 3691-24k; April 29, 1902, 95 v. 825, § 4.) 


Section 9878. (Written demand for statement.) The 
treasurer or other appointed officer of such a corporation, 
within the ten days aforesaid, by written or printed demand, 
signed by him shall require such statement from every insur- 
ance company, corporation, organization, underwriter, agent 
or person engaged in the business of fire insurance in the 
municipality or other subdivision where the corporation is 
organized and established. Such demand may be delivered - 
personally at the office of the insurance company, corpora- 
tion, association, underwriter, agent or person within the 
municipality or other subdivision, or at the residence of any 
officer of such corporation or association, underwriter, agent 
or person. (R.S. Sec. 3691-241; April 29, 1902, 95 v. 326, § 5.) 


Section 9879. (Failure to file statement.) An insurance 
company, corporation or association, or officer thereof, and 
an underwriter, agent or person within the municipality or 
other subdivision in which the corporation is organized and 
established, engaged in the business of fire insurance, or of 
assuming risks and accepting premiums therefor, who fails 
to furnish the statement hereinbefore required, shall forfeit 
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for the use of the corporation entitled thereto, the sum of 
twenty-five dollars for every day he neglects to furnish it, 
which amount the corporation may recover in any court in 
the state having jurisdiction thereof. (R. S. See. 3691-241 ; 
April 29, 1902, 95 v. 326, § 5.) 


CHAPTER 2. 


AGRICULTURAL. 
Agricultural Societies. § 9887. When tax paid to treas- 
urer of society. 

bese: Organization of societies. § 9898. When real estate vests in 

9880-1. Independent societies, or- county. 
ganization of. §9899. Insurance on buildings. 

§ 9881. Premiums offered. § 9900. May sell lease or purchase 

§ 9882. Duties of persons compet- sites. 
ing therefor. § 9900-1. Authority to sell or ex- 

9883. Repealed. change site. 

9884. Publication of treasurer’s § 9901. When commissioners shall 
Scoount ana list of earry out contracts. 
awards. § 9902. Payment for purchase or 

§ 9884-1. Who may be members; lease of land. 
certificate; fee. $9908. Levy for payment of 

§ 9884-2. Board of directors; term bonds, 
of office; election; vacan- § 9904. Submission of question of 
cy. ’ issuing bonds. 

§ 9884-3. Annual meeting; organiza- § 9905. The election. 
tion of board; oath. § 9906. Control of lands when 

§ 9884-4. Permit shall not be _ is- title vested in commis- 
sued to sell, ete., liquor; sioners. 
immoral shows; when aid § 9907. How conveyances executed. 
of state withheld. § 9908. When society may encum- 

§ 9884-5. License for side shows, ber grounds. 
ete. § 9909. Appropriation of land for 

§ 9884-6. License must be obtained fair purposes. 
from director of agricul- § 9910. Directors to prosecute 
ture. proceedings. 

§ 9884-7. Written application must 
be made; fee. Township Societies. 


§ 9884-8. Penalty for violating pro- 


visions of license. $9911. Repealed. 

ee por . § 9912. Justice of the peace may 
9884-10. License fees; where paid. appoint special consta- 

§ 9884-11. Penalty. bles. 
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§ 9886. Convevances declared valid. § 9915. Repealed. 
§ 9887. Commissioners may assist 
societies. Farmers’ Institutes. 

§ 9887-1. Tax levy to improve real 
estate of agricultural so- § 9916. Organization of farmers’ 
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issuing bonds. ings in each county. 

§ 9889. Conduct of the election. § 9918. Certificates for county pay- 

§ 9890. Bonds. ments. 

§ 9891. Levy. § 9919. Detailed statement of ex- 
9892. Liquidation of debts. penses filed with certifi- 
9893. Money raised shall be ap- cate. 
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§ 9894. One-tenth mill levy for use nished by the state. | 

of agricultural society. $9921. Publication and distribu- 
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mitted. ployment of county agri- 


cultural agents, omitted. 
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AGRICULTURAL SOCIETIES. 


Section 9880. (Organization of societies.) When thirty 
or more persons, residents of a county organize themselves 
into a county agricultural society, which adopts a constitu- 
tion and by-laws, selects the usual and proper officers, and 
otherwise conducts its affairs in conformity to law, and the 
rules of the state board of agriculture, and when such so- 
ciety has held an annual exhibition in accordance with sec- 
tions 9881, 9882 and 9884 of the General Code, and made 
proper report to the state board, then upon presentation to 
the county auditor, of a certificate from the president of the 
state board attested by the secretary thereof, that the laws 
of the state and the rules of the board have been complied 
with, the county auditor of each county wherein such agri- 
cultural societies are organized, annually shall draw an order 
on the treasurer of the county in favor of the president of 
the county agricultural society for the sum of eight hundred 
dollars, and the treasurer of the county shall pay it. The 
total amount of such order shall not exceed one hundred per 
cent (100%) of the amount paid in regular elass premiums. 
(109 v. 240; 108 (Pt. 1) v. 881; R. S. Sec. 3697; May 6, 1902, 
95 v. 403; April 16, 1900, 94 v. 395; April 21, 1896, 92 v. 205; 
April 18, 1893, 90 v. 173; April 16, 1886, 80 v. 142; R. 8. 
1880; February 28, 1846, 44 v. 70, §1; 8. & C. 61.) 


A society organized under § 9880 et seq. is a private corporation. 
Opins. Atty. Gen. 1922, p. 40; 20 O. L. R. 58. 

The state board of agriculture can not be compelled, by manda- 
mus, to issue the certificate provided for by § 9880. State v. Stroop, 
99 O. S. 522 (1919). See Opins. Atty. Gen. 1916, p. 1782. 

A society, organized under this section, which has constructed seats 
on its fair grounds for the use of patrons, is liable, in its corporate ca- 
pacity, to a person, attending its fair and rightfully occupying a seat, 
who is injured in consequence of negligence in their construction. 

Dunn vy. Agricultural Society, 46 O. S..93 (1888). 

This section is not in violation of Art. VIII, Sec. 4 of the constitution 
which prohibits the state from loaning its credit or becoming a joint 
owner or stockholder in any company or association. 

State v. Kerns, 104 O. S. 550 (1922). 

Commissioners v. Brown, 1 N. P. n. 8. 357; 14 L. D. 241 (C. P. 1903). 

A county society, entitled to aid under this section, is not entitled 
to the additional aid for independent societies under § 9880-1. Opins. 
Atty. Gen. 1921, p. 240. 

This chapter provides for only one society in a county. Where two 
societies desire to participate in the public fund, the society which 
was first properly organized is alone entitled to aid. Rep. Atty. Gen. 
1912, p. 1412; Opins. Atty. Gen, 1915, p. 2080; Opins. Atty. Gen. 1919, 
p- 416. Compare Rep. Atty. Gen. 1906-1907, p. 15. 

Societies organized subsequently may receive aid only as inde 
pendent societies under § 9880-1. Opins. Atty. Gen. 1919, p. 416. 
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Payment is not authorized, after the date specified in § 9884, un- 
less the secretary of the state board has certified to the county audi- 
tor that the reports required by that section have been made. Opins. 
Atty. Gen. 1920, p. 61. 

The county auditor may require verification of the amount paid 
out in premiums. Opins. Atty. Gen. 1921, p. 240. 

An amendment to R. S. § 3697 which exempted Cuyahoga County 
from its provisions and made special provisions therefor was rejected and 
held not to render the remainder of the section unconstitutional. 

Commissioners v. Brown, 1 N. P. n. s. 357; 14 L. D. 241 (Gy Po 1903)k. 
Amount of state aid prior to last amendment, see 

State v. Reed, 12 L. D. 415 (C. P. 1902). 

Agricultural societies in the year 1911 were entitled to an amount 
based on the census of 1910. 

Rep. Atty. Gen. 1910-1911, p. 597. 

Real estate used for holding agricultural fairs conducted by the 
county, or by an agricultural society which has complied with § 9880 
et seq., is exempt from taxation, whether the title is in the county or 
in the society. Opins. Atty. Gen. 1918, p. 828. 

By the adoption of the General Code, section 3697, Revised Stat- 
utes, which authorized payment to two agricultural societies in Cuya- 
hoga County, was repealed. Rep. Atty. Gen. 1913, p. 234. 


Section 9880-1. (Independent societies, organization of. 
What sum may be drawn from the county. When board are 
residents of more than one county.) When thirty or more 
more persons of a county or of contiguous counties, not to 
exceed three shall have been organized into an independent 
agricultural society and has held an annual exhibit for three 
years previous to January 1, 1919, in a county wherein is 
located a county agricultural society, and when such inde- 
pendent society has held an annual exhibition. in accordance 
with the three following sections and made proper report to 
the state board, then, upon the presentation to the county 
auditor of a certificate from the president of the state board 
attested by the secretary thereof, that the laws of Ohio and 
the rules of the board have been complied with, the county 
auditor of the county, if the fair board be residents of one 
county, shall draw an order on the treasurer of the county 
in favor of the president of the independent association 
for a sum equal to one hundred per cent of the amount 
paid in regular class premiums, as calculated in section 
9880 herein, but which shall not exceed the sum of eight 
hundred dollars, and the treasurer shall paid said order. 

If the fair board be residents of more than one county 
the auditor of such counties shall draw orders on their 
respective treasurers for the proportionate share of the 
sum of eight hundred dollars to be divided according to 
population of the counties according to the last federal 
census, but shall not exceed more than one hundred per 
cent of the amount paid in regular class premiums, and 
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the treasurer or treasurers shall pay such order or orders 
from the county funds. (109 v. 240; 108 (Pt. 1) v. 382; 106 
v. 273.) 

This section is constitutional. State, ex rel., v. Kerns, 104 O. 8S. 
550 (1922). 

A corporation organized for profit may be entitled to aid. State, 
ex rel., v. Kerns, 104 O. S. 550 (1922). 

A society organized under § 9911, which held three annual fairs 
prior to 1915 and an annual exhibition in 1915, is not an ‘‘inde- 
pendent’’ society under § 9880-1 entitled to an allowance from the 
county treasury under § 9880. Nor can it by reorganizing in Decem- 
ber, 1915, come within §§9880, 9880-1. Opins. Atty. Gen. 1916, 
p. 1448. 

A society is not entitled to public aid if it has failed to comply 
with §9882. Opins. Atty. Gen. 1917, p. 2252. 


Section 9881. (Premiums offered.) The several societies 
formed under the provisions of the preceding sections, an- 
nually shall offer and award premiums for the improvement 
of grains, fruit, vegetables, live stock, articles of domestic in- 
dustry, public school displays, and such other articles, pro- 
ductions and improvements, as they deem proper, and may 
perform all acts that are best calculated to promote the agri- 
cultural and household manufacturing interests of the county 
or counties, and of the state. They shall regulate the amount 
of premiums, and their different grades, so that all may 
have an opportunity to compete therefor. (108 (Pt. 1) v. 
382; R. S. See. 3698; April 9, 1880, 77 v. 148; R. S. 1880; 
February 28, 1846, 44 v. 70, §2; S. & C. 68.) 


Section 9882. (Duties of persons offering to compete 
therefor.) Persons offering to compete for premiums on im- 
proved methods of production of crops or other articles, be- 
fore such premium is adjudged, shall deliver to the award- 
ing committee if required, a full and correct statement of the 
process of the method of production, and the expense and 
value thereof, with a view of showing accurately the profits 
derived or expected to be derived therefrom. (108 (Pt. 1) 
v. 383; R. S. Sec. 3698; April 9, 1880, 77 v. 148; R. S. 1880; 
February 28, 1846, 44 v. 70, §2;S. & C. 63.) 


Section 9883. Repealed. (108 (Pt. 1) v. 385. 


Section 9884. (Publication of treasurer’s account and 
list of awards.) County societies shall publish annually an 
abstract of the treasurer’s account, in a newspaper of the 
county, and make a report of their proceedings during the 
year. Also make a synopsis of the awards for improvement 
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in agriculture and household manufactures which shall be 
made in accordance with the rules and regulations of the 
state board of agriculture, and be forwarded to the secretary 
of agriculture on or before the first Thursday after the gsec- 
ond Monday in January of each year. No subsequent pay- 
ment shall be made from the county treasury unless a cer- 
tificate be presented to the county auditor, from the secre- 
tary of agriculture showing that such reports have been 
made. (108 (Pt. 1) v. 383: R. §. Sec. 3699; February 20, 
BOG), 58.v. 22, 1: S..& 9. AS. 0! 63.) 


‘“Subsequent payment’’ means payments made after the date fixed 
by this section. Opins. Atty. Gen. 1920, p. 61. 


Section 9884-1. (Who may be members; certificate; fee, 
List of members sent to state secretary and kept in local 
office.) Members of county agricultural societies must he 
residents of the county in which the county agricultural so- 
ciety is organized. The annual membership fee shall be fixed 
by each society or its board of directors and paid to the 
Secretary or treasurer as its by-laws may direct. A printed 
certificate of membership shall be issued to each member 
who pays the required fee, and said certificates shall be is- 
sued from a book in which duplicate stubs of same shall be 
properly filled out and preserved. All certificates shall be 
numbered consecutively. No person shall pay or secure’ more 
than one membership, and that for himself or herself. The 
Secretary of each society shall send the name and address 
of each member of the board of directors to the secretary of 
the state board of agriculture within ten days after the 
election. A list of the members shal] be kept in the office of 
the secretary of each Society and open to public inspection 
at all times so as to afford convenient information to any 
resident of the county. CLOSeCPtD Lye 3839) 


Section 9884-2. (Board of directors; term of office; elec- 
tion; vacancy.) The board of directors Shall consist of at 
Teast eight members, and the county agent and county school 
Superintendent may be members ex-officio. The terms of 
office shall be determined by the rules of the state board of 
agriculture. Any vacancy, caused by death, resignation, 
refusal to qualify, removal from county, or other cause, may 
be filled by the board until the next annual eleetion when 
a director shall be elected for the unexpired term. The 
annual election of the directors shall be by ballot at time 
and place fixed by the board: provided, however, that this 
election shall not be held later than the first Saturday in 
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December. The secretary shall give notice of the director’s 
election for three weeks prior to the holding thereof, in at 
least two newspapers of opposite polities and of general cir- 
culation in the county, or by letter mailed to each member. 
Only persons holding membership certificates at the close 
of the fair, or at least fifteen calendar days before the date 
of election, as may be fixed by the board of directors, shall 
he entitled to. vote, unless such election is held during the 
time of the holding of the annual county fair. If the said 
election is held on the fairgrounds during the continuance 
of the county fair, then all persons holding membership cer- 
tifiecates of the date and hour of the election shall be entitled 
to vote. When the election is to be held during the contin- 
uance of the annual county fair, notice of such election must 
be prominently mentioned in the premium list, in addition 
to the notice required in newspapers. The terms of office of 
the retiring directors shall expire, and that of the directors- 
elect shall begin not later than the first Saturday in Jan- 
uary of each year. (108 (Pt. 1) v. 383.) 


An election for directors may not be held after the date fixed by 
this section. If no valid election is held by that date, the incum- 
bents hold over until their successors are elected and qualified. 
Opins. Atty. Gen. 1920, p. 61. 

The directors of a county society are not personally liable for 
voting in favor of a waiver of the limitations of G. ©. § 3819, if they 
act int good faith, and if the act is not prohibited by the by-laws. 
Opins. Atty. Gen. 1922, p. 40. 


Section 9884-3. (Annual meeting; organization of board; 
oath.) The board of directors shall annually meet not later 
than the first Saturday of January, and elect a president, 
vice-president, treasurer, secretary, and such other officers as 
it may deem proper; the president, vice president and treas- 
urer to serve one and the secretary not to exceed three 
years, as the board of directors may determine and until 
their successors are elected and qualified. The president 
and vice-president shall be directors. The secretary and 
and treasurer may or may not be directors. Before election 
of officers the newly elected directors shall qualify by taking 
oath (or affirmation) before a competent authority; and the 
board of directors shall conform to the rules and regulations 
of the state board of agriculture. (108 (Pt. 1) v. 384.) 


Section 9884-4. (Permit shall not be issued to sell, etc., 
liquors; immoral shows. When aid of state withheld.) Coun- 
ty agricultural societies shall not sell or grant to any person 
or persons, or permit in any manner, the privilege of selling, 
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dealing, or bartering in spirituous, vinous or malt liquors, 
allow, or tolerate immoral shows, lottery devices, games of 
chance, or gambling of any kind, including pool selling and 
paddle wheels, in or about any building or anywhere on its 
fairgrounds, at any time. If it be shown from the report of 
any county agricultural society, from witnesses or otherwise, 
that the annual exhibition held by such society was not con- 
ducted along moral or agricultural lines or was not of suffi- 
cient educational value to justify the expenditure of the per 
capita tax as provided by section 9880 of the General Code, 
the certificate for such financial aid may be withheld by the 
State board of agriculture. (108 (Pt. 1) v. 384.) 


Under this section the state board may withhold its certificate 
from a county society if its exhibitions are improperly or inefficiently 
conducted in the respects mentioned in § 9884-4, Opins. Atty. Gen. 
1920, p. 61. 


Section 9884-5. (Licenses for sides shows, etc.) It shall 
be unlawful for any person to conduct or operate any side 
show, amusement, game, device, or to offer for sale at aue- 
tion, or solicitation, any novelty, at any county or independ- 
ent agricultural society fair without first obtaining from the 
director of agriculture, a license so to do. (110 v. 454, § 1.) 


Section 9884-6. (License must be obtained from director 
of agriculture.) No officer, agent, or employe of a county 
or independent agricultural society, shall grant a privilege 
or concession to any person, who does not hold a license is- 
sued by the director of agriculture under the provisions of 
this act, to conduct or operate any side show, amusement, 
game, device, or to offer for sale at auction. or solicitation, 
any novelty at a county or independent agricultural society 
fair. (110 v. 454, § 2.) 


Section 9884-7, (Written application must be made; fee.) 
Licenses to conduct or operate any side show, amusement, 
game, device, or to offer for sale at auction, or solicitation, 
any novelty at county or independent agricultural society 
fair, shall be issued by the director of agriculture only upon 
a written application containing a detailed description of 
the concession. Blank applications shall be prepared and 
furnished by the director of agriculture. No license shall 
be issued until the applicant therefor shall have paid to the 
director of agriculture the sum of $5.00. 

All licenses issued under the provisions of this act shall 
contain a detailed description of the concession so licensed, 
Shall expire on the December 31st following the date of 
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issue, and shall be kept by the licensee in a conspicuous © 
place where his concession is in operation. Nothing herein 
contained however, shall be construed to require the officers 
of any county or independent agricultural society to grant 
any privilege or concessions to any licensee. (110 v. 454, § 3.) 


Section 9884-8. (Penalty for violating provisions of li- 
cense.) Any person holding a license issued to him under 
the provisions of this act, who permits or tolerates, at any 
place on the fair grounds where his concession is in opera- 
tion, any immoral show, lottery device, game of chance or 
gambling of any kind, including pool selling and paddle 
wheels, or who violates in any way, the provisions and terms 
of the license issued to him, shall forfeit his heense, and the 
director of argiculture shall not issue any other license to 
said person until after a period of two years. (110 v. 455, 


§ 4.) 


Section 9884-9. (Enforcement.) It shall be the duty of 
the director of agriculture to enforce all the provisions of 
this act [G. C. §§ 9884-5 to 9884-11] and to make all rules 
and regulations, not otherwise herein provided, necessary 
for the enforcement of the same, and shall, after giving notice 
to such licensee, if he find the provisions of this act have 
been violated, revoke said license. (110 v. 455, § 5.) 


Section 9884-10. (License fees; where paid.) The license 
fees collected under the provisions of this act [G. C. §§ 9884-5 
to 9884-11] shall be paid into the state treasury to the credit 
of the general revenue fund. (110 v. 455, § 6.) 


Section 9884-11. (Penalty.) Whoever violates any of 
the provisions of this act [G. C. §§ 9884-5 to 9884-11] shall 
be guilty of a misdemeanor and upon conviction thereof, 
shall be fined not less than $100.00 or more than $500.00. 
(110 v. 455, § 7.) 


Section 9885. (Powers when they become incorporated.) 
County societies which have been, or may hereafter be or- 
ganized, are declared bodies corporate and politic, and as 
such, shall be capable of suing and being sued, and of hold- 
ing in fee simple such real estate as they have heretofore 
purchased, or may hereafter purchase, as sites whereon to 
hold their fairs. They may mortgage the grounds of the 
society for the purpose of renewing or extending pre-existing 
debts, and for the purpose of furnishing money to purchase 
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‘additional land. But if the county commissioners have paid 
money out of the county treasury to aid in the purchase of 
the site of such grounds, no mortgage shall be given without 
the consent of such commissioners. (R. S. See. 3700; March 
31, 1904, 97 v. 60; February 15, 1853, 51 v. 333, Se Bs Ge: 
66.) 


Under former statutes an agricultural society had no power to mort- 
gage its fair grounds. Such a mortgage was held to be absolutely void. 

Stewart v. Agricultural Society, 7 Am. L. Rec. 668 (Dist. Ct. 1879). 

It is unnecessary for an agricultural society to incorporate un- 
der the general corporation law. State, ex rel.. v. Kerns, 104 O. 8S. 
550 (1922). 


Section 9886. (Conveyances declared valid.) Deeds, con- 
veyances and agreements in writing, made to and by such 
county societies, for the purchase of real estate as sites for 
their fairs, shall vest a title in fee simple to real estate 
therein described, without words of inheritance. (R. S. See. 
3/01; February 15, 1853, 51 v. 388, §2; S. & C. 67.) 


Section 9887. (Commissioners may assist societies.) When 
a county society has purchased, or leased real estate whereon 
to hold fairs for a term of not less than twenty years, or 
the title to the grounds is vested in fee in the county, but 
the society has the control and management of the lands and 
buildings; if they think it for the interests of the county, 
and society, the county commissioners may pay out of the 
county treasury the same amount of money for the purchase 
or lease and improvement of such site as is paid by such 
society or individuals for that purpose, and may levy a tax 
upon all the taxable property of the county sufficient to meet 
Such payment. ((R. 8. See. 3702; March 21, 1887, 84 v. 230; 
R. S. 1880; March 30, 1871, 68 v. 50, §8; S. & S. 6.) 


The public aid authorized by this section is additional to the pay 
ment provided for in § 9880. 

3 Opins. Attys. Gen. 441 (1884). 

A tax levy under this section does not preclude further aid au- 
thorized by § 9894. Opins. Atty. Gen. 1917, p. 369. 

A county prosecuting attorney is not authorized to act as legal 
adviser of an agricultural society, and can not accept employment 
from the society. Opins. Atty. Gen. 1915, p. 1459. 

A county commissioner should not be a member of a county 
agricultural society. Opins. Atty. Gen. 1918, p. 1497. 

Money raised under this section must be used for the purchase 
and improvement of the original fairground site and can not be used 
for the purchase of a new site. Opins. Atty. Gen. 1917, p. 369. 

Nor for the purpose of employing an attorney to advise the 
directors as to incumbering real estate owned by the society. Opins. 
Atty. Gen. 1915, p. 1459. Jam 

If authorized by a vote of the people, county commissioners may 
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pay indebtedness of a county society if it amounts to $15,000 or 
more; and if it amounts to less than $15,000, and has been ineurred 
for improvements on fairgrounds, may contribute an amount equal 
to one-half of the purchase and improvement cost; or, if authorized 
by a vote of the people, more than one-half of the cost, if the tax 
rate therefor does not exceed half a mill. Rep. Atty. Gen. 1914, 
p. 952. 
: A society may transfer to the county the title to real estate ac- 
quired for a fair site, subject tc a mortgage. The county commis- 
sioners under this section may pay a sum equal to that paid by the 
society, to be applied upon improvements and the ineumbrance, but 
the commissioners may not make a binding contract to do so until a 
levy for the purpose has been placed on the tax duplicate for col- 
lection. Opins. Atty. Gen. 1921, p. 183. 
' This section does not authorize the payment, out of county funds, 
of special assessments for street improvements, levied against prop- 
erty of the society. Rep. Atty. Gen. 1912, p. 1406. 

A society organized prior to the enactment of §§ 9880 and 9885 
may receive aid under § 9887. Opins. Atty. Gen. 1922, p. 480. 

An exhibit building is an ‘‘improvement’’ within the meaning of 
§ 9887. Opins. Atty. Gen. 1922, p. 480. 


Section 9887-1. (Tax levy to improve real estate of agri- 
cultural societies.) In counties wherein there is a county ag- 
ricultural society which has purchased a site whereon to 
hoid fairs, and the title to such grounds is vested in fee in 
the county, but the society has the control and management 
of the lands and buildings, if they think it for the interest 
of the county and society, the county commissioners may 
levy a tax upon all the taxable property of the county for 
the purpose of improving such grounds not to exceed one- 
twentieth of one mill in any one year and not for a period 
of more than five years; and in anticipation of the coliection 
of this tax the commissioners may issue and sell the bonds of 
the county, bearing interest not to exceed six per cent. per 
annum payable annually. (106 v. 484.) 


This section is probably constitutional. Opins. Atty. Gen. 1915, 
p. 742. 
_ Money raised under this section may be turned over to the s0o- 
ciety in accordance with §§9897 and 9892 and controlled and ex- 
pended by the society. Opins. Atty. Gen. 1921, p. 157. 


Section 9888. (Submission of question of issuing bonds.) 
In counties wherein there is a county agricultural society 
which has purchased a site whereon to hold fairs, or if the 
title to such grounds is vested in fee in the county, and such 
society is indebted fifteen thousand dollars or more, upon 
the presentation of a petition signed by not less than five 
hundred resident electors of the county praying for the sub- 
mission to the electors of the county of the question whether 
or not county bonds shall be issued and sold to liquidate 
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such indebtedness, such commissioners, within ten days 
thereafter by resolution shall fix a date which shall be 
within thirty days, upon which the question of issuing and 
selling such bonds, in amount and denomination such as are 
necessary for the purpose in view, shall be submitted to the 
electors of the county. They also shall cause a copy of such 
resolution to be certified to the deputy state supervisors of 
elections of the county, who, within ten days thereafter shall 
proceed to prepare the ballots and make all other necessary 
arrangements for the submission of such question to such 
electors at the time fixed by the resolution. (R. S. See. 
3702-1; April 25, 1898, 93 v. 358, § 1.) 


Section 9889. (Conduct of the election.) Such election 
shall be held at the regular places of voting in the county 
and conducted, canvassed and certified except as otherwise 
provided by law, as are elections for the election of county 
officers. The deputy state supervisors of election must give 
fifteen days’ notice of the submission by publication in one 
or more newspapers published in the county once a week 
for two consecutive weeks, stating the amount of bonds to 
Le issued, the purpose for which issued and the time and 
places of holding such election. Those who vote in favor 
of the proposition shall have written or printed on their 
ballots ‘‘for the issue of bonds’’ and those who vote against 
it, have written or printed on their ballots ‘‘against the issue 
of bonds.’’ If a majority of the voters voting upon the ques- 
tion of issuing the bonds vote in favor thereof, then and not 
otherwise they shall be issued, and the tax hereinafter men- 
tioned be levied. (R. 8S. Sec. 3702-1; April 25, 1898, 93 v. 
358, § 1.) 


Section 9890. (Bonds.) If a majority of the voters of 
such county voting upon the question of issuing the bonds 
vote in favor thereof, the board of county commissioners, for 
the purpose of liquidating such indebtedness, shall issue and 
sell the bonds of the county according to law, in the amount 
necessary and bearing not more than six per cent interest, 
payable semi-annually. (R. S. See. 3702-2; April 25, 1898, 93 
v. 359, § 2.) 


Section 9891. (Levy.) Such bonds shall be issued for a 
period of not less than ten nor more than twenty years. 
The county commissioners thereupon shall levy a tax upon 
all the taxable property on the duplicate of the county to 
pay such bonds as they mature and the interest thereon, at 
the rate and for such length of time as may be necessary 
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for the purpose. (R. S. Sec. 3702-2; April 25, 1898, 93 v. 
309, § 2.) 


Section 9892. (Liquidation of debts.) From the pro- 
ceeds arising from the sale of such bonds, the county com- 
missioners shall pay off and liquidate the indebtedness for 
which they were so sold. (R. S. See. 3702-3; April 25, 1898, 
93 v. 359, § 3.) 


Section 9893. (Money raised shall be applied to pur- 
pose.) When money has been raised by taxation in a county 
for the purpose of leasing lands for county fairs, or of erect- 
ing buildings for county fair purposes, or for making im- 
provements on county fair grounds, or any purpose con- 
nected with the use of county fair grounds or the manage- 
ment thereof by a county agricultural society, it shall be 
used for such purpose only, notwithstanding the law under 
which the money was so raised has expired by limitation. 
Such moneys shall be used for the purposes intended by the 
act under which they were levied and collected by taxation. 
(R. S. See. 8702-4; April 25, 1898, 93 v. 316, §1,) 


Section 9894. (One-tenth mill levy for use of society.) 
When a county or a county agricultural society, owns or 
holds under a lease, real estate used as a site whereon to 
hold fairs, and the county agricultural society therein has 
the control and management of such lands and_ buildings, 
for the purpose of encouraging agricultural fairs, the county 
commissioners shall on the request of the agricultural society 
annually levy taxes of not exceeding a tenth of one mill upon 
all taxable property of the county, but in no event to exceed 
the sum of two thousand dollars, or be less than fifteen 
hundred dollars, which sum shall be paid by the treasurer of 
the county to the treasurer of the agricultural society, upon 
an order from the county auditor duly issued therefor. Such 
commissioners shall pay out of the treasury any sum from 
money in the general fund not otherwise appropriated, in 
anticipation of such levy. (108 (Pt. 1) v. 384; 102 v. 105; 
R. S. See. 3702b; April 30, 1908, 99 v. 249; April 10, 1902, 
95 v. 122; April 25, 1898, 93 v. 292.) 

Limitations on tax rate, see G. C. § 5649-2. 

Where fair grounds are leased to a society for one week only, the 
commissioners are not authorized to levy a tax under this section for its 
assistance. 

Rep. Atty. Gen. 1911-1912, p. 1236. 

Upon the request from a proper society it is mandatory upon the 


commissioners to levy a tax, but the amount thereof is within the dis- 
cretion of the commissioners. 
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Rep. Atty. Gen. 1911-1912, p. 1413. 

Rep. Atty. Gen. 1912, p. 1095; Opins. Atty. Gen. 1915, p. 2080. 

Where no request from the society is made for a levy, until after 
the time for making the levy has passed, the society is not entitled 
to publie funds. Rep. Atty. Gen. 1912, p. 1419. ; 

The money need not be used within any specified time. Money 
remaining in the general fund of the county may be used by an as- 
sociation when properly appropriated. Rep. Atty. Gen. 1912, p.. 1406; 

An agricultural society does not bar itself from public aid by 
leasing its fairgrounds to a city for park purposes, retaining, how- 
ever, the right to use the grounds for fair purposes. Opins. Atty. 
Gen. 1915, p. 787. 

Only a society organized under §§ 9880-9884 is authorized to re- 
quest a tax levy. Opins. Atty. Gen. 1915, p. 2080. 

A tax levy under § 9887 does not preclude further aid under this 
section. Opins. Atty. Gen. 1917, p. 369. 


Section 9895. (Commissioners may purchase grounds.) 
If a county society and the county commissioners decide that 
the interests of the society and county demand an appropria- 
tion from the county treasury for the purchase and improve- 
ment of county fair grounds greater than that authorized by 
the preceding section, or without action of or purchase by 
the society, the commissioners may levy a tax upon all the 
taxable property of the county, the amount of which they 
shall fix, but shall not exceed half a mill thereon, in addition 
to the amount authorized in the preceding section to be paid 
for such purpose. (R. S. See. 3703; March 30, 1871, 68 v. 
50, § 30.) 

This section does not authorize the payment, out of county funds, 


of special assessments levied against property of the society. Rep. 
Atty. Gen. 1912, p. 1406. 


Section 9896. (Question of tax to be submitted.) No 
such tax shall be levied until the question as to the amount 
is submitted by the commissioners to the qualified electors 
of the county at some general election, a notice of which, 
specifying the amount to be levied, has been given at least 
thirty days previous to such election, in one or more news- 
papers published and of general cireulation in the county. 
Those voting at the election in favor of the tax shall have 
written or printed on their ballots ‘‘ Agricultural tax, Yes,’’ 
and those voting against it, ‘‘Agricultural tax, No.’’ If a 
majority of the votes cast be in favor of paying such tax, it 
may be levied and collected as other taxes. (R. 8S. See. 3704; 
March 30, 1871, 68 v. 50, § 3.) 


A majority of all votes cast at the general election is not required 
by this section. A majority of the votes cast on the question submitted 


is sufficient. 
4 Opins. Attys. Gen. 168 (1888). 
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This section refers only to §9895 and not to §9894. Rep. Atty. 
Gen. 1912, p. 1095. 


Section 9897. (When tax paid to treasurer of society.) 
When such tax is collected by the county treasurer, the 
auditor shall issue his order for the amount thereof to the 
treasurer of the county agricultural society, on his filing 
with the auditor a bond in double the amount collected with 
good and sufficient sureties, to be approved by the auditor, 
conditioned for the faithful paying over and accounting to 
such society for such funds. (R. S. Sec. 3704; March 30. 
1871, 68 v. 50, § 3.) 


Section 9898. (When real estate vests in county.) When 
a society is dissolved or ceases to exist, in a county where 
payments have been made for real estate, or improvements 
thereon, or for the liquidation of indebtedness, for the use 
of such society, all such real estate and improvements shall 
vest in fee simple in the county by which the payments 
were made. (R. 8. Sec. 3705; April 25, 1898, 93 v. 360; 
February 15, 1853, 51 v. 338, §4; S. & C. 67.) 


Where payments have been made by the county for purchase or 
improvement of real estate of a society which has dissolved or ceased 
to exist, or for the payment of debts of such society, the real estate 
vests in the county and may be sold or held by the county. Opins. 
Atty. Gen. 1921, p. 183. 

An agricultural society, by ceasing to give fairs on grounds purchased 
by the county for its use in that manner, and by granting a license to 
an exposition company for the use of the grounds for the giving of expo- 
sitions of a prescribed character for a period of twenty years, does not 
thereby fall within the provisions of this section, that when a society is 
“dissolved or ceases to exist” its real estate and improvements thereupon 
vest in the county. The rights of the society in the property lapse when 
it ceases to exist as a corporation, and not when it ceases to give fairs. 

Exposition Co. v. Kerr, 8 C. C. n. s. 369; 18 C. D. 547 (1906). 

Where in such case the exposition company ceased to give expositions 
and the county commissioners brought an action for recovery of the real 
estate, claiming to be the owner thereof, and that the property was wrong- 
fully held by the exposition company, to which was added a cause of 
action for rents and profits, and a prayer for a large amount claimed to 
be due, it was held: 

(1) That the action was one for recovery of real property under 
G. C. § 11903 et seq., notwithstanding allegations which appear to call 
for equitable relief. 

(2) The exposition company, being a tenant of the agricultural 
society, had a right to defend under the title of that society, and could 
not be ousted from the property unless it appeared that the agricultural 
society had lost its rights therein. 

Exposition Co. v. Kerr, 8 C. C. n. s. 369; 18 C. D. 547 (1906). 

A cross petition, filed in such case by the agricultural society, seeking 
possession of the grounds because of failure to comply with the terms of 
its license, was held properly dismissed, in so far as it was a cross 
petition or counter claim, for the reason that one action in ejectment 
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can not be engrafted upon another action; but that in so far as the cross 
petition was ‘available for the purpose of combatting the claim of the 
commissioners, it should have been allowed to stand. 

Exposition Co. v. Kerr, 8 C. C. n. s. 369; 18 C. D. 547 (1906). 


Section 9899. (Insurance on buildings.) The county com- 
missioners of a county shall insure the buildings on the 
grounds of the county agricultural society for the benefit of 
such society. (108 (Pt. 1) v. 385; R. S. See. 3705a; April 10, 
1902, 95 v. 1283; March 10, 1898, 93 v. 40.) 


Section 9900. (May sell lease or purchase sites.) When 
a county society desires to sell its site in order to purchase 
another, or if for any reason such site is unfit or insuf- 
ficient for the purposes for which it is used, and at a regular 
meeting, by a vote of at least a majority of all the members 
of its board of directors, upon a call of the yeas and nays, 
it adopts a resolution for the purpose of securing the bene- 
fits hereof and declaring a desire to sell such site in order to 
buy another, or that the site has become unfit or insufficient, 
and that it is for the best interests of the society and county, 
that such site be sold or leased, and a new one bought or 
leased, the society may sell or lease such old site and buy 
or lease a new one for holding county fairs as hereinafter 
provided. But in cases where the county paid all or any 
portion of the purchase money for the site to be sold or 
leased, the written consent of the county commissioners shall 
first be given to such sale or lease. Within thirty days after 
its passage, such board of directors shall give notice in writ- 
ing to the commissioners of such county of the adoption of 
such resolution declaring the necessity of selling or leasing 
such site and of buying or leasing a new site, which notice 
shall contain or have annexed thereto a certified copy of the 
resolution, signed by the president and secretary of the 
board of directors. (R. S. Sec. 3706; April 23, 1904, 97 v. 
297; May 10, 1902, 95 v. 503; March 28, 1859, 56 v. 76, §1; S. 
& C. 69.) 


Section 9900-1. (Authority to sell or exchange site.) 
When the premises in the possession or under the control of 
an agricultural society and used by it as a site on which to 
hold annual exhibitions, is greater in size than is necessary 
for the purposes and uses to which it is devoted, or is not 
suitable in its formation or character, such society, or if the 
title thereof is in the county, the county commissioners, may 
sell any part thereof, or exchange any part thereof for other 
lands, so as to reduce the size of such premises or site, or 
change the formation or character thereof. (107 v. 449.) 
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Section 9901. (When commissioners shall carry out con- 
tracts.) When such society has given notice to the com- 
missioners as above provided, and has selected or secured 
options for the purchase or lease of a new site for holding 
county fairs in such county, its board of directors shall 
immediately give notice of all of such facts to the commis- 
sioners, which notice, if such old site is sold or leased before 
the purchase or lease of the new one, shall state the amount 
for which it was sold or leased, also the amount of money 
necessary to acquire such new site, and the terms and con- 
ditions of the purchase or lease thereof, together with a full 
description of the tracts or parcels of land and improve- 
ments thereon, included therein. After the filing of such 
notices, the commissioners may complete and carry into ef- 
fect any contract or contracts which such society made for 
the purchase or lease of the new site. (R. 8. Sec. 3706a; 
April 23, 1904, 97 v. 297; May 10, 1902, 95 v. 504.) 


Section 9902. (Payment for purchase or lease of land.) 
Payment for the purchase or lease of the land included in 
such site, and the improvements thereon, may be made by 
the county commissioners from any unappropriated funds in 
the county treasury at the time it is to be made. If no such 
funds are then in the treasury, the commissioners may issue 
the bonds of the county for such amounts as are necessary 
for the purchase or lease of the land and the improvements 
thereon. But if such old site is sold or leased before the 
new site is purchased or leased, in making the payment such 
society first shall apply the moneys realized from the sale 
or lease to the purchase or lease of the new site. If the old 
site is sold or leased after the purchase or lease of the new 
site, the amounts realized from such sale or lease shall be 
placed to the credit of the sinking fund for the redemption 
of bonds issued as hereinafter provided. Such bonds shall 
bear not more than five per cent interest per annum, payable 
semi-annually, not be sold at less than their par value, and 
shall be payable at such place, times, and in such denomina- 
tions as the commissioners determine. (R. S. See. 3706b; 
April 23, 1904, 97 v. 298; May 10, 1902, 95 v. 504.) 


Section 9903. (Levy for payment of bonds.) ‘To pro- 
vide for the payment of such bonds, and interest thereon, 
the county commissioners may levy such annual taxes on all 
the taxable property of the county, as are necessary to ere- 
ate and provide a sinking fund for the redemption of the 
bonds at maturity and the interest accruing thereon. Such 
levy shall be collected and accounted for to the county 
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treasurer in the manner provided for the collection of other 
taxes. (R. 8S. Sec. 3706b; April 23, 1904, 97 v. 298; May 10, 
1902, 95 v. 504.) 


Section 9904. (Submission of question of issuing bonds.) 
Before issuing such bonds, the commissioners by resolution 
shall submit to the qualified electors of the county at the 
next general election for county officers held not less than 
thirty days after receiving from such agricultural society the 
notice provided for in section ninety-nine hundred, the ques- 
tion of issuing and selling such bonds, in amount and denom- 
ination as necessary for the purpose in view, and shall cer- 
tify a copy of such resolution to the deputy state supervisors 
of elections of the county. (R. S. See. 3706b; April 23, 1904, 
97 v. 298; May 10, 1902, 95 v. 504.) 


A compliance by the society with $9901 is a condition precedent 
to the submission of the bond issue under this section. Opins. Atty. 
Gen. 1916, p. 1611, 


Section 9905. (The election.) Such deputy state super- 
visors shall place the question of issuing and selling such 
bonds upon the ballot and make all other necessary arrange- 
ments for the submission of such question to the qualified 
electors of such county, at the time fixed by such resolution. 
The votes cast upon the question must be eounted, canvassed 
and certified in the same manner, except as otherwise pro- 
vided by law, as votes cast for county officers. Fifteen days’ 
notice of such submission shall be given by the deputy state 
Supervisors, by publication onee a week for two consecutive 
weeks in two or more newspapers published in the county, 
stating the amount of bonds to be issued, the purpose for 
which they are issued, and the time and places of holding 
the election. Such question must be stated on the ballot as 
follows: ‘‘For the issue of county fair bonds, yes;’’ ‘‘For 
the issue of county fair bonds, no.’’ If the majority of the 
voters voting upon the question of issuing the bonds are in 
favor thereof, then, but not otherwise, they shall be issued, 
and the tax hereinbefore mentioned be levied. (R. S. See. 
3706b; April 23, 1904, 97 v. 298; May 10, 1902, 95 v. 504.) 


Section 9906. (Control of lands when title vested in 
commissioners.) When the title to grounds and improve- 
ments occupied by agricultural societies is in the county 
commissioners, the control and management of such lands 
and improvements shall be vested in the board of directors 
of such society so long as they are occupied and used by it 
for holding agricultural fairs. Moneys realized by the so- 
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ciety in holding county fairs and derived from renting or 
leasing the grounds and buildings, or portions thereof, in 
the conduct of fairs or otherwise, over and above the neces- 
sary expenses thereof, shall be paid into the county treasury 
of the society, to be used as a fund for keeping such grounds 
and buildings in good order and repair, and in making other 
improvements from time to time deemed necessary by its 
directors. (R. S. See. 3706c; May 10, 1902, 95 v. 505.) 


Where title to fair grounds is in the county, the county commissioners, 
although having the consent of the directors and of a majority of the 
members of the society, are not authorized to donate such grounds to the 
state for educational purposes. 

Rep. Atty. Gen. 1910-1911, p. 1077. 


Section 9907. (How conveyances executed.) Conveyan- 
ces of grounds sold under section ninety-nine hundred, which 
are owned exclusively by any society, may be executed by 
the president as such. Grounds owned partly by the society 
and partly by the county may be conveyed by deed executed 
by the president of the society, as such, and by the county 
commissioners. (R. S. See. 3707; March 28, 1859, 56 v. 76, 
§2;58. & C. 69.) 


Section 9908. (When society may encumber grounds; 
limitation.) When the commissioners of a county have paid, 
or pay, money out of the county treasury for the purchase 
of real estate as a site for an agricultural society whereon 
to hold its fairs, the society shall not encumber such real 
estate with any debt, by mortgage or otherwise, without the 
consent of the commissioners duly entered upon their jour- 
nal. 

When such consent is obtained the society may encum- 
ber such real estate in order to pay the cost of necessary 
repairs and improvements to an amount not exceeding fifty 
per cent. of its value. In order to ascertain the value of 
such real estate the commissioners shall appoint three dis- 
interested free-holder residents of the county to appraise 
such real estates. The appraisers so appointed shall, within 
ten days after their appointment, upon actual view of such 
premises, appraise such real estate and return such appraise- 
ment under oath to the board of county commissioners. An 
the appraisement so made shall be considered the value of 
such real estate for the purpose of mortgage or other en- 
cumbrance. (May 6, 1913, 103 v. 560; R. S. See. 3708; April 
15, 1908, 99 v. 120; February 26, 1875, 72 v. 42, §1.) 


Money received from a tax levy can not be used in employing an 
attorney for services in incumbering real estate of the society. Legal 


~< 
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services must be paid for with money raised from other gources. 
Opins. Atty. Gen. 1915, p. 1459. 


Section 9909. (Appropriation of land for fair purposes.) 
When deemed necessary by the board of directors of a county 
agricultural society to enlarge the fair grounds under its 
control, and the owner or owners of the proposed addition 
to the grounds and the board are unable to agree upon the 
sale and purchase thereof, the board shall make an accurate 
plat and description of the land which it desires for such 
purpose and file them with the probate judge of the proper 
county. Thereupon the same proceedings of appropriation 
shall be had which are provided for the appropriation of 
private property by municipal corporations, such board to 
act for the society therein as the council would for the 
municipality. (R. 8. See. 3713-10; March 2, 1892, 89 v. 52, 
§1; April 8, 1880, 77 v. 128.) 


Section 9910. (Directors to prosecute proceedings.) If 
the law makes it the duty of the county commissioners to 
purchase such additional grounds for the use of such society, 
its board of directors shall prosecute the proceedings for 
appropriation to their final conclusion, except as to payment 
of purchase money, before the commissioners can be ealled 
upon to act in the matter. Such commissioners shall make 
such payment or deposit, not above fifteen thousand dollars 
in amount, when required so to do by such board of direec- 
tors or by the court, and delay on their part shall not pre- 
vent such purchase or appropriation. (R. S. See. 3713-11; 
April 8, 1880, 77 v. 128, § 2.) 


TOWNSHIP SOCIETIES. 
Section 9911. Repealed. (108 (Pt. 1) v. 385.) 


Section 9912. (Justice of the peace may appoint special 
constables.) On the application of a state, county, township 
or independent agricultural society, or industrial association, 
or other association or meeting of citizens for the purpose of 
promoting social or literary intercourse, a justice of the 
peace may appoint a suitable number of special constables 
to assist in keeping the peace during the time when such 
society or assembly is holding its annual fair or meeting. 
He shall make an entry in his docket of the number and 
names of all such persons so appointed. (R. 8S. See. 3710; 
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April 9, 1908, 99 v. 86; April 11, 1856, 53 v. 141, §1; 8. & 
C. 67.) 


Section 99138. (Powers of such constables.) Constables 
so appointed shall have all the power of constables to sup- 
press riots, disturbances, and breaches of the peace. Upon 
view they may arrest any person guilty of a violation of any 
law of the state, and pursue and arrest any person fleeing 
from justice in any part of the state. They also may appre- 
hend any person in the act of committing an offense, and, 
on reasonable information, supported by affidavit, procure 
process for the arrest of any person charged with a breach 
of the peace, forthwith bring him before a competent au- 
thority and enforce all the laws for the preservation of good 
order: (R. S. See. 8711; April 11, 1856,°53 v. 141,73 25a 
& C. 68.) 


Section 9914. Repealed. (108 (Pt. 1) v. 385.) 


See G. C. §§ 13206 and 13207. 

Theis v. State, 54 O. S. 245 (1896). 
State v. Long, 48 O. 8. 509 (1891). 
Heck v. State, 44 O. S. 536 (1886). 


Section 9915. Repealed. (108 (Pt. 1) v. 385.) 


FARMERS’ INSTITUTES. 


Section 9916. (Organization of farmers’ institute socie- 
ties.) When twenty or more persons, residents of a county, 
organize themselves into a farmers’ institute society, for 
the purpose of teaching better methods of farming, stock 
raising, fruit culture, and business connected with agricul- 
ture, and adopt a constitution and by-laws conforming to 
rules and regulations furnished by the trustees of the Ohio 
state university, and when such society has elected proper 
officers and performed such other acts as are required by 
the rules of the trustees of the Ohio state university, it shall 
be a body corporate. (106 v. 356; 103 v. 338; R. S. See. 
3713-1; April 27, 1896, 92 v. 330.) 


Section 9917. (Number of annual meetings in each coun- 
ty.) Not to exceed five farmers’ institute societies so organ- 
ized shall hold annual meetings under the auspices of the 
trustees of the Ohio state university in any one county. The 
trustees of the Ohio state university may determine the num- 
ber, and name the times and places for holding such institute 
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meetings. (106 v. 356; 103 v. 339; R. S. See. 3713-2; April 
pe’, 1896, 92 v. 330, § 2.) 


Section 9918. (Certificates for county payments.) When 
a society so organized has held annual farmers’ institute 
meetings in accordance with the rules of the trustees of the 
Ohio state university, the dean of the college of agriculture 
shall issue certificates, one to the president of the farmers’ 
institute society and one to the county auditor, setting forth 
such facts. On the presentation of such certificates to the 
county auditor, he, each year, shall draw orders on the treas- 
urer of the county as follows: One in favor of the dean of 
the college of agriculture of Ohio state university for one 
hundred and seventy-five dollars and one in favor of the 
president of each farmers’ institute society in the county 
holding meetings under the auspices and by the direction of 
the trustees of the Ohio state university for the amount of 
the actual expenses and not to exceed twenty-five dollars to 
pay necessary local expenses, and when such expenses have 
been itemized and certified to by the president of an insti- 
tute and submitted to the dean of the college of agriculture 
of the Ohio state university, he shall authorize the auditor to 
issue a warrant, and the treasurer of the county shall pay 
them from the county fund. But in no county shall the total 
annual sum exceed three hundied dollars, nor shall the pay- 
ment to the farmers’ institute society exceed the expenses, as 
per detailed statement provided in the following section. 
(106 v. 356; 103 v. 339; June 6, 1911, 102 v. 292: R. S. See. 
3713-3; April 2, 1906, 98 v. 307, §3; April 27, 1896, 92 v. 
330.) 


Moneys received under this section are not to be paid into the 
State treasury, but should be retained as a trust fund for the pur- 
poses specified in § 9920. Opins. Atty. Gen. 1916, p. 568, 


Section 9919. (Detailed statement of expenses filed with 
certificate.) With each certificate of the dean of the college 
of agriculture of the Ohio state university to the county 
auditor, which certificate shall show the number of societies 
organized in the county and holding meetings by direction 
of the trustees of the Ohio state university, and before he 
issues his order on the treasurer, there shall be filed with 
the auditor a detailed statement of the expenses of the insti- 
tute for the current year, no part of which shall be for 
Salaries of officers of the institute society. This provision 
does not apply to the order in favor of the dean of the 
college of agriculture of the Ohio state university. (106 v. 
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357; 103 v. 339; R. 8. Sec. 3713-4; April 27, 1896, 92 v. 381, 
§ 4.) 
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Section 9920. (Lecturers shall be furnished by the state.) 
At the annual farmers’ institute meetings held as herein pro- 
vided, and under the auspices of the trustees of the Ohio state 
university, the department shall furnish lecturers or speak- 
ers Whose compensation and expenses it shall pay. A ma- 
jority of these lecturers and speakers shall be practical 
farmers. (106 v. 357; 103 v. 339; R. S. See. 3713-5; April 27, 
1896, 92 v. 331, § 5.) 


Section 9921. (Publication and distribution of lectures 
and papers.) At the close of each season’s institute work 
the trustees of the Ohio state university, in pamphlet or 
book form, may publish such lectures and papers delivered 
at the several institute meetings as may seem of general 
interest and importance to the farmers, stock breeders and 
horticulturists of the state, copies of which shall be fur- 
nished the secretary of each institute society, and the re- 
mainder for gneral distribution. The cost of preparing 
and distributing the pamphlet or book shall be paid from 
appropriations made for this purpose from the general rev- 
enue fund of the state upon the warrant of the auditor of 
state upon vouchers approved by the dean of the college of 
agriculture of the Ohio state university. (106 v. 357; 103 v. 
339; R. S. See. 3713-6; April 27, 1896, 92 v. 331, § 6.) 

Sections 9921-1 to 9921-5, inclusive (106 vy. 356), and 
9921-6 (108 (Pt. 1) v. 364) relating to the employment of 
county agricultural agents omitted. 
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(When officers may be appointed and de- 


grees conferred.) When a college, university, or other in- 
stitution of learning incorporated for the purpose of pro- 
moting education, religion, morality, or the fine arts, has 
acquired real or personal property, of twenty-five thousand 
dollars in value, has filed in the office of the secretary of 
state a schedule of the kind and value of such property, 
verified by the oaths of its trustees, such trustees may ap- 
point a president, professors, tutors, and any other necessary 
agents and officers, fix the compensation of each, and enact 
Such by-laws consistent with the laws of this state and the 
United States, for the government of the institution, and 
for conducting the affairs of the corporation, as they deem 


necessary. 


On the 


recommendation 


of the faculty, the 
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trustees also may confer all the degrees and honors con- 
ferred by colleges and universities of the United States, and 
such others having reference to the eourse of study, and the 
accomplishments of the student, as they deem proper. (R. 
S. Sec. 3726; May 1, 1908, 99 v. 262; April 9, 1852, 50 v. 128, 
§1; March 11, 1853, 51 v. 403, §§ 2, 3; S. & C. 266; 8. & C. 


Degrees. 


See also Medical colleges below. 

A schedule of property must be filed, as required by this section, 
before an institution is authorized to confer degrees. Opins. Atty. 
Gen. 1915, p. 1614. 

The essential characteristic of a college in the original sense of the 
word, and one recognized by this section, is the power to confer degrees. 

Rep. Atty. Gen. 1910-1911, p. 1074. 

Where the trustees of a college, incorporated under the laws of Ohio, 
sign diplomas in blank and leave them within the control of one of its 
officers who sells them, and thus confers degrees without merit, there is 
such a misuse of the power conferred as requires the dissolution of the 
corporation. 

State v. College Co., 63 O. S. 341 (1900). 

A student who has failed in examinations can not maintain an 
action against the corporation for breach of contract in refusing to 
confer a degree. Under § 9922 a degree can only be conferred ‘‘on 
recommendation of the ‘faculty’’. Sutton v. University, 12 0. L. R. 
535; 60 Bull. 33 (Municipal Court). 

A corporation organized to conduct a training school for nurses, and 
to grant graduates certificates as trained nurses, is not an institution 
of learning as defined under this section. 

Rep. Atty. Gen. 1908-1909, p. 64. 

A young men’s christian association, incorporated for the “spiritual, 
mental, moral, social and physical” improvement of young men, may pre- 
scribe courses of study and confer degrees. 

5 Opins. Attys. Gen. 61 (1900). 


Public or private corporation. An incorporated university, exempted 
by the legislature from taxation, but receiving no other benefit from the 
state, having an endowment fund contributed by private donors, and 
charging tuition fees to students, is a private and not a public corpora- 
tion. The charity administered may be public, but the corporation is 
private. 

Koblitz v. University, 21 C. C. 144; 11 C. D. 515 (1901). 

Courts will not interfere with the government of a private university, 
which is not administering public funds, unless there has been unjust, 
unfair and oppressive treatment of its students, nor will the management 
of its affairs be interfered with except in case of breach of trust on the 
part of its officers. 

Koblitz v. University, 21 C. C. 144; 11 C. D. 515 (1901). 

The expulsion of a student by a private university will not be re 
viewed by the courts although he has paid tuition. 

Koblitz v. University, 21 C. C. 144; 11 C. D. 515 (1901). 

The fact that an institution of learning, founded by private dona- 
tions, receives money derived from a tax levy made by the board of 
education of the municipality, in which it is located, does not take the 
institution out of the class known as private schools, nor is the levy of 
taxes in the support of such a school unconstitutional. 
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State v. Toledo, 3 C. C. n. s. 468; 13 C. D. 327 CLOO2 iss texan ©. .O. 
n. s. 277; 16 C. D. 628 (1904). 


University. An institution founded for the purpose of promoting a 
knowledge of the arts and trades is within the line of that purpose when 
its curriculum qualifies students desiring to become artisans or artificers 
for their intended work, and if this purpose is being accomplished, it is 
immaterial whether the institution be called a university or a polytechnic 


school. 
State v. Toledo, 3 C. C. n. s. 468; 13 C. D. 327 (1902 F sace p Cate 
n. 8. 277; 16 C. D. 628 (1904). 


Medical colleges. An institution incorporated for the purpose of 
“the education of suitable persons in the art and science of curing diseases 
by the use of air, baths, electricity, heat, magnetism, massage and all 
other resources of nature” does not offend against the law of its creation 
by imparting instruction concerning the administering of drugs. 

State v. Medical College, 60 O. S. 122 (1899). 

Whether a diploma presented by one who desires a certificate au- 
thorizing him to practice medicine is from “a legally chartered medical 
institution . . . in good standing” (G. C. § 1270) is to be determined 
in the first instance, not by the court, but by the state medical board. 

State v. Medical College, 60 O. S. 122 (1899). 

A writ of mandamus will not lie, on the relation of a medical college, 
to compel the state medical board to recognize the college as an institu- 
tion in good standing. 

State v. Coleman, 64 O. S. 377 (1901). 


Section 9923. (Certificate to be filed with secretary of 
state.) But no college or university shall confer any degree 
until the president or board of trustees thereof has filed with 
the secretary of state a certificate issued by the superintend- 
ent of public instruction that the course of study in such in- 
stitution has been filed in his office, and that the equipment 
as to faculty and other facilities for carrying out such course 
are proportioned to its property and the number of students 
in actual attendance so as to warrant the issuing of degrees 
by the trustees thereof. (104 v. 236; R. S. See. 3726: May 1, 
1908, 99 v. 262; April 9, 1852, 50 v. 128, §1; March 11, 1853, 
ol v. 403, §§ 2, 3; S. & C. 266; S. & C. 270.) 


Section 9924. (May hold donated property in trust.) 
A university, college, or academy, or the trustees thereof, 
may hold in trust any property devised, bequeathed or do- 
nated to such institution, upon any specific trust consistent 
with the objects of the corporation. (R. S. See. 3727; April 
9, 1852, 50 v. 128, §5; S. & C. 267.) 


A municipality has authority to receive property in trust for institu- 
tions of learning, located therein, beneficial to its inhabitants. 
State v. Toledo, 3 C. C. n. s. 468; 13 C. D. 327 (1902); 3.02, 5 C. C. 
n. s. 277; 16 C. D. 628 (1904). 
Perin v. Carey, 65 U. S. (24 How.) 465; 3 O. F. D. 634. 
A corporation formed for the purpose of carrying out a trust, such 
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as the establishment of an institution of learning, is subordinate and 
subsidiary to the trust. 
State v. Toledo, 3 C. C. n. s. 468; 13 C. D. 327 (1902). 


Subscriptions. Subscriptions to an incorporated educational insti- 
tution, for the accomplishment of its purposes, are valid and enforceable 
where expenditures are made or obligations are incurred in reliance 
thereon. 

Irwin v. Lombard University, 56 O. S. 9 (1897); affirming, 7 C. C. 

269; 4 C. D. 590. 

Ohio Wesleyan College v. Higgins, 16 O. S. 20 (1865). 

Sturges v. Colby, 3 W. L. B. 643 (1878). 

Durrel v. Belding, 9 C. C. 74; 4 C. D. 263 (1894). 

But where no obligation is incurred, or expenditures made, on the 
faith of a gratuitous subscription it can not be enforced. 

Sutton v. Trustees, 7 C. C. 343; 4 C. D. 627 (1893); aff’d, no rep., 54 

O. S. 665. 

Subscriptions to a fund for the payment of an existing indebtedness 
are without consideration and uninforceable. 

Johnson v. University, 41 O. S. 527 (1885). 


Devise. 


A testator having devised property to an educational institution, and 
in case the devise should fail for any cause, then to the children of his 
two brothers, and having in a codicil authorized and requested his daugh- 
ter, his only lineal descendent, to ratify and confirm the devise to the 
institution, declaring that ‘in case she complies” with this request the 
devises and requests over to the children of the testator’s brothers “are 
revoked,” and the testator having died within a year from the making of 
the will, so that the devise to the institution become invalid under G. O. 
§ 10504 and the daughter having executed the power by a deed to the 
institution the nephews of the testator take nothing by the will. 

Thomas v. Trustees, 70 O. 8. 92 (1904). 

Trustees v. Folsom, 56 O. 8S. 701 (1897). i 

The power conferred on the daughter and heir at law of the testator, 
in such case, is a naked power to appoint to a designated object, and not 
: devise in trust to or for the university, and is not invalid under G. C. 
§ 10504. 

Thomas v. Trustees, 70 O. S. 92- (1904). 

A deed of confirmation, expressly purporting to execute such power 
and conveying the devised property, is operative to invest the university 
with a full and perfect title. 

Thomas v. Trustees, 70 O. S. 92 (1904). 


Section 9925. (Who to constitute faculty; powers.) The 
president and professors shall constitute the faculty of any 
incorporated literary college or university, may enforce the 
rules and regulations enacted by its trustees for the govern- 
ment and discipline of the students, and suspend and expel 
offenders, as they deem necessary. (R. 8S. See. 3728; April 
9, 1852) 50 vy 128) S6e8r& C.°2675 


Where a student of a college, not administering public funds, ig eX- 
pelled for a violation of its rules, such expulsion will not be reviewed by 
the courts. 


Koblitz v. University, 21 C. C. 144; 11 C. D. 515 (1901). 
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Section 9926. (May acquire machinery and land.) Any 
incorporated university, college, or academy may connect 
therewith, to be used as a part of its course of education, 
mechanical shops and machinery, or lands for agricultural 
purposes not exceeding three hundred acres, to which may 
be attached all necessary buildings for carrying on the me- 
chanical or agricultural operations of such institution. (R. 
S. See. 3729; April 9, 1852, 50 v. 128, § 8; S. & C. 267.) 


Section 9927. (May change stock into scholarships.) Any 
company formed in pursuance of this title or which exists by 
virtue of a special act of incorporation, the property of which 
is held as stock, and not derived by donation, gift, devise, or 
gratuitous subscription, may change its capital stock into 
Scholarships when it becomes necessary for the purpose of 
carrying out the object for which it was formed, in the mode 
provided in this title for increasing the capital stock of cor- 
porations. (R. 8S. See. 3730; April 9, 1852, 50 v. 128, §§ 9, 10; 
S. & C. 268.) 


A college, organized as a private corporation, has power to receive 
a subscription to its endowment fund, for which the donor receives a 
scholarship entitling him to instruction for one pupil, perpetually, free 
of charge. 

Farmers College v. Cary, 35 O. 8. 648 (1880). 


Endowment stock. A dental college organized under a special char- 
ter, not for profit and which had made no profits, had as capital certain 
real estate derived from the proceeds of certificates of stock, which cer- 
tified that each holder was “entitled to one share of the real estate prop- 
erty of the college, drawing an interest of six percent.” On the margin 
of the certificate was printed “shares $100 each,” at which sum each cer- 
tificate was valued and sold. All shareholders were dentists and mem- 
bers of the corporation. The real estate had always constituted its entire 
property. During its existence of about forty years no interest had been 
paid on any share. At a time when it was a going concern, and the real 
estate was indispensable to its existence, and a stockholder brought an 
action to recover a money judgment on his share, it was held that the 
action was not maintainable. 

Ohio College, ete., v. Rosenthal, 45 O. S. 183 (1887). 

See Bryant v. Ohio College, ete., 1 C. S. C. R. 307 (1871). 


Section 9928. (Location may be changed.) A vollege, 
university or other institution of learning, existing by virtue 
of an act of incorporation, or that hereafter becomes in- 
corporated for any of the purposes specified in this chapter, 
if three-fourths of the trustees or directors thereof deem 
it proper, or if the institution is owned in shares, or by 
stock subscribed or taken, by a vote of the holders of three- 
fourths of the stock or shares, may change the location of 
such institution, convey its real estate, and transfer the 
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effects thereof, and invest them at the place to which such 
institution is removed. No such removal shall be ordered, 
and no vote taken thereon, until after publication in the 
manner provided by law in ease of a sale and distribution 
of the property of such an institution, in which notice shall 
be fully set forth the place to which it is proposed to re- 
move the institution. In case of removal, a copy of the pro- 
ceedings of such meeting shall be filed with the secretary of 
state. (R. S. Sec. 3731; April 29, 1854, 52 v. 77, §12;S. & C. 
268.) 


Section 9929. (How endowment fund diverted.) The 
trustees of a corporation incorporated to create, hold and 
manage a college endowment fund, the articles of incorpora- 
tion of which provide that the fund may be applied to any 
object not inconsistent with the purposes of education dif- 
ferent from that particularly specified therein, may apply 
to the common pleas court in the county where the corpora- 
tion is located for permission to make such change, desig- 
nating particularly the purposes to which it is proposed to 
apply the fund. On being satisfied that such change is not 
inconsistent with the object of the original creation and 
institution of the fund, the court shall authorize and sane- 
tion it. (R. S. See. 3732; March 12, 1853, 51 v. 393, §2; 5S. 
& C. 269.) 


Endowment fund corporations, see § 9948. 

Under G. C. § 5353, an endowment fund of a college, which belongs 
exclusively to it, and which is devoted solely to deriving an income for 
its support, is exempt from taxation, 

Little v. Seminary, 72 O. S. 417 (1905); affirming, 2 C. C. n. s. 540; 

15°C; DD, 609. 

The property of a private eleemosynary corporation, although charged 
with the maintenance of a college or other *“publie charity” is private 
property, within the meaning and protection of section 19, article 1 of the 


constitution. 
State v. Neff, 52 O. S. 375 (1895). 


Section 9930. (Vacancies caused by amendment of char- 
ter.) When a vacancy occurs in whole or part, in the board 
of trustees of an incorporated college, seminary, or academy, 
by reason of an amendment of the charter thereof, or from 
other cause, and there is no provision of law for filling it, 
within three months after receiving information thereof, the 
governor shall appoint the required number of trustees, one- 
third thereof to serve for one year, one-third for two years, 
and one-third for three years. (R. S. See. 3733; March 1, 
1878, 75 v. 25, § 2.) 
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Section 9931. (May increase property.) <A college, un’ 
versity, academy, seminary, or other institution devoted to 
the promotion of education, existing by virtue of a special 
act of incorporation, or organized under the provisions of 
any law, whose property came and is held by donation, gift, 
purchase, devise, or gratuitous subscription, and the amount 
of which, or the income arising therefrom is limited by such 
special act, or the articles of association adopted by such 
institution, may receive, acquire, possess and hold any 
amount of property, real, personal or mixed, which its board 
of directors or trustees, for the institution accepts, and by 
its trustees, sell, dispose of and convey it. But such prop- 
erty shall not be diverted from the express will of the donor, 
devisor or subscriber. (R. S. See. 3734; March 8, 1893, 90 
w. 41; April 9, 1856, 53 v. 170, §1: S. & C. 368.) 


See note to § 9924. 


Section 9932. (Temporary loans secured by mortgage, 
authorized.) The board of trustees of such a college, uni- 
versity, academy, seminary, or other institution devoted to 
the promotion of education, in anticipation of donations to 
be received and collections to be made, for the purpose of 
constructing, enlarging or adding to college buildings or 
improvements, may borrow such sum of money, upon such 
terms and with such conditions and provisions as they de- 
termine to be necessary therefor, by temporary loans with- 
out mortgage or by the issue of bonds or notes and secure 
them by a mortgage upon the property on which such im- 
provement is to be made, if the property is not held by them 
under some specific trust. (109 v. 21; R. 8. Sec. 3734: March 
8, 1893, 90 v. 71; April 9, 1856, 53 v. iOS eS. '& C363.) 


Section 9933. (Statement to be filed.) Before such an 
institution shall be authorized to acquire and hold additional 
property, the trustees thereof, at a regular meeting of their 
board, or at a special meeting called for that purpose, from 
time to time shall make and sign a statement specifying the 
amount of additional property which they seek to acquire 
and hold, and set forth therein the purposes to which it is 
to be devoted, which statements shall be entered at large 
upon the record book of the trustees and be filed in the office 
of the secretary of state. (R. 8. Sec. 3735; March 8, 1893, 
90 v. 72; April 9, 1856, 53 v. LIQ 5 22S. & C3682) 


Section 9934. (How certain boards may be constituted 
and governed.) The board of trustees of any university or 
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college heretofore incorporated, or which may hereafter be 
incorporated, and operating under the patronage of one or 
more conferences or other religious bodies of any religious 
denomination, may accept the provisions of this and suc- 
ceeding sections 9935, 9936, 9937, 9937-a, 9939, 9941, 9942 
and 9943 by resolution adopted at any regular meeting of 
the board, and entered upon the record of its proceedings. 
After such acceptance the board in all respects shall be or- 
ganized, constituted, regulated and perpetuated, pursuant 
to and under said provisions. No right acquired by any 
such board, university or college, under its charter or any 
law of this state, shall in any way be affected thereby. (104 
v. 171; R. S. See. 3736; May 13, 1868, 65 v. 188, §1; S. & C. 
106.) 


Section 9935. (Trustees to be divided into classes; presi- 
dent ex-officio member; limitations and designations.) The 
president of such university or college shall, ex-officio, be a 
trustee after the acceptance of the provision of this act by 
any such university or college. At any meeting of such 
board after the passage of this act, such board shall divide 
its number, not including such president, into classes, making 
one class for each conference or religious body at the time 
patronizing such university or college, and one class for the 
alumni of such university or college and one class of trus- 
tees at large. No class shall have more than ten members. 
Each conference or other religious body patronizing such 
university shall have the same number of trustees. The 
board of trustees of such university or college may designate 
the number of trustees to be assigned to the alumni associa- 
tion and to the class of trustees at large, but the combined 
number of trustees apportioned to said patronizing confer- 
ences of other religious bodies shall constitute majority of 
the entire board, not including the president. (107 v. 636; 
104 v. 171; R. S. See. 3787; May 18, 1868, 65 v. 188, §2; 
». & C. 106.) 


Section 9936. (Term of office of trustees; vacancies.) 
The regular term of office of such trustees shall be five years, 
but upon the original formation of classes of trustees one or 
more trustees may be elected for one, two, three and four- 
year terms until the regular order can be established. The 
term of office of an equal number of trustees in each class, 
as near as may be, shall expire each year. Vacancies which 
occur in any class of trustees in any manner whatsoever eX 
cept by expiration of time shall be filled only for the remain- 
der of the term, but the term of office of a trustee shall not 
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expire during any meeting of the board which does not con- 
tinue for more than two weeks. (104 vy. 171; R. 8. See. 3738; 
May 13, 1868, 65 v. 188, §3; April Aaa NEV OL. Sek: 
». & C. 107.) 


See § 8656. 


Section 9937. (Re-classification and re-apportionment of 
trustees.) If the number of conferences or other religious 
bodies patronizing such university or college shall at any 
time be increased or decreased, the board of trustees of 
such university or college may re-classify said trustees of 
said bodies by an equal reduction of the number in each 
such class when a new conference or other religious body 
beomes a patronizing body and by an equal increase of the 
number in each such class when a conference or other re- 
ligious body ceases to be a patronizing body. Whenver, 
by reason of a change in the number of patronizing con- 
ferences or religious bodies, it becomes necessary to re- 
classify the trustees in said board, and whenever said board 
deems it proper, for any other reason, to increase or de- 
crease its total membership, within the limits established by 
section 9935 the board (a lawful quorum being present ) 
shall by appropriate resolution designate the number of 
trustees apportioned to each class and certify such appor- 
tionment to each patronizing conference or other religious 
body and to such alumni association, and all vacancies in 
such class thereafter shall be filled in accordance. with such 
apportionment. (107 v. 636; 104 v. 171: R. S. See. 3739 
March 17, 1892, 89 v. 119; May 18, 1868, 65 v. 188 §4:; 
». & S. 107.) 


Section 9937-a. (The alumni association may elect one- 
fifth of board,) The alumni composing the alumni associa- 
tion of such university or college may elect as members of 
the board of trustees of such university or college, as many 
members of such alumni association as there are members 
of the class of alumni trustees assigned or apportioned to 
said alumni association by the board of trustees of such uni- 
versity or college, this class to constitute not less than one- 
fifth of the entire board, not including the president. This 
election shall be held under such regulations as the alumni 
association may prescribe and the result shall be certified 
by the proper officials of the alumni association to the board 
of trustees, which result shall be entered upon the records 
of said board. Such board of trustees composed of alumni 
trustees and trustees elected by patronizing conferences or 
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other religious bodies, as provided in section 9935 to section 
9937-a inclusive, may increase its own numbers by the elec- 
tion of a class of trustees at large, the number of which class 
shall be fixed by said board of trustees, under the limitations 
fixed by sections 9935 and 9987-a. (104 v. 171.) 


Section 9938. Repealed. (104 v. 171; R. S. See. 3740; 
May 18, 1868, 65 v. 188, §5; S. & S. 107.) 


Section 9939. (How a conference may become a patron.) 
Any conference or other religious body not patronizing any 
particular university or college may become a _ patronizing 
body upon invitation of the board of trustees of such uni- 
versity or college by a majority vote of the whole board. 
The intention to become such patronizing body shall be evi- 
denced by the adoption of an appropriate resolution and 
certification of the same to the board of trustees of such 
university or college, and such certified resolution shall be 
entered upon the minutes of the board of trustees of such 
university or college thereby completing the right of such 
conference or religious body to act as a patronizing body. 
(104 v. 171; R. 8. Sec. 8741; 65 v. 188, § 6; S. & S. 107.) 


Section 9940. Repealed. (104 v. 171; R. S. See. 3742; 
April 8, 1876, 73 v. 163, §7; S. & S. 107.) 


Section 9941. (When right of representation ceases.) If 
a conference or other religious body patronizing a university 
or college and having a representation in its board of trus- 
tees, ceases to exist, or ceases to patronize such university or 
college, the right of such conference or other religious body 
to such representation shall cease, and the board of trustees 
of such university or college shall apportion or distribute 
the number of trustees in such class to the remaining patron- 
izing conferences or other religious bodies in order to main- 
tain, as nearly as may be, the established number of trustees 
and equality of representation from each patronizing body. 
(104 v. 171; R. 8. See. 3743; May 18, 1868, 65 v. 188, §8; 
April: 8.1876, Th v.6168 eS .@ 3 e407) 


Section 9942. (Action must be taken by board.) Before 
a conference or other rligious body represented in the board 
of trustees of such university or college shall cease to be 
represented in said board, the board of trustees shall declare 
and enter into the record of its proceedings that the condi- 
tions and contingencies terminating such representation have 
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taken place. (104 v. 173; R. S. See. 3744; May 13, 1868, 
65 v. 188, §9; S. & S. 107.) 


Section 9943. (Quorum; how constituted.) Eleven trus- 
tees shall constitute a quorum of the board of any such uni- 
versity or college, whatever the number of trustees if more 
than twenty is or may become; but when the number is 
twenty or less, a majority thereof shall constitute a quorum, 
(R. S. Sec. 8745; May 13, 1868, 65 v. 188, §10; S. & S. 108.) 


Section 9944. Repealed. (104 vy. 171; R. 8. See. 3746; 
pial 12, 1872, 69°v. 71, §1:) 


Section 9945. Repealed. (104 vy. 171; R. S. See. 3747; 
March 17, 1892, 89 v. 120; 81 v. 174; R. 8. 1880; April 12, 
1872, 69 v. 71, §2; May 18, 1879, 76 v. 87, § 1.) 


Section 9946. Repealed. (104 v. 171; R. S. See. 3748; 
March 17, 1892, 89 v. 120; April 12, 1872, 69 v. 71, § 3.) 


Section 9947. Repealed. (104 v. 171: R. S. See. 3749 ; 
April 12, 1872, 69 v. 71, § 3.) 


Section 9948. (Endowment fund corporations.) The 
trustees of a corporation incorporated for the purpose of 
creating a fund, the income of which is to be applied to the 
promotion of education, may receive subseriptions for mem- 
bership in the corporation, and they, or a majority of them, 
by giving ten days’ notice, by publeation in the county 
where the corporation is located, may call a meeting of mem- 
bers to adopt by-laws, and elect not more than nine directors. 
Each member shall have a vote for every amount by him 
subscribed equal to that in the articles of incorporation speci- 
fied as necessary for membership, which may be east in 
person or by proxy, but at no subsequent meeting can a 
member vote for or be eligible as a director who is in ar- 
rears to the corporation. The trustees shall control the 
funds and disburse the income of the corporation as pro- 
vided by its by-laws. (R. S. See. 3750: April 27, 1872, 69 
mouro, oo 1, 2.3, 4, 5.) 


Diversion of fund, see § 9929. 


Section 9949. (How certain boards constituted and gov- 
erned.) The board of trustees of a university, college or 
other institution of learning, incorporated, and acting under 
the patronage of one annual conference or other religious 
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body of a religious denomination, may accept the provisions 
of this and the succeeding section, by resolution adopted at 
a meeting of the board, and entered upon the record or 
journal of its proceedings. After such acceptance the board 
shall be organized, constituted, regulated, and perpetuated 
as therein provided. No right acquired by such board, uni- 
versity, or other institution of learning, under its charter, 
or any law of this state, shall be Teeny Se or affected there- 
by. (R. S. Sec. 3751; April 27, 1872, 69 v. 180, § 1.) 


Section 9950. (Increase in number of trustees in certain 
corporations.) The board of trustees of a university or col- 
lege heretofore incorporated, and now under the patronage 
of one annual conference, synod or other religious body of 
a religious denomination, may increase the number of its 
trustees, not exceeding six. Sueh additional trustees shall 
be nominated by the collegiate alumni of the university or 
college from the collegiate alumni of three years’ standing, 
for appointment or election by such patronizing conference 
or synod, under such regulations as are prescribed by such 
board, if it determines to increase the number of its trustees 
and makes such regulations for their nomination, by resolu- 
tion adopted at a regular meeting of the board and duly 
entered on the record of its proceedings, and, such patroniz- 
ing or governing conference or synod consents to the in- 
erease and the rules and regulations for their nomination. 
And after such board is so increased by not exceeding six 
additional trustees, in all respects it shall be organized, con- 
stituted, regulated and perpetuated pursuant to and under 
its charter, and such provisions. No rights acquired by such 
a board, university or college, under its charter or any law 
of this state, shall be affected or impaired thereby. (R. 8. 
See. 375la; April 19, 1894, 91 v. 155.) 


Section 9951. (Colleges under ecclesiastical patronage.) 
A corporation may be formed for the promotion of academic, 
collegiate or university education, under religious influences, 
may set forth in its articles or certificate of incorporation, 
as a part thereof, the name of the religious sect, association 
or denomination with which it is to be “connpeted. and grant 
any ecclesiastical body of such religious sect, association or 
denomination, whether it be a conference, association, pres 
bytery, synod, general assembly, convocation or otherwise, 
the right to appoint its trustees or directors, or any number 
thereof. It also may set forth in its articles or certificate 
such other rights as to the administration of the purpose 
for which it is organized, consistent with the laws of this 


és 
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state and of the United States, as the incorporation desires 
to confer upon the ecclesiastical body of such sect, associa- 
tion or denomination, and that body may exercise all rights 
and powers set forth therein. (R. S. See. 3751b; April 16, 
1900, 94 v. 331.) 


Section 9952. (How existing corporations may avail 
themselves of the provisions.) A corporation formed for the 
promotion of academic, collegiate or university education, 
under religious influences, incorporated under the laws of 
this state, by special act or otherwise, may avail itself of the 
provisions of the preceding section, as a part of its articles 
or certificate of incorporation, and may confer on an ecclesi- 
astical body of such religious sect, association or denomina- 
tion, it is or proposes to be connected with, whether it be 
a conference, association, presbytery, synod, general assem- 
bly, convocation or otherwise, any or all of the rights, pow- 
ers or privileges by such section allowed to be conferred on 
corporations hereafter organized, and may accept the pro- 
visions by a vote of the majority of its trustees at any reg- 
ular meeting. (R. S. Sec. 8751e; April 16, 1900, 94 v. 331.) 


Section 9953. (Copy of acceptance to be filed with sec- 
retary of state.) When so accepted, a copy of the accept- 
ance, certified by the secretary or clerk of its board of trus- 
tees or directors, shall be sent to the ecclesiastical body with 
which it is or proposes to be connected. If such body agrees 
to accept the powers proposed to be conferred upon it, it 
shall certify its approval upon the certified copy so sent, and 
it thereupon shall be filed in the office of the secretary of 
State. When thus filed it will be a part of the charter of 
such corporation, and such ecclesiastical body shall exercise 
all the rights and powers so set forth in the articles or cer- 
tificate of corporation. (R. S. See. 3751e; April 16, 1900, 
94 v. 381.) 


Section 9954. (Number of trustees and classes.) After 
such acceptance the board shall certify it to the patronizing 
conference or other religious body having the right to elect 
or appoint trustees of such university or other institution of 
learning, at the next meeting of such conference or other 
religious body; and thereafter the board shall consist of 
twenty-one trustees elected or appointed, and the president 
of such university or other institution of learning, who shall 
be ex-officio a member thereof. Such elected or appointed 
trustees shall be divided into three classes of seven members 
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each. (R. 8. Sec. 3752; March 30, 1888, 85 v. 140, 141; R. 
S, 1880; April 27, 1872, 69 v. 180, §§ 2, 3; 70 v. 157, §1.) 


Section 9955. (Election; term; vacancies; increase of 
board.) At the first election or appointment after such 
acceptance, one of such classes shall be elected or appointed 
for one year, one for two years and one for three years. In 
subsequent elections or appointments each of the classes of 
trustees shall be elected or appointed for three years. No 
term of office of such a trustee shall expire during a meet- 
ing of the board which does not continue more than two 
weeks. Ten members of the board shall constitute a quorum. 
Vacancies which occur in any class of trustees otherwise 
than by expiration of the term of office shall be filled only 
for the remainder of the term. Such a university or other 
institution of learning which heretofore accepted the provi- 
sions of sections ninety-nine hundred and forty-nine, ninety- 
nine hundred and fifty-four, and ninety-nine hundred and 
fifty-five, may increase its board of trustees by electing or 
appointing two additional members in each of the classes of 
trustees herein provided for. (R. 8. See. 3752; March 30, 
1888, 85 v. 140, 141: R..8. 1880; April 27, 1872, 69) y, 16m 
Soe oO lor, 27ls) 


Section 9955-1. (Interchangeable use of the words ‘‘aca- 
demy,’’ ‘‘college’’ and ‘‘university.’’) A corporation formed 
for the promotion of academic, collegiate or university edu- 
eation under religious influences, and connected with any 
religious sect, association, or denomination, and to which, 
whether it be a conference, association, presbytery, synod, 
general assembly, convocation, or otherwise, it has granted 
the right to appoint its trustees or directors, or any number 
thereof, and which has ineorporated into its charter or 
certificate of incorporation as a part of its corporate name 
either one or more of the words ‘‘academy,’’ ‘‘college,’’ or 
‘‘university,’’ may use one or more of said words not so 
incorporated therein interchangeably with said word or 
words which may have been incorporated therein to the 
same extent and as fully as the words or words so ineorpo- 
rated therein has or have been heretofore used in the name 
of such corporation, when authorized so to do by a resolu- 
tion adopted by a majority vote of its trustees, or directors 
at any regular meeting, or special meeting ealled for that 
purpose. Provided that a copy of such resolution certified 
by the clerk or secretary of such trustees or directors, and 
accompanied by a resolution of consent passed by such 
one of such ecclesiastical bodies as aforesaid, with which 
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such corporation is connected, and certified by its clerk or 
secretary, shall first be filed in the oftice of the Secretary 
of State, and a certified copy thereof shall have been issued 
to and received by said clerk or Secretary of such trustees 
or directors. (104 v. 3.) 


Section 9955-2. (Use of interchangeable words does not 
affect the right or title to any gift, grant, devise or bequest.) 
Nothing herein contained, or the interchangeable use of said 
word or words, as herein provided. and authorized, shall be 
held or construed as abolishing the use of the original cor- 
porate name of such corporation, or as affecting the title, 
right or possession of such corporation to, or of, any eft, 
grant, devise, or bequest heretofore, or hereafter made to it, 
whether the same shall have been made or shall be made in 
the original corporate name, or in one or more of said inter- 
changeable names, or in all of such names: And the use of 
such original incorporate name, or one or more of such inter- 
changeable names shall be held and construed as vesting in 
Such corporation all gifts, grants, devises, and bequests as 
fully and to the same extent as if the same had been made 
in the name of the original incorporated name. (104 vy. 3.) 


Section 9956. (Assessments.) The proportion that each 
stockholder of a college, academy, university, seminary, or 
other institution for the promotion of education, shall be 
required to pay to meet the debts and habilities of the cor- 
poration, may be determined and collected in the manner 
provided by the three succeeding sections. (R. S. See. 3753: 
February 20, 1861, 58 v. 20, §1; 8. & S.. 108.) 


Section 9957. (Meeting of stockholders ; notice.) The 
trustees of such a corporation desiring to avail themselves 
of such provisions shall call a meeting of the stockholders 
for the purpose of determining what amount of its indebted- 
ness shall be paid by each stockholder, and give thirty days’ 
notice to the stockholders in writing or by publication in 
Some newspaper of general circulation in the county where 
the corporation is located, of the time, place, and purpose 
of the meeting, at which also, the trustees shall submit a 
detailed statement showing the assets and indebtedness of 
the corporation. (R. S. Sec. 3704; February 20, 1861, 58 v. 
20, §§2, 3; S. & S. 108.) 


Section 9958. (How amount of assessment fixed.) A ma- 
jority in interest of the stockholders present at such meet- 
ing may determine what amount of the indebtedness of the 
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corporation is to be paid by each stockholder, and fix the 
time and mode for.the payment of the money assessed 
against each stockholder. But these provisions shall not 
interfere with or abridge the right of a creditor of the cor- 
poration to institute any proceedings authorized by law to 
enforce the liability of stockholders. (R. 8S. Sec. 3755; Feb- 
ruary 20, 1861, 58 v. 20, §4; S. & S. 108.) 


Section 9959. (Limit of assessment and collection.) The 
assessment shall be pro rata upon the stock subscribed or 
otherwise acquired by each stockholder, and in no ease shall 
exceed the amount for which each stockholder is or may be 
liable by law. A stockholder who fails to pay the amount 
so assessed against him, shall be liable in a civil action to 
be brought in the name of the corporation, for the recovery 
thereof, as in other cases of indebtedness. (R. 8S. See. 3756; 
February 20, 1861, 58 v. 20, §§ 5, 6; S. & S. 108, 109.) 


Section 9960. (Board of military academies.) The aca- 
demic board of an institution incorporated for military and 
polytechnical education shall consist of the superintendent 
thereof, the commandant of cadets, and the professors. It 
may make and enforce rules and regulations for the govern- 
ment of cadets, but they first shall be submitted to and 
approved by the governor of the state. (R. 8. Sec. 3757; 
April 16, 1867, 64 v. 239, §§1, 2; S. & S. 109.) 


Section 9961. (Board of visitors.) The board of visitors 
of such an institution shall consist of the governor, who 
shall be ex-officio a. member and the president of the board, 
of two other persons to be named by him, and such other 
persons as the superintendent of the institution appoints. 
(R. S. See. 3758; April 16, 1867, 64 v. 239, §3; 8. & BS. 110.) 


Section 9962. (Duties of board of visitors.) The board 
of visitors shall meet at the institution, on the first day of 
the annual commencement exercises, and examine into the 
condition of the classes, quarters, and commons, the disei- 
pline, drill, records of standing in study, and conduct of 
the cadets, and report thereon to the legislature at its next 
session. The board of visitors, or any member thereof, may 
visit and inspect the institution at any time. (R. S. See. 
3759: April 16, 1867, 64 v. 239, §4; 8. & S. 110.) 


Section 9963. (How term of trustees fixed.) At a reg- 


ular meeting for the election of directors or trustees of a 
college or other institution of learning, the authorized voters 


q 
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may determine by vote, whether the election of directors 
or trustees shall be held annually, if the term of their elece- 
tion is for a longer period than one year, and also what pro- 
portion of the entire board shall be so elected. At the first 
election hereunder the voters shall designate upon their bal- 
lots who shall serve for one year, who for two years, and 
who for three years. Vacancies caused by expiration of 
term of office shall be filled by election annually thereafter. 
(R. S. Sec. 3760; April 11, 1873, 70 v. 125, § 1.) 


Section 9964. (Certain corporations may change loca- 
tion.) The trustees of colleges and other institutions of 
learning not endowed by voluntary contributions, established 
under special acts of incorporation, and which, by the pro- 
visions thereof are located at particular places, may change 
their location to such other places as they deem proper, and 
erect and maintain academies and other schools auxihary 
thereto. (R. S. See. 3761; April 11, 1873, 70 v. 248, § 1.) 


Section 9965. (Sale and distribution of property of cer- 
tain corporations.) The trustees of a university, college, or 
other institution of learning, incorporated by authority of 
this state under special charter, owned in shares or stock 
subscribed or taken, may dispose of its property at publie 
sale, on such terms as to payment as the stockholders by a 
vote of three-fourths of the shares or stock of the institu- 
tion, direct, after giving public notice thereof, by publiea- 
tion, for six consecutive weeks in some newspaper published 
in the county where the institution is located. Such notice 
shall contain a full statement of the terms, time and place 
of sale, and such action of the trustees. The trustees may 
close up the corporate existence of such institution, and 
make an equitable division and distribution of the proceeds 
of the sale among all the holders of shares or stock, after 
the payment of its just debts. (R. S. See. 3762; March 22, 
1870, 67 v. 24, §1.) 


Section 9966. (Certain colleges may file charter and 
amend.) The trustees of any university, college or institu- 
tion of learning, incorporated under authority of this state, 
owned in shares of stock subscribed and paid up in full, by 
a majority of the owners of such stock, for the sole purpose 
of. promoting education, religion and morality, or the fine 
arts. exclusively among males or females, on the written 
petition of the owners of a majority of such stock filed be- 
fore its trustees or on the vote of the owners of the majority 
of such shares of paid up stock at any general meeting of 
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the stockholders called for such purpose, after thirty days’ 
notice published in some newspaper published and of gen- 
eral circulation in the county, by them, may change the name 
and enlarge the purposes and objects of such university, col- 
lege or institution, by amendments to its charter, approved 
by the owners of the majority of such stock, so that all the 
educational rights and privileges thereof may be bestowed 
in the co-equal and co-ordinate education of both sexes. (R. 
S. See. 3762a; April 14, 1888, 85 v. 270.) 


Section 9967. (Copy of amendment to be filed with sec- 
retary of state.) When such amendment is adopted and the 
original articles of incorporation of such corporation have 
not been filed and recorded in the office of the secretary of 
state, a copy of the amendment and of the original articles, 
with a certificate to each of them thereto affixed, signed by 
the president and secretary of the corporation, and sealed 
with the corporate seal, if any there be, stating the fact and 
date of the adoption of such amendment, and that such copy 
thereof and of the original articles of incorporation are true 
copies of the originals shall be recorded in such office. 
When so recorded, such amendment shall be in law the sole 
articles of incorporation of the corporation. The property, 
real and personal, corporate franchises, and endowment 
funds, gifts, bequests, legacies, or mortgage securities, prom- 
issory notes, and rights of every kind belonging to, vested 
in, claimed, or possessed by the original corporation, by such 
amendment shall pass to, and be enjoyed and exercised by 
the corporation named, created and organized by such 
amendment for the promotion of all the objects and pur- 
poses of its creation and organization. (R. S. See. 3762a; 
April 14, 1888, 85 v. 270.) 


Section 9968. (Fee of secretary of state.) For recording 
such amendments and copies of original articles of incor- 
poration, and furnishing a certified copy or copies thereof, 
the secretary of state shall receive a fee of twenty cents 
per hundred words, to be in no ease less than five dollars. 
(R. S. Sec. 3762a; April 14, 1888, 85 v. 270.) 


Section 9969. (Colleges may change name or purpose.) 
The board of trustees of a university, college, or institution 
of learning, incorporated under authority of this state, for 
the sole purpose of promoting education, religion and moral- 
ity, or the fine arts, at a regular or special meeting of such 
board of trustees, called for that purpose, after thirty days’ 
actual notice to each and all such trustees, may change the 
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name and enlarge the purposes and objects of such uni- 
versity, college or institution of learning, by amendment to 
its charter, approved by a majority of the board at such 
regular or special meeting, so called and so notified, for such 
change of its name, and the enlargement of its purposes 
and objects. (R. S. Sec. 3762b; February 10, 1890, 87 v. 8.) 


Section 9970. (Procedure and effect.) When such amend- 
ment is so adopted by the board of trustees of such uni- 
versity, college or institution of learning, a copy thereof 
with a certificate thereto affixed, signed by the president 
and secretary of such board and sealed with the corporate 
seal, if any there be, stating the fact and date of such 
amendment, and that such copy is a true copy of the orig- 
inal amendment, shall be filed and recorded in the office 
of the secretary of state, and when go filed and recorded 
such amendment shall be in law an integral part of the 
articles of incorporation of such corporation. The property, 
real and personal, corporate powers and franchises, endow- 
ment funds, gifts, bequests, legacies, mortgage securities and 
promissory notes, belonging to, such original corporation, by 
such amendment shall pass to, and be enjoyed and exer- 
eised by the corporation created and organized by such 
amendment for the promotion of the objects of its creation 
and organization. Such new corporation shall be liable for 
and must perform all the lawful obligations and contracts 
of the original corporation. (R. S. See. 3762b; February 10, 
1890, 87 v. 8.) 


Section 9971. (Fees of secretary of state.) For record- 
ing such amendment and furnishing a certified copy or copies 
thereof, the secretary of state shall receive a fee of twenty 
cents per hundred words, to be in no ease less than five dol- 
lars. (R. S. See. 3762b; February 10, 1890; 87 v. 8.) 


Section 9972. (Organic rules may be prescribed in articles 
of certain corporations.) An association incorporated for 
the purpose of receiving gifts, devises or trust funds to erect, 
establish, or maintain an academy in any department of fine 
arts, a gallery for the exhibition of paintings, or sculpture 
or works of art, a museum of natural or other curiosities, or 
specimens of art or nature promotive of knowledge, or a 
law or other library, or courses of lectures upon science, art, 
philosophy, natural history, or law, and to open it to the 
public on reasonable terms; or an industrial training school, 
or a mechanics’ institute for advancing the best interests of 
mechanics, manufacturers and artisans, by the more general 
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diffusion of useful knowledge in those classes of the com- 
munity, or homes for indigent and aged widows and un- 
married women, whose directors or trustees may be of either 
sex, in its articles of incorporation may prescribe the ten- 
ure of office of the trustees or directors, the mode of ap- 
pointing or electing successors, the administration and man- 
agement of the property, trust and other funds of the cor- 
poration and such other organie rules as are deemed ex- 
pedient or acceptable to donors, which shall be the perma- 
nent organic law of the corporation. (R. S. Sec. 3767; Feb- 
ruary 21, 1887, 84 v. 31; March 26, 1886, 83 v. 40; R. 8. 
1880; 75 v. 185, §§ 1, 3.) 


Section 6 of Article VIII of the constitution does not prohibit 
the devotion of fines and penalties, collected in municipal court in 
state cases, to the aid of a law library association not for profit, 
whose library is open for use by all judicial officers of the county. 
State v. Sayre, 90 O. 8. 215 (1914). 

Effeet of Cleveland Municipal Court Act on G. C. §3056. See 
State v. Henry, 23 C. C. n. s. 541. 


Section 9973. (May add to original objects.) By certifi- 
eate duly acknowledged by the trustees or directors, and 
filed in the office of the secretary of state, such corporations 
may add to the original objects and purposes thereof, any 
of the several objects and purposes, mentioned in the pre- 
ceding section, not provided for by the articles of incorpora- 
tion. (R.S. Sec. 3768; March 26, 1886, 83 v. 41; May 7, 1878, 
15 v. 135, § 3.) 


Section 9974. (Acceptance of statutory provisions.) Such 
corporation heretofore incorporated under the laws of the 
state, by certificate reciting the organic rules adopted by 
the corporation as its permanent organic law, duly acknowl- 
edged by the trustees or directors, and filed in the office of 
the secretary of state, may accept the provisions of the 
second preceding section. (R. S. See. 3768; March 26, 1886, 
83 v: 41; May 7, 1878, 75 v. 135, § 3.) 


Section 9975. (Accounts of receipts and disbursements.) 
The officers of such a corporation charged or intrusted with 
the receipts and disbursements of its funds or property, shall 
make and keep accurate and detailed accounts of such funds, 
and the receipts and disbursements thereof such as are re- 
quired to be kept by the fund commissioners of the state. 
On or before the third Monday in January of each year the 
trustees shall file with the clerk of the common pleas court 
of the county in which the corporation is located an ab- 
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stract of their account which shall correspond in date, 
amount, person to whom paid, from whom received, and on 
what account, with the vouchers taken or given on account 
of such receipts and disbursements. At the same time they 
annually shall file in such clerk’s office a report of the names 
of the donors, the kind, amount, or value of gifts of each, 
and a brief statement of the conditions and purposes of the 
gifts. The filing of such abstract and report, and the sup- 
plying of any omission in either, may be enforced by order 
and attachment of the common pleas court of the proper 
county, against the trustees, on motion of any respectable 
citizen. (R.S. Sec. 3769; May 7, 1878, 75 v. 185, § 4.) 


Section 9976. (Trustees ineligible to other office.) No 
trustee of such corporation shall be eligible to any office or 
ageney of the corporation to which a salary or emolument 
is attached, nor shall the trustees be allowed any salary, 
emoluments or perquisites, except the right of free ingress 
to the grounds, rooms, and buildings of the corporation. (R. 
S. Sec. 3770; May 7, 1878, 75 v. 135, § 5.) 

A trustee of a law library association, who is elected librarian, can 


not thereafter continue to act as trustee. 
Rep. Atty. Gen. 1910-1911, p. 1081. 


Section 9977. (Attorney-general may enforce duties of 
officers.) On application to the attorney general by five eiti- 
zens of the proper county, in writing, verified by the oath or 
affirmation of one of them, setting forth specific charges 
against any of the fiscal or other agents or trustees of such 
a corporation, involving a breach of trust or duty, he shall 
give notice thereof to the trustees or agents complained of, 
and inquire into the truth of such charges. For this pur- 
pose he may receive affidavits, or enforce, by process from 
the court of common pleas of Franklin county, the produc- 
tion of papers and the attendance of witnesses before hin. 
If, on testimony or other evidence, he believes the charges 
or any of them to be true, he shall proceed, by action in that 
court, in the name of the state, against the delinquent trus- 
tee or trustees, fiscal agent or agents, and, on the hearing 
the court may direct the performance of any duty, or the 
removal of all or any of the agents or trustees, and decree 
such other and further relief as is equitable. (R. 8. See. 
3771; May 7, 1878, 75 v. 135, § 6.) 


Section 9978. (May increase number of trustees of cer- 
tain corporations.) The board of trustees of a university or 
eollege heretofore incorporated, but not under the patronage 
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of conferences or other ecclesiastical bodies of any religious 
denomination, may increase the number of such trustees to 
twenty-four, exclusive of the president, or a less number, 
and divide such trustees into six classes, each class to serve 
six years, and one class to be chosen each year, for such 
term. One trustee of each class may be chosen by the votes 
of the alumni of such university or college, if the board of 
trustees so provides by by-law, in which case the board also 
shall provide by such by-laws, a method of nominating and 
electing such appointee of the alumni. (R. 8S. Sec. 3771a; 
April 11, 1890, 87 v. 188; April 15, 1889, 86 v. 341.) 


Section 9979. (Distribution of new members.) The pres- 
ident of such university or college shall ex-officio, be a trus- 
tee perpetually, and not be included in the classes going out 
in rotation. If in the first enlargement of the board of trus- 
tees, under the preceding section it be necessary to distribute 
new members to the several classes, whose terms will expire 
by rotation, the distribution may be made in such manner as 
the board directs so that no trustee shall be elected for a 
longer term than six years. (R.S. Sec. 3771la; April 11, 1890, 
87 v. 188; April 15, 1889, 86 v. 341.) 


Section 9980. (Stock corporations may retire stock.) 
The board of trustees of a university or college in this state 
organized as a stock corporation and not under ecclesiastical 
patronage, upon the surrender and cancellation of all out- 
standing shares of its capital stock, may cause a certificate 
of that fact, sealed with the corporate seal and signed by 
the president and secretary of such board, to be filed in the 
office of the secretary of state, which certificate the secretary 
of state shall record for public use in the records of his 
office, and a certified copy of which he shall return to such 
board of trustees upon receipt of a fee of twenty cents per 
one hundred words, to be in no ease less than five dollars. 
Thereupon such university or college shall continue its cor- 
porate existence as a corporation not for profit and with the 
same powers, duties, privileges and immunities as it previ- 
ously possessed, save such as relate to its capital stock. Such 
board by resolution may conform the number, tenure and 
mode of election of its own members to the provisions of the 
preceding section, except, that trustees not authorized to be 
elected by the alumni, shall be elected by the board; and 
that the ex-officio membership thereon of the president of 
such college or university shall be optional with the board. 
‘R. S. See. 3771b; May 1, 1908, 99 v. 260.) 


a 
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Section 9981. (Cancellation by decree of court.) When 
such a corporation seeking to avail itself of the provisions 
of the preceding section has procured the surrender for ecan- 
cellation of not less than sixty per cent of the outstanding 
shares of its capital stock, any residue thereof standing 
upon its books in the names of persons, partnerships, socie- 
ties or corporations that for seven years or more have been 
deceased, dissolved or of unknown address, and non-partici- 
pants in the corporate elections, and of whose shares afore- 
said no known owner exists, may be cancelled by decree of 
the court of common pleas of the county wherein such ecor- 
poration is located, upon its petition, duly certified, being 
filed therein, making such persons, partnerships, societies 
and corporations or their legal representatives parties de- 
fendant, and on serving such defendants with publie notice 
of the pendency of such petition in the manner provided for 
service by publication in civil actions, and upon averment 
and proof by the plaintiff and a finding by the court of the 
facts as hereinbefore required, and of the further fact that 
the plaintiff is an eleemosynary corporation. Thereupon the 
Shares of such defendants shall be deemed to be cancelled 
and surrendered, and the decree shall not be vacated or set 
aside, on the application of any such defendant, otherwise 
than as in the case of judgments in civil actions. CRS. 
Sec. 3771c; May 1, 1908, 99 v. 260.) 


Section 9982. (Mechanics’ institute may borrow money.) 
A mechanics’ institute, incorporated under the laws of this 
state prior to the year eighteen hundred and fifty-one, may 
borrow money, issue bonds or notes therefor at no more than 
the legal rate of interest, and secure them by mortgage upon 
its real estate. (R. S. Sec. 3768-1; April 9, 18854 182>_¥. 
#18, § 1.) 


Section 9983. (Liability of directors and trustees.) The 
directors and trustees of such corporations shall not be per- 
sonally liable for debts contracted by them, as in the pre- 
ceding section provided. (R. S. See. 3768-2: April 9, 1885, 
$2 v. 118, § 2.) 


Section 9984. (How medical colleges may receive bodies 
for dissection.) Superintendents of city hospitals, directors 
or superintendents of city or county infirmaries, directors or 
superintendents of work-houses, directors or superintendents 
of asylums for the insane, or other charitable institutions 
founded and supported in whole or in part at public expense, 
the directors or warden of the penitentiary, township trus- 
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tees, sheriffs, or coroners, in possession of bodies not claimed 
or identified, or which must be buried at the expense of the 
county or township, before burial, shall hold such bodies not 
less than thirty-six hours and notify the professor of anatomy 
in a college which by its charter is empowered to teach 
anatomy, or the president of a county medical society, of 
the fact that such bodies are being so held. Before or after 
burial such superintendent, director, or other officer, on the 
written application of the professor of anatomy, or the 
president of a county medical society shall deliver to such 
professor or president, for the purpose of medical or surgical 
study or dissection, the body of a person who died in either 
of such institutions, from any disease, not infectious, if it 
has not been requested for interment by any person at his 
own expense. (R. S. Sec. 3763; April 5, 1898, 93 v. 845 
February 19, 1881, 78 v. 33; R. 8. 1880; March 25, 1870, 67 
Wend, 1.) 


Post mortem examinations may only be performed as authorized by 
this and the following sections. 

Rep. Atty. Gen. 1909-1910, p. 399. 

See 3 Opins. Attys. Gen. 988 (1887). 

Delivery of bodies under this section should be at the place of decease. 
The expense of transportation should be paid by the college, and not out 
of public funds. 

2 Opins. Attys. Gen. 860 (1880). 

Any county medical society, organized in good faith, whether auxiliary 
to a state association or not, is authorized to receive bodies. 

3 Opins. Attys. Gen. 155 (1883). 

Unclaimed bodies should be buried at the expense of the county or 
township. 

3 Opins. Attys. Gen. 369 (Brief of James Lawrence, 1884). 

3 Opins. Attys. Gen. 390. 


Section 9985. (Body to be delivered to claimant.) If 
the body of a deceased person so delivered, be subsequently 
claimed, in writing, by a relative or other person for private 
interment, at his own expense, it shall be given up to such 
claimant. (R. S. Sec. 3763; April 5, 1898, 93 v. 84; Feb- 
ruary 19, 1881, 78 v. 33; R. S. 1880; March 25, 1870, 67 
F120, & 1s) 


The next of kin of a decedent have the right to the control, custody 
and burial of the body, and may select the place of burial. 
Smiley v. Bartlett, 6 C. C. 234; 3 C. D. 432 (1892). 


Section 9986. (Interment of body after dissection.) After 
such bodies have been subjected to medical or surgical eX- 
amination or dissection, the remains thereof shall be interred 
in some suitable place at the expense of the party or parties 
in whose keeping the corpse was placed. (R. S. See. 3763 ; 
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‘April 5, 1898, 93 v. 84; February 19, 1881, 78 v. 33; R. S. 
1880; March 25, 1870, 67 v. 25, § 1.) 


Section 9987. (Notification of relatives.) In all cases the 
officer having such body under his control, must notify or 
cause to be notified, in writing, the relatives or friends of 
the deceased person. (R. S. Sec. 3763; April 5, 1898, 93 v. 
84; February 19, 1881, 78 v. 33; BR. S. 1880; March 25, 1870, 
67 v. 25, §1.) 


Section 9988. (Body of strangers or travelers.) The 
bodies of strangers or travelers, who die in any of the in- 
stitutions above named, shall not be delivered for the pur- 
pose of dissection unless the stranger or traveler belongs to 
that class commonly known as tramps. Bodies delivered as 
herein provided shall be used for medical, surgical and 
anatomical study only, and within this state. (R. S. See. 
3763; April 5, 1898, 93 v. 84; February 19, 1881, 78 v. 33 ; 
R. S. 1880; March 25, 1870, 67 v. 25, § 1.) 


Section 9989. (Liability for having unlawful possession 
of body.) A person, association, or company, having un- 
lawful possession of the body of a deceased person shall be 
jointly and severally liable with any other persons, associa- 
tions, and companies that had or have had unlawful posses- 
sion of such corpse, in any sum not less than five hundred 
nor more than five thousand dollars, to be recovered at the 
suit of the personal representative of the deceased in any 
court of competent jurisdiction, for the benefit of the next 
of kin of deceased. (R. S. Sec. 8764; R. S. of 1880.) 


This section is not directed against cemetery associations or their 
trustees: nor does it relate to the remains of persons long buried and 
decomposed. 

Carter v. Zanesville, 59 O. S. 170 (1898). 
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ligious society. 

§ 10014. Real estate liable for cer- 
tain judgments. 

§ 10015. When and how property 
of extinct corporation 
sold. 

§ 10016. Duties of trustees as to 
money received from 
sales. 

§ 10017. Parties to procedure for 
sale. 

§ 10018. Incorporation of printing 
and publishing houses. 

§ 10019. Expired corporations. 

§ 10020. ands to descend in trust. 

§ 10021. Trustees may sue and 
defend. 

§ 10022. Legal title to lands. 
General or Central Religious 
Societies. 

§ 10022-1. Incorporation of cathe- 
drals or other religious 
societies. 

§ 10022-2. Constitution. 

§ 10022-38. Endowment fund con- 
trolled by trustees. 

§ 10022-4 Surrender of corporate 
existence or franchise 
and consolidation. 

§ 10022-5. (Merger of corporations, 
what sections govern.) 

§ 10022-6. Ratification; evidence. 

Women’s Christian Associations. 

§ 10023. Women’s christian associ- 


ation may procure homes. 


Young Men’s Christian Associa- 


Section 9990. 


tions. 


State association, approv- 
al of. 


Management, control, ete. 
Powers of trustees. 


Branches, organization of. 
Power to hold property. 

Dissolution, where filed. 

State organization. 
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§ 100381. eowey of state associa- - 
tion. 

§ 10032. Financial statement. 

Benevolent. 

§ 10033. Fiscal trustees of women’s 
benevolent associations. 

§ 10034. When appointed. 

§ 10035. Powers of fiscal trustees, 

§ 100386. Limitation of powers. 

§ 10087. Other associations may 
accept provisions. 

§ 10088. Consolidation of charita- 
ble or benevolent insti- 
tions. 

§ 10039. Aesreement to be submit- 
ted to each  organiza- 
tion. 

§ 10040. Record of ratification of 
agreement. 

§ 10041. Who entitled to vote; 
agreement to be filed. 

§ 10042. Acts may be _ perfected 
subsequently. 

§ 10048. Recording of certificate. 

§ 10044. Evidence of corporate ex- 
istence. 

§ 10045. Constitution and by-laws. 

§ 10046. Rights and powers of new 
corporations. 

§ 10047. How property held in 
trust governed. 

§ 10048. Petition for conveyance, 
judgment and effect. 

§ 10049. Notice of petition. 

§ 10050. Subsequent consolidation 
of union associations. 

§ 10051. May sell or incumber real 
estate, how. 

§ 10052. Notice of pendency and 
prayer of petition. 

§ 10053. Procedure when property 
held in trust and trus- 
tees refuse to file peti- 
tion. 

§ 10054. Interconveyance of prop- 
erty. 

§ 10055. Title guaranteed. 

§ 10056. Sale or incumbrance to 
be confirmed by the 
court. 

§ 10057. Secret benevolent associ- 
ation may invest reserve 
funds. 

§ 10058. May elect trustees to 
manage funds. 

§ 10059. Society to fix terms, de- 
fine duties, etc. 

§ 10060. Powers conferred by law. 

§ 10061. Powers of society. 


§ 10061-1. Lodge may hold real eS- 


CHURCHES. 


tate; conveyance; notice 
to lodge members; at- 
testation. 


(When language of church service may be 


changed.) Any religious society incorporated under a gen- 
eral or special law of this state, and which act of incorpora- 
tion prescribes that its publie religious services shall be ¢on- 


i. 
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ducted in any other than the English language, by a vote of 
a majority of its adult members, in good and regular stand- 
ing, who speak such prescribed language, may decide whether 
its public religious services, at any time shall be conducted 
in any other language. (R. S. See. 3772; May 8, 1868, 65 
om 163, §1; S. & S. 162.) 


Section 9991. (May sell cemetery grounds.) When a re- 
ligious or educational corporation or society holds lands 
within the limits of a city or village which were used as a 
cemetery, and interments in which have been prohibited by 
the ordinances of such municipality, the trustees, wardens, 
vestry, or other officers intrusted with the management of 
the property of such corporation or society, may file a peti- 
tion in the court of common pleas of the county where such 
property is situated, setting forth therein a description of 
it, the existence of such ordinance, and the names of all per- 
sons holding burial privileges in such cemetery, so far as 
known to them. If such privileges are held by persons 
whose names are unknown to them, the facts as to these they 
also must state, and ask that the value, if any, of such burial 
privileges be determined by the court, for its direction as 
to the removal of the bodies interred in such cemetery to 
other cemeteries and for an order to sell such property free 
from burial privileges. (R. S. See. 3773: April 11, 1890, 87 
v. 189; April 13, 1889, 86 v. 294; R. S. 1880; April 3, 1867, 
Gv. 103, §1; S. & S. 164.) 


Section 9992. (Notice and answer.) Notice of the filing 
of such petition shall be given by publication in some news- 
paper, printed and of general circulation in the county where 
it is filed, for four consecutive weeks, setting forth the object 
and prayer thereof, and that any persons claiming an interest 
in its subject matter, or burial privileges in such cemetery, 
may appear and file an answer therein, within six weeks 
from the date of the first publication of such notice, and 
after which such ease will stand for hearing. (R. S. See. 
3773; April 11, 1890, 87 v. 189; April 13, 1889, 86 v. 294; 
R. S. 1880; April 3, 1867, 64 v. 103, §1; S. & S. 164.) 


Section 9993. (Judgment.) Upon final hearing of the 
case, if it be made to appear that such cemetery is as above 
described, with or without the aid of a jury, as the parties 
appearing elect, the court shall hear and determine the value, 
if any, of such burial privileges, and order the corporation 
or society to pay any amount so ascertained to the holder 
of such privilege. The court may also order the cemetery 
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property sold, free from such burial privileges, and direct 
a subdivision of it into lots for the purpose of sale, and shall 
direct the application of the money arising therefrom, to such 
uses by such corporation or society, for pious or educational 
purposes, as the trustees, wardens, vestry, or other officers 
thereof conceive to be most for its interest. Such sale shall 
not be made until the bodies interred therein are removed to 
other cemeteries, as directed by the court on the final hearing 
of the case. (R. 8S. See. 8773; April 11, 1890, 87 v. 189; April: 
13, 1889, 86 v. 294; R. S. 1880; April 3, 1867, 64 v. 1038, §1; 
S. & S. 164.) 


Section 9994. (Limitations.) A holder of a burial privi- 
lege who did not appear in such proceeding, and who has not 
waived his right to receive compensation for it, may assert 
his right to receive from such society or corporation, com- 
pensation therefor, within five years after the final entry of 
such proceedings. (R. 8S. See. 3778; April 11, 1890, 87 v. 
189; April 18, 1889, 86 v. 294; R. S. 1880; April 3, 1867, 64 
vy. 108, §1; S. & S. 164.) 


Section 9995. (May transfer cemetery land.) When a 
religious or benevolent society or association owning real 
estate used or occupied as a burial place, the title to which 
is vested in such society or association, or the trustees 
thereof, desires to transfer such real estate to a cemetery 
association incorporated under any law of this state, the 
trustees or other officers entrusted with the management of 
the’ affairs of such society or association in the common pleas 
court of the county in which such real estate is situated, may 
file a petition stating how and by whom the title thereto is 
held, that such society or association desires to make such 
transfer, and asking for an order therefor. (R. 8S. See. 3773a; 
February 22, 1906, 98 v. 10.) 


Section 9996. (Notice and answer.) Notice of the filing 
of such petition shall be given by publication in some news- 
paper printed and of general circulation in the county where 
it is filed, for four consecutive weeks, setting forth the ob- 
ject and prayer thereof, and that persons claiming an inter- 
est in the subject matter may appear and file an answer 
therein within six weeks from the first publication of such 
notice. (R. S. See. 3773a; February 22, 1906, 98 v. 10.) 


_ Section 9997, (Judginent.) At the expiration of such 
six weeks such case will stand for hearing, and if the court 
is satisfied that such transfer is desired by the members of 
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such society or association, it may authorize the trustees or 
other officers thereof to make a good and sufficient deed 
therefor to such cemetery association. Such association shall 
assume all legal debts against the real estate so transferred. 
(R. 8S. See. 3773a; February 22, 1906, 98 v. 10.) 


Section 9998. (Conveyance of burying ground to town- 
ship.) When a public burying-ground is located on or near 
a township line, and is used by the people of two or more 
townships for burial purposes, the title of which is vested in 
a religious or benevolent society, such society, or the trus- 
tees thereof, may convey it to the trustees of such townships 
so using it, and their successors in office, jointly; and such 
trustees shall accept, jointly take possession of, and keep it 
in repair, as required as to public burial grounds in and 
belonging to the respective townships. Each township shall 
bear an equal share of the expenses thereof, and the trustees 
of each township shall levy needful taxes in that behalf, not 
more in any one year than one-fourth of one per cent. (R. 
©. Sec. 3773-1; April 6, 1893, 90 v. 151, § 1.) 


Section 9999. (May apply to court for order to sell prop- 
erty.) When the title to real estate is vested in trustees for 
the use of churches or congregations of churches, and, owing 
to its peculiar situation or the nature of the trust or condi- 
tions upon which it is held, for twenty years such realty has 
not been claimed by or appropriated to the use of churches 
or congregations, as originally contemplated, and such trus- 
tees are in doubt as to what disposition to make of it, and 
when any puble echureh site and meeting house has been 
abandoned by the publie as a place of worship, and the trus- 
tees invested with the title to such property have sold it, 
and are in doubt as to what disposition to make of the pro- 
ceeds thereof, in either case such trustees may file a petition 
in the common pleas court of the county where the property 
is situated, setting forth all the facts in the case, and asking 
its direction as to the proper disposition of such unappro- 
priated property or proceeds. (R. S. See. 3774; April 10, 
1868, 65 v. 84, §1; S. & S. 164.) 


See note to § 10051. 


Section 10000. (Notice.) Notice of the filing of such 
petition must be given by publication in some newspaper 
printed and of general circulation in the county where it is 
filed, for four consecutive weeks, setting forth the object 
and praver thereof, and that a person, church, or congrega- 
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tion, claiming an interest in the subject matter of such peti- 
tion, may appear and file an answer therein. (R. 8. See. 
3775; April 10, 1868, 65 v. 84, §2; S. & S. 165.) 


Section 10001. (Judgment.) On final hearing of the case 
the court shall make such order or decree as will best secure 
the rights of the churches or congregations, or persons hay- 
ing an interest therein, and best promote the interests of 
religion, having regard, as near as may be, to the nature and 
terms of the original trust or purpose with which such prop- 
erty or proceeds is charged, and tax the costs of the pro- 
ceeding as justice requires. (R. S. See. 3775; April 10, 1868, 
65 v. 84, §2; 8. & S. 165.) 


Section 10002. (May convey church site to congregation; 
subject to judgment.) When real estate has been purchased 
by or conveyed to trustees for the use of churches or congre- 
gations, as sites for meeting houses, and such churches or 
congregations have erected houses of worship thereon, but 
no power is possessed by such trustees to convey such real 
estate to such congregations, or to the trustees thereof, such 
trustees may convey such improved sites to the trustees of 
such congregations. But when an incorporated religious 
congregation, society, association, sect, or denomination uses 
or occupies as and for a place of worship, real estate which 
is held in trust for it or the members thereof, as and for a 
place of worship, and a judgment is recovered against such 
corporation, the real estate together with such edifice and 
improvements thereon, by a civil action for that purpose, 
shall be subjected to the payment of such judgment and 
costs. (R. 8. Sec. 3776; March 7, 1883, 80 v. 51; R. S. 1880; 
April 10, 1868, 65 v. 84, §3; S. & S. 165.) 


Section 10003. (How consent obtained.) An ecclesiasti- 
eal society incorporated under the laws of this state con- 
nected with a church of Christ therein, by a three-fourths 
vote of its adult members present and voting at a meeting 
warned and held for that purpose, may assign, transfer and 
convey to the church with which it is connected, and which 
is incorporated under the laws of this state, all the property 
and estate, real and personal, and trust funds of such society 
to be held by such corporation under the trusts and for the 
uses upon which it had been held by such society. Pursuant 
to such vote, also, the society committee or trustees may 
make all conveyances necessary to complete such assignment 
and transfer. Before they shall be effectual, a certificate of 
the fact of such assignment and transfer shall be filed in 


: 
t 
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the office of the secretary of state, and in the office of the 
clerk of the county in which the property is located. (R. S. 
Sec. 3776-1; April 8, 1891, 88 y. 298; March 12, 1890, 87 v. 
56.) 


Section 10004. (Consolidation.) When two or more re- 
ligious societies, churches, or associations, recognizing the 
Same ecclesiastical jurisdiction, form of faith, government, 
order, and discipline, and incorporated by or under any law 
of this state, desire to be consolidated or united as a single 
corporation, the elders, trustees, deacons, directors, or other 
known and legal representatives of such societies, churches, 
or associations, may enter into an agreement for such union 
or consolidation, and prescribe the terms and conditions 
thereof, the corporate name of such united society, church, 
or association, the time and place for the first meeting of 
the new corporation, the number of members of each Separate 
branch or organization to be chosen as directors, trustees, 
elders, or other officers for the new body, to succeed to the 
rights, trusts, duties and obligations of those officers who, 
in the separate organizations, held in trust the estate, real 
and personal, of such separate churches, societies, or associa- 
tions, with such other estates as they deem necessary to com- 
plete the new corporation. No agreement so made shall be 
valid until it has been submitted to a separate meeting of 
the members of each organization, of which due and full 
notice has been given, according to the form and usage for 
ealling church, congregation, or society meetings, and ratified 
by a two-thirds vote of all present at such meeting, in person 
or by proxy and entitled to vote according to the laws, regu- 
lations, or usages of such church, society, or corporation. 
Bn. Sec. 3777; 67 v. 380, § 1.) 


The consolidation of separate religious corporations can only be ef 
fected in this state by conforming to §§ 10004, 10005 and 10006. 

Presbyterian Society v. Markley, 10 N. P. n. s. 529 (1910). 

See Prather v. Presbyterian Society, 13 N. P. n. s. 169, 178 (1912). 

Dissenting members of one religious society can not maintain an 
action in its name to enjoin a proposed consolidation on the ground 
that the consolidation deprived such society of its property, where 
no request is made on its trustees to act. First Church v. Young, 
21 N. P. n. s. 569 (1919); on appeal, judgment for defendant; mo- 
tion to certify record overruled, 17 O. L. R. 304. 


Section 10005. (Agreement to consolidate.) When the 
agreement has been ratified by each church, society, or asso- 
ciation which is a party to the proposed united organization, 
the clerk or secretary of each meeting shall certify the rec- 
ord of the proceedings thereof, and deliver it to the clerk 
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or secretary of the first meeting of the united churches, 
societies or organizations, as hereinbefore provided, and as 
specified in the terms of agreement. (R. S. See. 3778; April 
27-1870, 67 v.30, °§.2.) 


Section 10006. (Articles of incorporation; filing.) If, at 
the first meeting of the united corporations, the proceedings 
and acts of the several churches, societies, and parties thereto 
are submitted to and approved by it, and a board of trustees, 
directors, or other officers are chosen in accordance with the 
terms of agreement, the clerk or secretary of the meeting 
shall certify such approved agreement or terms of union, and 
file it in the office of the secretary of state, whereupon the 
several churches, societies or associations, parties thereto, 
shall be one corporation, possessing within this state all the 
rights, privileges, and franchises, and subject to all the re-* 
strictions, disabilities, and duties, of such new corporation. 
(R. 8. See. 3779; April 2, 1870, 67 v. 30, § 3.) 


Section 10007. (Property passes to new corporation.) 
Such new corporation, with its officers and chosen represen- 
tatives, shall succeed to, and be invested with, all the right, 
title and interest in and to every species of property, and 
all the rights, privileges and franchises of each of the 
churches, societies or associations parties to the agreement, 
without any other act, conveyance or transfer; and such 
new corporation shall hold and enjoy these with all the rights 
pertaining to such property, franchises, and _ trusts, and be 
subject to all the debts, liabilities, and obligations, in the 
manner and to the extent as any of the churches or societies 
parties thereto. (R. S. See. 3780; April 2, 1870, 67 v. 30, § 4.) 


Section 10008. (Transfer of property after consolida- 
tion.) When two or more religious societies, denominations 
or ecclesiastical corporations in this state, unanimously form, 
or so have formed a union, and become united or consoli- 
dated under and by virtue of rules and regulations of such 
societies, denominations, or corporations, or laws of this 
state, the trustees, deacons, directors, or other proper officers 
of the new society, denomination, or corporation, at the re- 
quest of a majority of the members of either of the societies, 
denominations, or corporations, may petition the common 
pleas court of the proper county, setting forth the fact of 
such union. Thereupon, in its discretion the court may order 
such officers, at the time of the union, to convey to the new 
organization the real estate owned and held by the parties 
to the union, as it directs, and that, if any of such officers 
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neglect to obey such order, the decree shall serve as such 
conveyance. In no case shall the order be inconsistent with 
the original terms upon which real estate became vested in 
or intrusted to the parties to the union; and in all eases the 
grantors of the real estate to such parties, or their heirs, 
shall be made parties to the petition. Such of them as make 
no defense will not be subject to costs. (R. S. See. 3781; 
April 11, 1876, 73 v. 225, § 1.) 


Section 10009. (Notice of application.) Notice of the 
pendency of such petition shall be given by publication in a 
newspaper published in the county where the petition is filed, 
for four consecutive weeks, setting forth the object and 
prayer of the petition. (R. S. Sec. 3782; April 11, 1876, 
73 v. 225, § 2.) 


Section 10010. (Association for holding donations and 
bequests.) An association incorporated for the purpose of 
receiving and holding donations, bequests, and funds derived 
from other sources, and disbursing the interest and income 
arising therefrom as herein provided, shall hold all such 
principal sums as a permanent fund. The interest arising 
from such fund, and-the annual income arising from all per- 
sonal and real property held by the association, shall be 
applied and distributed annually as follows: 

First. To the payment of the necessary expenses of the 
association. 

Second. The balance shall be paid to the board of stew- 
ards, or any officer designated by the conference, synod, 
assembly or association within the bounds of which the prin- 
cipal office is located at the time of such organization, to be 
distributed by the board of stewards or such officer annually, 
to such persons as may be designated by the conference, 
synod, presbytery, assembly, or association. (R. S. See. 3783; 
April 20, 1874, 71 v. 110, §§ 1, 2, 3, 4.) 


Where a trust is created for the benefit of an incorporated religious 
society, and there are two such bodies, each claiming to be such society, a 
court of equity may require the claimants to interplead and proceed to 
ascertain the true beneficiary, without compelling either party to establish 
its corporate rights at law. 

Presbyterian Society v. Presbyterian Society, 25 O. S. 128 (1874). 


Section 10011. (Endowment fund corporations.) When 
a presbytery, synod, conference, diocesan convention or other 
representative body of a religious denomination in this state. 
or when an assembly, synod, conference, convention or other 
general ecclesiastical body of a religious denomination held 
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in the United States desires to create a board of trustees for 
an endowment fund or other property of the denomination 
represented by such body, and, at a regular meeting of such 
presbytery, synod, conference, diocesan convention or other 
representative body of such denomination in this state, or of 
such assembly, synod, conference, convention or other gen- 
eral ecclesiastical body in the United States, elects not less 
than five members of such denomination, one of whom is 
a resident freeholder in this state, to serve as trustees, and 
makes and files in the office of the secretary of state a state- 
ment, giving the names of such trustees, the character of the 
endowment fund or other property to be intrusted to their 
care, and the uses to which it is to be applied, signed by the 
proper presiding officer and the secretary or clerk of such 
body, acknowledged before a clerk of a court of record, 
notary public or a judicial officer having a seal, and the 
signing of it is duly attested by such officer, and the state- 
ment thus authenticated is recorded in the secretary of state’s 
office, the persons named in such statement as trustees there- 
upon, with their successors in office, shall become a body cor- 
porate and politic for the purpose in such statement specified. 
A copy of the record, duly certified by the secretary of state, 
shall be evidence of the existence of the corporation. (R. S. 
Sec. 3784; March 21, 1894, 91 v. 88; April 21, 1890, 87 v. 248; 
April 20,1874; 71 v. 118) 8.) 

A foreign religious society may acquire property in Ohio by devise 
of bequest, in the absence of a prohibiting statute. 

American Bible Society v. Marshall, 15 O. 8S. 537 (1864). 
Liability for inheritance tax. 

See Humphreys v. State, 70 O. S. 67 (1904). 

A religious society, receiving a gift, may agree to pay an an- 
nuity to the giver during his life. Such an agreement is not an in- 
surance contract. Rep. Atty. Gen. 1914, p. 1655. 


Section 10012. (Power of trustees.) Such trustees, if 
chosen to take charge of an endowment fund, may invest, 
manage, and dispose of it in accordance with the purpose for 
which it was created, subject to such regulations as the body 
by which they were elected from time to time prescribe. (R. 
mec, d) G05 ADI 20, 1314, 1 yo case 


Section 10013. (Power of trustees of a religious society.) 
If the trustees are chosen to take charge of and manage other 
property owned or acquired by such religious denomination, 
they may hold, invest, control, and manage it, for the bene- 
fit of the denomination within the presbytery, synod, con- 
ference, diocese, or other ecclesiastical territorial limits repre- 
sented by the trustees, subject to the direction of the proper 
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representative body of such denomination within such limits. 
If a parish or congregation, connected with the denomination 
represented by the trustees becomes extinct, by reason of the 
death or dispersion of its members, the trustees may take 
possession of the church property of the parish, congrega- 
tion, or society, whether real or personal, and rent, lease, sell, 
invest or otherwise dispose of it for the benefit of the de- 
nomination represented by them, within the territorial limits 
represented by the body by which they were appointed, and 
subject to such regulations as such body prescribes. All 
property held by such trustees, and the proceeds thereof, 
shall be applied to the use and benefit of the proper denomi- 
nation within this state. (R. S. See. 3786; February 28, 1882, 
79-v. 14; R. 8. 1880; April 24, 1877, 74 v. LEG ay LP) 


Religious societies. 
Incorporation, see §§ 8653, 8625, 8626. 


Members. 

See also §§ 8653, 8654. 

A member of a church society has no severable right in its property 
but merely the enjoyment and use of it while he remains a member. On 
his withdrawal or expulsion he is not entitled to a proportionate share of 
the property. 

Gasely v. Separatists Soc., 13 O. S. 144 (1862). 

Wiswill v. First Cong. Church, 14 O. S. 31 (1863). 

Members of an incorporated church society are not individually liable 
for its debts. 

See Myers v. Jenkins, 63 O. S. 101 (1900). 

§§ 8666, 10014. 

Members of an unincorporated church are not liable for its debts 
unless they, in some way, authorized, or acquiesced in, the creation thereof, 

Devoss v. Gray, 22 O. S. 159 (1871). 

Males v. Murray, 3 C. C. n. s. 671; 13 C. D. 396 (1902) ; affirming, 

CON AP 6144 10iL.D. 378. 


Expulsion. Grounds, procedure, and remedies for wrongful expul- 
sion, see note to § 8653. 


Trustees. 


Election and term of office, see $$ 8655 and 8656. 

Removal, see notes to §§ 8647 and 8656. 

General powers, see § 8660, 10013. 

Liability, see §§ 8666, 10014. 

Where an election is irregular or illegal the acts of the persons act- 
ing as trustees under such election may be binding on the society as the 
acts of de facto trustees. The title of trustees must be tested by quo 
warranto. It can not be indirectly attacked. 

Presbyterian Society v. Smithers, 12 O. S. 248 (1861). 

Messinger v. Wardens, 6 W. L. B. 397 (1881). 

Hullman v. Honcamp, 5 O. S. 238, 242 (1856). 

Trustees have no power to dispose of real estate without authority of 
court. 

South Kenton, etc., Ass’n v. Espy, 17 C. C. 524; 9 C. D. 695 (1899). 

See §§ 10051, 9999, 10015. 


G. C. § 10013 OHIO PRIVATE CORPORATIONS. 2016 


Where conveyances are made to individual trustees instead of the 
corporation, such individual grantees are trustees for the corporation, 
and on sale receive the proceeds to its use. 

Methodist Chureh v. Wood, 5 Ohio 283 (1831). 

Insolvent sole trustee. 

See Mannix v. Purcell, 46 O. S. 102 (1888). 

Miller v. Elder, 7 C. C. 97; 3 C. D. 681 (1893). 

Where persons claiming to be trustees of a religious society take 
possession of a church building, exclude the persons theretofore in pos- 
session, file a petition to quiet their title, and obtain an injunction to 
prevent the persons excluded from retaking possession, and, on final 
hearing, it is decided that the persons excluded are legally the trustees, 
they may be restored to such possession, and an injunction may be granted 
in their favor restraining the plaintiffs from interfering with their pos- 
session and control of the property. 

Bartholomew v. Lutheran Congregation, 35 O. S. 567 (1880). 

Munsel v. Boyd, 10 C. C. n. s. 121; 20 C. D. 182 (1907). 


Property. 
In general, see § 10020. 
Sale or incumbrance, §§ 10051, 9999, 10015. 
Division of, see Succession or separation below. 
Of Chautauqua Assemblies, see § 5888. 


Succession. Rules, decisions and orders of society. Where a sep- 
aration has taken place, in determining the legitimate succession of an 
unincorporated religious society, the civil courts will adopt its rules and 
enforce its policy in the spirit and to the effect for which it was designed. 

Harrison v. Hoyle, 24 O. S. 254 (1873). 

Rike v. Floyd, 6 C. C. 80 (1891); aff’d, no rep., 53 O. S. 653. 

Brundage v. Deardorf, 92 Fed. 214 (C. C. A. 1899). 

Griggs v. Middaugh, 22 W. L. B. 367 (C. P. 1889). 

The decisions and orders of such a society, made in conformity to its 
policy, should have the same effect in civil courts, which the society in- 
tended should be awarded to them when pronounced by its own tribunals, 
when public policy, or the positive law of the land, is not contravened 
thereby. 

Harrison v. Hoyle, 24 O. 8. 254 (1873). 

Rike v. Floyd, 6 C. C. 80 (1891); aff’d, no rep., 53 O. S. 653. 

Griggs v. Middaugh, 22 W. L. B. 367 (C. P. 1889). 

Where such society is composed of several bodies or branches, whether 
co-ordinate or subordinated, the rules of the society, for the management 
of its internal affairs, and for the adjustment of the relations between 
its branches, constitute the rule by which they should be governed 

Harrison v. Hoyle, 24 O. S. 254 (1873). 

Where the confession of faith of a church society is amended, in ac- 
cordance with its constitution, but not so as to involve a_ substantial 
departure from the established doctrines of the society, such change 18 
at? perversion of the trusts upon which the property of the society 18 

eld. 

Rike v. Floyd, 6 C. C. 80 (1891); aff’d, no rep., 53 O. S. 653. 

Brundage v. Deardorf, 92 Fed. 214 (C. C. A. 1899). 

Free baptists are the legal successors of the free will baptists. 

Graham vy. Ransahous, 11 C. C. n. s. 145 (1908). 

Where property was dedicated for the use of a certain specified 
religious denomination, the majority of members may be enjoined 
from effecting a change in organization which would amount to 4 
turning of the property over to another separate and distinct de- 
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nomination. Bakos v. Takach, 14 Ohio App.iid70 3 32.0. 0. & ED 
(1921); motion to certify record overruled, 19 O. L. RB 


Secession or separation. 


See also Succession above. 

Members who secede from a church organization forfeit all rights to 
its property, but the members may, by agreement, separate into two 
bodies and divide the property. 

Wiswell v. First Cong. Church, 14 O. S. 31 (1863). 

M. E. Church v. Wood, 5 Ohio 283. 

Rike v. Floyd, 6 C. C. 80 (1891); aff’d, no rep., 53 O. S. 653. 

Brundage v. Deardorf, 92 Fed. 214 (C. C. A. 1899). 

Ex parte Shoup, 16 W. L. B. 71. 

Members who dissent from changes in the confession of faith of a 
church, made in accordance with its constitution, and not involving a 
substantial departure from its established doctrines are “seceders.” 

Rike v. Floyd, 6 C. C. 80 (1891); aff’d, no Tep., oo Os Os Goa, 

Brundage v. Deardorf, 92 Fed. 214 (C. C. A. 1899). 

Where one of two existing factions of a religious society, or the trus- 
tees or representatives of such faction, obtains a judgment of a court 
having jurisdiction of the parties and subject matter, determining the 
rights and interests of the parties in its property, such judgment is res 
adjudicata as to all matters so determined, in all subsequent suits be: 
tween the two factions so long as they remain substantially the same, and 
this is so notwithstanding that the trustees, representatives and individual 
membership of the factions may change. 

Graham v. Ransahous, 11 C. C. n. s. 145 (1908). 

Right of congregation to withdraw from synod. 
See Bartholomew v. Luthern Congregation, 35 O. S. 567 (1880). 
Heckman v. Mees, 16 Ohio 584 (1847). 


Section 10014. (Real estate liable for certain judg- 
ments.) Real estate held by or in trust for a religious so- 
ciety or congregation as a place of worship, or otherwise, 
shall be liable for and by civil action may be subjected to 
the payment of a judgment recovered against the trustees 
or a committee of such society or congregation, in their in- 
, dividual capacity, or otherwise, for labor performed, mater- 
ials furnished, or damages sustained, under any contract with 
them for the erection of a church edifice or other building 
or improvement made thereon. (R. S. See. 3786; February 
23, 1882, 79 v. 14; R. 8. 1880; April 24, 1877, 74 v. 110, § 1.) 


Liability of trustees for debts in general, see § 8666. 
Members of an incorporated church are not liable for its debts. 

See Myers v. Jenkins, 63 O. S. 101 (1900). 

See § 8666. 

Members of an unincorporated church are not liable for its debts un- 
Jess they in some way authorized or acquiesced in the creation thereof. 

Devuss v. Gray, 22 O. S. 159 (1871). 

Males v. Murray, 3 C. C. n. s. 671; 138 °C. D. 396 (1902); affirming, 

i NePsz 6145, 10,1. D, 3738, 

A finding that a certain amount is due from an unincorporated 
church is not a judgment, but constitutes a debt of record. The real 
debtors are the members of the church who authorized or acquiesced in 
the creation of the debt. Funds subsequently accumulated by a congre- 
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gation composed of other members can not be subjected to the payment 


of such debt. 
Males v. Murray, 3 C. C. n. s. 671; 13 C. D. 396 (1902); affirming, 


7 Nowe. Olds 10 oD ise 


Section 10015. (When and how property of extinct cor- 
porations sold.) When a parish, congregation, or society 
becomes extinct, as mentioned in the second preceding sec- 
tion, the common pleas court of the county in which real 
property of such extinet parish, congregation, or society is 
situated, upon the petition of the trustees of the denomina- 
tion to which the extinct parish, congregation, or society be- 
longed, may make an order for the sale of the property, 
whether built upon, or otherwise improved, or not, the pro- 
ceeds of the sale to go to, and be for the benefit of, the 
denomination represented by such trustees, within the terri- 
torial limits represented by the body by which they were 
appointed. The purchaser thereof shall be vested with as 
full and complete a title to the property as the character 
of the original grant to such parish, congregation or society 
will allow. This section shall not limit, or in any degree re- 
strict, the powers conferred by the three preceding sections 
upon such trustees. (R. S. See. 3787; April 24, 1877, 74 v. 
110, § 2.) 


Section 10016. (Duties of trustees as to money received 
from sales.) All money derived from the sale of property 
under the provisions of the preceding section, shall be placed 
in the custody of the trustees of the presbytery, synod, econ- 
ference, diocese, or other ecclesiastical body having juris- 
diction in the territorial limits in which the property was 
located, and they shall hold it in trust for ten years, or for 
such period as is prescribed by the law of the denomination., 
If within that time another parish, congregation or society 
of the same denomination is organized in the same locality, 
then the court authorizing the sale of the property, upon 
proper application and evidence may authorize the return of 
the money to the trustees of the new organization. Other- 
wise it shall become a part of the funds of the presbytery, 
synod, conference, diocese, or other ecclesiastical body hav- 
ing jurisdiction. (R. S. See. 3787a; March 22, 1889, 86 v. 

32. 133.) 


Section 10017. (Parties to procedure for sale.) When a 
petition is filed, as provided for in the second preceding see- 
tion, all persons who have a vested, contingent or reversion- 
ary interest in the real estate shall be made parties thereto, 
and be notified of the filing and pendency thereof, in the 
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manner provided by law in eases of the partition of real 
estate. The court may make such order as to costs as it 
deems just. (R. S. Sec. 3788; April 24, 1877, 74 v. 110, § 3.) 


Section 10018. (Incorporation of printing and publishing 
houses.) When a conference, presbytery, assembly, associa- 
tion, or other general ecclesiastical body held in the United 
States, in conformity with the rules and regulations pre- 
scribed by such body, elects any number of persons, not less 
than three, as trustees or directors of a printing and pub- 
lishing house, to hold such office until their successors are 
elected by that body, and a certificate of the election of such 
persons setting forth tlre name by which the corporation is 
to be known, signed by the clerk, secretary, or other like 
officer of such body, together with the written acceptance 
of such office by the persons so elected thereto, is filed in the 
office of the secretary of state, such trustees shall be duly 
incorporated, by the name in such certificate set forth. (R. 
S. Sec. 3789; March 18, 1871, 68 v. 43, § 1.) 


Section 10019. (Expired corporations.) A corporation 
established by special act of the legislature for the purpose 
named in the preceding section, and whose eharter has ex- 
_pired, may be renewed by a comphanee with the provisions 
of that section on the part of the religious sect, association 
or denomination to which such corporation belonged, or un- 
der the direction of which it was carried on; and the title 
to all property belonging to such former corporation at the 
expiration of its charter, real, personal or mixed, shall pass 
to and be vested in the corporation go established. (R. S. 
Sec. 3790; March 18, 1871, 68 vy. 43, § 2.) 


Section 10020. (Lands to descend in trust.) Lands and 
tenements not exceeding twenty acres that have been or may 
be conveyed by devise, purchase or otherwise to any person 
or persons as trustee or trustees in trust for the use of a 
religious society within this state, either for a meeting house, 
burying-ground or residence for their preacher, shall descend, 
with the improvement and appurtenances, in perpetual sue- 
cession, in trust to such trustee or trustees as from time to 
time are elected or appointed by any such religious society, 
according to their respective rules, customs, usages and reg- 
ulations. (R. S. See. 3779-1: March 20, 1894, 91 v. 79; 23 v. 
9; Chase, p. 1460; Curwen, p. 2347.) 

The restriction of this section, to twenty acres, applies only to the 


land used for purposes of worship in one place. 
Morgan v. Leslie, Wright 144 (1832). 
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Property conveyed to an archbishop by deed, absolute on its face, 
but in fact, for trust purposes, does not pass to an assignee for his in- 
dividual creditors. 

Mannix v. Purcell, 46 O. S. 102 (1888). 


Property of religious societies. 


Sale or incumbrance, see §§ 10051, 9999, 10015. 

sxemption from taxation, G. C. § 5349. 

Of Chautauqua assemblies, § 5888. 

Division of, see note to § 10013. 

A conveyance to trustees, for a valuable consideration, ‘‘in trust for 
a place of burial, and for the use of the aforesaid church aforesaid, and 
for none other” is not based on any condition, and vests in the church 
a fee simple estate, with no right of reversion or forfeiture to the grantor. 

M. E. Church v. Gamble, 4 C. C. n. s. 45; 16 C. D. 295 (1904); aff'd, 

no rep., 74 O. S. 433. 

Hedges v. Taylor, 33 W. L. B. 5 (1894). 

See Ashland v. Greiner, 58 O. S. 67 (1898). 

The abandonment of the ground for burial purposes at a date long 
subsequent, and its conveyance to a college for college purposes, conveyed 
the entire title to the college, subject only to the rights of the owners of 
cemetery lots therein. 

M. EF. Church v. Gamble, 4 C. C. n. s. 45; 16 C. D. 295 (1904) ; aff'd, 

no rep., 74 O. S. 33. 

See Hedges v. Taylor, 33 W. L. B. 5 (1894). 

Ashland v. Greiner, 58 O. S. 67 (1898). 

Property donated to a church for the support of a particular creed 
’ or dogma can not be perverted from such purposes so long as there are 
agencies within the dedication to carry it on. But there is no such trust 
for a specific form of worship, where property is purchased by the society 
for a valuable consideration. A change in the creed of such society is 
immaterial. 

Brundage v. Deardorf, 92 Fed. 214 (C. C. A. 1899). 

A majority of the members of a religious society have a right to con- 
trol the use and occupation of land purchased by it. They do not lose 
such right by any supposed error of doctrine. 

Keyser v. Stansifer, 6 Ohio 363 (1834). 

Price v. M. FE. Church, 4 Ohio 515. 

A breach of trust, by the majority of members, may be enjoined by 
any member. 

Wiswell v. First Cong. Church, 14 0. S. 31 (1863). 

Equity will interfere to protect trustees in the possession of prop- 
erty, against persons wrongfully seceding. 

Rike v. Floyd, 6 C. C. 80 (1891); aff'd, no rep., 53 O. S. 653. 

A religious society has power to rent a part of its property for use 
for theatrical purposes. 

Catholic Institute v. Gibbons, 3 W. L. B. 581 (Super. Ct. Cin. 1878). 


Section 10021. (Trustees may sue and defend.) The 
trustee or trustees, for the time being, of any such religious 
society may defend and prosecute suits and do all other acts 
for the protection, improvement and preservation of the 
property that individuals can do in relation to their indi- 
vidual property. (23 v. 9, §2; Chase, p. 1460; Curwen, P- 
2347; R. S. See. 3779-2.) 
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This section and § 10020 give power to the trustees to protect church 
property. 
Adams vy. State, 11 N. P. n. s. 11 (1910). 
The names of the trustees should be given in an action or appropria- 
tion proceeding brought against them. 
tapning v. Miamisburg, 11 C. C. n. s. 511 (1907); aff'd, no rep., 79 
. 8. 430. 


Section 10022. (Legal title to lands.) Property con- 
veyed in trust for the use of a religious society, church or 
association, whether incorporated or not, shall be held by the 
trustee or trustees, so appointed, and their successors, ap- 
pointed as provided in the instrument creating the trust, or 
in case no provision is made in such instrument, then by such 
Successor or successors, as are appointed by a competent 
court. But no person shall be elected or appointed by such 
society, church or association, to act as trustees, to the ex- 
clusion of any trustee or trustees, appointed as aforesaid. 
(R. S. Sec. 3779-3; March 23, 1850, 48 v. 71; Curwen, p. 
1554. ) 


Where conveyances are made to individual trustees instead of the 
corporation such individual grantees are trustees for the corporation, and 
on sale receive the proceeds to its use. 

Methodist Church v. Wood, 5 Ohio 283 (1831). 


GENERAL OR CENTRAL RELIGIOUS SOCIETIES. 


Section 10022-1. (Incorporation of cathedrals or other 
religious societies!) When a diocesan convention or other 
representative body of any religious denomination in this 
state desires the incorporation of a cathedral or other cen- 
tral or general religious society or church of its denomi- 
nation, having, in addition to local religious, educational or 
charitable functions, a general charge of such, and mission- 
ary functions in the diocese, or other ecclesiastical territory 
in this state represented by said body, and, at any regular 
meeting of such representative body, elects not less than five 
members of such denomination, one of whom shall be a resi- 
dent freeholder in this state, to serve as members of the 
chapter thereof, or as trustees, until the election of their 
successors, and makes a statement, giving the names of such 
members or trustees, the character of the endowment fund 
or other property, donations or appropriations, to be in- 
trusted to their care, and the uses to which they are to be 
applied and their general rights, powers and duties, and the 
corporate name by which they are to be known, and such 
statement, is signed, certified, attested, acknowledged, filed 
and recorded in the office of the secretary of state in ac- 
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cordance with the provisions of section 10011, the persons so 
named in such statement shall, thereupon, with their suc- 
cessors in office, under such corporate name, become a body 
corporate and politic, for the purposes in such statement 
specified; and a copy of such record, duly certified by the 
secretary of state, shall be evidence of the existence of such 
corporation. (May 17, 1911, 102 v. 133.) 


Section 10022-2. (Constitution.) Any representative 
body, creating a corporation under the provisions of section 
10022-1 may provide a constitution, not inconsistent with 
the statement provided for therein, or with the law of this 
state, for the government of such corporation, and amend the 
same from time to time; and determine the number, and 
limit the terms of the members of the chapter, or trustees, 
and may provide for and designate at any time, a certain 
number, or proportion of ex-officio members of the chapter 
thereof, or trustees, and may provide for a certain number, 
or proportion of members or trustees, to be elected or desig- 
nated ex-officio by other congregations, or bodies, of the 
same religious denominations in the same diocese, or eccle- 
siastical territory, in addition to the aforesaid members, or 
trustees, to be elected by said representative body, said addi- 
tional classes of members, or trustees, not constituting a 
majority of the whole chapter, or board, and having other- 
wise the same qualifications as those elected by such repre- 
sentative body; and may determine the ratio of clerical to 
lay membership upon such chapter or board; and may include 
the whole, or any part of such designations, and provisions, 
either in the original statement provided for in section 
10022-1, or in such constitution. (May 17, 1911, 102 v. 184.) 


Section 10022-3. (Endowment fund controlled by trus- 
tees.) Members of the chapter or trustees of corporations 
under section 10022-1 and section 10022-2, if chosen to take 
charge of any endowment fund, may invest, manage and dis- 
pose of the same in accordance with the purpose for which 
it was created, subject to such constitutional regulations as 
such representative body may from time to time prescribe. 
(May 17, 1911, 102 v. 184.) 


Section 10022-4. (Surrender of corporate existence or 
franchise and consolidation.) When one or more parishes, 
or other religious societies, represented by the same diocesan 
convention, or other representative body of any religious 
denomination in this state, and incorporated by, or under, 
any law of this state, desires, or desire at the same, or dif- 


é 
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ferent times, to surrender its or their corporate existence 
and franchises, and that representatives and their successors, 
to be elected by its or their congregations, be consolidated 
as a single corporation, with any corporation created by the 
Same representative body, under the foregoing section 
10022-1, under the name, and with the rights, powers and 
duties of the last aforesaid corporation, the rector, wardens 
and vestry, or other known legal trustees of such parishes, 
or other religious societies, and the members of the chapter, 
or trustees of such corporation under said section 10022-1, 
may enter into an agreement for such consolidation: and 
prescribe therein the terms and conditions thereof, the time 
and place for the first meeting of the members of the chapter, 
or the trustees constituting the consolidated corporation, the 
number, or proportion, and time and manner of election of 
the members of each of said congregations, who shall first, 
and as their successors, be chosen as members of the chapter 
of, or trustees of the consolidated corporation, additional to 
those provided, designated or elected by such representative 
body, to succeed, with the last aforesaid, to the rights, trusts, 
duties and obligations of those members, officers or trustees, 
who in the separate, or original organizations held in trust, 
or in corporate capacity, the estate of such Separate, or orig- 
inal corporations, with such other estates as they may deem 
necessary to complete the consolidated corporation; but an 
agreement so made shall not be valid until it has been sub- 
mitted to, and ratified by, separate meetings of the members 
of each of said parishes, or societies, in accordance with the 
provisions of section 10004, and has also been submitted to, 
and ratified by, such representative body at one of its regu- 
lar meetings. (May 17, 1911, 102 v. 134.) 


Section 10022-5. (Merger of corporations; what sections 
govern.) When a corporation is being, or has been merged 
with, or into, another, or new corporation, under the pro- 
visions of section 10022-4, said merger and the consolidated, 
or new corporation, resulting therefrom shall be, in sub- 
stance, subject to, and governed by, the provisions of sec- 
tions 10005, 10006 and 10007 of this chapter, so far as the 
Same are, in their nature, or by analogy, applicable thereto. 
(May 17, 1911, 102 v. 134.) 


Section 10022-6. (Ratification. Evidence.) If, before the 
ereation of a corporation under section 10022-1, for the pur- 
poses therein provided, any parish, or religious society, de- 
scribed in section 10022-4, has been acting, by authority of 
its* diocesan convention, or other representative body, as a 
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part of, or in connection with any unincorporated subordi- 
nate agency, or body, in whole or in part, chosen, desig- 
nated, or provided by such representative body, for some, 
or any, of the same, or similiar purposes, an agreement for 
consolidation, such as is provided in section 10022-4, may be 
made, in anticipation of the creation of such corporation un- 
der said section 10022-1, by and between, the said several 
parties who, as aforesaid, have been acting together; but an 
agreement so made shall not be valid until submitted and 
ratified, on both parts, as in the foregoing section 10022-4 
provided; and thereupon the statement pursuant to the crea- 
tion of a corporation under section 10022-1 and therein pro- 
vided for, shall include the terms of said agreement and, on 
being signed, certified, attested, acknowledged, filed and re- 
corded as in section 10022-1 provided, shall have all the ef- 
fect of the provisions of section 10022-1, section 10022-4, sec- 
tion 10005, section 10006 and section 10007 of this chapter; 
and a copy of such record, duly certified by the secretary of 
state, shall be evidence of such consolidation and of the 
existence of the new corporation. (May 17, 1911, 102 v. 134.) 


WOMEN’S CHRISTIAN ASSOCIATIONS. 


Section 10023. (Women’s christian association may pro- 
cure homes.) Every women’s christian association incor- 
porated under the laws of Ohio, having and maintaining a 
branch or department as a retreat for unfortunate or fallen 
women, shall have all the powers and authority conferred 
upon children’s homes, incorporated under the laws of this 
state, in placing, indenturing, and procuring the adoption in 
private families of children who are born in such retreats of 
the inmates thereof, and who are abandoned or deserted by 
their parents, and the supervision over them after they have 
been so placed or adopted. (R. S. See. 3794-1; April 18, 
1892, 89 v. 405.) 


YOUNG MEN’S CHRISTIAN ASSOCIATIONS. 


Section 10024. (State association, approval of.) A so- 
ciety of men conducting religious services, performing chris- 
tian work and co-operating for the mutual benefit of the 
membership, shall be known as a young men’s christian as- 
sociation not for profit. When such a society has received 
the approval of the state association, and files its application 
and certificate of approval with the secretary of state and - 
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paid a fee of ten dollars he shall cause to be issued to it these 
articles of incorporation. (May 9, 1908, 99 v. 396, § 1.) 


The work of the Y. M. ©. A. and the Y. W. QC. A. is of a charit- 
able nature. These institutions may operate employment agencies 
without a license under G. C. § 893. Rep. Atty. Gen. 1914, p. 325. 


Section 10025. (Management, control, etc.) The man- 
agement and control of the association shall be vested in five 
or more trustees. They may be elected for a term of not 
less than one nor more than five years, but the term of 
office of an equal number must expire each year. (May 
9, 1908, 99 v. 396, § 2.) 


Section 10026. (Powers of trustees.) The association 
may adopt regulations for its government. Its trustees may 
provide rules for the business of the association and for the 
conduct of the members, departments, branches, committees, 
officers, employes and guests. (May 9, 1908, 99 v. 396, § 3.) 

An association incorporated for the “spiritual, mental, moral, social 
and physical” improvement of young men, may prescribe courses of study 


and confer degrees on graduates. 
5 Opins. Atty. Gen. 61 (1900). 


Section 10027. (Branches, organization of.) The associa- 
tion may conduct such work and organize such departments 
as are deemed by its trustees necessary to attain the purposes 
of the organization; and organize through its trustees under 
such rules as they adopt, branches which may become co- 
rodinate parts of the association. It also may receive dues, 
fees, fines, assessments and contributions from the members 
and apply them to their designated use; and accept legacies, 
devises, bequests, savings, donations and other grants and 
administer them. (May 9, 1908, 99 y. 397, § 4.) 

This section does not authorize the association to conduct a savings 


bank department for the benefit of its members or others. 
Rep. Atty. Gen. 1909-1910, p. 90. 


Section 10028. (Power to hold property.) The associa- 
tion may acquire, hold, convey, lease, encumber by mortgage, 
improve and otherwise handle any real or personal property, 
necessary or convenient to enable it to carry out its aims and 
objects, but its property shall not be liable for any debt or 
obligation contracted without the approval of the board of 
trustees. In all respects it may deal with minors the same 
as it deals with adults. (May 9, 1908, 99 y. 397, § 5.) 


The association can not mortgage its property without complying 
with § 10051 et seq. 
Rep. Atty. Gen. 1909-1910, p. 90. 
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Section 10029. (Dissolution, where filed.) Subject to 
the contract rights of its members, by a majority vote of the 
membership and by filing with the secretary of state a copy 
of the certificate of their action, an association may dissolve. 
(May. 9; 1908, 99\Vc 397, s670,) 


Section 10030. (State organization.) The young men’s 
christian associations in Ohio may unite and constitute the 
state association for the supervision and conduct of their 
work in the state. The associations affiliated with the state 
association, through their representatives, may make such 
regulations as they deem necessary; choose such officers as 
they determine upon and delegate such duties as they desire 
for the conduct of the work in the state to a state committee 
to be chosen as the state association decides. (May 9, 1908, 
O9.:V. 001, 50,) 

Regulations properly adopted are binding upon local associations, 
which are members of the state association, and may, be enforced against 


such local associations. 
Rep. Atty. Gen. 1909-1910, p. 90. 


Section 10031. (Power of state association.) The state 
association may ineorporate and exercise the privileges of 
this chapter. When so ineorporated and organized it may 
recelve young men’s christian associations into affiliation, and 
may pass upon all applications for the incorporation of such 
associations, causing to be affixed thereto, a certificate of its 
approval. (May 9, 1908, 99 v. 397, § 6.) 


The state association may, in its discretion, refuse the application of 
an association. 
Rep. Atty. Gen. 1909-1910, p. 90. 


Section 10032. (Financial statement.) Every affiliated 
association must file with the state association a copy of its 
constitution, rules and regulations; and annually thereafter 
any changes therein, together with a schedule of its prop- 
erty; a financial statement, and such report of its activity 
as the state association determines. Once a year to the au- 
ditor of state the state association must make a statistical 
report and summary of the associations reporting to it. 
Nothing herein shall limit or restrict any power or authority 
now or hereafter conferred upon any corporation not for 
profit. (May 9, 1908, 99 v. 397, § 7.) 
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BENEVOLENT. 


Section 10033. (Fiscal trustees of women’s benevolent 
associations.) A benevolent or charitable association inecor- 
porated by or under the laws of this state, and of which 
women are or may be trustees, managers, or directors, may 
vest the custody, control, and management of all its endow- 
ment or capital, funds, and property in three male trustees, 
to be styled fiscal trustees, to be appointed from time to 
time, as follows: One by the common pleas court of the 
county where such association is located, one by the probate 
court of such county, and one by the vote of a majority of 
the members of such association present at a regular meeting 
duly convoked. Such trustees shall hold their offices for 
three years, except the first appointed, who shall hold office 
respectively for one, two and three years. They must meet 
in the presence of the probate judge, and, by agreement, or 
by lot if they can not agree, allot themselves accordingly, 
and the judge shall give to each a certificate of his term. 
Upon the death, resignation, incapacity, or removal from 
the county of either of such trustees, the vacancy must be 
filled for the unexpired term by the same appointing power. 
(R. S. See. 8791; May 13, 1878, 75 v. 524, §1; S. & S. 51.) 


Section 10034. (When appointed.) Trustees shall not 
be appointed except upon the written request of the associa- 
tion, filed in the probate court, in accordance with a rego- 
lution by it adopted, at a regular meeting thereof, duly con- 
voked. Until such appointment the association at a regular 
meeting may elect any number of such trustees, not less than 
three, with such power and subject to such duties, to hold 
their office for such time not more than three years, as the 
association by its by-laws determines. (R. 8. See. 3791; May 
m3, 1878, 75 v. 524, §1: 8. & S. 51.) 


Section 10035. (Powers of fiscal trustees.) Such trustees 
Shall have the exclusive right and authority, in the name 
and behalf of such association, to demand, take, and possess 
all the endowment or capital, funds, or property which the 
association has or may be entitled to, and these securely to 
manage, invest, change, and dispose of at their will, for the 
use and benefit of the association, so as to yield a regular 
income. Every three months, or oftener if necessary and 
convenient, they must give account of all such funds, prop- 
erty and income to the proper board of trustees, managers 
or directors of the association, and collect at such times, and 
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pay over to them or their order, all the net income of such 
investments, after deducting the actual necessary expenses 
of the trust. No charge or allowance for their service shall 
be made or permitted. (R. S. See. 3792; March 30, 1864, 61 
v. 87, §2; 8. & S. 52.) 


Section 10036. (Limitation of powers.) For such pur- 
poses, in the name of the association, the trustees may con- 
tract and be contracted with, prosecute and defend suits, and 
receive, hold, and dispose of, all money and property which 
the association may have, acquire or be entitled to, by gift, 
purchase or otherwise, for its endowment, and when neces- 
sary for such purposes, use the common seal of the corpora- 
tion. But they shall not have or exercise any power, or 
control over the institution or affairs of the corporation, 
other than its fiscal affairs as hereinbefore limited, nor be 
liable for its debts, or for anything but their own acts or 
negligence. (R. S. Sec. 3792; March 30, 1864, 61 v. 87, §2; 
S. & S. 52.) 


Section 10037. (Other associations may accept provi- 
sions.) A benevolent or charitable association hereafter 
formed, coming within the purview of the third and fourth 
preceding sections may make the provisions of the four pre- 
ceding sections part of its articles of incorporation. Such 
an association now ineorporated under general or special 
law, also may accept such provisions, by a vote of the ma- 
jority of the members present at a regular meeting. When 
so accepted, and a certified copy of such acceptance is filed 
in the office of the secretary of state, the provisions of the 
four preceding sections shall be a part of its charter. (R. 
S. Sec. 3793; March 30, 1864, 61 v. 87, §3; S. & S. 52.) 


Section 10038. (Consolidation of charitable or benevolent 
institutions.) When two or more charitable or benevolent 
associations, societies or organizations formed or incorpo- 
rated by or under any law of this state for charitable or 
benevolent purposes, desire to be consolidated or united as 
a single corporation, or when two or more charitable or 
benevolent associations, societies or organizations, one OF 
more of which is, or may be, incorporated under Ohio law 
for charitable or benevolent purposes, desire to be consoli- 
dated or united as a single corporation, the trustees, di- 
rectors or other known legal representatives, governing body 
or bodies, of such associations, societies or organizations may 
enter into an agreement for such union or consolidation and 
prescribe its terms and conditions; also, a corporate name 
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for such united association, society or organization, which 
may be that of either one of them, or a new name, the time 
and place for the first meeting of the new corporations, the 
number of members of one or more or of each separate 
branch or organization to be chosen as directors, trustees, or 
other officers of the new corporation to succeed to the rights, 
trusts, duties and obligations of those officers who in either 
of the separate organizations held in trust the estate, real 
and personal, of the separate association, society or organi- 
zation, with such other estates as they may deem necessary 
to complete the new corporation. (R. S. See. 3793a; April 
19, 1898, 93 v. 136.) 


Benevolent or charitable institutions are authorized to consolidate in 
Ohio, however diverse may be their methods of work. 

An organization whose main purpose is to promote the temporal, 
moral or intellectual uplift of others, without pecuniary reward to itself 
or its promoters, is a benevolent organization within the meaning of the 
statute authorizing benevolent and charitable institutions to consolidate. 

That donations have been made to a benevolent institution with cer- 
tain conditions of reverter, which would be violated by the consolidation 
of the said institution. with another, is not ground for equitable inter- 
ference with such a proposed consolidation. 

The statute providing for the consolidation of benevolent institutions 
is neither retroactive nor in impairment of contracts and is constitutional, 
notwithstanding the charters of the two organizations which are propos- 
ing to consolidate under it were granted prior to this enactment. 

The proceeding provided by statute for the consolidation of benevolent 
or charitable corporations is ‘not violative of the “due process of law” 
clause of the Federal constitution. 

Dunham vy. Kauffman, 10 N. P. n. sg. 49; 20 L. D. 274 (C. P. 1910). 

Societies organized to further the cause of temperance generally or 
among a certain defined class of persons are “charitable or benevolent” 
organizations within the meaning of this section and may consolidate. 

Rep. Atty. Gen. 1911-1912, p. 69. 


Section 10039. (Agreement to be submitted to each or- 
ganization.) No agreement so made shall be valid until it 
has been submitted to a Separate meeting of the members of 
each of the associations, societies or organizations, of which 
due and full notice has been given according to the form and 
usage for calling meetings of each of such associations, so- 
cieties or organizations, and ratified by a two-thirds vote 
of all the members present at the meeting, in person or by 
proxy, entitled to vote according to the laws, regulations or 
usages of such associations, Societies, organizations or cor- 
porations, respectively. (R. S. See. 3793a; April 19, 1898, 
93 v. 136.) 


Section 10040. (Record of ratification of agreement.) 
When such agreement has been ratified by each association, 
society, organization or corporation which is a party to the 
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proposed united organization, the clerk or secretary of each 
meeting shall certify the record of the proceedings thereof, 
and deliver it to the clerk or secretary of the first meeting 
of the united association, society, organization or corpora- 
tion, as herein provided and as specified in the terms of 
agreement. (R.S. Sec. 3793b; April 19, 1898, 93 v. 137.) 


Section 10041. (Who entitled to vote; agreement to be 
filed.) At the first meeting of the united association, society, 
organization or corporation, each member of each of such 
associations, societies, organizations or corporations will be 
entitled to vote. If at the meeting the proceedings and acts 
of the several associations, societies, organizations or cor- 
porations, parties thereto, are submitted to and approved 
by it, and a board of trustees, directors or other officers are 
chosen, in accordance with the terms of the agreement, the 
clerk or secretary of the meeting shall certify the approved 
agreement or terms of union and file it in the office of the 
secretary of state, whereupon the several associations, so- 
cieties, organizations or corporations, parties thereto, shall 
be one corporation under the name by it adopted, possessing 
within this state all the rights, privileges and franchises, and 
subject to all the restrictions, disabilities and duties of the 
new corporation. (R. 8S. Sec. 3798¢; April 19, 1898, 93 v. 
187.) 


Section 10042. (Acts may be perfected subsequently.) 
Any of the acts provided for by the preceding section, which 
are not done or perfected at such first meeting may be done 
and perfected at a subsequent or adjourned meeting of the 
united corporation. (R. S. Sec. 87938d; April 19, 1898, 93 
Vn bets) 


Section 10043. (Recording of certificate.) The certificate 
to the secretary of state provided for by the second preced- 
ing section shall be by him recorded, and a copy duly cer- 
tified by him recorded in the office of the recorder of deeds 
of the county where such corporation exists. It may be 
recorded in the office of the recorder of deeds of any county 
where real estate lies belonging to any of such associations, 
societies, organizations or corporations entering into the 
union. (R. §. Sec. 37938e; April 19, 1898, 93 v. 187.) 


Section 10044, (Evidence of corporate existence.) A cer- 
tified copy of the certificate by the recorder of either county 
in whose office it is recorded, or a copy certified by the sec- 
retary of state of the record in his office, shall be prima facie 
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evidence of the existence of such corporation. (R. S. See. 
3793e; April 19, 1898, 93 v. 137.) 


Section 10045. (Constitution and by-laws.) The united 
corporation may adopt a constitution, by-laws and rules, 
consistent with the laws of this state, and amend them under 
such provisions for amendment as it at any time adopts. 
(R. S. See. 3793f; April 19, 1898, 93 v. 137.) 


Section 10046. (Rights and powers of new corporations. ) 
The various associations, societies, orgarizations or corpora- 
tions entering into such union shall be merged in such united 
body and the new corporation with its officers and chosen 
directors, trustees or other representatives shall sueceed to. 
and be vested with, all the right, title and interest in and 
to every species of property, and all the rights, privileges 
and franchises held by or vested in each of such associations, 
societies, organizations or corporations, parties to the agree- 
ment, without any other act, conveyance or transfer. The 
new corporation shall hold and enjoy these, with all the 
rights pertaining to such property, franchises and trusts, 
and be subject to all the debts, liabilities and obligations in 
the manner and to the extent as was any of the associations, 
societies, organizations or corporations, parties to the new 
corporation. (R. 8. See. 3793g; April 19, 1898, 93 v. 137.) 


Section 10047. (How property held in trust governed.) 
Real estate or other property vested in or held by either of 
such associations, societies or organizations or corporations 
under any trusts or terms governing the grant, shall con- 
tinue to be subject to such trust and controlled by the origin- 
al terms under which the real estate or property became 
vested in or entrusted to the parties to the union. (R. S. 
Sec. 3793h; April 19, 1898, 93 v. 138.) 


Section 10048. (Petition for conveyance, judgment and 
effect.) The united corporation at the request of a majority 
of its members, or by act of its trustees, directors or other 
governing bodies, in its corporate name may petition the 
common pleas court of the proper county, setting forth the 
fact of such union, which court in its diseretion may make 
an order requiring such officers to convey to the new cor- 
poration the real estate owned and held by the parties to the 
union, as it directs. If any of the officers refuse or neglect to 
obey such order, the decree therefor shall serve as such 
conveyance. The order in no ease shall be inconsistent with 
the original terms under which the real estate became vested 
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in, or entrusted to, the parties to the union. In all cases 
the grantors of the real estate to such parties, or their heirs, 
or such other parties as the petitioners deem advisable, may 
be made defendants to the petition. Defendants who make 
no defense shall not be subject to costs. (R. S. See. 37931; 
April 19, 1898, 93 v. 138.) 


Section 10049. (Notice of petition.) Notice of the pen- 
deney of the petition must be given by publication in a news- 
paper published in the county where the petition is filed, for 
four consecutive weeks, setting forth the object and prayer 
thereof. (R. S. See. 3793j]; April 19, 1898, 93 v. 138.) 


Section 10050. (Subsequent consolidations of union asso- 
ciations.) After the creation of a united corporation under 
the provisions of the preceding sections relating thereto, any 
one or more associations, societies, organizations or corpora- 
tions of like character, at any time may unite with and 
become a part of such corporation in accordance with such 
provisions. (R. S. See. 37938k; April 19, 1898, 93 v. 188.) 


Section 10051. (May sell or incumber real estate, how.) 
When a charitable or religious society or association de- 
sires to sell, lease, exchange or ineumber by mortgage or 
otherwise any real estate owned by it, or held in trust by 
it for a specified religious or charitable purpose, or held for 
its use or benefit by trustees either chosen by it or otherwise 
constituted, for any such purpose, except grounds used or 
occupied as burial places for the dead, the trustees, wardens 
and vestry, or other officers intrusted with the management 
of the affairs of such society or association or holding the 
title to such property, or such society or association itself, 
if it be incorporated under any law of this state, in the com- 
mon pleas court of the county in which the real estate is 
situated may file a petition stating how and by whom the 
title thereto is held, that such society or association desires 
to make the sale, lease, exchange or ineumbrance and setting 
forth the object thereof. If upon the hearing of the case it 
appears that such sale, exchange, lease or ineumbrance is 
desired by the members of the society or association and that 
it is right and proper that authority be given to accomplish 
it, the court may authorize the trustees or other officers of 
the society or association, or if incorporated the society oF 
association itself, to sell, lease, exchange or incumber such 
real estate in accordance with the prayer of the petition and 
upon such terms as the court deems reasonable. (107 v. 173; 


ki 


2033 BENEVOLENT SOCIETIES. G. C. § 19953 


R. 8. Sec. 3794; 92 v. 397; 79 v. 108; R. S. 1880; April 3, 
1866, 63 v. 87, §§1, 2; S. & S. 163; S. & C. 371, 372.) 


For sale of real estate see also §§ 9999 and 10015. 

Trustees have no power to convey real estate without the consent 
of the members of the society and without an order of court. 

South Kenton, etc., Ass’n v. Espy, 17 C. C. 524; 9 C. D. 695 (1899). 

A proceeding under this section is not an ‘‘action’’ within the 
meaning of G. C. §1571. Wilansky v. Congregation, 12 Ohio App. 301, 
31 0. C. A. 526 (1920). 

A stranger may not take advantage of the want of a court order 
under this section. A sale without such an order is voidable and 
subject only to direct attack by persons having a right to object at 
the time and upon grounds sufficient to have defeated the order. 
Sullivan v. Agricultural Soc., 23 N. P. n. s. 49 (1918). 

Former statute empowering trustees to sell held invalid. 
See South Kenton, etc., Ass’n v. Espy, 17 C. C. 524; 9 C. D. 695 
(1899). 
The Young Men’s Christian Association must comply with this see- 
tion in order to mortgage its property. 
Rep. Atty. Gen. 1909-1910, p. 90. 
A conveyance for a valuable consideration, to a religious society 
“for the use of such society,” conveys an unconditional fee simple title. 
The property may be sold and a good title given to the purchaser. 
Hedges v. Taylor, 33 W. L. B. 5 (Supreme Court, without report, 
1899). 

M. E. Church v. Gamble, 4 C. C. n. s. 45; 16 C. D. 295 (1904); 
aff'd, no rep., 74 O. S. 433. 

See Ashland v. Greiner, 58 O. 8. 67 (1898). 


Section 10052. (Notice of pendency and prayer of peti- 
tion.) The petitioners shall cause notice of the pendency 
and prayer of the petition to be published in some newspaper 
of general circulation in the county where the real estate 
proposed to be sold, leased, exchanged or incumbered is sit- 
uated for four consecutive weeks, before the application is 
heard. (107 v. 173; R. S. Sec. 3795; April 17, 1882, 79 v. 
#08, 109; April 8, 1880, 77 v. 122; R. S. 1880; March 24, 
#860, 57 v. 85, §3; S. & C. 372a.) 


Section 10053. (Procedure when property held in trust 
and trustees refuse to file petition.) In case the title to the 
property is held for the use or benefit of such society or as- 
sociation by trustees, all or a majority of whom are not 
chosen thereby but otherwise constituted, and who refuse 
upon request of such society or association, or its duly elected 
trustees, wardens and vestry or other officers, to file such 
petition, upon the petition of the society or association or its 
duly elected trustees or other officers, the court may require 
the trustees holding the title to lease, convey or incumber 
the real estate in accordance with the prayer of the petition 
and upon terms it deems reasonable. But all trustees hold- 
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ing title and refusing to file or join in the petition must be 
made defendants therein and be served with summons as in 
civil action. (107 v. 173; R. S. See. 3794; April 27, 1896, 
92. vy. 397; April 17, 1882, 79 v. 108; R. S. 1880; Aprils 
1866, 63 v. 87, §§$1, 2: S&S, 163 «Si. Gy s7i,, S12 


Section 10054. (Interconveyance of property.) The trus- 
tees of a church organization, religious or charitable society 
or association, or such organization, religious, or charitable 
society or association itself, if incorporated, and all persons 
holding title to property in trust therefor, may upon a two- 
thirds vote of the members of the organization connected 
therewith if there be such present and voting at a meeting 
duly ecalied and held for that purpose, lease, transfer, con- 
vey or incumber it to other trustees of the same denomina- 
tion, or to the trustees of such organization, society or asso- 
ciation itself of the same denomination if incorporated under 
the law of this state. But the lease, transfer, conveyance or 
incumbrance shall be made only when the property so trans- 
ferred, leased or incumbered, or the proceeds thereof, or the 
revenue arising from the use thereof, is still to be used for 
the religious, missionary or church purposes of said denomi- 
nations, or, if a charitable organization, for the specified 
charitable et ng (107 v. 174; R. S. Sec. 3794a; April 27, 
1896, 92. -v..397; April 27, 1893,°90 -v. 321.) 


Section 10055. (Title guaranteed.) When the trustees or 
other officers mentioned in the preceding sections heretofore 
have sold and conveyed by deed in fee simple or mortgaged 
any real estate therein mentioned, without proceeding as 
required by such sections, and the grantees thereof, and 
their successors in line of title, for five years since the date 
of such conveyance, held continued, exclusive, notorious and 
adverse possession of the real estate so conveyed, such sales, 
conveyances and mortgages shall have the same validity 
and effect as if they had been made by proceedings instituted 
under such sections and duly confirmed by the court of com- 
mon pleas. (R. 8S. See. 3794b; April 12, 1898, 93 v. 101.) 


Section 10056. (Sale or incumbrance to be confirmed by 
the court.) The trustees or other officers of such religious 
society, authorized to make a such sale, lease, exchange or 
incumbrance, shall make return thereof to the court order- 
ing it, at such time as it orders. Thereupon, if satisfied 
that the sale, lease, exchange or inecumbrance was made ac- 
cording to its order, the court shall approve it, and order 
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that the proceeds be invested in other real estate for the 
use of the society, used in payments of its debts, or other- 
wise invested or disposed of according to the prayer of the 
petition. (107 v. 173; R. S. See. 3796; April 17, 1882, 79 v. 
108, 109; April 8, 1880, 77 v. 122; R. S. 1880; April 3, 1866, 
fev 51. S225. & ©. 3728.) 


Section 10057. (Secret benevolent association may in- 
vest reserve funds.) A secret benevolent association, or 
society incorporated under or by the laws of the state, 
which has reserve or accumulated funds, or moneys, held by 
them for the purpose of endowment of the widows, orphans, 
families, blood relatives or heirs of the members of the 
society or association, or for purely charitable purposes, may 
invest such funds or moneys upon interest, but must take 
securities for the investment upon real or personal property, 
or otherwise, as the society or association deems fit. (R. 8, 
Sec. 3796a; April 16, 1900, 94 v. 355; April: 9;..1880,, ‘77... v; 
146.) 


Section 10058. (May elect trustees to manage funds.) 
Such an association or society may elect a board of trustees, 
consisting of not less than three members, and entrust to 
them the right to manage, control, take charge of, invest, 
collect, demand, receive and deposit all reserves, surplus or 
accumulated funds or moneys, which the association or 
society holds from time to time for the purpose of such 
endowments as are named in the preceding section. (R. C. 
Sec. 3796b; April 9, 1880, 77 v. 146.) 


The funds of a society, organized to assist its sick and needy mem- 
bers, can not, without a change in its constitution, be applied to re- 
ligious purposes. 

Podesta v. Societa, 10 C. C. 19; 6 GC. D. 210 (1895). 


Section 10059. (Society to fix terms, define duties, etc.) 
Such an association or society by by-law may define and 
‘limit the term of office of each of such trustees; define their 
duties and powers, and also those of the board of trustees: 
remove either one for good cause, and fill all vacancies 
occuring in the board. It also shall demand from each of 
the trustees security for the faithful performance of their 
several duties, as it deems fit; cause investments to be made 
by them in the name or names of either or all, in which name 
or names also suit may be brought; and may empower the 
trustees to discharge, acquit, and release all claims or de. 
mands of the association or society upon payment thereof. 
The trustees may sue for a claim or demand, for a loan or 
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investment made by the association or society; and upor 
foreclosure of a mortgage held by the association or society 
for an investment or loan, may purchase and hold any lands, 
tenement or interest in land, in fee or otherwise and lease. 
rent, sell and convey it by deed. (R. 8S. See. 3796c; April 9. 
1880, 77 v. 146.) 


Section 10060. (Powers conferred by law.) Such an 
association or society may sue or be sued, answer or be 
answered unto, plead or be impleaded in any court in this 
state. (R. S. See. 3796d; April 9, 1880, 77 v. 146.) 


Section 10061. (Powers of society.) Such an association 
or society may accept and receive any donation or voluntary 
contribution, collect its assessments, which shall not exceed 
one-fifth of one per cent of the amount payable at the death 
of a member; and pay endowments in the mode and to the 
persons named and provided by its laws but in no case 
exceeding in the aggregate five thousand dollars on the death 
of any one member. (R. S. Sec. 3786e; April 9, 1880, 77 
v. 146.) 


Section 10061-1. (Lodge may hold real estate. Convey- 
ance. Notice to lodge members. Attestation.) That any 
unincorporated lodge or other subordinate body of any so- 
ciety or order which is duly chartered by its grand lodge or 
body, may take and hold real estate for its own use and 
benefit, by lease, purchase, grant, devise, gift or otherwise, 
and loan its funds and secure the same or any unpaid pur- 
chase money by mortgage on otherwise unincumbered real 
estate, may borrow money and execute and deliver notes or 
bonds and mortgages on real property of the lodge to secure 
the same in and by the name and number of said lodge or 
other subordinate body according to the register of the re- 
spective grand lodge or body. The presiding officer of such 
lodge or other subordinate body, together with the secretary 
or officer keeping the records thereof, may make conveyance, 
leases or mortgags of any real estate belonging to such lodge 
or other subordinate body when authorized by a vote of the 
members present at a regular meeting held by said lodge 
or other subordinate body, after at least ten days’ notice 
has been given to all member rs of said lodge or other subor- 
dinate body, by mailing a written notice of said proposed 
action to the last known postoffice address of all such mem- 
bers, under the rules and regulations of the lodge or other 
subordinate body, and not in conflict with the regulations 
provided by the respective grand lodge or body. “All such 
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conveyances, leases or mortgages shall be in the name of the 
lodge, attested by the presiding officer and secretary, or 
other officer in charge of the records, shall have affixed the 
seal of such lodge or other subordinate body, and any mort- 
gage taken by lodge or other subordinate body in its name 
and number may, when paid and satisfied, be released by 
the presiding officer and secretary or officer keeping the 
records thereof, attested by the seal of the lodge or other 
subordinate body. (110 v. 88; 101 vy. 207.) 


CHAPTER 5. 


HUMANE SOCIETY. 


Digoses Ohio humane society. § 10075. Member may require po- 
10068. Objects and power to ac- lice to act. 
quire property. § 10076. Fees. 
§ 10064. Officers and rules. § 10077. Person guilty liable to 
Drones: Powers of agents. damages, 
10066. Branches. § 10078. Conviction of agent no 
§ 10067. Other societies authorized. bar. 
10068. Incorporation. § 10079. Any person may protect 
10069. Officers and by-laws. animal from neglect. 
10070. May appoint agents. § 10080. Cost and expenses. 
10071. Approval of appoint- § 10081. May remove child from 
ments. parents. 
i 10072. Salary of agents. § 10082. Notice. 
10078. Police powers of officers § 10088. Probate judge may make 
and agents. general agent guardian. 
§ 10074. Interpretation of words. § 10084. Guardian to provide home 


for child. 


Section 10062. (Ohio humane society.) The Ohio state 
society for the prevention of cruelty to animals, shall remain 
a body corporate, under the name of ‘‘the Ohio humane 
society,’’ with the powers, privileges, immunities, and duties 
heretofore possessed by such society, hereinafter specified as 
to county societies, and may appoint any person, in a county 
where there is no such active society, to represent the state 
society, and to receive and account for all funds coming to 
that society, from fines or otherwise. (R. C. See. 3714: 
March 21, 1887, 84 v. 207; R. S. 1880; March 29, 1875, 72 
v. 129, § 21.) 


A contract between a humane society and a city whereby the 
society agrees to enforce an ordinance relating to dogs running at 
large is ultra vires. Opins. Atty. Gen. 1918, p. 243. 

This section and other statutes making certain acts of cruelty to 
animals an offense, and affixing a penalty, are constitutional. 

Beamer v. State, 21 C. C. 440; 12 ©. D. 4 (1901). 

As to matters not covered by the federal twenty-eight hour live 
stock shipment law, such statutes are valid and enforceable as applied 
to interstate shipments of live stock. 

Meeks, etc., Co. v. Humane Co., 12 N. P. n. s. 625; 22 L. D. 517 

(1912). 
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Section 10063. (Objects and power to acquire property.) 
The objects of such society, and all societies organized 
under sections ten thousand and sixty-seven and ten thous- 
and and sixty-eight, shall be the inculcation of humane 
principles, the enforcement of laws’ for the prevention of 
cruelty, especially to children and animals, to promote which 
objects such societies may respectively acquire property, real 
or personal, by purchase or gift. All property acquired by 
gift, devise, or bequest, for special purposes, shall be vested 
in a board of trustees consisting of three members elected 
by the society, which board must manage such property, and 
apply it in accordance with the terms of the gift, devise, or 
bequest, with power to sell it and re-invest the proceeds. 
(R. S. See. 8714; March 21, 1887, 84 v. 207; R. S. 1880; 
Mareh 29, 1875, 72 v. 129, § 21.) 


Certificate from board of state charities required before filing 
articles of incorporation of association for care of dependent, neg- 
lected or delinquent children. Opins. Atty. Gen. 1915, p. 2436; G. C. 


§ 1352-2. 


Section 10064. (Officers and rules.) Such society may 
elect such officers, and make such rules, regulations and by 
laws as are deemed expedient by its members for their own 
government and the proper management of its affairs. The 
society may appoint agents in any county of this state where 
no active society exists, under such sections ten thousand 
and sixty-seven and ten thousand and sixty-eight, to vepre- 
sent it and receive and account for all funds coming to the 
society from fines or otherwise, and may also appoint agents 
at large to prosecute the work of the society throughout 
the state. (R. S. See. 3714; March 21, 1887; 84 v. 207; R. S. 
1880; March 29, 1875, 72 v. 129, § 21.) 


Term of office of agents, see note to § 10071. 


Section 10065. (Powers of agents.) The agents of such 
society and of all societies organized under such sections, 
whose appointment has been approved as hereinafter pro- 
vided, may arrest a person found violating any law for the 
protection of persons or animals, or the prevention 0 
cruelty thereto. Upon making such arrest the agent forth- 
with shall convey the person arrested before some court oF 
magistrate having jurisdiction of the offense, and there 
make complaint against him. But agents shall not make 
such arrests within a municipal corporation unless their 
appointment has been approved by the mayor thereof, nor 
within a county beyond the limits of a municipal corpor 
ation, unless their appointment has been approved by the 
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probate judge of the county. The mayor or probate judge 
must keep a record of such appointments. (R. S. See. 3714; 
March 21, 1887, 84 v. 207; R. S. 1880; March 29, 1815," 92: ¥: 
a29, § 21.) 


Section 10066. (Branches.) Branches of such society 
consisting of not less than ten members may be organized 
in any part of the state to prosecute the work of the socie- 
ties in their several localities, under rules and regulations 
preserited by this society. Socicties organized in any 
county under the next following seetion may become 
branches of such society by resolution adopted at a meeting 
thereof called for that purpose, a copy of which resolution 
shall be forwarded to the secretary of state. ( KR. & Bee: 
3714; March 21, 1887, 84 v. 207; R. S. 1880; March 29, 1875, 
me v. 129, § 21.) 

Award of fund arising under G. C. § 5653, see Opins. Atty. Gen. 
1917, pp. 1668, 2353; State v. Commissioners, 15 N. P. n. s. 233. 


Section 10067. (Other societies authorized.) Societies 
for the prevention of acts of cruelty to animals may be 
organized in any county, by the association of not less than 
Seven persons. The members thereof, at a meeting called for 
the purpose, shall elect not less than three of their members 
directors, who shall continue in office until their successors 
are duly chosen. (R. S. See. 3715; March 29, 1875, 72 v. 
mao, § 12.) 


A society can not be formed under this section for the protec- 
tion of animals alone. Articles of incorporation must state that the 
corporation is formed for the protection of children as well as ani- 
mals. Opins. Atty. Gen. 1917, p. 2067; § 10063. 

And the articles must be approved by the board of state chari- 
ties. Opins. Atty. Gen. 1917, pp. 2351, 2353; G. C. § 1352-2. 


Section 10068. (Incorporation.) The secretary or elerk 
of the meeting must make a true record of the proceedings 
thereat, and certify and forward it to the secretary of the 
state, who shall record it. This record shall contain the 
name by which such association is to be known, and from 
and after its filing, the directors and associates, and their 
‘suecessors, will be invested with the powers, privileges, and 
immunities incident to incorporated companies. A copy of 
such record, duly certified by the secretary of state, 
shall be taken in all courts and places in this state, as 
evidence that such society is a duly organized and incor. 
porated body. (R. S. See. 3716; March 29, 1875, 72 v. 129, 
$13.) : 
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Section 10069. (Officers and by-laws.) Such societies 
may eleet such officers, and make such rules, regulations, and 
by-laws, as are deemed expedient by their members for 
their own government, and the proper management of their 
affairs. (R. S. See. 3717; March 29, 1875, 72 v. 129, § 15.) 


Section 10070. (May appoint agents.) Such societies 
may appoint agents who are residents of the county or 
municipality for which the appointment is made, for the 
purpose of prosecuting any person guilty of an act of 
cruelty to persons or animals, who may arrest any person 
found violating any provision of this chapter, or any other 
law for protecting persons or animals or preventing acts 
or cruelty thereto. Upon making such arrest, such agent 
shall convey the person so arrested before some court or 
magistrate having jurisdiction of the offense, and there 
forthwith make complaint on oath or affirmation of the 
offense. (R. 8S. See. 3718; March 14, 1906, 98 v. 44; April 14, 
1884, 81 v. 181; R. S. 1880; March 29, 1875, 72 v. 129, §6 
[§ 16].) 

A sheriff is ineligible for appointment as humane officer. Opins. 
Atty. Gen. 1915, p. 758. 

G. C. § 3024, prohibiting police officers from receiving witness 
fees, applies to agents of humane societies. Rep. Atty. Gen. 1912, 
». 262. 

: A humane agent may be appointed probation officer of a juvenile 
court. Rep. Atty. Gen. 1914, p. 345. 


Section 10071. (Approval of appointments.) All ap- 
pointments by such societies under the next preceding section 
shall have the approval of the mayor of the city or village 
for which they are made. If the society exists outside of a 
city or village, appointments shall be approved by the pro- 
bate judge of the county for which they are made. The 
mayor or probate judge shall keep a record of such appoint- 
ments. (R. S. See. 3718; March 14, 1906, 98 v. 44; April 14, 
1884, 81 v. 181; R. S. 1880; March 29, 1875, 72 v. 129, §6 


[§ 16].) 


The probate judge has discretion to determine not only whether 
the appointee is a proper person, but also whether there is such neces- 
sity for the appointment as would justify the expense to the public. 
State v. Ashman, 90 O. S. 200 (1914). 

A probate judge has no power to appoint. His authority is lim- 
ited to approval. Rep. Atty. Gen. 1913, p. 61. 

A mayor has no power to revoke his approval of an appointment. 
Rep. Atty. Gen. 1912, p. 1825. 

But an agent may be removed by the society with the approval 
of the mayor or probate judge. Rep. Atty. Gen. 1913, p. 1126. 

A humane agent is not under civil service. Rep. Atty. Gen. 1914, 
p. 603. 
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The term of office of agents is not provided for. Unless his term is 
fixed at the time of appointment, an agent holds his position at the pleas- 
ure of the society appointing him, and of the mayor or probate judge. 

Rep. Atty. Gen. 1910-1911, p. 891. 


Section 10072. (Salary of agents.) Upon the approval 
of the appointment of such an agent by the mayor of the 
city or village, the council thereof shall pay monthly to such 
agent or agents from the general revenue fund of the city or 
village, such salary as the council deems just and reasonable. 
Upon the approval of the appointment of such an agent by 
the probate judge of the county, the county commissioners 
shall pay monthly to such agent or agents, from the gveneral 
revenue fund of the county, such salary as they deem just 
and reasonable. The commissioners, and the council of such 
city or village may agree upon the amount each is to pay 
such agent or agents monthly. The amount of salary to be 
paid monthly by the council of the village to such agent shall 
not be less than five dollars, by the council of the city not 
Jess than twenty dollars, and by the commissioners of the 
county not less than twenty-five dollars. But not more than 
one agent in each county shall receive remuneration from the 
county commissioners under this section. (R. 8S. See. 3718; March 
14, 1906, 98 v. 44; April 14, 1884, 81 v. 181; R. S. 1880: 
March 29, 1875, 72 v. 129; §6 [§ 16].) 


The expenses of an agent can not be paid by the county, in ad- 
dition to his salary. Rep. Atty. Gen. 1912, p. 395. 

An agent is not entitled to fees or costs for making arrests, 
Serving subpoenas or other services. His compensation is fixed by 
this section. State v. Kleinhoffer, 92 O. S. 163 (1915); Rep. Atty. 
Gen. 1914, p. 1730; Rep. Atty. Gen. 1912, p. 395. 

An agent appointed for one year does not hold office after the 
expiration of the year until his successor is appointed and qualified. 
His right to salary ceases at the end of the year. Opins. Atty. Gen. 
1916, p. 946. 


Section 10073. (Police powers of officers and agents.) 
An officer, agent, or member of such a society may interfere 
to prevent the perpetration of any act of cruelty to animals 
in his presence, use such force as is necessary to prevent it, 
and to that end may summon to his aid any bystanders. 
(R. S. See. 3720; March 29, 1875, 72 v. 129, § 18.) 


The discretion of officers and agents of a humane society, in deter- 
mining that the reloading of crippled live stock in transit, which has 
been unloaded for rest, food and water, into cars containing the car- 
easses of dead animals constitute cruelty, will not be interfered with by 
a court of equity, in the absence of abuse of such discretion. 

Meeks, etc., Co. v. Humane Soc., 12 N. P. n. s. 625 (C. P. 1912). 

An agent is not authorized to make arrests until after his ap- 
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pointment has been approved under §10071. Rep. Atty. Gen. 1912, 


p. 1730. 

The authority of an agent to arrest is only a power and not a 
duty. He can not be compelled to make arrests and can not be re- 
imbursed for expenses. Rep. Atty. Gen. 1914, p. 17380. 


Section 10074. (Interpretation of words.) In this 
chapter, and in every law relating to or affecting animals, 
the word ‘‘animal’’ includes every living dumb creature; 
the words ‘‘torture,’’ ‘‘torment,’’ and ‘‘eruelty’’ include 
every act, omission, or neglect whereby unnecessary or un- 
justifiable pain or suffering is caused, permitted, or allowed 
to continue, when there is a reasonable remedy or relief. 
The words ‘‘owner’’ and ‘‘person’’ includes corporations; 
and the knowledge and acts of their agents and employes in 
regard to animals transported, owned, employed by, or in 
the custody thereof, is the act of the corporation. (R. S. 
3721; March 29, 1875, 72 v. 129, § 19.) 

Cited, Meeks, ete., Co. v. Humane Soc., 12 N. P. n. s. 625, 627 (1912). 

See note to § 10073. 

Where the owner provides sufficient help to properly care for his 
animals, and exercises reasonable care and prudence in so doing, and 
provides wholesome food and water in sufficient quantities, it is a defense 
to a charge of cruelty against such owner, that he did not know that they 


were not being properly fed and cared for. 
Muhlhauser vy. State, 1 C..C.n. 5s. 278; 15 .C.-D. 81 (1900). 


Section 10075. (Member may require police to act.) A 
member of such society may require the sheriff of any county, 
the constable of any township, the marshal or policeman 
of any city or village, or the agent of such society, to arrest 
any person found violating the laws in relation to cruelty to 
persons or animals, and to take possession of an animal 
cruelly treated, in their respective counties, cities, or vil- 
lages, and deliver it to the proper officers of the society. 
(R. S. Sec. 3722; April 14, 1884, 81 v. 181, 188; R. S. 1880; 
March 29, 1875, 72 v. 129, § 20.) 


Section 10076. (Fees.) For this service and for all serv- 
ices rendered in carrying out the provisions of this chapter, 
such officers, and the officers and agents of the association, 
shall be allowed and paid such fees as they are allowed for 
like services in other cases, which must be charged as costs, 
and reimbursed to the society by the person convicted. (R. 5. 
Sec. 3722; April 14, 1884, 81 v. 181, 183; R. S. 1880; March 
29, 1875, 72 v. 129, § 20.) 


No fee may be taxed for the service of a subpoena by a humane 
agent. Rep. Atty. Gen. 1912, p. 395; G. C. §11504. 
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An agent is not entitled to fees or costs for making arrests or 
other services. His compensation is provided for by §10072. State 
v. Kleinhoffer, 92 O. S. 163 (1915). 


Section 10077. (Person guilty liable to damages.) A 
person guilty of cruelty to an animal, the property of another, 
shall be liable to the owner thereof in damages, in addition 
to the penalties prescribed by law. (R. S. Sec. 3723; March 
29, 1875, 72 v. 129, § 11.) 


Section 10078. (Conviction of agent no bar.) The con- 
viction of an agent or employe shall not bar an action for 
eruelty to animals against an employer for allowing a state 
of facts to exist which will induce cruelty to animals on the 
part of such agent or employer. (R. S. See. 3724; March 
a9, 1875, 72 v. 129, § 9.) 


Section 10079. (Any person may protect animal from 
neglect.) When, in order to protect any animal from neg- 
lect it is necessary, any person may take possession of. it. 
When an animal is impounded, yarded or confined, and 
continues without necessary food, water or proper attention 
for more than fifteen successive hours, as often as is neces- 
Sary, any person may enter into and upon any place in which 
the animal is impounded, yarded or confined, and supply it 
with necessary food, water and attention, so long as it there 
remains, or, if necessary or convenient, may remove such 
animal, and not be liable to an action for such entry. In 
all cases the owner or custodian of such animal, if known, 
immediately shall be notified of such action, by the person 
taking possession of the animal. If the owner or custodian 
be unknown, and ean not with reasonable effort be ascer- 
tained, such animal shall be held to be an estray, and be dealt 
With as such. (R. S. Sec. 3725; April 14, 1884, 81 v. 181, 
183; R. S. 1880; March 29, 1875, 72 v. 129, § 3.) 


Section 10080. (Cost and expenses.) The necessary ex- 
penses for food and attention given to an animal under the 
preceding section, may be collected from the owner thereof, 
and the animal shall not be exempt from levy and sale upon 
execution issued upon a judgment therefor. (R. S. See. 
3725; April 14, 1884, 81 v. 181, 188; R. S. 1880; March 29, 
1875, 72 v. 129, § 3.) 


Section 10081. (May remove child from parents.) When 
an officer or agent of a society organized under this chapter, 
deems it for the best interest of a child, because of cruelty 
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inflicted upon it, or of its surroundings, that it be removed 
from the possession and control of the parents, or persons 
having charge thereof, such officer or agent may take pos- 
session of the child summarily. (R. S. See. 3725-1; April 25, 
1898, 93 v. 296, § 1.) 


An application under § 10081 et seq. is a civil and not a criminal 
proceeding, and witnesses may demand their fees in advance. Rep. 
Atty. Gen. 1914, p. 1679; 12 O. L. R. 496. 

Taking temporary possession of a mistreated child does not sub- 
ject the society to supervision by the board of state charities under 
G. CO. § 1352-2. Opnis. Atty. Gen. 1918, p. 389. 


Section 10082. (Notice to persons having control of child 
and parents.) Such officer or agent shall cause a notice 
to be personally served upon the person having control or 
possession of such child, and upon its parent or parents, 
if within the state, that the society will apply to the pro- 
bate court of the county in which it is situated, at a time 
and place named in the notice, for an order as hereinafter 
set forth. If such person or parents reside or have gone out 
of the state or if his or her place of residence is unknown 
so that such notice can not be served, such officer or agent 
shall file with the probate court an affidavit stating such 
fact. Thereupon the clerk of said court shall cause such 
notice to be published once in a newspaper of general cir- 
culation throughout the county, and published in the county, 
if there be one so published. The notice shall state the na- 
ture of the complaint, and the time and place of the hear- 
ing, which shall be held at least two weeks later than the 
date of the publication; and a copy of such notice shall be 
sent by mail to the last known address of such parent, guard- 
ian or other person having custody of such child, unless said 
affidavit shows that a reasonable effort has been made with- 
out success to ascertain such address. The certificate of the 
clerk that such publication has been made or such notice 
mailed shall be sufficient evidence thereof. Until the time 
for the hearing arrives, the court shall make such tempo- 
rary disposition of such child as it may deem best. When 
said period of two weeks from the time of publication shall 
have elapsed, said court shall have full jurisdiction to deal 
with such child as provided by this chapter. (May 9, 1913, 
103 v. 905; R. S. Sec. 3725-1; April 25, 1898, 93 v. 296, § 1.) 


Section 10083. (Probate judge may make general agent 
guardian.) At the time stated in such notice, if it appears 
to the satisfaction of the probate judge, that it is for the 
best interest of such child that possession and control of it be 
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taken from the parent or other person having it, he shall 
make an order conferring upon the general agent of the so- 
ciety the powers of a guardian as to the child. (R. S. See. 
3725-2; April 25, 1898, 93 v. 296, § 2.) 


Section 10084. (Guardian to provide home for child.) 
As such guardian, such general agent, with the approval of 
the probate judge, may provide a suitable home for the child 
until it reaches the age of majority, or the probate judge 
is satisfied that its parent or parents are in a position prop- 
erly to provide and care for it. (R. S. See. 3725-2; April 
25, 1898, 93 v. 296, § 2.) 


CHAPTER 6. 


CHARITABLE TRUST. 


§ 10085. Administration of chari- §10092-1. Duties of trustee of a 


table trusts in certain charitable trust. Pro- 
cases, vision for incorpora- 
Brauer’ Articles of incorporation. tion. 
10087. Who members and direc- § 10092-2. Regulations for the ad- 
tors. ministration of trust. 
§ 10088. Succession. § 10092-8. Officers of corporation. 
§ 10089. Attorney-general may en- § 10092-4. Subsequent grant or de- 
force, devise or bequest. vise. 
§ 10090. Officers. § 10092-5. Prosecuting attorney 
§ 10091. Constitution and by-laws. shall examine accounts 
§ 10092. Where directors to meet. and records. Annual 
report. 


Section 10085. (Administration of charitable trusts in 
certain cases.) When, by the last will and testament of a 
person, duly admitted to probate in this state or elsewhere, 
a decedent devised or bequeathed, or may devise or bequeath, 
his or her property, or a portion thereof, for charitable uses 
within this state, or for the establishment and maintenance of 
an industrial or educational school or institution to be locat- 
ed within the state; and when in such will it was or may be, 
provided that the executor or executors thereof shall organ- 
ize a corporation under our laws, to receive the property so 
devised or bequeathed, and carry out the charitable purposes 
therein expressed, or establish and maintain the institution or 
school it provides for, and such will further provides for the 
management of such corporation by a board of trustees or di- 
rectors, consisting, in part, of officials of this state, of the 
county in which such charities are to be administered or 
institution or school located, of any municipality in such 
county, and the member of congress for the district of which 
it forms a part, or any of such officials, and names others to 
be associated with them or any of them, and also provides for 
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the appointment of a successor or successors to the person or 
persons so appointed to act with such officials in a way speci- 
fied in the will, such executor or executors, or his or their 
successors in office, and the persons hereinafter named, may 
constitute themselves a body corporate, with the general pow- 
ers of benevolent incorporations. (R. S. See. 3796-1; March 
19. 1902.95. Ve Ol sehcl) 

This chapter is constitutional. 

Smithsonian Institute v. St. John, 214 U. S. 19 (1909). 


Section 10086. (Articles of incorporation.) Such exec- 
utor or executors, or his or their successors, shall associate 
with himself or themselves not more than two citizens and 
residents, other than the persons named in such will, of the 
county in which such charities are to be administered, or 
such institution or school located, and he or they and such 
associates shall execute, acknowledge and file with the sec- 
retary of state articles of incorporation. In case of a will 
hereafter so probated, if within six months of such probate 
he or they do not file such articles, than a minority of the 
officials for the time being named in such will or testament 
may execute, acknowledge and file them, and therein must 
set forth: 

1. A copy of the will or testament to carry out whose 
provisions the incorporation is organized. 

2. The name of the corporation, including the name of 
the testator unless the will otherwise provides. 

3. The location of such corporation. 

(R. S. See. 3796-2; March 19, 1902, 95 v. 61, § 2.) 


Section 10087. (Who members and directors.) ‘The offi- 
cers or officials named in such will or testament, together with 
the persons therein named, and in case the articles are filed 
by the executor or executors, the citizens of such county, 
not exceeding two in number, who execute and acknowledge 
them with such executor or executors, shall thereupon be- 
come the members and directors of such corporation. As 
the term of any official expires, his successor thereupon, by 
virtue of his office, shall become one of the members and 
directors of such corporation, so that the officials named in 
such will, for the time being and from time to time, shall 
be directors of the corporation. (R. S. See. 3796-3; March 
19, 1902, 95 v. 62, § 3.) 


Section 10088. (Succession.) Upon the death or resig- 


nation of the person or persons named in such will as direct- 
ors associated with such officials, his or their successor or sue- 


\ 
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cessors shall be appointed in the manner provided in such will 
or testament, if it makes provision therefor, otherwise by the 
board of directors, and he or they shall thereupon become 
members and directors of the corporation. Upon the death 
or resignation of the two citizens of the county, or either of 
them, who have become directors by reason of joining in 
such articles of incorporation, his or their successor or suc- 
cessors shall be chosen by the board of directors, and he 
or they thereupon shall become members and directors of 
the corporation. (R. S. See. 3796-3; March 199.1902.) Shy 
62, § 3.) 


Section 10089. (Attorney-general may enforce devise or 
bequest.) The attorney-general in his official capacity may 
bring proceedings in any court of record to enforce such a 
devise or bequest, if he deems such action necessary to pro- 
tect and carry out the purposes named in such last will and 
testament, without waiting for the organization of such cor- 
poration. (R. 8S. Sec. 3796-4; March 19, 1902, 95 v. 64, § 4.) 


Section 10090. (Officers.) The officers of such corpora- 
tion shall consist of a president, secretary and treasurer, 
and such others as the board of directors deems necessary. 
The president shall be a member of such board. (R. S. Sec. 
3796-5; March 19, 1902, 95 v. 62, § 5.) 


Section 10091. (Constitution and by-laws.) The board 
of directors may adopt, and also change, such organic rules, 
regulations and by-laws as they deem expedient, consistent 
with the constitution and laws of this state. (R. S. See. 
3796-6; March 19, 1902, 95 v. 62, § 6.) 


Section 10092. (Where directors to meet.) Until the 
estate is finally settled, the board of directors may meet in 
the state of the domicile of the testator. (R. S. See. 3796-7; 
March 19, 1902, 95 v. 62, § 7.) 


Section 10092-1. (Duties of trustees of a charitable trust. 
Provision for incorporation.) When any person by deed or 
will shall grant or devise property and money, or either, to 
‘trustees in perpetuity, in trust, the principal and income of 
which, or such part thereof as may be provided by such 
deed or will, to be used and applied by said trustees and their 
successors in office for educational, charitable or benevolent 
purposes, to be conducted in this state, and such deed or 
will provides that the trustees shall become a body eor- 


G. C. § 10092-4 OHIO PRIVATE CORPORATIONS. 2048 


porate to hold and invest said property and money, and to 
administer said trust, said trustees upon accepting said 
trust shall file with the secretary of state articles of incor- 
poration as now provided by law in eases of corporations 
not for profit, together with a certified copy of such deed 
or will, and thereupon said trustees and their successors in 
office shall become a corporation not for profit to adminis- 
ter said trust, and said trustees shall forthwith become the 
board of trustees thereof for such term as may be pre- 
seribed by such deed or will or by the regulations herein- 
after provided for. The members of the board of trustees 
and their successors forever during their respective terms 
of office shall be the members of the corporation. (May 6, 
1918, 108 v. 535.) 


Section 10092-2. (Regulations for the administration of 
trust.) Such corporation shall adopt and maintain regula- 
tions for its government and the administration of said 
trust, in conformity to the provisions of such deed or will. 
Such regulations shall provide for the election or appoint- 
ment of the trustees of said corporation and their succes- 
sors, to fill vacancies or otherwise, and for their term of 
office, so as to conform to any provision in respect there- 
to contained in such deed or will, and said trustees and 
their successors shall be so elected or appointed and for the 
term so provided. If such deed or will shall contain no 
provision as to the manner of electing or appointing the 
trustees or as to their term of office, they shall be elected or 
appointed in the manner and for the term provided by the 
General Code relating to corporations not for profit, or by 
regulations adopted pursuant thereto.. (May 6, 1918, 103 
v. 535.) 


Section 10092-3. (Officers of corporation.) The officers 
of such corporation, in addition to the board of trustees, 
shall be a president, vice-president, treasurer and secretary, 
the first three of whom shall be members of the board of 
trustees. The board of trustees may create such other 
offices as may be deemed necessary or that may be designated 
by such deed or will. (May 6, 1918, 103 v. 535.) 


Section 10092-4. (Subsequent grant or devise.) The 
trustees of such corporation may accept any subsequent 
grant or devise of money or property, made to them or t0 
such corporation in perpetuity, in trust, the principal oF 
income of which or any part thereof as may be provided by 


k 
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such grant or devise, to be used and applied to and for the 
purposes for which said original trust was established, and 
in such case said property and money shall be invested and 
administered in accordance with the regulations of such cor- 
poration. A certified copy of the deed or will making such 
grant or devise shall be filed with the secretary of state to 
be placed with the articles of incorporation and other papers 
relating thereto on file in his office. (May 6, 1918, 108 v. 
536. ) 


Section 10092-5. (Prosecuting attorney shall examine 
accounts and records. Annual report.) The prosecuting 
attorney of the county in which said corporation hag its 
general office whenever he may deem it necessary is author- 
ized to examine the accounts and records of such corporation, 
and may proceed by action in the proper courts, to enforce 
the administration of the trust and the investment and ap- 
plication of the funds and property thereof in accordance 
with the provisions of the deed or will creating the same. 
A copy of the annual financial report of the corporation 
showing the condition of said trust shall be filed with the 
probate judge of said county each year. (May 6, 1918, 
103 v. 586.) 
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Section 10093. (May acquire and hold land and property ; 
exempt from tax and execution. Sale of unsuitable lands; 
application of proceeds.) A company or association inecorpo- 
rated for cemetery purposes may appropriate or otherwise 
acquire and may hold, not exceeding six hundred and forty 
acres of land; also, take any gift or devise in trust for ceme- 
tery purposes, or the income from such gift or devise ac- 
cording to the provisions of such gift or devise, in trust, all 
of which shall be exempt from execution and from being 
appropriated for any other public purpose, and shall be 
exempt from taxation, if held exclusively for burial pur- 
poses, and in no wise with a view to profit. And the trustees 
of such company or association, whenever in their opinion 
any portion of such lands is unsuitable for burial purposes, 
may sell and convey by deed in fee simple, in such manner, 
and upon such terms as may be provided by resolution of 
such trustees, any such portion or portions of said lands, 
and apply the proceeds thereof to the general purposes of 
the company or association; but on such sale or sales being 
made, the lands so sold shall be returned by the trustees to 
the auditor of the proper county, to be by him placed upon 
the grand duplicate for taxation. (109 v. 172; R. 8. See. 
3571; April 26, 1904, 97 v. 442; March 29, 1875, 72 v. 113, § 5.) 


The exemption from taxation does not include exemption from assess- 
ment for local improvements. 

Lima v. Cemetery Ass’n, 42 O. S. 128 (1884). 

While the lands, so far as exempted, can not be sold, an assessment 
may be enforced by such remedies as the statutes and courts of equity 
afford. 

Lima v. Cemetery Ass’n, 42 O. S. 128 (1884). 

Gilmour y. Pelton, 2 W. L. B. 158 (1877), 

Under a former special statute (R. S. § 3581), providing for exemp- 
tion for taxation, it was held that the mere purchase of additional ground, 
on which some work had been done in preparing it for burial purposes, 
but which had not been platted, and in which no interments had been 
made, did not exempt it from tax. 

German Cemetery v. Brooks, 8 C. C. 439; 4 C. D. 478 (1894). 

A private corporation can not conduct a cemetery for profit. 
Frey v. Nowlin, 19 N. P. n. s. 484 (1917). 

Only the property specified in the statute is exempt from execu- 
tion. Execution may be levied on other property of an association. 
Canton Assn. v. Slayman, 99 O. S. 28 (1918). 

A cemetery association organized under § 10093 et seq. may be 
liable for malicious prosecution. Canton Assn. v. Slayman, 99 O. 8. 
28 (1918). 

A cemetery association may be liable for negligence. Wulftange 
v. Cemetery, 15 N. P. n. s. 49 (1913). 

Land acquired by a cemetery association, not used for profit, but 
not laid out and allotted or prepared for use as a burial ground is not 
exempt from taxation. Rep. Atty. Gen. 1914, p. 1435. 

A building used as a residence by the cemetery superintendent, 
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erected by the superintendent on land set apart and used for burial 
purposes, is exempt from taxation. Rep. Atty. Gen. 1914, p. 1435. 


Section 10094. Repealed. (109 v. 173.) 


Section 10095. (Appropriation of land.) If-it be neces- 
_Sary to acquire lands by appropriation, such proceedings 
shall be taken therefor as are provided for the appropriation 
of property to the use of corporations. No lands shall be 
appropriated until the probate court is satisfied that suitable 
premises can not be obtained by contract upon reasonable 
terms, and no lands shall be appropriated upon which there 
is a dwelling-house, barn, stable or other farm-buildings, or 
an orchard, nursery, or valuable mineral or other medicinal 
‘spring, or a well actually yielding oil, or galt water, unless 
it adjoins a cemetery already located and used, on the 
Same or opposite side of a public highway. (BR. S. See. 
3573; April 25, 1904, 97 v. 891; March 22, 1893, 90 v. 103; 
April 2, 1886, 83 v. 63; May 1, 1885, 82 v. 217; March 6, 
1880, 77 v. 41; Rev. Stat. 1880; March 29, 1875, 72 v. 113. § 5; 
76 v. 137, § 5.) 


Section 10096. (Location of cemeteries as to dwellings. 
Exceptions.) Land shall not be appropriated or a cemetery 
located by an association incorporated for cemetery purposes 
or by benevolent or religious societies, within two hundred 
yards of a dwelling house, unless the owner thereof gives 
his consent, or unless the entire tract be so appropriated as 
a necessary addition to or enlargement of a cemetery already 
located and used. The limit shall not be less than one hun- 
dred yards when it is sought to appropriate for cemetery 
purposes property adjoining a cemetery already located and 
used, when such dwelling house was erected subsequent to the 
laying out and establishing of the cemetery. Where the ceme- 
try lies within or adjoins a municipal corporation the associa- 
tion or corporation owning such cemetery, without such con- 
Sent, may appropriate property within one hundred feet, 
or the width of a street, or alley of any dwelling house. 

The addition of any land across a street or public road, 
as now located or which shall be hereafter established, shall 
not be considered an enlargement of an existing cemetery 
under the provisions of this section. (June 12, 1911, 102 v. 
423; R. S. Sec. 3573; April 25, 1904, 97 v. 391; March 22, 
1893, 90 v. 103; April 2, 1886, 83 v. 63; May 1, 1885, 82 y. 
217; March 6, 1880, 77 v. 41; R. S. 1880; March 29, 1875, 
72 v. 113, § 5; 76 v. 187, § 5.) 
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The change in G. C. § 10096, whereby the distance from a dwelling 
at which a cemetery may be located was made not less than one hundred 
yards instead of not less than two hundred yards, can not be construed 
as an infringement on the vested rights of a property owner who pur- 
chased and made his improvements prior to such change, especially where 
the land which it is proposed to devote to such use adjoins an established 
cemetery in a rapidly growing town. 

A restriction as to the location of cemeteries, which was considered 
reasonable when it was adopted, may be removed or modified when the 
legislature determines that necessity or circumstances so demand; and it 
is not unreasonable to require that such modification be anticipated as 
to land adjoining cemeteries established, and in use, and so situated that 
adjoining land would naturally be selected when more burial space be- 
comes necessary. 

One who purchases land adjoining the cemetery of a religious society, 
and builds a house one hundred and sixty feet from the nearest lot therein 
and makes other improvements, is not entitled to an injunction restraining 
the society from using for cemetery purposes land purchased by them 
bordering on the established cemetery grounds, where the part to be so 
used is more than one hundred yards from the plaintiff’s dwelling, although 
the nearest boundary line is less than one hundred yards from his dwell- 
ing. 

Morlock v. Horstman, 10 C. C. n. 8. 599; 12 C. D. 778 (1908) ; aff'd, 

no rep., 60 O. S. 629. 

An entrance, park and driveway, in front of a cemetery is used 
for ‘‘ecemetery purposes’’ within the meaning of this section. Frey 
v. Nowlin, 19 N. P. n. s. 484 (1917). 


Section 10097. (What companies prohibited from appro- 
priation.) The provisions of the two preceding sections 
shall not be applicable to a corporation or cemetery asso- 
ciation, owning a cemetery of less dimensions than four acres 
and situated within one mile of the corporate limits of a mu- 
nicipality. (June 12, 1911, 102 v. 423; R. S. See. 3573; April 
25, 1904, 97 v. 391; March 22, 1898, 90 v. 103; April 2, 1886, 
83 v. 63; May 1, 1885, 82 v. 217; March 6, 1880, 77 v. 41; 


Rev. Stat. 1880; March 29, 1875, 72 v. 118, § 5; 76 v. 187, §5.). 


Section 10098. (How income applied.) After paying for 
such land future receipts and incomes of such company or 
association, whether from sale of lots, donations, or otherwise, 
shall be exclusively applied to laying out, preserving, pro- 
tecting, and embellishing the cemetery, and avenues leading 
thereto, the erection of buildings necessary for the cemetery 
purposes, and to paying the necessary expenses of the ceme- 
tery company or association. No debts shall be ineurred ex- 
cept for original purchasing, laying out, inclosing and em- 
bellishing the ground and avenues, for which debts may be 
contracted not exceeding ten thousand dollars in the whole, 
to be paid out of future receipts. Such company or asso- 
ciation may adopt rules and regulations as it deems expedient 
for disposing of and conveying burial lots; but a person not 
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already the owner of a lot in the cemetery shall have the 
right to purchase any unsold lot, and to have it conveyed 
to him by the company or association, upon tender of the 
usual price asked therefor by it. (R. S. See. 3074; March 
29, 1875, 72 v. 113, §5.) 

A cemetery association may be liable for negligence. Wulftange 
v. Cemetery, 15 N. P. n. s. 49 (1913), 

And for malicious prosecution. Canton Assn. v. Slayman, 99 O. 
S. 28 (1918). 

Land acquired by a cemetery association, not used for profit, but 
not laid out and allotted or prepared for use as a burial ground is 
not exempt from taxation. Rep. Atty. Gen. 1914, p. 1435. 

A building used as a residence for the cemetery superintendent, 
erected by the superintendent on land set apart and used for burial 
purposes, is exempt from taxation. Rep. Atty. Gen. 1914, p. 1435. 


Section 10099. (How land for entrance secured.) When 
in the judgment of the officers of a cemetery association, it 
is necessary to secure additional land for the purpose’ of 
making an entrance to its ground, or to improve an entrance 
already made, the officers may apply to the county commis- 
sioners of the county in which the cemetery is located for the 
appointment of appraisers. Upon such application being 
made to them, they shall appoint three disinterested free- 
holders of the county as appraisers, whose duty it shall be to 
view the land sought to be obtained, appraise its value, and 
make due return of their appraisement to such commission- 
ers. When the cemetery association pays the amount of such 
appraisement, together with its cost, the title to the land 
shall vest in it. (R. S. See. 8574-1; April 6, 1893, 90 v. 153, 


§ 1.) 


Before the change in §10100 made by the ecodifying commission, 
this section and § 10100 were held unconstitutional for the reason that, 
through an error in the reference to other statutes, no provision was 
made for a jury on appeal. 

King v. Cemetery Ass’n, 67 O. S. 240 (1902). 


Section 10100. (Appeal.) An appeal may be taken from 
the appraisement so made to the probate court of the county 
in which such cemetery or entrance is located in the manner 
provided by law for appeals in road eases. (R. S. See. 3574-1; 
April 6, 1893, 90 v. 153, § 1.) 


Section 10101. (Sale of lots.) Burial-lots sold by such 
company or association shall be for the sole purpose of inter- 
ments, be subject to the rules prescribed by the company, or 
association, and be exempt from taxation, execution, attach- 
ment, or any other claim, lien, or process whatever, if used 
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exclusively for burial purposes, and in no wise with a view 
to profit. (R. 8. See. 3575; February 24, 1848, 46 v. 97,8 Oe 
S. & C. 227.) 


A lot in a municipal cemetery may be sold by its owner, and the 
conveyance need not be executed with the formalities of a deed. 
But the purchaser acquires no right to remove bodies already buried 
in the lot. Fraser v. Lee, 8 Ohio App. 235 (1917). 


Section 10102. (May sell land to be used as site for public 
monument.) Any cemetery association organized under the 
laws of this state may sell and convey by deed in fee simple 
to a corporation organized not for profit under the laws of this 
state for the purpose of erecting and maintaining a public 
monument or memorial to any distinguished deceased per- 
son, such portion of the real estate of the association as 1s 
selected and agreed upon between it and such corporation, 
which is not used by the association, and has not been dis- 
posed of by it for burial purposes; the sale to be at a price, 
payable in the manner, and on terms agreed upon between 
the association and such corporation. The land so sold and 
conveyed shall thereafter be exclusively owned, held and 
controlled by the corporation purchasing it for the interment 
of such a deceased person, and for the erection and mainte- 
nance thereon of such monument or memorial, and for no 
other purpose. (R. S. Sec. 3575a; April 1, 1904, 97 v. 66.) 


Section 10103. (Plat of grounds; powers.) Every such 
company or association shall cause a plat of its grounds and of 
the lots by it laid out, to be made and recorded, or filed in the 
recorder’s office of the county in which situated; the lots 
to be numbered by regular consecutive numbers. It may in- 
close, improve and adorn the grounds and avenues, erect 
buildings for its use, prescribe rules for inclosing and adorn- 
ing lots, and for erecting monuments in the cemetery, and 
prohibit any use, division, improvement, or adornment of a 
lot which it deems improper. An annual exhibit shall be 
made of the affairs of the company or association. (R. S. 
See. 3576; March 8, 1888, 85 v. 76; R. S. 1880; February 24, 
1848, 46 v. 97, §7; 8. & C. 227.) 


Section 10103 does not authorize the trustees of a cemetery asso 
ciation to prohibit the placing of markers on the graves of deceased 
soldiers as expressly authorized by G. OC. $2958. Rep. Atty. Gen. 
1913, p. 1428. 


Section 10104. (County commissioners may purchase road 


to cemetery.) On petition for that purpose by a turnpike 
road company, the commissioners of the several counties may 


bg 
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purchase so much of a turnpike road as lies between any 
city or village and cemetery or public burying ground, and 
make it a free road to such cemetery or burying-ground, 
the cost thereof to be paid out of the county bridge fund. 
So much of the road as is so purchased shall be kept in re- 
pair by the commissioners, and the cost of such repairs be 
paid for from the county general fund. (R. S. See. 3577; 
March 17, 1877, 74 v. 40, § 1.) 


Section 10105. (Exemptions.) Lands appropriated and 
set apart as burial grounds, either for publie or private use, 
and so recorded or filed in the recorder’s office of the county 
where they are situated, or any burial ground that has been 
used as such for fifteen years, shall not be subject to sale 
on execution on a judgment, to taxation, to dower, nor to 
compulsory partition. But land so appropriated and set apart 
as a private burial ground shall not be so exempt if it ex- 
ceeds in value the sum of fifty dollars. (R. S. See. 3578: 
March 8, 1888, 85 v. 76; R. S. 1880; 33 v. 11, §11, (§1); 
@. & C. 227.) 


Only the property specified in the statute is exempt from execu- 
tion. Execution may be levied on other property on an association. 
Canton Assn. v. Slayman, 99 O. 8. 28 (1918). 

Land acquired by a cemetery association, not used for profit, but 
not laid out and allotted or prepared for use as a burial ground is 
not exempt from taxation. Rep. Atty. Gen. 1914, p. 1435. 

A building used as a residence for the cemetery superintendent, 
erected by the superintendent on land set apart and used for burial 
purposes, is exempt from taxation. Rep. Atty. Gen. 1914, p. 1435. 

The exemption from taxation does not include exemption from as- 
sessment for local improvements. 

Lima v. Cemetery Ass’n, 42 O. S. 128 (1884). 

While the lands, so far as exempted, can not be sold, an assessment 
may be enforced by such remedies as the statutes and courts of equity 
afford. 

Lima v. Cemetery Ass’n, 42 O. S. 128 (1884). 

Gilmour v. Felton, 2 W. L. B. 158 (1877). 

Under a former special statute (R. S. § 3581), providing for exemp- 
tion for taxation, it was held that the mere purchase of additional ground 
on which some work had been done in preparing it for burial purposes, 
but which had not been platted, and in which no interments had been 
made, did not exempt it from tax. 

German Cemetery v. Brooks, 8 C. ©. 439; 4 C. D. 478 (1894). 


Section 10106. (Land shall not be mortgaged or sold on 
execution.) Lands sold and conveyed under the provisions of 
Section ten thousand one hundred and two, so long as they 
are held and used for the purposes designated therein, shall not 
be mortgaged, nor be subject to sale for debt on execution or 
otherwise. (R. S. See. 3578a; April 1, 1904, 97 v. 67, § 2.) 
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Section 10107. (May act as soldiers’ monumental associa- 
tion.) Such a company or association may act either as a 
soldiers’ monumental or as a cemetery association, and, as it 
elects take charge of the management of cemetery grounds, 
or monuments especially erected in honor of soldiers or sea- 
men who have died in the service of the state, or of the 
United States, or both. Monuments, and the surroundings 
thereof, erected in honor of deceased soldiers or seamen, shall 
be protected by and under the penalties prescribed in the 
statutes for the protection of cemeteries and burial-grounds. 
(R. S. See. 8579; March 16, 1865, 62 v. 44, §1; S. & C. 68.) 


Section 10108. (Officers may appoint policemen.) The 
trustees, directors, or other officers of a cemetery company or 
association, whether incorporated or unincorporated, and 


ne am 


township trustees having charge of township cemeteries, may — 


appoint as many day and night watchmen of their grounds 
as they deem expedient. Such watchmen, and all superin- 
tendents, gardeners and agents of such company or associa- 
tion or of the township trustees, stationed on the grounds, 
may take and subscribe, before any mayor or justice of the 
peace in the township where the grounds are situated, an 
oath of office similar to the oath required by law of con- 
stables. Upon taking such oath, such watchmen, superin- 
tendents, gardeners, or agents shall have and may exercise 
all the powers of police officers within and adjacent to the 
cemetery grounds. (R. S. See. 3580; April 12, 1889, 86 v. 
254; Rev. Stat. 1880; April 6, 1869, 66 v. 48, §2; S. & S. 69.) 


Section 10109. (How receipts and income applied.) The 
receipts and income of such a company or association, wheth- 
er derived from the sale of lots, from donations, or otherwise, 
shall be applied to the payment for such lands, to the laying 


out, preservation, protection and establishment of the ceme-, 


tery, the avenues within it, to the erection of necessary build- 
ings, and to the general purposes of such company or asso- 
ciation. No debts shall be contracted in anticipation of fu- 
ture receipts, except for the original purchase of the land, and 
laying out, inclosing, and embellishing the grounds, and 
avenues therein. No part of the proceeds of land sold, or of 
the funds of such a company or association, shall ever be 
divided among its stockholders or lot-owners. All its funds 
must be used exclusively for the purposes of the company oF 
association, as above herein specified, or invested in a fund 
the income of which shall be so used and appropriated. (R. 
S. See. 3582; April 6, 1870, 67 v. 35, § 2.) 
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Section 10110. (May accept and execute certain trusts.) 
Every cemetery company or association may take, hold, pos- 
Sess, use, enjoy, and occupy such property of any kind as 
legally is given, granted, or devised to it, for the purpose 
of building or repairing fences, graves, vaults, monuments, 
walks, cemetery lots, drives, or avenues in its cemetery, or 
for the purpose of building or repairing therein any particu- 
lar fence, cemetery lot, grave, vault, monument, walk, drive, 
or avenue, and appropriate such property, or the proceeds 
thereof, to any of the foregoing purposes according to the 
terms of the trust for which it was given, granted, or de- 
vised. (R. 8. Sec. 3583; April Ld ASIC; 13 v2 2109/81.) 


Section 10111. (May hold land in a village.) Any asso- 
ciation of persons who have been and are acting as a cemetery 
association, and have purchased and improved land for ceme- 
tery purposes, paid for by subscriptions of lot-holders and 
the sale of lots, and who are acting through a board of 
trustees chosen by members of the association, when the lands 
thus occupied have been brought or held within the corpor- 
ate limits of a village subsequently to the time of their pur- 
chase and improvement, may become incorporated for ceme- 
tery purposes, as though the lands held by the association 
were outside of such corporate limits. (R. S. See. 3584; May 
f, 1878, 75 v. 182, § 1.) 


Section 10112. (Powers of certain corporations.) Any 
association organized under the preceding section, as the sue- 
cessor of the original association, through and by its econ- 
currence, may take possession of, hold, and use for cemetery 
purposes, all the property belonging to and held by the origi- 
nal association for such purposes. (RB. 8S. Sec. 3085; May 7, 
£878,.75 v. 132, § 2.) 


Section 10113. (Rights of lot-owners assured.) All rights 
of lot-owners in the cemetery grounds of the original asso- 
ciation are reserved and assured to them, and made valid, 
without reference to the form of conveyance issued to them 
by the trustees of original association. (R. S. See. 3586: 
May 7, 1878, 75 v. 182, § 3.) 


Section 10114. (Rights and powers of crematory asso- 
ciations.) Any company or association incorporated for the 
erection and maintenance of a crematory or other place or 
building for cremating the dead, may exercise all the rights 
and powers conferred by this chapter, subject to its condi- 
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tions. But no building shall be erected for such a purpose 
within two hundred yards of a dwelling-house, unless its 
owner gives his consent. It also shall be unlawful for any 
person, persons, company, association or firm to establish a 
morgue on a street or part thereof upon which are dwelling- 
houses, unless the owner or occupants thereof within two 
hundred yards of the proposed morgue give their written 
consent thereto. These provisions shall not apply to a crema- 
tory already built, or morgue already established. (R. S. 
See. 3586a; April 3, 1900, 94 v. 95; April 11, 1893, 90 v. 161.) 


In the interpretation of G. C. § 10114, the word morgue, being with- 
out definition in the statute itself, must be given its usual and commonly 
accepted meaning which is, a place or dead-house, where the bodies of 
persons found dead are exposed for identification so that they may be 
claimed by their friends. And the Legislature in the enactment of the 
section must be held to have used and employed the word in that sense, 
and as descriptive of such a place. 

This section does not prohibit the location of an undertaking estab- 
lishment on a residence street, nor make it unlawful to receive, care for 
and keep temporarily in an undertaking establishment thus located, in a 
private room thereof and unexposed to public view, the bodies of known 
and identified dead which are from time to time taken to such under- 
taking establishment at the instance and request of relatives or friends 
of the deceased that funeral services over the bodies may be held and 
conducted at that place. 

Koebler v. Pennewell, 75 O. 8S. 278 (1906). 


Section 10115. (Sale of certain associations; proceeds.) 
The trustees of a cemetery association, whose cemetery is 
within the limits of a city or village, interments in which 
have been prohibited by ordinance thereof, or whose ceme- 
tery is abandoned as a place for the burial of the dead, or 
which association is involved in debt it is unable to pay, 
may apply by petition to the common pleas court of the 
county wherein such cemetery is located, for the sale of the 
whole or a portion of its grounds, and the court may order 
the whole or a portion thereof to be sold. The money de- 
rived from such sale, under direction of the court, shall be 
applied to the costs and expenses of the removal and reinter- 
ment of the remains of the dead therein, and to the payment 
of any debts of such association. Any surplus must be in- 
vested upon interest, and the income therefrom applied to 
keeping in repair the unsold portion thereof, or if the entire 
premises be sold, the surplus shall be divided pro rata 
among the lot-owners. The court shall grant such time for 
the removal of the dead, after the confirmation of such sale, 
as it deems necessary. (R. S. § 3586-1; February 1, 1888, 85 
v. 7, §1; April 29, 1885, 82 v. 164.) 


Section 10116. (Notice of application; order of sale.) 
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Notice of the filing of such application shall be given by 
publication in some newspaper of general circulation in the 
county where it is filed, for four consecutive weeks, setting 
forth the object and prayer thereof, and that any person 
claiming an interest in the subject matter of such petition 
may appear and file an answer therein. On final hearing of 
the case, the court shall make such order or decree as will 
best secure the rights of the persons having an interest in 
such cemetery. (R. S. See. 3586-2; April 29, 1885, 82 v. 
164, § 2). 


Section 10117. (May create sinking fund.) A cemetery 
association which has been organized under a general or 
special law may create a sinking fund, out of surplus money 
on hand, or which has been given to it by will, deed or other- 
wise. (R. S. See. 3586-3; April 3, 1883, 80 v. 91.) 


Section 10118. (How such funds invested.) A cemetery 
association so organized may invest money appropriated to 
such sinking fund in bonds of the United States, state of 
Ohio, or of a city therein, or loan it upon first mortgage of 
real estate in this state worth double the loan, or upon ecol- 
lateral of any of the above securities of equal face value with 
the loan. But it shall not be lawful to loan such money to a 
member of the cemetery board. (R. S. See. 3086-4; April 3, 
1883, 80 v. 91, § 2.) 


Section 10119. (How expended.) All moneys thus appro- 
priated to a sinking fund, and interest derived thereon shall 
be held exclusively for the enlargement of cemetery grounds, 
their improvements, repair or adornment, or for constructing 
or keeping in repair buildings, monuments or other 
structures deemed necessary or appropriate for cemetery 
grounds, and not be appropriated or used for any other pur- 
pose. (R.S. Sec. 3586-5; April 3, 1883, 80 v. 91, § 3.) 


Section 10119-1. (Providing for transfer of lands and im- 
provements from one association to another.) When in the 
judgment of the trustees of any association of persons who 
have been and are acting as a cemetery association and have 
purchased and improved land for cemetery purposes, the wel- 
fare of all concerned in the lands go purchased and improved 
would be subserved by transferring such lands and mprove- 
ments and other assets of such association to another associa- 
tion incorporated under the laws of Ohio for cemetery pur- 
poses, said trustees shall call a meeting of the members of the 
association of which they are the trustees by giving notice of 
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such meeting for two consecutive weeks in a newspaper of 
general circulation in the county in which said cemetery is 
located, specitying the place, time and object of such meet- 
ing; and a majority of the members of such association shall 
constitute a quorum for the transaction of business, and if 
by a majority vote of the members of such association the 
trustees be authorized to convey and transfer the lands and 
improvements and other assets aforesaid to another cor- 
poration duly organized as aforesaid for cemetery purposes 
and lawfully electing to accept such transfer said trustees 
may and are hereby empowered to execute a deed of con- 
veyance and transfer of said lands, improvements and other 
assets to said other corporation. 

It shall thereupon be incumbent upon the corporation to 
which said conveyance and transfer is made to carry out the 
objects and purposes for which said original association was 
formed and to apply any moneys received by it from said 
original association in laying out, preserving, protecting and 
embellishing said cemetery. 

All rights of lot owners in the cemetery ground of the 
original association are reserved and assured to them and 
made valid without reference to the form of conveyance 
issued by the original association. (May 9, 1913, 103 v. 
847, § 1.) 
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§ 10200. Corporations for the ap- Other Companies. 
prehension and_convic- 
tion of criminals. 


§10201. Election of officers; by- § 10207. Dock companies, 
laws. § 10208. Ferry companies. 

§ 10202. Deputies. R 10209. Fruit companies. 

§ 10203. May arrest without a war- 10210. Certain corporation may 
rant. purchase or lease real 

§ 10204. Mav obtain a warrant. estate. 

§ 10205. Assessments. § 10211. Stock-yard companies. 

§ 10206. Reimbursement of ex- § 10212. Consolidation of public 
penses by county. service companies. 

HYDRAULIC. 


Section 10120. (May enter upon land for survey.) <A 
company incorporated under the laws of this state for 
hydraulic or manufacturing purposes, to which the board of 
public works, for a stipulated revenue, leases and grants the 
right to use the surplus water of a publie canal to propel its 
machinery, may enter upon land or across which it desires to 
build, excavate, or construct its hydraulic canal, race-ways, or 
water-channel, for conveying and discharging such surplus 
water to and from the point at which such company desires 
to employ it, and survey the route thereof. (R. S. See. 
3562; April 5, 1866, 63 v. 147, §1; S. & S. 172.) 


Section 10121. (May appropriate land.) Such company 
may appropriate so much land as it deems necessary for its 
canal, race-way, or water-channel, with the necessary cul- 
verts, waste-weirs, aqueducts, water-gates, abutments, and 
fixtures, and a right of way over adjacent lands sufficient to 
enable it to construct and repair these, if the probate court, 
in the proceedings instituted for that purpose, finds that the 
erection and operation of its proposed works will be subservi- 
ent to the public welfare. (R. S. Sec. 3563; April 5, 1866, 63 
mm 147, §§ 2, 3, 4; S. & S. 172, 178.) 


Section 10122. (May borrow money and secure loan.) 
For the purpose of repairing, completing, or extending its 
work, a hydraulic company may borrow money to an amount 
not exceeding one-half of its capital stock actually paid in, 
and secure the payment thereof by the issue of bonds or 
notes, bearing interest not to exceed a legal rate, and secured 
by mortgage on its real estate, or part thereof. Such bonds 
or notes shall not be issued without the assent in writing of 
the holders of a majority of the stock in the company. (R. 
S. See. 3565; April 25, 1873, 70 v. 160, § 1.) 


Section 10123. (Consolidation.) A hydraulic company 
organized under the laws of this state, may consolidate with 
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any other hydraulic company in this or an adjoining state, 
when the works of such companies are connected or pro- 
posed to be connected, which consolidation shall be by an 
agreement of the corporations, duly ratified by a vote of the 
holders of two-thirds of the stock of each company. When 
so consolidated the companies shall constitute one company, 
and take such name as the agreement designates. If both are 
organized under the laws of this state, the consolidated com- 
pany shall possess all the rights, privileges, and franchises of 
each of the corporations parties in the agreement. If one is 
organized under the laws of another state, the consolidated 
company shall possess all the rights, privileges, and fran- 
chises of the company organized under the laws of this state, 
and in either case possess and hold all the property and 
rights of action, subject to all liens upon the respective pro- 
perty of each company. All debts, habilities, and duties of 
either of the companies thenceforth will attach to the new 
company, and may be enforced against it. (R. 8S. See. 3566; 
Apr2ty LOTAN6o wy AiTy Sly) 


Section 10124. (Notice of meeting for such purpose.) 
The notice of a meeting to take into consideration the agree- 
ment to consolidate, must be given to the stockholders of 
such companies, by their respective secretaries, by publica- 
tion in a newspaper printed and published in the county 
where such corporation is located, thirty days previous to 
such meeting, stating the object of the meeting. A printed 
copy of the notice shall be sent by the secretary of each 
company, by mail, to any stockholder whose residence is 
out of the county. The publication and sending of the notice 
must be certified by the secretaries on their respective record 
books. (R. S. Sec. 3567; April 27, 1872, 69 v. 177, § 2.) 


Section 10125. (Proceedings at meeting.) At the meet- 
ing so ealled the stockholders shall take into consideration 
the agreement to consolidate, and after its adoption appoint 
the time and place for the election of directors and other ~ 
officers of the new corporation, a certified copy of which, and 
of the proceedings and vote on the consolidation, must be 
certified by the officers of such meeting, under their seals, be 
acknowledged by them before an officer authorized to take 
acknowledgements of deeds, and forthwith be filed in the 
office of the secretary of state. A copy of the agreement and 
act of consolidation so filed and duly certified by the secre- 
tary of state, shall be evidence of the existence of such con- 
solidated company. (R. S. See. 3568; April 27, 1872, 69 Vv. 
177, § 3.) 
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Section 10126. (When water may be drawn from canals.) 
All canal companies and persons having oversight of a canal 
are prohibited from drawing off the water from such canal 
for the purpose of cleaning it out, or making the general 
annual repairs thereof, and from allowing the water to 
remain out of it between the thirtieth day of June and the 
thirtieth day of September in any year. If such a company 
or person violates this section, it or he shall forfeit and pay 
to the state not less than five hundred nor more than three 
thousand dollars, to be recovered in a civil action, before 
any court having jurisdiction thereof. (R. S. Sec. 3569; Jan- 
mary 31, 1845, 43 v. 17, §1; S.-& C. 225.) 


Section 10127. (What provisions applicable.) The pro- 
visions of law for the foreclosure of a mortgage of a turn- 
pike or plankroad, and the sale thereof upon such mortgage, 
or execution, shall apply to the foreclosure of a mortgage of 
the canal of any company, and to the sale thereof on such 
proceedings or on execution. (R. S. See. 3570; April 16, 
1807, 54 v. 179, §§ 1, 2; S. & C. 339.) 


Section 10128. (Construction of dams, pipe lines, etc.) 
Any company or companies organized for the purpose of 
erecting or building dams across rivers or streams in this state 
to .raise and maintain a head of water, or for constructing 
and maintaining canals, locks, and race-ways to regulate and 
earry such head of water to any plant or power house where 
electricity is to be generated, or for erecting and maintaining 
a line or lines of poles whereon to attach or string wires or 
cables to carry and transmit electricity, or for transporting 
natural gas, petroleum, water or electricity, through tubing, 
pipes or conduits, or by means of wires, cables or conduits, 
or for storing, transporting or transmitting water, natural 
gas or petroleum, or for generating and _ transmitting 
electricity, may enter upon any private land for the purpose 
of examining or surveying a line or lines for its tubing, 
pipes, conduits, poles and wires, or for a reservoir, dams, 
canals, race-ways, plant or power house, and for ascertaining 
the number of acres overflowed by reason of the construction 
of such dam or dams, and may appropriate so much thereof 
as is deemed necessary for the laying down or building of 
such tubing, conduits, pipes, dams, poles, wires, reservoir, 
plant and power house, as well as the land overflowed, and 
for the erection of tanks and reservoirs for the storage of 
water for transportation and the erection of stations along 
such line or lines, and the erection of such building as may 
be necessary for the purpose aforesaid. (R. S. See. 3878; 
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April 23, 1904, 97 v. 300; April 16, 1900, 94 v. 382; March 24, 
1888, 85 v. 114, 115; R. S. 1880; March 30, 1875, 72 v. 151, 
§§ 1, 2; April 29, 1872, 69 v. 194, § 4.) 


An oil and gas company is not authorized to operate a pipe line ex- 
cept for the transportation of its own product. 

Rep. Atty. Gen. 1908-1909, pp. 79, 69. 

Rep. Atty. Gen. 1909-1910, p. 148. 

Sections 10128 et seq. were originally enacted for pipe line com- 
panies organized for transportation purposes only. But they may 
apply also to public utility companies transporting gas to their 
patrons. Columbus v. Gas Co., 13 N. P. n. s. 394, 396, 397 (1910); 
Bac, 88) OF Ss-547. 

By its incorporation, making and adopting plans and surveys, 
passing certain resolutions, determining to proceed with the con- 
struction of dams and reservoirs, adopting descriptions and develop- 
ment programs, and commencing judicial proceedings to acquire rights 
in a stream, a hydro-electric power company does not acquire such 
priority in the stream as will prevent a municipality from thereafter 
appropriating the water thereof for a water supply under G. ©. § 3677. 
Sears v. Akron, 246 U. S. 242 (1918); 16 O. L. BR. 96. 

Incorporation of a hydro-electric company under §§10128 and 
10134, and a resolution by its directors for the appropriation of cer- 
tain lands, does not give the corporation rights in the streams de- 
scribed in such resolution to the exclusion of all others. Cuyahoga 
River Power Co. v. Traction Co., 252 U. S. 389 (1920). ‘ 

Jurisdiction of federal courts in suit to enjoin a municipality | 
from taking property of a hydro-electric power company, without , 
compensation, for a municipal water supply, see Power Co. v. Akron, 
240 U. S. 461 (1916); reversing, 210 Fed. 524. 


Section 10129. (How right acquired.) Such appro- 
priation shall be made in accordance with the law providing 
for compensation to the owners of private property appro- 
priated to the use of corporations. So far as the rights of 
the public therein are concerned, the county commissioners — 
as to county and state roads, the township trustees as to 
township roads, and the councils of municipal corporations 
as to streets and alleys in their respective jurisdictions, sub- 
ject to such regulation and restrictions as they prescribe, 
may grant to such companies, the right to lay such tubing, 
pipes, conduits, poles and wires therein. But the right to — 
appropriate for any of the purposes above specified, shall 
not include or extend to the erection of any tank, station, 
reservoir, or building, or lands therefor, or to more than one 
continuous pipe, conduit or tubing or land therefor, in or 
through a municipal corporation, unless the council first con- — 
sents thereto. (R. 8. Sec. 3878; April 23, 1904, 97 v. 300; 
April 16, 1900, 94 v. 382; March 24, 1888; 85 v. 114, 115; RB. 
S. 1880; March 30, 1875, 72 v. 151, §§1, 2; April 29, 1872, 
69 v. 194, § 4.) 


Prior to the constitutional amendments of 1912 sections 3714 and 
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10129 authorized a municipality to make a contract with a gas com- 
pany or other public utility to use its streets in consideration of the 
payment of a lump sum or a percentage of its gross receipts. Gas 
Co. v. Columbus, 96 O. S. 530 (1917). 

This section does not extend the right of eminent domain to 


2 


more than one line. Columbus v. Gas Co., 13 N. P. ns. 394, 397 
mi7i0); sg. ¢,-88 0, 8. 547, 


Section 10130, (Right to appropriate public way, how ac- 
quired.) Nothing in the two preceding sections shall be con- 
strued to confer power to appropriate any portion of any 
street, alley, highway or other public way or land, or to con- 
fer any right in any street, alley, highway or other publie 
way or land situated within any municipality, without its 
consent. (R. S. Sec. 3878; April 23, 1904, 97 v. 300: April 
16, 1900, 94 v. 382; March 24, 1888, 85 v. 114, 115: R. 8. 
1880; March 30, 1875, 72 v. 151, §§ 1, 2; April 29, 1872, 69 
v. 194, § 4.) 


Section 10131. (Reservoirs in certain places prohibited.) 
No reservoirs for the storage or transportation of water shall 
be constructed within the corporate limits of any municipal 
corporation or any public park, and all excavations, except 
reservoirs for storage and transportation of water, shall be 
well filled by such company, and so kept by it. (R. S. See. 
3878; April 23, 1904, 97 v. 300; April 16, 1900, 94 v. 382; 
March 24, 1888, 85 v. 114, 115; R. 8. 1880; March 30, 1875, 
72 v. 151, §§ 1, 2; April 29, 1872, 69 v. 194, § 4.) 


Section 10132. (Common carrier. Authority to grant by 
lease to companies certain rights and privileges.) Such com- 
pany or companies, for the purpose of transporting natural 
gas, oils, water and electricity shall be common earriers and 
shall be subject to all the duties and liabilities of such carriers 
under the laws of this state; and the superintendent of pub- 
le works is hereby authorized upon the approval of the 
governor and attorney general indorsed thereon in writing, 
to enter into leases or agreements with such company or 
companies for a period of twenty-five years and upon such 
terms as he may deem for the best interests of the state, 
granting to such companies the right to flow, transport and 
convey water from the dams or reservoirs, built by such 
company or companies under the authority granted in section 
10128 of the General Code, through, over and upon any of 
the lands of the state or channels or beds of any of its 
reservoirs, lakes, canals, races, acqueducts or water courses; 
but no rights or privileges granted by any such leases or 
agreements shall in any wise interfere with the navigation 
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of the canals of the state, nor the control and maintenance 
of the state reservoirs as public parks or pleasure resorts, 
nor the sale of water by the state nor shall the state be held 
to incur any liability on its part under such leases or agree- 
ments to continue to maintain such canals, races, channels 
or water courses, or to continue the use thereof, and all 
such leases shall contain a clause giving the superintendent 
of public works such control over all waste-gates and wickets, 
controlling the flow of water into state reservoirs or canals, 
as may be necessary to maintain the proper level of the 
state’s reservoirs and canals, and to prevent the flowing into 
such reservoirs and canals of such quantities of water as 
might damage or impair any property of the state or of its 
lessees. (107 v. 428; R. S. Sec. 3878; April 23, 1904, 97 v. 
300; April 16, 1900, 94 v. 382; March 24, 1888, 85 v. 114, 
115; R. S. 1880; March 30, 72 v. 151, §§ 1, 2; April 29, 1872, 
69 v. 194, § 4.) 


The provision of the federal interstate commerce act, making pipe 
lines common carriers was held constitutional. Pipe Line Cases, 234 
U. 8. 548 (1914). 

A pipe line is a private enterprise, although the public has an 
interest. A right of way over private property for a pipe line is not 
a public easement, such as a highway. Kunkle v. Beck, 1 Ohio App. 
70; 18 C. C. n. s. 565 (1913). 


Section 10133. (May hold certain property.) Such a com- 
pany may take, by purchase or otherwise, and hold, such 
real and personal estate, and erect or purchase the necessary 
buildings and machinery for carrying on the business, im- 
cluding all the necessary equipments and appendages of the 
business, such as tubing, pumps, tanks, telegraph apparatus, 
and engines, as may be necessary to transport oils and water 
through tubes and pipes. (R. S. See. 3879; April 25, 1868, 
65 v. 109, § 2.) 


Section 10134. (Further powers of such companies.) 
Such a company may transport, store, insure and ship nat- 
ural gas, petroleum or water, and transport and store water, 
for the purpose of furnishing it to engineers employed im 
developing for, or in the production and transportation of pe- 
troleum, and for that purpose it may lay down, construct 
and maintain the necessary pipes, tubing, tanks, machinery 
and arrangements. (R. S. Sec. 3880; March 24, 1880, 85 Vv. 
114, 115; R. S. 1880; March 30, 1875, 72 v. 151, §2; April 
16, 1900, 94 v. 382.) 
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MINING AND MANUFACTURING. 


Section 10135. (Manufacturing companies shall keep cer- 
tain accounts.) At some place within one of the counties in 
which its business is carried on, every manufacturing com- 
pany shall establish and keep a principal office, at which shall 
be kept accurate accounts exhibiting its financial condition, 
its capital stock or shares, all its property of every descrip- 
tion, and credits, subject to taxation. Such accounts shall at 
all times be subject to the inspection of any assessor law- 
fully authorized to assess such property and credits. Notice 
of the place where such office is established, and of any change 
thereof, shall be published in some newspaper of general 
circulation in such county. The principal accounting officer 
of the company shall be a resident of this state. (R. S. See. 
3855; March 30, 1857, 54 v. 72, § 82.) 


The “principal office” required by this section and “the principal place 
of conducting the business of the corporation” under § 11938 are the same. 
The legislative intent was to fix the situs of all such manufacturing com- 
panies, and the place where their personal property was returnable for 
taxation, and where they might be sued. 

Mercantile Trust Co. v. Etna Iron Works, 4 ©. C. 579, 588; 2 GC. D. 
718 (1890). 

This section does not require a certificate of change of principal 
office to be filed with the secretary of state. 

3 Opins. Atty. Gen. 280 (1884). 


Section 10136. (May extend their operations.) A com- 
company incorporated for manufacturing purposes, upon a 
vote of the holders of a majority of its stock, may extend its 
manufacturing operations to articles in the same line of busi- 
ness, not authorized by the terms of the original articles of 
incorporation. After making a certificate of the vote, 
specifying therein how far the manufacturing operations are 
to be extended, verified by the oath of its president, and filing 
it in the office of the secretary of state, the company may 
manufacture and sell such articles as are named or otherwise 
provided for in the certificate. (R. S. See. 3856; April To 
1861, 58 v. 58, § 1.) 

A manufacturing company which, as an incident to its business, 


furnishes electric current to consumers for light, heat or power pur- 
poses is a public utility.- Rep. Atty. Gen. 1913, p. 545. 


Section 10137. (Powers of mining and manufacturing 
corporations.) Any company incorporated under the laws of 
this state, for the purpose of mining or boring for petroleum 
or rock oil, or coal oil, salt or other vegetable, medicinal or 
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mineral fluid, in the earth, or for refining or purifying them, 
quarrying stone, marble, or slate, mining coal, iron, copper, — 
lead or other minerals, or manufacturing them, or engaged 
in the manufacturing of articles composed in the whole of 
iron or part of iron and wood, or for manufacturing cotton 
or woolen fabrics in whole or in part, or both, and carrying 
on business connected with the main objects of such eor- 
poration may, in its corporate name, carry on its business, 
or so much thereof as is convenient, in any county in this 
state, or beyond the limits of this state, and there hold any 
real or personal estate necessary or convenient for conduet- 
ing it. (R. 8S. Sec. 3862; March 26, 1883, 80 v. 76; R. 8. 
1880; April 13, 1874, 71 v. 69, §1; April 13, 1865, 62 ¥: 
143, § 1.) : 


Except as authorized by this and the following sections the “single ~ 
purpose” rule controls. (See note to § 8623.) 

Rep. Atty. Gen. 1910-1911, p. 229. 

Rep. Atty. Gen. 1911-1912, p. 64. 

It is said that this section does not authorize refining companies to 
engage in manufacturing articles composed in part of wood and in part 
of some metal other than iron. 

Rep. Atty. Gen. 1910-1911, p. 229. 

The power to acquire and deal in timber lands can not be included 
in articles of incorporation as incidental to the main purpose of mining 
oil, gas and coal. 

Rep. Atty. Gen. 1909-1910, p. 147. 

This section does not authorize the joinder, in articles of incorpora- 
tion, of the purposes of mining with the purposes of manufacturing and 
dealing in artificial ice, or of dealing in hay, grain, flour and feed. 

Rep. Atty. Gen. 1909-1910, p. 103. 

The several corporate purposes authorized by this section and § 10139 — 
can not be joined with power to deal in the articles manufactured as 
“agent, factor and broker.” 

Rep. Atty. Gen. 1909-1910, p. 121. 

A corporation may sell products mined and manufactured by itself, 
and may supply its customers with such products, regardless of whether 
they are of its own production and manufacture, but such business must 
be limited to that necessarily and properly incidental to the principal 
business of the corporation. 

Rep. Atty. Gen. 1908-1909, p. 121. 

A manufacturing company may, as an incident to its business, 
purchase and sell patent rights. But a corporation formed for the 
purpose of déveloping certain inventions may not include in its 
articles the purpose of manufacturing and selling the articles to 
which the patent processes are applicable. Rep. Atty. Gen. 1911-1912, 

ee 25 
: The dealing in refineries or gas works, apart from those used by 
the corporation in its business, is unauthorized. Rep. Atty. Gen. 
1909-1910, p. 147. . 

The power to own and operate pipe lines can not be joined with 
power to mine and manufacture oil, gas and coal. An oil and gas 
company can only operate a pipe line for the transportation of its own 
product. Rep. Atty. Gen. 1909-1910, p. 148; Rep. Atty. Gen. 1908- 
1909, p. 79. 
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A mining company can not be authorized to deal generally in 
real estate. Rep. Atty. Gen. 1908-1909, Wea ties 

After the incorporators have stated the corporate purpose in the 
articles of incorporation, the powers of the company are fixed by 
general laws. Humboldt Min. Co. v. American, ete., Co., 62 Fed. 356; 
BO..F.. Dy 153, (Ov 0. A..1894), 


Section 10138. (May subscribe for stock in transpor- 
tation companies.) The directors of such company may 
authorize its president, or other proper officer, to purchase or 
subscribe for, in the name of the company, such an amount of 
the stocks of any railroad, or other transportation company, 
as they deem necessary, in order to procure proper facilities 
for transportation for the manufactories, mines, or other 
works of the company. But the written consent of the hold- 
ers of two-thirds of the capital stock of the company to 
such subscription or purchase first must be had. (R. S. See. 
3863; April 13, 1874, 71 v. 69, § 2.) 


Power to acquire stock in other corporations, generally, see § 8683. 

A railroad company is not authorized to acquire stock in a coal 
mining company. State v. Railway Co., 12 C. CG. n. s. £9,595 21 G. De 
175 (1909); Railway Co. v. Burke, 19 W. L. B. 27 CC2 Bb. 21887). 

This section does not authorize a coal company to construct or 
operate a railroad. Barlotti v. Commission, 103 O. S. 647 (1921). 

Under the provisions of §10137 and this section the directors, 
having first obtained the requisite consent of the purchasing company’s 
stockholders, may, in the exercise of a sound discretion, determine 
what amount of stock it is necessary to subseribe for or purchase, 
whether a controlling interest or less. Mannington v. Railway, 8 O. L. 
R. 451, 473; 183 Fed. 133, 150; 16 O. F. D. 552 (U.S. C. C. 1910), 

A mining and manufacturing corporation may mortgage its real 
estate to guarantee the bonds of a railroad company, to enable it to fur- 
nish transportation facilities. 

Central Trust Co. v. Railway Co., 87 Fed. 815; 10 O. F. D. 328 (C. 

C. 1898). 

But a railway company is not authorized to guarantee the bonds of 
a coal mining company. 

State v. Railway, 12 C. C. n. s. 49; 21 C. D. 175 (1909). 


Section 10139. (Such companies may consolidate.) Any 
two or more such corporations may be consolidated in the 
manner and to the effect provided by law for the consolida- 
tion of railroad companies. (R. S. See. 3864; April 3, 1868, 
65 v. 50, § 1.) 


One corporation may be organized to conduct several classes of busi- 
ness which one corporation, formed by the consolidation of several cor- 
porations, is authorized to conduct. 

Rep. Atty. Gen. 1908-1909, pp. 62, 55, 89. 

Rep. Atty. Gen. 1904-1905, p. 78. 

See note to § 8623 Single purpose rule. 


Section 10140. (Certain conveyances must be made.) 
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When such agreement for consolidation has been duly rati- 
fied in the manner specified in the preceding section, the presi- 
dent and secretary of the company, which by the agreement, 
surrenders its name, properties, rights, and franchises, shall 
execute and deliver to the consolidated corporation proper 
deeds, assignments, and transfers, conveying to the consoli- 
dated corporation all of the rights, property, and effects of 
the corporation so surrendering its name and_ property. 
From and after the execution of such transfers it shall 
cease to be a corporation, or to exercise corporate rights. 
(R. S. See. 3865; April 3, 1868, 65 v. 50, § 4.) 


Section 10141. (May build a railroad.) Companies or- 
ganized for the purpose of mining, quarrying, or manufactur- 
ing, when such purpose is stated in the articles of incor- 
poration, may construct a railroad, with single or double 
track, with such side-tracks, turnouts, offices, and depots as 
they deem necessary to carry out the objects of the ineor- 
poration, from any mine, quarry, or manufactory, to any 
other railroad, or any canal, slack-water navigation, or other 
navigable water or place within or upon the borders of this 
state. In respect to such railroad they shall be subject to 
and governed by the provisions of chapter two of this title. 
(R. S. Sec. 3866; April 8, 1856, 53 v. 108, § 3.) 


Branch railroads to mines, see § 8757. 

A mining company having built a railroad under this section may 
change the office of its railroad under § 8744, but not its principal office, 
which can only be changed under § 8719. 

State v. Coal Co., 4 N. P. 115; 6 L. D. 178. 

Snow Fork, etc., Co. v. Railroad Co., 7 N. P. 191; 6 L. D. 178. 

The railroad authorized by this section is a private road for the bene- 
fit of the coal company and in no sense a public road. The road is to 
begin at a mine, etc., and end at a railroad or other outlet. 

Barlotti v. Commission, 103 O. 8. 647 (1921). 

State v. Railway Co., 12 C. C. n. s. 49, 60; 21 C. D. 175 (1909). 

An incidental purpose in the charter of a coal mining company to 
construct a railway from its mines to a railway or other outlet, does not 
constitute the mining company a railway or kindred company so as to 
make applicable §§ 8806 or 8683 authorizing a railway company to sub- 
seribe for and hold stock in another railroad or kindred company. 

State v. Railway Co., 12 C. C. n. s. 49, 60; 21 C. D. 175 (1909). 
This section does not authorize mining companies to appropriate land. 

Miami Coal Co. v. Wigton, 19 O. S. 560 (1869). a 

A railroad company is not authorized to transact a coal mining 
business. 

State v. Railway Co., 12 C. C. n. s. 49, 60; 21 C. D. 175 (1909). 

Railway Co. v. Burke, 19 W. L. B. 27 (C. P. 1887). : 

A coal mining company, which has purchased a_ public railroad 
at judicial sale, can not operate it as a private road to the exclusion 
of the public. State v. Black Diamond Co., 97 O. S. 24 (1917). 

A railroad company organized as such with power of emimen 
domain is impressed with a public interest and must furnish shippi™g 
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facilities without discrimination. Barlotti vy. Commission, 103 O. S. 
647 (1921). 

A manufacturing company, maintaining a switch engine and 
several tracks for use in shifting cars in its yards, is not a ‘‘railroad 
corporation’’ within the meaning of G. ©. § 9009, which requires rail- 
road corporations to block angles in switches, ete. Taggart v. Re- 
public, etc., Co., 141 Fed. 910 (C. C. A. 1905). 

Side tracks placed by a railroad company on the leasehold estate of a 
coal mining company, for the purpose of removing the coal, may be re- 
moved by the railroad company, over the objection of the lessor, on the 
abandonment of the premises by the coal company, where the lease per- 
mitted the removal of mining appliances by the mining company, on 
abandonment. 

Ambler v. Railroad Co., 9.C. C. n. s. 81; 19 C. D. 89 (1906). 


Section 10142. (Mining companies may acquire addi- 
tional powers.) A company organized for the purpose of 
mining coal, or iron ores and coal, or a part of whose busi- 
ness is the mining of iron ores and coal, upon a vote of the 
holders of two-thirds of its capital stock, may engage in the 
business of manufacturing iron from ores, or in any other 
branch of iron manufacture. But before it shall engage in 
such manufacture, by its president, it’: must execute a cer- 
tificate, under corporate seal, setting forth the particular 
branch or branches of iron manufacture in which it pur- 
poses to engage, and the place or places where the business, 
or any part thereof, is to be located, to be verified by the 
oath of the president, and acknowledged, certified, and 
forwarded to the secretary of state. Thereupon the company 
|} may carry on the business named in such certificate, in addi- 
tion to that named in the original articles of incorporation. 
(R. S. Sec. 3867; January 24, 1877, 74 v. 21, § 1.) 


Section 10143. (Company to manufacture iron may make 
steel.) Any company incorporated for manufacturing iron, 
upon a vote of the holders of a majority of its stock may 
} engage in and earry on the business of manufacturing steel 
in its branches. (R. 8S. Sec. 3857; April 2, 1866, 63 v. 67, § 1.) 


COMMERCIAL. 


Section 10144. (Officers of commercial organizations.) 
The officers of an incorporated board of trade, chamber of 
commerce or merchants’ exchange or other kindred asso- 
ciation, shall consist of a president, two vice-presidents, 
treasurer, secretary, and not less than ten directors, all of 
whom shall be members of the association, and be engaged 
in business at, or residents of the city or town where it is 
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established. They shall be elected by ballot at the annual 
meeting of the association, and hold their office for one year, 
unless, by its by-laws, the association provides a longer term 
for all or any of such officers, and until their successors are 
elected and qualified. The officers thus elected, together with 
the directors, shall constitute the. board of directors of the 
association. But the association may provide for the election 
of not less than ten directors, as aforesaid, and by its by- 
laws authorize them to elect a president, two vice-presidents, 
a treasurer and a secretary, and such additional directors 
as are necessary to complete the maximum membership of 
the board, all of whom must be mémbers of the association. 
The officers thus elected, together with the directors, shall 
constitute the board of directors of such association. All 
other officers, agents or committees deemed necessary for 
the interests of the association, shall be elected or appointed 
in such manner and with such powers as may be provided 
by the by-laws. In like manner the association may provide 
for the trial, suspension, fine or expulsion of any of its 
members by the board of directors constituted as herein 
before provided. Such association may make provision for 
the relhef and support of the families and dependents of 
deceased members. (R. S. Sec. 3827; January 24, 1876, 73 v. 
3, §4; R. S. 1880; March 5, 1883, 80 v. 40; April 4, 1894, 91 
v. 108.) 


Expulsion of members; grounds; procedure and remedies for wrong- 
ful expulsion. 

See note to § 8653. 

The declaration in the articles of incorporation of a chamber of com- 
merce that it “is formed not for profit” is not inconsistent with a pro- 
vision for capital stock, nor with a declaration that it is intended to pro- 
mote the prosperity of the city in which it is located; and its trustees or 
directors are personally liable for all debts contracted by them. 

Snyder v. Chamber of Commerce, 53 O. 8. 1 (1895). 

This section and § 10147 et seq. were held to authorize an association 
of tobacco dealers to appoint an inspector of leaf tobacco and the per- 
formance of his duties, at the instance of the members, was not a usurpa- 
pation of the duties of inspectors appointed under G. C. § 6041. 

State v. Casey, 38 O. S. 555 (1883). 


Section 10145. (May appoint committees of arbitration.) 
Such corporation may constitute and appoint committees 
of reference and arbitration, and committees of appeals, who 
shall be governed by such rules and regulations as may be 
prescribed in rules or by-laws for the settlement of such 
matters of reference as voluntarily are submitted for arbl- 
tration by members of the association, or by other persons — 
ne members thereof. (R. 8. Sec. 3828; April 3, 1866, 63 V- 

9, § 5.) | 
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Section 10146. (May require bonds from Officers.) Such 
corporations may receive and require from their officers, 
whether elected or appointed, good and sufficient bonds for 
the faithful discharge of their duties and trusts, conditioned 
and made payable as prescribed by the by-laws of the 
corporations, and may be ‘sued on, and the money collected 
and held for the use of the party injured, or such other use 
as is determined upon by the corporation. The president, a 
vice-president, or the secretary of the corporation, may ad- 
minister such oaths of office as are prescribed in its by-laws. 
(R. S. See. 3829; April 3, 1866, 63 v. 89, § 6.) 


Section 10147. (May appoint inspectors.) Every in- 
Spector, gauger, weigher, or measurer appointed by such an 
association shall be recognized as a legally appointed officer, 
for the duties pertaining to his position, in the city and 
county wherein the association is located, and shall be sub- 
ject to all the provisions and penalties of the laws relating 
thereto. The certificate of such appointee as to his official 
acts shall be evidence, and binding upon the persons interest- 
ed. (R. S. See. 3830; April 3, 1866, 63 v. 89, § 9.) 


See note to § 10144. 


Section 10148. (Inspectors, may appoint deputies.) Every 
inspector, gauger, weigher or measurer appointed by any 
board of trade or chamber of commerce organized in this 
State may appoint one or more deputies to be approved by 
the board of directors or board of officers of such board of. 
trade or chamber of commerce. Such inspector, gauger, 
weigher or measurer may take from his deputy a bond, with 
sureties, conditioned for the faithful performance of the 
duties of the appointment, but in all eases the inspector, 
gauger, weigher, or measurer shall be responsible for his 
deputy’s neglect of duty or misconduct in office. (R. S. See. 
3830a; April 6, 1883, 80 v. 98.) 


Section 10149. (Other like associations may have benefit 
of these provisions.) Any board of trade or chamber of 
commerce organized in this state may avail itself of the 
privileges and powers, in whole or in part, conferred by the 
five preceding sections, by making a certificate of its adop- 
tion thereof, under its seal, and attested by the signatures of 
its president and secretary, which shall be filed in the office 
of the secretary of state, and when so filed shall confer all 
privileges and powers so defined. (R. S. See. 3831; April 3, 
1866, 63 v. 89, § 11.) 


~ a 


G. C. § 10153 OHIO PRIVATE CORPORATIONS. 2076 


Section 10150. (Purchase or lease of grounds and erec- 
tion of buildings; authority to sell and convey.) Such an 
incorporated association may purchase or lease suitable 
erounds and erect thereon such buildings as the board of 
directors may deem proper, for its interest. It may lease 
any portion of such building, that is not occupied by or 
needed for its immediate use. Such association, by a two- 
thirds favorable vote of its board of directors, may sell and 
convey its real estate and may borrow money and execute 
and sell or otherwise dispose of its bonds or obligations se- 
eured by a mortgage of its property or otherwise. The 
president and secretary of such association, when so author- 
ized, shall sign all obligations and conveyances. (108 (Pt. 
1) v. 607; 74 v. 145, §1; R. S. 1880; 84 v. 33.) 


MARKET-HOUSE. 


Section 10151. (Market-house companies.) A company 
incorporated to construct and maintain a market-house may 
erect, establish, and maintain, at the place named in its ar- 
ticles of incorporation, a suitable building or buildings to be 
appropriated and used exclusively as a public market-house, 
for the sale and vending of meats, vegetables, and all other 
kinds of provisions, and of fruits, plants, and flowers, and all 
other articles commonly sold and vended in public market- 
houses or spaces, on market days, in market hours. (R. 5. 
Sec. 3858; April 19, 1861, 58 v. 92, §§1, 2.) 


Section 10152. (Powers of such companies.) Such com- 
panies may rent, lease, sell, or dispose of stalls, cellar vaults, 
or other divisions or spaces in their buildings, in the man- 
ner, and upon such terms and conditions, as the directors 
determine. A uniform rule in renting or leasing such stalls, 
cellar vaults, or other divisions or spaces must be established, 
printed, and hung in conspicious places in the buildings. 
3ut it may be changed, from time to time, by the directors. 
(R. S. See. 3859; April 19, 1861, 58 v. 92, § 8.) 


Section 10153. (Discrimination prohibited.) No prefer- 
ence shall be made, by any variation or difference in rates 
or prices, in favor of citizens of the city or village wherem 
the buildings are erected, and against farmers, butchers, oF 
producers not residing in such city or village, and no rule, 
regulation, order, or condition shall be made or exacted by 
any company to prevent farmers, butchers, or other persons” 
from disposing of their produce, meats, vegetables, or other 
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articles, in such quantities and upon such terms as they deem 
proper. (R. 8S. See. 3859; April 19, 1861, 58 v. 92, § 5.) 


Section 10154. (What company shall prohibit.) Such 
companies shall prohibit and prevent in their buildings the 
use of false weights or measures, the exposure or sale of any 
diseased or decaying meats or vegetables, and any offensive 
or injurious articles. (R. S. See. 3859; April 19, 1861, 58 v. 
m2, § 5.) 


Section 10155. (May keep streets unobstructed.) Such 
companies may keep the streets, alleys, or avenues in front 
of their buildings free, open, and clear of any obstruction 
from stoppage of wagons, carriages, or vehicles of any kind, 


or of horses, mules, or cattle, on market days, in market 
hours. (R. S. See. 3860; April 19, 1861, 58 v. 92, § 6.) 


Section 10156. (May construct sewers) When such a 
company erects its buildings in a city or village having a 
Sewer with which the company may connect sewers of its 
own construction sufficient to drain its buildings, it shall eon- 
struct such sewers, and so connect them. In cities and 
villages not having Sewers, such companies may construct 
sewers for the drainage of their buildings, and charge and 
receive a compensation for the tapping and use of them, or 
portions thereof. (R. S. See. 3861; March 13, 1861, 58 v. 
92, § 7.) 


SEWERAGE. 


Section 10157. (Sewerage companies.) A company or- 
ganized for the purpose of draining the streets, alleys. lots, 
commons, wharves, landings, or buildings of a city or village 
in this state, may construct and maintain sewers and drains, 
and lay conductors or pipe for conveying water and other 
liquid matter from the lots, houses, and streets, through and 
under the streets, sidewalks, publie highways, alleys, com- 
mons, wharves, or landings of any such city or village. 
Upon application by such company the council of any city, 
or village, may grant to it the privilege of exercising its 
corporate powers within the limits thereof, for such term of 
years, and upon such conditions and limitations, as may be 
deemed expedient. The city council, or the council of the 
village, may require from the company such reasonable se- 
curity as it deems necessary for the faithful performance of 
the duties imposed upon such company by law. (R. 8. See. 
3871; April 8, 1856, 53 v. 187, §5.) 
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Section 10158. (Grants and privileges prohibited.) No 
grant shall be made to such a company, and no power or 
privilege be conferred upon or exercised by it, which will 
interfere with the rights of any other corporation, or any 
person, nor shall any person be taxed without his consent 
for drainage or sewerage constructed by such company. 

Such companies shall be liable for all damages occasioned by 
their acts, negleets, or defaults to the rights of persons and 
other corporations. (R. 8S. See. 3871; April 8, 1856, 53 ¥, 
137, § 5.) 


Section 10159. (When municipality must purchase prop- 
erty of company.) When a city or village which has granted 
to such a company, for any term, the rights and privileges 
herein mentioned, and, at the expiration “ot the term, upon 
petition of the company, fails or refuses to renew the grant, 
the city or village shall purchase of the company its property, 
consisting of sewers, drains, and pipes actually laid and 
constructed, with the appurtenances, and the materials and 
fixtures appertaining thereto, on hand at the time of the 
expiration of such term, at a price not exceeding the actual 
cost thereof, for the use and benefit of the city or village. 
(R. 8. 3872; April 8, 1856, 53 v. 137, § 5.) 


Section 10160. (Municipality may contract with com- 
pany.) The council of any city, or village, in which such 
company is organized, may contract with it for the con- 
struction and use of such sewers or drains, for draining the 
streets, alleys, lots, commons, wharves, or grounds within 
the limits of the municipal corporation. The city or village 
shall not use the sewers or drains in any manner except by 
and with the consent of the company, and in the manner, 
and upon the terms and conditions, which are mutually 
agreed upon by the company and the city or village. (R. S. 
See. 3873; April 8, 1856, 53 v. 187, § 6.) 


Section 10160-1. (Owners outside municipalities permitted 
to use sewers.) The council of any city or village may per- 
mit the owners or association of owners of lots and lands 
abutting on roads or other highways entering such city or 
village to connect with and use the sewers of such city or 
village for carrying off sewage and drainage from such out- 
side lots or lands upon such terms as may be agreed upon 
between such council and the owners or association of own- 
ers of such outside lots or lands. (May 29, 1911, 102 v. 191.) 


Section 10161. (Company may prescribe rates.) Such 
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companies may prescribe the terms upon which owners and 
occupants of houses or lots may obtain the use of their sewers 
and drains for private purposes, and the rate of charge 
annually for such use, and also the terms upon which the 
city or village may use the sewers and drains for publ pur- 
poses. (R. S. See. 3874; April 8, 1856, 53 v. ISTy Siy) 


Section 10162. (Powers of municipalities not limited.) 
Nothing in the five preceding sections shall prevent any 
city or village from constructing sewers, or establishing and 
maintaining a system of sewerage, under the direction and 
by the authority of the municipal authorities thereof, not 
interefering, however, with the work of such company. (R. 
S. Sec. 3875; April 8, 1856, 53 v. 137, § 8.) 


PUBLIC AVENUE. 


Section 10163. (Avenue companies.) A corporation 
created for the purpose of construsting and maintaining a 
free public avenue shall construct and maintain its avenue 
at not less than fifty nor more than one hundred feet in 
width, of such materials as it deems proper. It shall not 
charge toll of any kind for the use thereof by the public, 
but may make and enforce all necessary and reasonable 
regulations for its use and preservation. If in laying out 
such avenue, it be necessary to enter upon and appropriate 
any lands or premises, the proceedings therefor shall be 
instituted and carried on as is provided by law for the 
appropriation of private property by municipal corporations. 
(R. S. Sec. 3823; April 16, 1879, 76 v. 62, §§ 1, 2.) 


See Turnpike and Plankroad companies, §§ 9229 to 9304. 


Section 10164. (When company may take tolls.) When 
such a company puts under contract five consecutive miles 
of such an avenue, and completes not less than two consecu- 
tive miles thereof to the acceptance of the county commis- 
sioners, or when the whole of an avenue is completed to 
such acceptance, the company may erect a toll-gate thereon 
for the collection of such tolls as turnpike and plankroad 
eompanies are allowed by law to collect. When a company 
completes to such acceptance five consecutive miles of an 
avenue, it may erect thereon two toll-gates, at such places 
as in the opinion of the directors will best subserve its 
Interests, for the collection of tolls. (R. S. See. 3824; April 
a1856, 538 v. 46, 3.) 
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Section 10165. (When consent of authorities necessary.) 
When in laying out such an avenue it becomes necessary to 
run through or along the line of any village, the board of 
directors of the avenue company shall obtain the consent 
of the council of the village to laying out the avenue through 
or along the territory over which they have supervision or 
control. (R. S. See. 3825; April 3, 1856, 53 v. 46, § 4.) 


Section 10166. (Authorities may surrender roads to com- 
pany.) If, on application being made to the council of a vil- 
lage, they are of opinion that the public good demands the 
laying out of such avenue, they may give their written con- 
sent to the laying out and construction thereof, which shall 
have the foree and effect of a full and complete release of all 
authority over the avenue within their corporate jurisdiction. 
The directors may lay out and construct the avenue through 
the territory of such village, and control it as though the 
village did not exist. (R. S. Sec. 8826; April 8, 1856, 53 v. 
46, § 5.) 


NAVIGATION. 


Section 10167. (Companies for improvement of navigable 
streams.) The directors of a company incorporated for the 
purpose of improving any stream of water, or part thereof, 
declared navigable by any law of this state, may prescribe the 
rates of toll the company shall receive for the passage of any 
boat or other watercraft through any lock upon such im- 
provement, or for the running of any boat or other water- 
eraft between the locks thereon. (R. S. See. 3854; April 6, 
1859, 56 v. 239, § 7.) 


Section 10168. (Transportation companies.) A com- 
pany organized for the purpose of transporting freight, or 
for towing purposes, on any of the navigable rivers of this 
state, or the lakes and navigable rivers bordering thereon,’ 
may build, purchase, and hold such number of steamboats, 
barges, or other vessels, and other personal property, and 
such real estate, in this and other states, as it deems neces- 
sary for its business, and sell it or any part thereof, i 
such manner and for such purpose as is prescribed by the 
rules and regulations of the company, not inconsistent 
with the laws of this state. The company may carry any 
articles of freight or produce, tow any barge or other vessel 
upon any of the navigable streams in this state, and om 
any of the lakes or navigable rivers bordering thereon. lt 
shall be governed by the same laws, not inconsistent with 
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this section, which govern individuals in such employments. 
(R. S. See. 3877; 66 v. 39, §4; 8. & C. 350.) 
Wharfboat as “watercraft.” 


See Gaff v. Flesher, 33 O. S. 453, 107. 
State v. Transportation Co., 23 O. 8S. 166. 


Section 10169. (Wrecking companies.) Any company 
or association organized for the purpose of wrecking boats 
and vessels, and saving them, and the property thereon, or 
property lost by damage or injury to boats or vessels, may 
build, purchase, and hold such number of boats, vessels, 
diving-bells, and other appliances and property as it deems 
necessary for commencing and conducting its business, and 
may sell and dispose of them, or any part thereof; contract 
for salvage or compensation for saving boats, vessels, and 
other property, and demand, recover, and receive salvage, 
or such compensation, when entitled thereto, by contract or 
otherwise. They shall be governed by the same laws not 
inconsistent with this section which govern individuals in 
such business or employment. (R. S. See. 3882; March 11, 
1867, 64 v. 44, §§ 2, 4.) 


COMMON CARRIER. 


Section 10170. (Common carrier companies.) A _ cor- 
poration organized as and for a common carrier company 
shall have the power: 

1. To make all contracts lawful for natural persons to 
make for the carriage of persons, the storage, forwarding, 
carriage and delivery of property, but subject to their 
habilities. 

2. To lease, hold and operate, any line of railway and 
its appendages, before or after its completion, owned by a 
municipal corporation of this state, and any railway con- 
necting therewith, lying without this state, and such portion 
of any railway within this state as may be necessary for 
the convenient dispatch of its business, 

3. To construct, or complete and equip, any railway 
and its appendages which it is authorized to lease. 

4. To borrow money, not exceeding its authorized capital 
Stock, at a rate of interest not exceeding seven and three- 
tenths per cent per annum, and execute bonds or promissory 
notes therefor, payable in gold or lawful money, in sums of 
not less than one hundred dollars, and secure payment 
thereof by mortgage or pledge of its property then or there- 
after acquired, and its income or franchises, including the 
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franchise to be a corporation. But no mortgage bond shall 
be sold at less than par in lawful money, without the con- 
sent of a majority in interest of the stockholders, given at 
a meeting of the stockholders, or in writing. It may exer- 
cise all other powers of a railroad company under the laws 
of this state, including the right of appropriation, but the 
powers contained in this paragraph shall be exercised only 
by common earrier companies organized under this section, 
and operating a steam railroad. (R. 8. Sec. 3838; April 22, 
1904, 97 v. 161; April 12, 1877, 74 v. 84, § 4.) 


Section 10171. (Any company may subscribe to its 
stock.) Any company incorporated—or organized under the 
laws of this state may subscribe for or become the owner 
of stock in such corporation. But before the subscriptions 
shall be made, the directors of the company subscribing 
must be authorized to make it by a vote of the majority 
in interest of its stockholders, or obtain their consent there- 
to in writing. (R. S. See. 3839; April 12, 1877, 74 v. 84, 
§ 9.) 


This section and § 10170 impose no limitation on the amount of stock 
that a corporation may acquire in a company of the character named, and 
no restriction as to the kind of corporation that may acquire stock in 
such a company. 

Mannington v. Railway, 8 O. L. R. 451, 473; 183 Fed. 133; 16 O. F. 

D. 552 (C. C. 1910). 


ELEVATOR. 


Section 10172. (Elevator companies.) A company or 
association organized as an elevator company may purchase 
and hold real and personal estate, erect or purchase, and 
own, the necessary buildings, offices, and machinery for the 
purpose of carrying ov the business of receiving, storing, 
delivering and forwarding grain of all kinds, and may add 
to and connect with this the business of general storage, 
warehousemen, and forwarders of all kinds of produce and 
merchandise. On its own account, or for others, it shall not 
deal as buyer or seller. In the prosecution of its business it 
shall be governed by the same laws, not inconsistent with 
this section, as govern individuals in such employment. 
(R. S. See. 3841; March 29, 1867, 64 v. 85, § 3.) 


Section 10173. (Railroad company may take stock in 
such company.) When such company erects or owns all 
elevator building, and uses it for the purpose of receiving 
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or delivering grain from or to any railroad company, as 
freight carried or to be carried over its roads, or any part 
thereof, the railroad company may subscribe to or purchase 
shares in its capital stock, to an amount not exceeding one- 
third of the entire capital stock of the elevator company, in 
the name of its president or other officer, and hold it as 
trustee. The railroad company shall be liable upon such 
stock, in its corporate capacity, to the same extent and in 
the manner a natural person, buying it would be. (R. S. 
Sec. 3842; March 29, 1867, 64 v. 85, § 4.) 


This section fixes the limit of stockholding of the purchasing com- 
pany at less than a controlling interest. 

Mannington v. Railway Co., 8 O. L. R. 451, 472: 183 Fed. 133; 16 ©. 

F. D. 552 (C. C. A. 1910). 

The limitation on the amount of stock, authorized to be acquired by 
the railroad company, indicates a legislative intent to give the railroad 
company power to aid but not control. 

State v. Railway Co., 12 C. C. n. s. 49, 57; 21 C. D. 175 (1909). 


FISHERY. 


Section 10174. (Fishery companies.) When a company 
organized for the purpose of propagating fish and establish- 
ing fisheries in this state acquires the right to use any 
stream, canal, or reservoir, from the owner of the land 
adjoining thereto, for the establishment of a fishery to be 
owned, maintained, and used for the purpose of propagating 
fish, no person shall fish therefrom without. first obtaining 
authority from such company. <A person who violates the 
provisions of this section shall be liable to such company 
in trespass, or to the fines authorized by law against persons 
trespassing upon lands. (R. S. See. 3853; January 15, 
1873, 70 v. 9 §§ 2, 6.) 


Section 10175. (Exceptions to preceding section.) The 
navigable streams and publie canals in this state shall not 
be subject to the provisions of the preceding section, and 
nothing therein shall eut off the privilege of any person to 
use or fish from any lake, river, stream, or reservoir which 
by custom or usage, has been used for the purpose of fish- 
ing therefrom as regulated by law. (R. S. See. 3853; Jan- 
uary 15, 1873, 70 v. 9, §§ 2, 6.) 
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FIREMEN’S RELIEF. 


Section 10176. (Firemen’s relief associations.) An asso- 
ciation of members of any regular fire, hose, or hook and 
ladder company, incorporated for the purpose of affording 
relief to firemen disabled while on duty, and making dona- 
tions to indigent, sick firemen, and to the widows and 
orphans of deceased firemen, may provide for the election 
of its directors or trustees at separate elections, to be held 
by the members in good and regular standing of each fire, 
hose, or hook and ladder company who are members of the 
corporation, and fix the number to be elected by each com- 
pany. (R.S. Sec. 3850; March 13, 1861, 58 v. 37; §§ 1, 5, 6.) 


The articles of incorporation of a firemen’s relief association 
should comply with this section. The relief should be confined to 
members disabled while on duty, and benefits should be made pay- 
able to the ‘‘widows and orphans’’ of deceased firemen, instead of 
their ‘‘heirs’’. Rep. Atty. Gen. 1913, p. 120. 


Section 10177. (Certain powers of such associations.) 
Such corporations may decide what officers they will have, 
prescribe the manner of their election, their duties, make 
regulations for the relief of firemen disabled while on duty, 
and provide for such entrance fee for members, and such 
weekly, monthly, or yearly assessment upon members, as it 
deems best. (R. S. See. 3851; March 13, 1861,'58 v. 37, § 6.) 


Section 10178. (Power to acquire and dispose of prop- 
erty.) Such corporation may acquire, hold, enjoy, dispose 
of, and convey all property, real or personal, which it ac- 
quires by purchase, contribution, donation, assessment upon 
its members, or otherwise, for the purpose of earrying out 
the objects of the corporation, but it shall not acquire or 
hold property for any other purpose. In order to ingrease 
its funds it may loan its money upon bond and mortgage, 
under such rules and regulations as may be_ prescribed, 
and at an annual interest not exceeding six per cent per 
annum. (R. 8. See. 3852; March 18, 1861, 58 v. 37, § 5.) 


FARM LABORERS. 


Section 10179. (Farm laborers’ associations.) No ass0- 
ciation incorporated for the purpose of promoting the in 
terests of agriculture, and for the relief of distressed farm 
Jaborers, or their widows and orphans, whether such widows 
and orphans are members of the association or not, and for 
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any other charitable purpose, shall take or hold real estate, 
except such as may be actually occupied in the exercise of 
its legitimate business, or as it acquires in security for or 
satisfaction of debts justly due it. Real estate so oceupied 
shall not in any ease exceed in value the sum of fifty thous- 
and dollars. (R. S. See. 3843; May 7, 1877, 74 v. 204, § 5.) 


Section 10180. (What investment it may make.) After 
paying their expenses, such associations shall invest their 
funds exclusively for the purposes mentioned in their ar- 
ticles of incorporation, and may invest them in mortgages 
upon real estate, or in county, state, or United States 
securities. In their articles of incorporation, they may 
designate the kinds of securities in which their funds shall 
be invested, in which case no part thereof shall be invested 
in securities other than those named therein. They shall 
not make any loan to any of their trustees or officers. They 
may take by gift, subscription, purchase, devise, or loan. 
But no loan shall be taken for a less term than three years 
nor for a greater term than twenty years, nor to an an 
amount exceeding one hundred thousand dollars, nor at a 
rate of interest greater than four per cent, payable semi- 
annually. (R. S. See. 3844; May 7, 1877, 74 v. 204, § 6.) 


Section 10181. (Must report to attorney-general.) 
Every such association annually shall make, and transmit 
to the attorney-general, under the signatures of a majority 
of the trustees, attested by the clerk, a full and true state- 
ment of its condition and affairs. For any wilful neglect to 
make such report within one month after its annual meeting, 
the attorney-general may proceed against the association 
for the forfeiture of its charter. (R. S. See. 3845; May 7, 
1877, 74 v. 204, §7.) 


Section 10182. (Consolidation of two associations.) Any 
unincorporated association or society organized for any pur- 
pose named in the third preceding section may be consoli- 
dated with an association incorporated for a purpose named 
therein, by a resolution of each, adopted by not less than 
two-thirds of its members, at a meeting ealled for that pur- 
pose. Such resolutions, and votes thereon must be recorded 
by the clerk of the corporate association, and the consoli- 
dated assuciation thereupon shall assume the name or title 
of the corporate association, and be entitled to all its 
privileges. But the members of the consolidated association 
Shall not he liable for the debts or obligations of the un- 
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incorporated association or society. (R. S. Sec. 3846; May 
7, 1877, 74 v. 204, § 8.) 


See note to § 10088. 
Dunham 7. Kauffman, 10 N. P. n. s. 49; 20 L. D. 274 (1910). 


Section 10183. (Attorney-general to report annually.) 
The attorney-general, annually, shall report to the general 
assembly, in a condensed form, the number and condition 
of such associations, as derived from the annual reports of 
their trustees. (R. S. Sec. 3847; May 1, 1877, 74 v. 204 
§ 9.) 


Section 10184. (May maintain libraries, etc.) All such 
incorporated associations may keep and maintain libraries, 
and a museum of art consisting of models of such improved 
instruments and machinery as are best calculated to pro- 
mote the interests of agriculture, for the benefit of such 
associations, under such rules and regulations as its mem- 
bers from time to time adopt, and may make all needful 
by-laws for their good government and regulation. (R. S. 
Sec. 3848; May 1, 1877, 74 v. 204, § 11.) 


COOPERATIVE TRADE. 


Section 10185. (Co-operative trade associations.) An 
association incorporated for the purpose of purchasing, in 
quantity, grain, goods, groceries, fruits, vegetables, pro- 
visions, or any other articles of merchandise, and distribut- 
ing them to consumers at the actual cost and expense of 
purchasing, holding, and distribution, may employ its capl- 
tal and means in the purchase of such articles of merchan- 
dise as it deems best for itself, and in the purchase or lease 
of such real and personal estate, subject always to the con- 
trol of the stock-holders, as are necessary or convenient for 
purposes connected with and pertaining to its business. (R. 
S. See. 3837; April 13, 1867, 64 v. 145, §§ 2, 5.) 


A corporation for profit is not authorized by this section. The 
articles of incorporation should limit the authorized purchases to those 
authorized by this section. Opins. Atty. Gen. 1919, p. 213. 


Section 10186. (Distribution of purchases.) Such asso- 
ciation may adopt such plan of distribution of its purchases 
among the stockholders and others as is most convenient, an 
best adapted to secure the ends proposed by the organiza- 
tion. Profits arising from the business may be divided 
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among the stockholders from time to time, as it deems ex- 
pedient, in proportion to the several] amounts of their re- 
spective purchases. (R. S. See. 3837; April 13, 1867, 64 v. 
145, §§ 2, 5.) 


COOPERATIVE AGRICULTURAL ASSOCIATIONS. 


Section 10186-1. (Definition of terms.) As used in this 
act (a) the term ‘‘agricultural produets”’ shall include horti- 
eultural, viticultural, forestry, dairy, live stock, poultry, 
bee and any farm proucts; (b) the term ‘‘member’’ shall 
include actual members of associations without capital stoek 
and holders of common stock in associations organized with 
capital stock; (c) the term ‘‘association’’ means any corpo- 
ration organized under this act; and (d) the term ‘‘person’’ 
shall include individuals, firms, partnerships, corporations 
and associations. Associations organized hereunder shall be 
deemed ‘‘non-profit,’? inasmuch as they are not organized 
to make profit for themselves, as such, or for their members, 
as such, but only for their members as producers. (110 vy. 
B91; 108(Pt, 2). v. 1246.) 


Section 10186-2. (Number required for incorporation.) 
Five (5) or more persons, a majority of whom are residents 
of this state, engaged in the production of agricultural prod- 
ucts, may form a non-profit cooperative association, with or 
without capital stock, under the provisions of this act. (110 
m 91, § 2; 108 (Pt. 2) v. 1246.) 


Section 10186-3. (Business in which association may en- 
gage.) An association may be organized to engage in any 
activity in connection with the marketing or selling of the 
agricultural products of its members, or with the harvesting, 
preserving, drying, processing, canning, packing, grading, 
Storing, handling, shipping or utilization thereof, or the 
manufacturing or marketing of the by-products thereof; or 
in connection with the manufacturing, selling or supplying 
to its members of machinery, equipment or supplies of any 
kind or character; or in the financing of the above enu- 
merated activities; or in any one or more of the activities 
specified herein. (110 v. 91, §3; 108 (Pt. 2) v. 1246.) 


Section 10186-4. (Powers of such associations.) Each 
association incorporated under this act shall have the fol- 
lowing powers: 
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(a) To engage in any activity in connection with the 
marketing, selling, preserving, harvesting, drying process- 
ing, manufacturing, canning, packing, grading, storing, 
handling, or utilization of any agricultural products pro- 
duced or delivered to it by its members or others, or the man- 
ufacturing or marketing of the by-products thereof; or any 
activities in connection with the purchase, sale, hiring or 
use by its members or others, of supplies, machinery or 
equipment of any kind or character; or in the financing of 
such activities; or in any one or more of the activities 
specified in this section. 

Any such association may limits its activities to the 
handling or the marketing products of its own members, ex- 
cept for storage. If it handles the products of non-members, 
such non-members’ products handled in any fiscal year must 
not exceed the total of similar products handled by the 
association for its own members during the same period. 


(b) To borrow money without limitation as to amount 
of corporate indebtedness or liability except in the ease of 
associations organized with capital stock; and to make ad- 
vance payments and other advances to members or others. 


(ec) To act as the agent or representative of any mem- 
ber or members in any of the above mentioned activities. 

(d) To purchase or otherwise acquire; and to hold, 
own and exercise all rights of ownership in; and to sell, 
transfer or pledge, or guarantee the payment of dividends 
or interest on, or the retirement or redemption of, shares 
of capital stock or bonds of any corporation or association 
engaged in any directly related activity or in the warehous- 
ing or handling or marketing of any of the products handled 
by the association. 

(e) To establish reserves and to invest the funds thereof 
in bonds or in such other property as may be provided in 
the by-laws. 

(f) To.buy, hold and exercise all privileges of owner- 
ship, over such real or personal property as may be neces- 
sary or convenient for the conduct and operation of any of 
the business of the association, or incidental thereto. 

(g) To establish, secure, own and develop patents, 
trade-marks and copyrights. 

(h) To do each any everything necessary, suitable oF 
proper for the accomplishment of any one of the purposes 
or the attainment of any one or more of the subjects hereim 
enumerated; or conducive to or expedient for the interest 
or benefit of the association; and to contract accordingly; 
and in addition to exercise and possess all powers, rights 


ki 
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and privileges necessary or incidental to the purposes for 
which the association is organized or to the activities in 
which it is engaged; and in addition, any other rights, 
powers and privileges granted by the laws of this state to 
ordinary corporations, except such as are inconsistent with 
the express provisions of this act; and to do any such thing 
anywhere. (110 v. 91, §4; 108 (Pt. 2). v.. 1247.) 


Section 10186-5. (Membership limited.) (a) Under the 
terms and conditions prescribed in the by-laws adopted by it, 
an association may admit as members (or issue common stock 
to), only cooperative marketing associations or persons en- 
gaged in the production of the agricultural products to be 
handled by or through the association, including the lessees 
and tenants of land used for the production of such produets 
and any lessors and landlords who receive as rent all or any 
part of the crop raised on the leased premises. 

(b) If a member of a non-stock association be other 
than natural person, such members may be represented by 
any individual, associate, officer or manager or member 
thereof, duly authorized in writing. 

(c) Any association organized hereunder may become 
a member or stockholder of any other association or as- 
sociations organized hereunder. (110 vy. 92, §5; 108 (Pt. 2) 
Vv. 1247, § 9.) 


Section 10186-6. (What articles of association shall state.) 
Each association formed under this act must prepare and 
file articles of incorporation, setting forth: 

(a) The name of the association. 

(b) The purposes for which it is formed. 

(e) The place where its principal business will be trans- 
acted. 

(d) The number of directors thereof, which must be 
not less than five (5) and may be any number in excess 
thereof; the term of office of such directors; and the names 
and addresses of those who are to serve as driectors for 
the first term, and or until the election and qualification of 
their successors. 

(e) If organized without capital stock, whether the 
property rights and interest of each member shall be equal 
or unequal; and if unequal, the general rule or rules ap- 
plicable to all members by which the property rights and 
interests, respectively, of each member may and shall be 
determined and fixed; and provisions for the admission of 
new members who shall be entitled to share in the property 
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of the association with the old members, in accordance with 
such general rule or rules. This provision or paragraph of 
the articles of incorporation shall not be altered, amended, 
or repealed except by the written consent or vote of two- 
thirds of the members. 

(f) If organized with eapital stock, the amount of such 
stock and the number of shares into which it is divided and 
the par value thereof. 

The capitai stock may be divided into preferred and 
common stock. If so divided, the articles of incorporation 
must contain a statement of the number of shares of stock 
to which preference is granted and the number of shares 
of stock to which no preference is granted and the nature 
and definite extent of the preference and privileges granted 
to each. 

The articles must be subseribed by the incorporators 
and acknowledged by them before an officer authorized by 
the law of this state to take and certify acknowledgements 
of deeds and conveyances; and shall be filed in accordance 
with the provisions of the general corporation law of this 
state; and when so filed the said articles of incorporation, 
or certified copies thereof, shall be received in all the 
courts of this state and other places as prima facie evi- 
_denee of the facets contained therein and of the due incor- 

poration of such association. (110 v. 93, §6; 108 (Pt. 2) v. 
1246, § 4.) 


Section 10186-7. (Amendments to articles.) The articles 
of incorporation may be altered or amended at any regular 
meeting or any special meeting called for that purpose. An 
amendment must first be approved by two-thirds of the di- 
rectors and then adopted by a vote representing a majority 
of all the members of the association. Amendments to the 
articles of incorporation, when so adopted, shall be filed in 
accordance with the provisions of the general corporation 
law of this state. (110 v. 94, §7; 108 (Pt. 2) v. 1246, § 6.) 


Section 10186-8. (Adoption of by-laws. What by-laws 
may contain.) Each association incorporated under this 
act must, within thirty (30) days after its incorporation, 
adopt: for its government and management, a code of by- 
laws, not inconsistent with the powers granted by this act. 
A majority vote of the members, or their written assent, 
is necessary to adopt such by-laws. By-laws shall also pro- 
_vide that the by-laws may be amended; and shall provide 
the voting power by which amendments may be made. Hach 


) 
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association, under its by-laws, may provide for any or all 
of the following matters: 

(a) The time, place and manner of ealling and con- 
ducting its meetings. 

(b) The number of members constituting a quorum. 

(c) The right of members to vote by proxy or by mail, 
or both; and the conditions, manner, form, and effect of 
such votes. 

(d) The number of directors constituting a quorum. 

(e) The qualifications, compensation and duties and 
term of office of directors and officers; time of their elec- 
tion and the mode and manner of giving notice thereof. 

(f) Penalties for violation of the by-laws. 

(g) The amount of entrance, organization and member- 
ship fees, if any; the manner and method of collection of 
the same; and the purposes for which they may be used. 

(h) The amount which each member shall be required 
to pay annually or from time to time, if at all, to carry 
on the business of the association; the charge, if any, to be 
paid by each member for services rendered by the associa- 
tion to him and the time of payment and the manner of 
collection; and the marketing contract between the asso- 
ciation and its members which every member may be re- 
quired to sign. 

(3) The number and qualification of members of the 
association and the conditions precedent to membership or 
Ownership of common stocks; the methods, time and man- 
ner of permitting members to withdraw or the holders of 
common stock to transfer their stock; the manner of assign- 
ment and transfer of the interest of members and of the 
Shares of common stock; the conditions upon which and 
time when membership of any member shall cease; the sus- 
pension of the rights of a member when he ceases to be 
eligible to membership in the association: and the mode, 
manner and effect of the expulsion of a member: the man- 
ner of determining the value of a member’s interest and 
provision for its purchase by the association upon the death 
or withdrawal of a member or upon the expulsion of a 
member or forfeiture of his membership, or, at the option 
of the association, the purchase at a price fixed by appraisal 
by the board of directors. In case of the withdrawal or ex- 
pulsion of a member, the board of directors shall equitably 
appraise his property interests in the association and shall 
fix the amount thereof in money, which shall be paid to him 
within one year after such expulsion or withdrawal. 

Every association incorporated hereunder may adopt any 
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other by-laws consistent with law, providing for any matter 
or thing relative to the control, regulation, operation, man- 
agement, or government of the association. (110 v. 94)°$'53 
108 (Pt. 2) v. 1248, § 14.) 


Section 10186-9. (Annual and special meetings; notice.) 
In its by-laws, each association shall provide for one or more 
regular meetings annually. The board of directors shall 
have the right to call a special meeting at any time; and 
ten percent of the members or stockholders may file a 
petition stating the specifie business to be brought before the 
association and demand a special meeting at any time. Such 
meeting must thereupon be called by the directors. Notice of 
all meetings, together with a statement of the purpose therof, 
shall be mailed to each member at least ten days prior to the 
meeting; provided, however, that the by-laws may require 
instead that such notice may be given by publication in a 
newspaper of general circulation, published at the principal 
place of business of the association. (110 v. 95, § 9.) 


Section 10186-10. (Board of directors. Salaries. Va- 
cancy.) The affairs of the association shall be managed by 
a board of not less than five directors, elected by the mem- 
bers from their own number. The by-laws may provide that 
the territory in which the association has members shall be 
divided into districts and that the directors shall be elected 
according to such districts, either directly or by district 
delegates elected by the members in that district. In such a 
case the by-laws shall specify the number of directors to be 
elected by each district, the manner and method of reappor- 
tioning the directors and of redistricting the territory cov- 
ered by the association. The by-laws may provide that pri- 
mary elections shall be held in each district to elect the di- 
rectors apportioned to such districts and that the result of 
all such primary elections may be ratified by the next regu- 
lar meeting of the association or may be considered final as 
to the association. The by-laws may provide that one or 
more directors may be appointed by any public official or 
commission or by other directors selected by the members or 
their delegates. Such directors shall represent primarily 
the interest of the general public in such associations. The 
directors so appointed need not be members of the associa- 
tion; but shall have the same powers and rights as other 
directors. Such directors shall not number more than one 
fifth of the entire number of directors. 

An association may provide a fair remuneration for the 


i 
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time actually spent by its officers and directors in its service 
and for the service of its members of its executive com- 
mittee. No director, during the term of his office, shall be 
a party to a contract for profit with the association differ- 
ing in any way from the business relations accorded regular 
members or holders of common stock of the association or 
others, or differing from terms generally current in that 
district. 

The by-laws may provide that no director shall occupy 
any position in the association, except the president and 
secretary, on regular salary or substantially full time pay. 

The by-laws may provide for an executive committee 
and may allot to such committee all the functions and pow- 
ers of the board of directors, subject to the general direction 
and control of the board. 

When a vacaney on the board of directors occurs other 
than by expiration of term, the remaining members of the 
board, by a majority vote, shall fill the vacancy, unless 
the by-laws provide for an election of directors by district. 
In such a ease the board of directors shall immediately eall 
a special meeting of the members of stockholders in that 
district to fill the vacancy. (110 vy. F080 108 (Pte) 
v. 1248, § 14.) 


Section 10186-11. (Officers.) The directors shall elect 
from their number a president and one or more vice-presi- 
dents. They shall also elect a secretary and a treasurer, 
who need not be directors or members of the association ; 
and they may combine the two latter offices and designate 
the combined office as secretary-treasurer; or unite both fune- 
tions and titles in one person. The treasurer may be a bank 
or any depository, and as such, shall not be considered as an 
officer, but as a function, of the board of directors. In such 
ease, the secretary shall perform the usual accounting du- 
ties of the treasurer, excepting that the funds shall be de- 
posited only as and where authorized by the board of direc- 
tors. (110 v. 96, §11; 108 (Pt. 2) v. 1248, § 14.) 


Section 10186-12. (Official bonds.) Every officer, employe 
and agent handling funds or negotiable instruments or prop- 
erty of or for any association created hereunder shall be re- 
quired to execute and deliver adequate bonds for the faith- 
ful performance of his duties and obligations. (110 vy. 96, 
® 12.) 


Section 10186-13. (Certificate of membership. Stock. 
Debts. Amount of stock each member may hold. Dividends. 
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Vote. Preferred stock may be sold. Purchase its own stock.) 
When a member of an association established without capital 
stock has paid his membership fee in full, he shall receive a 
certificate of membership. 

No association shall issue stock to a member until it 
has been fully paid for. The promissory notes of the mem- 
bers may be accepted by the association as full or partial 
payment. The association shall hold. the stock as security 
for the payment of the note; but such retention as security 
shall not affect the member’s right to vote. 

No member shall be lable for the debts of the asso- 
ciation to an amount exceeding the sum remaining unpaid 
on his membership fee or his subscription to the capital 
stock, including any unpaid balanee on any promissory 
notes given in payment thereof. 

No stockholder of a cooperative association shall own 
more than one-twentieth (1/20) of the common stock of 
the association; and an association, in its by-laws may limit 
the amount of common stock which one member may own 
to any amount less than one-twentieth (1/20) of the ecom- 
mon stock. The association shall limit its dividends on 
stock of any amount not greater than eight (8) per cent 
per annum; and all other net income, less specified re- 
serves which shall be provided for in by-laws, shall be dis- 
tributed back to its members only on the basis of patron- 
age. Any receipts or dividends from subsidiary corpora- 
tions or from stock or other securities owned by the asso- 
ciation, shall be included in the ordinary receipts of the 
association, and shall be distributed accordingly. 


No member in any association without capital stock 
shall be entitled to more than one vote. 


Any association organized with stock under this act 
may issue preferred stock, without the right to vote. Such 
stock may be sold to any person, member or non-member, 
and may be redeemable or retireable by the association 
on such terms and conditions as may be provided for by 
the articles of incorporation and printed on the face of the 
certificate. The by-laws shall prohibit the transfer of the 
common stock of the association to persons not engaged in 
the production of the agricultural products handled by 
the association; and such restrictions must be printed upon 
every certificate of stock subject thereto. 

The association may, at any time, as specified in the 
by-laws, except when the debts of the association exceed 
fifty (50) per cent of the assets thereof, buy in or purchase 
its common stock at the book value thereof, as determined 
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by the board of directors, and pay for it in cash within one 
(1) year thereafter. (110 vw 26;.% 13.) 


Section 10186-14. (Removal of officers, etc. Petition; no- 
tice; etc. Election of directors by districts.) Any member 
may bring charges against an officer or director by filing 
them in writing with the secretary of the association, to- 
gether with a petition signed by five per cent of the members, 
requesting the removal of the officer or director in question. 
The removal shall be voted upon at the next regular or 
special meeting of the association and, by a vote of a ma- 
jority of the Tmembers. the association may remove the of- 
ficer or director and fill the vacaney. The director or officer, 
against whom such charges have been brought shall be in- 
formed in writing of the charges previous to the meeting 
and shall have an opportunity at the meeting to be heard 
in person or by counsel and to present witnesses ; and the 
person or persons bringing the charges against him shall 
have the same opportunity. 

In ease the by -laws provide for election of directors by 
districts with primary elections in each district, then the 
petition for removal of a director must be signed by twenty 
per cent of the members residing in the district from which 
he was elected. The board of directors must eall a special 
meeting of the members residing in that district to con- 
sider the removal of the director; and by a vote of the ma- 
jority of the members of that district, the director in ques- 
tion shall be removed from office. (110 yw. 978 14.) 


Section 10186-15. (Appeals from directors.) Upon de- 
mand of one-third of the entire board of directors, made 
immediately and so recorded at the same meeting at which 
the original motion was passed, any matter of policy t that 
has been approved or passed by the board must be referred 
to the entire membership for decision at the next special or 
regular meeting; and a special meeting may be called for 
the purpose. (110 VivsO. SiO.) 


Section 10186-16. (Contracts.) The association and its 
members may make and execute marketing contracts, requir- 
ing the members to sell, for any period of time, not over 
ten years, all or any specified part of their agricultural prod- 
ucts or specified commodities exclusively to or through the 
association, or any facilities to be created by the association. 
The contract may provide, among other things, that the as- 
sociation may sell or resell the products delivered by its 
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members, with or without taking title thereto; and pay over 
to its members the resale price, after deducting all necessary 
selling, overhead and other costs and expenses, including 
interest or dividends on stock, not exceeding eight (8) per 
cent per annum, and reserves for retiring the stock, if any; 
and other proper reserves; and or any other deductions. 
(110 v. 98, §16; 108 (Pt. 2) v. 1247, § 8.) 


Section 10186-17. (Damages.) (a) ‘The by-laws or the 
marketing contract may fix, as liquidated damages, specific 
reasonable sums to be paid by the members to the association 
upon the breach by them of any provision of the marketing 
contract regarding the sale or delivery or withholding of 
products; and may further provide that the member will pay 
all costs, premiums for bonds, expenses and fees, in case any 
action is brought upon the contract by the association; and 
any such provisions shall be valid and enforceable in the 
courts of this state; and such clauses providing for liquidated 
damages shall be enforceable as such and shall not be re- 
garded as penalties. (110 v. 98, §17.) 


Section 10186-18. (May exchange preferred stock as pur- 
chase price.) Whenever an association, organized hereunder 
with preferred capital stock, shall purchase the stock or 
any property, or any interest in any property of any person, 
firm or corporation or association, it may discharge the obli- 
gations so ineurred, wholly or in part, by exchanging for the 
acquired interest, shares of its preferred capital stock to an 
amount which at par value would equal the fair market 
value of the stock or interest so purchased, as determined by 
the board of directors. In that case the transfer to the asso- 
ciation of the stock or interest purchased shall be equivalent 
to payment in eash for the shares of stock issued. (110 v. 
98, § 18.) 


Section 10186-19. (Annual reports.) Each association 
formed under this act shall prepare and file an annual report 
with the director of agriculture on forms to be furnished by 
him containing the name of the association; its principal 
place of business; and a general statement of its business 
operations during the fiscal year, showing the amount of 
capital stock paid up and the number of stockholders of 4 
stock association or the number of members and amount 0 
membership fees received, if a non-stock association; the total 
expenses of operations; the amount of its indebtedness OF 
liabilities, and its balance sheets. (110 v. 99, § 19.) 
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Section 10186-20. (Exemptions.) Any provisions of law 
which are in conflict with this act [G. C. §§ 10186-1 to 10186- 
30] shall be construed as not applying to the associations 
herein provided for. 

Any exemptions whatsoever under any and all existing 
laws applying to agricultural products in the possession or 
under the control of the individual producer, shall apply 
similarly and completely to such products delivered by its 
farmer members, in the possession or under the control of 
the association. (110 v. 99, § 20.) 


Section 10186-21. (Who may use word ‘‘cooperative.’’) 
No person, firm, corporation or association, hereafter organ- 
ized or hereafter applying to do businness in this state as a 
farmers’ marketing association for the sale of farm products, 
shall be entitled to use the word ‘‘cooperative’’ as a part of 
its corporate or other business name or title, unless it has 
complied with the provisions of this act. (110 v. 99, § 21.) 


Section 10186-22. (May own other corporations.) An as- 
sociation may organize, form, operate, own, control, have an 
interest in, own stock of, or be a member of any other cor- 
poration or corporations, with or without capital stock, and 


engaged in preserving, drying, processing, canning, packing, 


storing, handling, shipping, utilizing, manufacturing, maxket- 
ing or selling of the agricultural products handled by the 
association, or the by-products thereof. 

If such corporations are warehousing corporations, they 
may issue legal warehouse receipts to the association against 
the commodities delivered by it, or to any other person and 
such legal warehouse receipts shall be considered as ade- 
quate collateral to the extent of the usual and current value 
of the commodity represented thereby. (110 v. 99, § 22.) 


Section 10186-23. (Cooperation contracts.) Any associa- 
tion may, upon resolution adopted by its board of directors, 
enter into all necessary and proper contracts and agreements 
and make all necessary and proper stipulations, agreements 
and contracts and arrangements with any other cooperative 
corporation, association or associations, formed in this or 
any other state, for the cooperative and more economical 
carrying on of its business or any part or parts thereof. Any 
two or more associations may, by agreement between them, 
unite in employing and using or may separately employ and 
use the same personnel, methods, means and agencies for 
carrying on and conducting their respective business. (110 vy. 


99, § 23.) 
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Section 10186-24. (Corporations organized under laws of 
other states.) Any corporation or association heretofore or 
hereafter organized under generally similar laws of another 
state shall be allowed to carry on any proper activities, 
operations and functions in this state upon compliance with 
the general regulations applicable to foreign corporations de- 
siring to do business in this state and all contracts which 
could be made by any association incorporated hereunder, 
made by or with such associations shall be legal and valid 
and enforceable in this state with all of the remedies set 
forth in this act. (110 v. 100, § 24.) 


Section 10186-25. (Association organized under prior 
laws. Contracts validated.) Any association, organized un- 
der previously existing statutes, may, by a majority vote of 
its members, be brought under the provisions of this act by 
limiting its membership and adopting the other restrictions 
as provided herein. It shall make out in duplicate a state- 
ment signed and sworn to by its directors to the effect that 
the association has, by a majority vote of the members, de- 
cided to accept the benefits and be bound by the provisions 
of this act and has authorized all changes accordingly. 
Articles of incorporation shall be filed as required in see- 
tion 8, except that they shall be signed by the members of 
the then board of directors. The filing fee shall be the same 
as for filing an amendment to articles of incorporation. 

(a) Where any association may be incorporated under 
this act, all contracts heretofore made by or on behalf of 
same by the promoters thereof in anticipation of such asso- 
ciation becoming incorporated under the laws of this state, 
whether such contracts be made by or in the name of some 
corporation organized elsewhere, and when same _ would 
have been valid if entered into subsequent to the passage of 
this act, are hereby validated as if made after the passage 
of this act. (110 v. 100, § 25.) 


Section 10186-26. (Not in ‘‘restraint of trade.’’) No 
association organized hereunder and complying with the 
terms hereof shall be deemed a conspiracy or a combination 
in restraint of trade or an illegal monopoly; or an attempt 
to lessen competition or to fix prices arbitrarily nor shall 
the marketing contracts and agreements between the asso- 
ciation and its members or any agreements authorized in 
this act be considered illegal as such or in unlawful re- 
straint of trade or as part of a conspiracy or combination to 
accomplish an improper or illegal purpose. (110 v. 100, 


§ 26.) 
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Section 10186-27. (Separate sections.) If any section of 
this act [G. C. §§ 10186-1 to 10186-30] shall be declared un- 
constitutional for any reason, the remainder of this act shall 
not be effected thereby. (110 vy. 100,927; 108 (Pt. 2) v. 
1250, § 20.) 


Section 10186-28. (General corporation laws apply here- 
to.) The provisions of the general corporation laws of this 
State and all powers and rights thereunder, shall apply to 
the association organized hereunder, except where such pro- 
visions are in conflict with or inconsistent with the express 
provisions of this act. (110 v. 101, § 28.) 


Section 10186-29. (Annual fees.) Each association or- 
ganized hereunder shall pay into the state treasury an an- 
nual fee of ten ($10) dollars only, in lieu of all franchise or 
license or corporation or taxes or charges upon reserves held 
by it for members. (110 v. 101, § 29; 109 vy. 52, § 8.) 


Section 10186-30. (Incorporation and amendment fees.) 
For filing articles of incorporation, an association organized 
hereunder shall pay to the secretary of state ten dollars; 
and for filing an amendment to the articles, five dollars. 
(110 v. 101, § 30; 108 (Pt. 2) v. 1250, § 19.) 


PARK AND MEMORIAL. 


Section 10187. (Associations may purchase battlefield or 
memorial sites.) Any incorporated association, having for its 
purpose the preservation of public parks and memorial 
sites, may acquire and hold in perpetuity for memorial 
purposes for the free use and benefit of the public, any real 
estate in this state, which has been, or may be, the site or 
Scene of any battle, or other engagement, in behalf of, or in 
defense of, the government of the United States or of this 
State, or which has been used or set apart for the burial of 
American soldiers. (April 19, 1904, 97 v. 97, §1; R. S. 
§ 3870-1.) 


Section 10188. (When may condemn property.) Such 
association may improve such real estate so held by it, and 
prescribe reasonable regulations for the use thereof by the 
public. In the event that such association and any owner 
or owners of the real estate, sought to be acquired by it, are 
unable to agree upon the price to be paid therefor, the asso- 
ciation may acquire it by proceedings in a proper court, in 
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the manner provided by law for the appropriation of private 
property by a municipal corporation of this state. (R. S. 
Sec. 3870-1; April 19, 1904, 97 v. 97, §1.) 


CHARITY. 


Section 10189. (Homes for aged and indigent women.) 
Corporations designated as the widows’ home, and asylum 
for aged and indigent women, in addition to the estates, 
real, personal, or mixed, which they are otherwise allowed 
by law to hold, may take by purchase, gift, or devise, and 
hold, use, dispose of, and convey, in all lawful ways, any 
estate, real, personal, or mixed, convenient or necessary for 
the use of the corporation, or for the investment of its 
funds. No part of such estate, nor of the income thereof, 
shall be used for any purpose or business other than in 
providing a suitable asylum, the support and maintenance 
thereof, and the support and maintenance of such aged and 
indigent women as are admitted into it under the by-laws 
thereof. (R. S. Sec. 3881; February 27, 1878, 75 v. 14, § 1.) 


See also §§ 9972 to 9977. 


Section 10190. (Contract for care and maintenance of in- 
digent, aged or infirm deaf and dumb.) Any incorporated 
association organized for the purpose of providing a home 
for deaf and dumb persons may enter into a contract with 
the board of county infirmary directors of any county, or 
with the proper officers of any corporation infirmary, for 
the care and maintenance at such home of any deaf and 
dumb person who may be an inmate of such county or cor- 
poration infirmary, or who, under the laws of the state. may 
be entitled to admission thereto. In every such ease the 
county or corporation infirmary, during the period the per- 
son remains in such home, shall pay to the association, an- 
unally, a sum equal to the per capita cost of maintaining 
inmates in the county or corporation infirmary. (R. S. 
See. 3881-1; April 16, 1900, 94 v. 369, §1; April 22, 1898, 
93 vy. 212; April 27, 1896, 92 v. 419.) 


Section 10191. (State board of charities may order re- 
moval of such persons to home.) When any deaf and 
dumb person is maintained in a county or corporation 10: 
firmary in this state, who, in the judgment of the board 0 
state charities, should be removed to a home organized un 
der the preceding section, such board may order the Te 
moval of the person from the infirmary to the home. When 
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such person is removed on the order of the board from an 
infirmary to the home, then the transportation of the person 
to the home and his or her maintenance shall be paid by the 
infirmary directors of the county infirmary or the proper 
officers of the corporation infirmary as provided in the pre- 
ceding section. (R. S. See. 3881-1; April 16, 1900, 94 vy. 
369, §1; April 22, 1898, 93 v. 212; April 27, L896. 2 
419.) 


Section 10192. (Companies for protecting and preserving 
dead bodies.) Any association organized for the purpose 
of preserving and protecting bodies of deceased persons 
before burial may purchase, or take by devise or gift, hold, 
and convey real estate, not exceeding one acre of land, 
and erect thereon suitable buildings, construct and main- 
tain vaults, and such other applicances as are necessary to 
carry out its objects. Such property shall be exempt from 
execution, from taxation, and from being appropriated to 
any other public purpose, if used exclusively for the purpose 
herein described. (R. S. See. 3884; R. S. of 1880.) 


ENTERTAINMENT. 


Section 10193. (Powers of museum, park and rink com- 
panies.) When a corporation organized for the purpose of 
constructing and conducting a museum for the exhibition 
and preservation of works of nature and art, and for in- 
struction in connection therewith, or a public hall of any 
kind, or a park, pond or rink for skating or other lawful 
sports, or for holding fairs, festivals, public meetings, con- 
certs or lawful entertainments of any kind, provides in its 
articles of incorporation that its buildings or a designated 
part thereof, shall be devoted to the use of the public for 
all purposes set forth therein, free from cost, charge or 
expense except such as are necessary to provide the means 
to keep the buildings, or part thereof and its grounds in 
proper condition and repair, and to pay the cost of insur- 
ance, care, management and attendance, so that the public 
may have the benefit thereof for the uses set forth in its 
articles at as little expense as possible, that no stockholder, 
subscriber, trustee, director or member shall receive any 
compensation, gain or profit from the corporation for such 
public use of its buildings or part thereof, the authorities 
of any city, village or county in which the corporation is 
located, may appropriate to such use and grant the right 
to such corporation to erect and perpetually maintain its 
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buildings on any of the parks, lands, lots or grounds which, 
or the use of which belong to or are subject to the control 
of such city, village, county, or the authorities thereof, and 
to control them on terms and conditions which may be 
agreed upon between the public authorities and the cor- 
poration. In every such ease the public authorities and 
corporation may agree that additional trustees of the cor- 
poration may be appointed by such public authorities, and 
upon the number thereof and the method of their appoint- 
ment. They also may agree that any officer or officers of 
such city, village or county to be designated by them ex- 
officio may act as trustees. (R. S. Sec. 3868; April 12, 1881, 
78 v. 127: R. S. 1880; February 12, 1876, 73 v. 8, §1; March 
8. 1872.°69 We 2OH'§ Ly) 

A corporation organized for ‘‘musical, artistic and gymnastic 
purposes’? which owns a building where societies meet for such pur- 
poses, but no part of which is rented, is not a real estate corpora- 
tion. Becker v. Germannia Hall, 22 C. C. n. s. 395 (1908). 

Power to own stock in other corporations, § 10196. 


Section 10194. (May provide for reversion of stock, etc.) 
Such corporation may provide in its organization a limit as 
to the number of shares which each stockholder can own, 
the conditions on which the shares may be held or trans- 
ferred, and for the reversion thereof to the corporation in 
ease of the death or disqualification of a stockholder. (R. 
S. See. 3869; February 12, 1876, 73 v. 8, § 2.) 


Section 10195. (Penalties for trespasses upon property.) 
Whoever breaks, throws down, or injures any gate, fence, 
inclosure, embankment, or erection of any kind, upon the 
ground of any such corporation, or forcibly or fraudulent: 
ly passes such gate, or over such fence, or into such inclo- 
sure or building, without having paid the charge demanded 
for entry therein, for each offense, shall forfeit to the party 
injured the sum of twenty-five dollars, in addition to the 
damages resulting from such wrongful act. (R. S. See. 
3870; April 5, 1867, 64 v. 182, § 7.) 


Section 10196. (Certain companies may purchase or owl 
stock in other companies.) When an incorporated company 
organized under the laws of this state, and having a capital 
stock including museum, park, pond or rink companies, 18 
organized for the purpose of erecting and maintaining 4 
building, any part of which is intended for or to be oe 
eupied by two or more incorporated companies not having 
a capital stock, ineluding religious, scientific, and bene 
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ficial associations heretofore incorporated, as a lodge-room, 
chapel, or regular place of meeting for their members, such 
incorporated companies, societies or benevolent associations 
may each subscribe for, purchase or become the owner or 
owners, by donation or otherwise, of the whole or part of 
the capital stock of such incorporated company organized 
for the purpose of erecting and maintaining such building. 
(R. S. See. 3631-8; April 18, 1883, 80 v. TGS 1) 


Section 10197. (Liable in corporate capacity same as in- 
dividuals.) Each of such incorporated companies, societies 
and associations shall be liable in its corporate capacity for 
and on their respective shares of the capital stock so sub- 
scribed, purchased, and owned by it the same as if the 
stock were held and owned by an individual. (R. S. See. 
3631-9; April 18, 1883, 80 v. 177, § 2.) 


Section 10198. (When and how directors elected.) When 
two or more or such incorporated companies, societies, or 
benevolent associations subscribe for, purchase or own all 
the eapital stock of such incorporated company organized 
for the purpose of erecting and maintaining such building, 
each of the incorporated companies, societies or benevyo- 
lent associations, shall elect three members of its eompany, 
society or association to act as directors of the company as 
soon as all the stock is subscribed and ten per cent is paid, 
and thereafter at its first stated meeting in January of 
each year, elect three such directors. The directors so 
elected and their successors in office shall comprise the 
board of directors of the company, and have all the powers 
conferred by law on the directors of incorporated companies 
having a capital stock. The directors need not be the own- 
ers or holders of capital stock in such corporation. (R. S. 
See. 3631-10; April 18, 1883, 80 v. 177, § 3.) 


Section 10198-1. (Acquisition of prehistoric monuments 
and sites.) Any incorporated association or society main- 
tained by and operating for and on behalf of the state of 
Ohio, having for its purpose the preservation of prehistoric 
monuments or the exploration or examination of such pre- 
historic monuments with the view of collecting and preserv- 
ing all relics or artifacts found in such monuments, for 
educational and scientific purposes and for the use and 
benefits of the public by being permanently placed in a 
state museum, may acquire and hold any real estate in the 
state of Ohio which is the site of an prehistoric mound, 
earth or stone works, or prehistoric village site. In the 
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event that such incorporated association or society seek- 
ing to acquire such real estate and any owner of such real 
estate sought to be acquired are unable to agree upon the 
price to be paid for acquiring or holding of the real estate 
desired, such association or society may acquire such real 
estate by proceedings in a proper court in the manner pro- 
vided by law for the appropriation of private property by 
a municipal corporation of this state. (May 2, 1913, 103 
v. 262.) 


CRIMES. 


Section 10199. (Township society for detection and ar- 
rest of horse-thieves and criminals.) When natural persons 
of a township form a society for the detection and arrest 
of horse thieves and other criminals, and for mutual pro- 
tection of the property of its members, such society may 
become a body corporate in the manner prescribed in section 
ninety-nine hundred and eleven, with the right to levy and 
collect, by suit, if necessary, assessments not exceeding 
three dollars annually from each member as may be re- 
quired to carry out the objects of the society, and to make 
for it needful rules and regulations not in conflict with law. 
(R. S. See. 3709a; February 10, 1885, 82 v. 63.) 

Whether the word ‘‘police’’ or ‘‘special police’’, in the name of 
a corporation organized under this section or § 10200, would be likely 


to mislead the public, is a question for decision by the secretary 
of state under § 8628. Rep. Atty. Gen. 1912, p. 55. 


Section 10200. (Corporations for the apprehension and 
conviction of criminals.) Any number of persons, not less 
than fifteen, a majority of whom must be residents of this 
state, may become incorporated for the purpose of appre- 
hending and convicting any person or persons accused of 
either a felony or misdemeanor. (R. S. See. 3705-11; April 
29, 1902, 95 v. 299, §1; March 21, 1887, 84 v. 169.) 


Sections 10200 et seq. do not authorized the organization of a 
corporation for the purpose of enabling its members to exercise 
police powers and collect rewards for the apprehension of criminals. 
Opins. Atty. Gen. 1915, p. 2505. 

A corporation organized under the general corporation law can not, 
by amendment, acquire the powers of a corporation authorized by this 


section. 
Rep. Atty. Gen. 1908-1909, p. 71. 


Section 10201. (Election of officers; by-laws.) An asso- 
ciation so incorporated may make and use a common seal 
with the name of the corporation thereon. A majority of 
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its members may adopt a constitution and by-laws for their 
government, and elect or appoint such officers as they deem 
proper, who shall hold their offices during the term pro- 
vided, by the constitution and by-laws, and perform the 
duties thereby, and also by law required of them. The pre- 
siding officer of such an association may administer the 
proper oaths of office to any of its officers or members, and 
certify the appointment or election thereof under its seal. 
(R. S. See. 3705-12; April 29, 1902, 95 v. 299; April 28, 1890, 
(87 v. 3839; March 21, 1887, 84 v. 169.) 


Section 10202. (Deputies.) Such presiding officer may 
appoint deputies, not exceeding one in each township, in a 
county or counties where the corporation is located, who 
may administer an oath of office or membership, and certify 
the appointment or election thereof, which shall be valid 
when approved by the presiding officer under the seal of 
the corporation. (R. 8. Sec. 3705-12; April 29, 1902, 95 v. 
299; April 28, 1890, 87 v. 339; March 21, 1887, 84 v. 169.) 


Section 10203. (May arrest without a warrant.) The 
officers and members of the association upon the proper cer- 
tificate of the presiding officer thereof, when so elected or 
appointed, if a felony has been committed, may pursue and 
without warrant arrest any person whom they believe or 
have reasonable cause to believe guilty of the offense, and 
arrest and detain the alleged criminal in any county of the 
state to which he fled, and return him to any officer of the 
county wherein the offense was committed, and there detain 
him until a legal warrant can be obtained for his arrest. 
(R. 8. Sec. 3705-12; April 29, 1902, 95 v. 299; April 28, 
1890, 87 v. 339; March 21, 1887, 84 v. 169.) 


Section 10204. (May obtain a warrant.) An officer or 
member of such an association, under such certificate of 
authority may apply for and obtain a warrant for the arrest 
of a person accused of felony or misdemeanor, which shall 
be issued to him by any justice of the peace or police magis- 
trate of a city or village under the same conditions as war- 
rants are issued to constables. Under such warrant he shall 
have the same power to arrest and detain offenders as is 
vested in constables. (R. S. See. 3705-12; April 29, 1902, 
@> v. 299; April 28, 1890, 87 v. 339; March 21, 1887, 84 
i 169.) 


Section 10205. (Assessments.) Such an association may 
make and collect from its members, assessments authorized 
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by its constitution or by-laws, and if-so provided in its con- 
stitution, also may indemnify its members for losses caused 
by horse thieves or other felons, and expend such moneys 
as are deemed necessary in the pursuit, arrest, and to pro- 
cure the conviction of felons. (R. 8S. See. 3705-13; April 29, 
1902, 95 v. 299; April 28, 1890, 87 v. 340; March 21, 1887, 
84 v. 169.) 


Section 10206. (Reimbursement of expenses by county.) 
Upon the apprehension and conviction of a person charged 
with felony by such an association, the commissioners of 
the county in which the crime was committed, may reim- 
burse it in any sum not above one hundred dollars, for 
necessary expenses, not otherwise provided for by law, in- 
eurred in the apprehension and conviction of such criminal. 
Upon the apprehension and conviction by the association of 
a person accused of misdemeanor, the commissioners of the 
eounty in which the crime was committed may reimburse it 
in any sum not above seventy-five dollars for necessary ex- 
penses incurred, not otherwise provided for by law, in the 
apprehension and conviction of such criminal. (R. S. See. 
3705-14, April 29, 1902, 95 v. 300; April 28, 1890, 87 v. 340; 
March 21, 1887, 84 v. 169.) 


OTHER COMPANIES. 


Section 10207. (Dock companies.) A company organized 
for the purpose of constructing and establishing docks in 
and adjacent to any of the navigable waters in or border- 
ing upon this state, may construct or purchase any dock 
or docks, and erect thereon any structure suitable for re- 
ceiving, storing, and delivering produce, and goods of what- 
ever description, repair and protect such dock or docks and 
structures, and sell them in the manner prescribed by the 
by-laws of the company. (R. S. See. 3840; March 16, 1865, 
62 v. 48, § 4.) 


Section 10208. (Ferry companies.) A corporation or- 
ganized for the purpose of carrying on the ferry business 
on any of the water-courses in this state, or bordering there- 
on, may build, purchase, and hold steam ferry-boats, an 
other vessels and floats, real estate, landings, wharves, 
docks, and other property, in this state or elsewhere, prop- 
er to carry on its business, buy or lease, and use, let, oF 
otherwise dispose of them, or any part thereof, in such man- 
ner as it deems advisable, carry on the ferry business at 
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the place named in its articles of incorporation, transport 
persons and property, and _ receive such compensation 
therefor as may be lawful. It shall be governed by the 
laws that govern natural persons in such employments. 
(R. S. Sec. 3849; April 11, 1865, 62 y. 114; § 4.) 


The state has no power to fix ferry rates over a navigable stream 
from a point in another state. Bellaire v. Ferry Co., 105 O. S. 247 
(1922). 


Section 10209. (Fruit companies.) Any company or- 
ganized for the purpose of cultivating, canning, shipping, 
and dealing in fruit, may purchase, hold, and convey real 
and personal property for the purpose of conducting and 
carrying out the objects of the company, and hold it with- 
out the state. (R. S. Sec. 3883; R. S. of 1880.) 


Section 10210. (Certain corporations may purchase or 
lease real estate.) A corporation organized for the purpose 
of constructing and maintaining buildings to be used for 
hotels, store-rooms, offices, warehouses, and factories, may 
acquire by purchase or lease, and hold, use, mortgage and 
lease all such real estate or personal property as is neces- 
sary, for such purpose. But no such corporation shall ae- 
quire or mortgage any real or leasehold estate, or lease it 
for a period exceeding, with all privileges of renewal, the 
term of five years, without the consent of the holders of 
two-thirds of the stock, obtained at a meeting called for 
that purpose, written notice of which was given to each 
stockholder, either personally, or deposited in the post- 
office, properly addressed and duly stamped, not less than 
ten days before the day fixed for such meeting. Nothing 
herein shall authorize corporations to buy and sell, or to 
deal in real estate for profit. (R. S. See. 3884a; April 15, 
1889, 86 v. 375, 376.) 


Real estate companies, see §§ 8648, 8650. 

A corporation organized under this section can not amend its 
articles of incorporation so as to acquire power of dealing generally 
in real estate. Rep. Atty. Gen. 1906-1907, p. 66. 

Nor can a real estate company, by amendment, acquire the powers 
conferred by this section. Rep. Atty. Gen. 1908-1909, p. 79; Rep. 
Atty. Gen. 1911-1912, p. 68. 

A manufacturing corporation can not, by amendment, acquire the 
powers conferred by this section. Rep. Atty. Gen. 1908-1909, p. 70. 

A construction company ean not acquire the power to own hotel 
buildings. Such power is not given by this section. Rep. Atty. Gen. 
1910-1911, p. 232. 

This section does not authorize a building company to engage in a 
general rental business. Rep. Atty. Gen. 1911-1912, p. 62. 
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A building company which, as an incident to its business, fur- 
nishes electric current to tenants for light and power purposes, mak- 
ing a separate charge therefor, is a public utility. Rep. Atty. Gen. 
1913, pp. 575, 545. 

A corporation can not be formed to (a) acquire and maintain build- 
ings; (b) manage and rent buildings and (c) do a general contracting 


business. 
Rep. Atty. Gen. 1911-1912, p. 62. 


Section 10211. (Stock-yard companies.) A company in- 
corporated for the purpose of purchasing or leasing real 
estate, and erecting thereon pens and buildings for the 
safe-keeping of live stock intrusted to it on sale, may lease 
or purchase, and operate the portion of any railroad lead- 
ing to or connected with its stock-yards as is necessary for 
the convenient dispatch of its business. The number of 
miles so leased or purchased shall not exceed thirty, and the 
lease or purchase shall not be made without the consent of 
the holders of a majority of the stock in such company, 
and in the company leasing or selling the railroad. (R. 5. 
Sec. 3876; April 3, 1876, 73 v. 162, § 3.) 


Section 10212. (Consolidation of public service com- 
panies.) Any two or more electrie lighting companies, na- 
tural or artificial gas companies, gas light or coke com- 
panies, companies for supplying water for public or private 
consumption; or any electric light and power company and 
any water company; or any heating company and any in- 
cline, movable or rolling road company; doing business in 
the same municipal corporation or which are incorporated 
and organized for the purpose of doing business in the 
same municipal corporation may consolidate into a single 
corporation in the manner and with the same effect as is 
provided for the consolidation of railroad companies. (KR. 
S. See. 2485a; April 23, 1904, 97 v. 281; April 16, 1900, 94 
Wiowi5,) 


This section does not authorize a corporation, formed to furnish 
gas, electricity, heat, power, light and water, to add to its corporate 
purposes that of manufacturing and dealing in ice and the doing of 
a refrigerating and storage business. Rep. Atty. Gen. 1914, p. 1107. 
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PART XXIV. 
JUSTICE OF THE PEACE CODE PROVISIONS. 


0238. Service on corporations. § 10242. Summons issued to sheriff 
0239. Suits against railroad § 10243. Insurance company. 
company. § 10244. Foreign corporation. 

0 § 10253. Affidavit for atttachment 
0 § 10266. Service. 


240. Process. 
241. Service of process. 


Section 10238. (Service on corporations.) Except as 
hereinafter specially provided, a summons against a corpora- 
tion may be served upon the president, mayor, chairman of 
the board of directors or trustees, or other chief officer; or, 
if its chief officer is not found in the county, upon its 
cashier, treasurer, secretary, clerk, or managing agent; or, 
if none of such officers can be found, by a copy left at the 
office, or usual place of business of such corporation, with 
the person having charge thereof. But if the defendant be 
an incorporated river transportation company, whether or- 
ganized under the laws of this or another state, the service of 
a summons may be upon the master or other chief officer 
of any of its steamboats or other craft, or upon any of its 
authorized ticket or freight agents, at any port where it 
transacts business. (R. S. Sec. 6477; March 14, 1853, 51 v. 
79, §15; S. & C. 774.) 


Service on corporation in other courts, see § 11288. 

Where service is made on a secretary or managing agent it should 
affirmatively appear in the return that no chief officer could be found. 

Rosenham v. Cohen & Mack, 13 C. C. n. s. 102 (1910). 

See also note to § 11288. 

This section was held not to apply to an attachment suit against a 


foreign railroad company. 
Mo. Pac. Ry. Co. v. Baum, 7 N. P. n. 8. 265 (C. P. 1908); affirmed, 
12 C. C. n. s. 271; 22 C. D. 505; 81 O. S. 386. 


Section 10239. (Suits against railroad company.) Suit 
may be brought before a justice of the peace against a rail- 
road company, in the township in which the president of 
the company resides, or in a township into or through which 
the road owned or leased by such company is located, 
whether such company be foreign or created under the laws 
of this state, and whether the charter thereof prescribed 
the place where suit must be brought against it, or the 
manner or place of service of process thereon, or not. (R. 
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S. Sec. 6478: March 21, 1850, 48 v. 52, §1; March 31, 1866, 
63 v. 63, §§ 2, 3; April 30, 1868, 65 v. 116, § 66; R. S. 1880.) 


Service on railroad companies in other courts, see § 11288. 

Service on a railroad company in an action before a justice of the 
peace should be made under this section. The mode provided in this sec- 
tion is exclusive. 

North vy. Railroad, 10 O. S. 548 (1860). 

Sections 10239 to 10242 do not apply to proceedings in attachment 
before a justice of the peace, and a justice may acquire jurisdiction in 
attachment against a foreign railroad corporation by levy, and publication 
of notice as provided in G. C. § 10263. 

Railway Co. v. Baum, 81 O. 8. 386 (1910); affirming, 12 C. U. n. 8, 

271: 22 C. D. 505; 7 N. P. n. s. 265; overruling, Squire v. Rail- 
way, 1 C. C.n.s. 354; 15 C. D. 30. 
Sections 10239 to 10242 do not apply to street railway companies. 

Greene vy. Street Railroad Co., 62 O. S. 67 (1900). 


Section 10240. (Process.) If the principal business of- 
fice of such company is not kept in the township in which 
suit is brought, the justice of the peace shall issue a sum- 
mons against it, directed to any constable in the township 
in which the suit is brought. (R. S. Sec. 6478; March 21, 
1850, 48 v. 52, §1; March 31, 1866, 63 v. 63, §§ 2, 3; April, 
1868, 65 v. 116, § 66; R. S. 1880.) 


Section 10241. (Service of process.) On receipt of such 
summons the constable forthwith shall serve it personally 
upon the president of such company, if he be a resident of 
the county in which suit is brought, or by leaving a certi- 
fied copy at his place of business, if it is within the county. 
If the president of the company is not a resident of, or has 
no place of business within the county in which the suit 
is brought, the constable having such summons may serve 
it personally upon the person having charge of a ticket 
office or a freight depot, owned by or under the control of 
the company, and situated within the county where suit is 
brought. When the summons is served on either of the last 
described persons, it shall be done at least eight days prior 
to trial. When served upon the president, it may be served 
in accordance with the law for serving summons issued by 
justices of the peace. (R. S. Sec. 6478; March 21, 1850, 48 
v. 52, §1; March 31, 1866, 63 v. 63, §§ 2, 3; April 30, 1868, 
65 v. 116, §66; R. S. 1880.) 


See § 11288 and notes. 

To show good service of summons on a ticket agent under this section, 
it must appear affirmatively that the president of the company is not a 
resident of the county in which suit is brought, and has no place of 
business therein, and also that such agent is a person having charge of a 
ticket office or of a freight depot owned by or under the control of such 
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company, and that such ticket office or freight depot is situated within the 
county where such suit is brought. 
Jones v. Railway Co., 20 C. C. 63; 10 C. D. 789 (1900). 


Section 10242. (Summons issued to sheriff.) When 
the president of such company does not reside, and there 
is no such officer or depot in the county, then the justice of 
the peace shall issue a summons directed to the sheriff of 
the county where the principal business office of the company 
is located, with an indorsement on the back of the writ, of 
the name of the postoffice to which it shall be returned. 
Upon the receipt of the writ, the sheriff shall forthwith 
serve it personally upon the president, if found, or by leay- 
ing a copy at the business office of such company with the 
person having charge thereof, and immediately return the 
writ to the justice issuing it, by mail, directed to the post- 
office named on its back. (R. S. See. 6478; March 21, 1850, 
48 v. 52, §1; March 31, 1866, 63 v. 63, §§ 2, 3; April 30, 
1868, 65 v. 116, § 66; R. S. 1880.) 


Section 10243. (Insurance company.) When the defend- 
ant is an ineorporated insurance company, and the action is 
brought in a county wherein it has an agency, the service 
may be upon the chief officer of such agency. (R. S. See. 
6479; March 14, 1858, 51 v. 179, §16; S. & C. 744.) 


See § 11289. 


Section 10244. (Foreign corporation.) When the de- 
fendant is a foreign corporation, having a managing agent 
in this state, the service may be upon such agent. (R. S. 
Sec. 6480; March 14, 1853, 51 v. 179, ltt S.che C., 174.) 

See also § 11290 and note. 

The return of service on a managing agent should show that the 


person served is such agent in this state. 
Rosenham v. Cohen & Mack, 13 C. C. n. s. 102 (1910). 


ATTACHMENT. 


Section 10253. (Affidavit for attachment.) Except as 
hereinafter provided, the plaintiff shall have an order of at- 
tachment against property of the defendant in a civil action 
before a justice of the peace for the recovery of money, 
before or after its commencement, when there is filed in his 
office an affidavit of the plaintiff, his agent or attorney, show- 
ing the nature of the claim, that it is just. the amount the 
affiant believes the plaintiff ought to recover, and that the 
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property sought to be attached is not exempt from execution. 
If attachment of the personal earnings of the defendant be 
sought, the affidavit also must state that he is not the head 
or support of a family nor in good faith the support 
of a widowed mother wholly dependent upon him for sup- 
port; or that such earnings are not for services rendered 
within three months before the action was begun, or that, 
if earned within that time, they amount to more than one 
hundred and fifty dollars, and only the excess over that 
sum is sought to be attached; or that the claim sued on is 
for work, labor or necessaries, and, except in cases for such 
claims, the existence of one or more of the following par- 
ticulars: 

1. That the defendant, or one of several defendants, is 
a corporation, having no officer upon whom a summons can 
be served, or place of doing business in the county, or is 
a non-resident of the county. No proceedings in attach- 
ment shall be had to garnishee the salary or wages of an 
employe of a railroad company, by reason of his non-resi- 
dence, except before a justice or on account of his being 
a non-resident of the county in which his lability was in- 
curred ; 

2. Has abseconded with intent to defraud his creditors; 

3. Has left the county of his residence to avoid the ser- 
vice of a summons; 

4. So conceals himself that a summons can not be served 
upon him; 

5. Is about to remove his property, or a part thereof, 
out of the county, with the intent to defraud his creditors; 

6. Is about to convert his property, or a part thereof, 
into money, for the purpose of placing it beyond the reach 
of his creditors; 

7. Has property or rights of action which he conceals; 

8. Has assigned, removed, or disposed of, or is about 
to assign, remove or dispose of his property, or a part 
thereof, with intent to defraud his creditors; or 

9. Fraudulently or criminally contracted the debt, oF 
incurred the obligation, for which suit is about to be or has 
been brought. When the defendant is a corporation, having 
no officer in the county upon whom a summons can be 
served, or a place of doing business in the county, or is 4 
non-resident of the county, the attachment shall not be 
granted unless the claim is for a debt or demand arising 
upon contract, judgment or decree. No attachment shall 
issue by virtue of this chapter against the personal earnings 
of any defendant for services rendered by such defendant 
within three months before the commencement of the actio2 


\ 
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or the issuing of the attachment, unless the defendant is 
not the head or support of a family, or unless the amount 
of such earnings exceeds one hundred and fifty dollars, 
and then only as to the excess over that amount, or unless 
the claim is one for necessaries, and then for only ten per 
cent of such personal earnings. (R. S. See. 6489; February 
28, 1862, 59 v. 17, § 28; June 9, 1879, 76 v. 165, §17; R. 
S. 1880; April 3, 1891, 88 v. 277; April 26, 1898, 93 v. 319; 
eo ©. 776; S. & 8S. 420.) 


Attachment in common pleas court, see § 11819. 
Exemption of licensed foreign corporations from attachment. 

See § 186. 

A domestic corporation may be proceeded against under this section 
on the ground that it is a non-resident of the county. 

Machine Co. v. Huston, 24 O. S. 503 (1874). 

A domestic corporation may be proceeded against in attachment 
either as a corporation or as a non-resident of the county, but in cither 
ease the affidavit must show that the corporation has no officer in the 
county upon whom summons may be served, or no place of business within 
the county. 

Cartmel v. Wurlitzer, 5 N. P. n. s. 604; 18 L. D. 380 (CYR S90 ie 

A foreign corporation may be proceeded against in attachment before 
a justice of the peace the same as a domestic corporation, but the affidavit 
must show that the corporation has no officer in the county on whom sum- 
mons may be served, or no place of doing business within the county. 

Cartmel v. Wurlitzer, 5 N. P. n. s. 604; 18 L. D. 380 (CERT 190i 

A foreign railroad company is not exempted from attachment under 
this section by the provisions of § 10239. 

Railway Co. v. Baum, 81 O. S. 386 (1910); affirming, 12 C. C. n. s. 

276; 22 C. D. 505; 7 N. P. n. s. 265. 

An affidavit which alleges that the defendant corporation is a non- 
resident of the county is not defective because it does not aver non- 
compliance with foreign corporation laws. 

Rosenham Co. v. Cohen & Mack, 13 C. C. n. s. 102 (1910). 

In common pleas court, however, non-compliance must be set 
forth in the affidavit. See notes to §§ 11819 and 186. 

An attachment will lie against a foreign corporation for money 
lost in gambling. Harlan v. Investment Co., It IN. P. a. s: 492 (1911), 

Attachment without bond against non-resident for damages from 
purchase of stock induced by fraudulent representations. See Hart v. 
Andrews, 103 O. S. 218 (1921). 

Under an earlier form of this section it was held that the words 
“foreign corporation” did not include a domestic corporation. 

Boley v. Trust Co., 12 O. S. 139 (1861). 


Section 10266. (Service.) If the garnishee is a person, 
the copy of the order and notice shall be served upon him 
personally, or left at his usual place of residence. If a 
partnership is garnisheed by its company name, they shall 
be left at its usual place of doing business, or be served per- 
sonally on one of its members; and if a corporation, they 
shall be left with the president or other principal officer, 
or its secretary, cashier, or managing agent. If such cor- 
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poration is a railroad company, they may be left with any 
regular ticket or freight agent thereof in the county. (RK. 
S. Sec. 6499; May 4, 1885, 82 v. 261; R. S. 1880; March 14, 
1853, 51 v. 179, § 38; S. & S. 778.) 


See § 11833. 

A return of service upon the ‘‘agent’’ of the corporation has 
been held valid, although the better practice is to strictly follow the 
statute. Parkinson v. Crawford, 13 N. P. n. s. 73 (1912). 
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§ 11038. 
§ 11039. 
§ 11040. 


H 11041. 
11042. 


§ 11056. 


§ 11057. 
11058. 
11059. 

§ 11060. 

§ 11061. 

§ 11062. 


11063. 
11064, 


Section 11038. 
propriation of pr 


APPROPRIATION 


PART 


APPROPRIATION 


Appropriation of private 

property. 
hen appropriations 
made, 

Appropriation of property 
of minor, idiot, imbecile 
or insane person. 

Notice to ward. 

Petition for appropriation. 
The county petition to be 
filed in. 

Summons. 

Service by publication. 
Jurisdictional questions. 

Jurors. 

Who entitled to a separate 
trial, and conduct of 
trial. 

Amendments. 

Time of trial, adjourn- 
ments, and discharge of 
juries. 

How panel filled. 

Peremptory challenges. 

The oath of jury. 

ae form of writ to sher- 

Judge must deliver cer- 
tain copies to sheriff. 

Witnesses examined before 
jury. 

When a structure is partly 
on land to be appropri- 
ated. 

Verdict. 

When and how corpora- 
tion may have possession. 

When and how corporation 
may abandon proceeding. 

Action for costs and ex- 
penses. 

New trial, proceedings 
thereon. 

Bills of exceptions. 

Petition in error. 


OF PROPERTY. 


i" 
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OF PROPERTY. 


Corporation may, pay 
judgment and enter on 
property. 

Proceedings in the com- 
mon pleas on error. 
How school land appro- 
priated. 

When proceedings to ap- 
propriate be commenced 
in common pleas. 
Procedure in common Pleas 
court. 

When corporations en- 
titled to possession. 
When court to appoint 
attorney. 

Conflicting claims. 

To be adjudicated in the 
common pleas. 

Custody of the funds. 
Such proceeeding a civil 
action. 

Condemnation of  unfin- 
ished road-bed. 
Construction of terms. 
Proceedings. 

Where action to be begun. 
Error. 

Statement of intention. 
Failure to occupy road- 
bed for one year. 
Interpretation of wora 
“road-bed.” 

Proceedings when land is 
held without agreement. 
Demand of written state- 
ment describing the land 
occupied without appro- 
priation. 

Summons. 

Judgment and execution. 
Injunction may issue 
against corporation. 

Fees. 

When costs apportioned. 
When this chapter does 
not apply. 


. (Appropriation of private property.) Ap- 
ivate property by corporations must be 


made according to the provisions of this chapter. (R. S. 
Sec. 6414; April 23, 1872, 69 v. 88 § 1.) 


Power of various com 


panies to appropriate property. 


Railroad companies, §§ 8759, 8760, 8763 to 8768. 
Street and interurban railways, §$9108 to 9111, 9118-2, 9119. 
Foreign corporations, § 9090. 


Application of chapter to appropriatio 


public corporations. 


ns by municipal and other 
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See § 11091. 
Railway Co. v. Greenville, 69 O. S. 492 (1903). 
Cincinnati v. Lohman, 10 C. C. n. s. 119; 20 C. D. 92: 
Purposes for which property may be appropriated. See note to § 8759. 
An appropriation proceeding is not a civil action but a special pro- 
ceeding. 
Railroad v. Tod, 72 O. S. 166 (1905). 


Constitutionality. This act is valid under article 4, §8 of the con- 
stitution. 

Giesy v. Cincinnati, etc., R. Co., 4 O. S. 308 (1854). 

See Railroad Co. v. O’Harra, 48 O. S. 343 (1891). 

A corporation which has instituted appropriation proceedings under 
this chapter is estopped from denying the constitutionality of any sec- 
tion thereof. 

Wiler v. Logan, ete., Co., 6 C. C. n. 8. 906; 17 C. D. 257 (1904); 

(aff'd, 72 O. S. 628 for failure to file petition in error in time). 


Eminent domain defined. The right of eminent domain is the right 
to take private property for public use. 
Railroad v. Railroad, 72 O. S. 380 (1905). 


Power of eminent domain vested in general assembly. Power of 
courts. The constitution does not confer the power of eminent domain 
but prescribes modes for and limitations upon its exercise. The power 
is lodged with the general assembly, and may be exercised directly or 
indirectly, without the intervention of courts, except for determining the 
amount of compensation. Courts possess power to determine its proper 
limits and to prevent abuses in its exercise. 

Giesy v. Cincinnati, ete., R. Co., 4 O. S. 308 (1854). 

Whether or not the use is public is a judicial question. The use 
being public the right is absolute in the general assembly, unless re- 
stricted by the constitution, and it is entirely in its discretion whether 
it is necessary to take property for such use, that is, whether the public 
welfare requires or will be promoted by such use. 

Railroad v. Railroad, 72 O. 8. 380 (1905). 


Statutes strictly construed. Statutes conferring the power of eminent 
domain are strictly construed. 

Platt v. Penna. Co., 43 O. S. 228, 244 (1885). 

Railway Co. v. South, 78 O. S. 10 (1908). 

See note to § 8759. 


Section 11039. (When appropriations made.) Appro- 
priations can be made only when the corporation is unable 
to agree with the owner, or his guardian or trustee, as to 
the compensation to be paid for the property, or easement 
or interest therein, sought to be appropriated, or when the 
owner is incapable of contracting in person or by agent, 
and has no guardian or trustee, or is unknown, or his 
residence is beyond the state, or unknown. (R. S. Sec. - 
6415: May 4, 1891, 88 v. 555; R. S. 1880; April 23, 1872, 
69 v. 88, § 2.) 


Proof of inability to agree. § 11046 and note. 

Where property is jointly owned by several persons an effort should 
be made to agree with each owner, unless his residence is beyond the state — 
or unknown. I 
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Cincinnati, etc., R. v. Murray, 1 N. P. n. s. 301; 48 Bull. 877 (Ins. 
Ct. 1903). 

A guardian of minors can not grant a right of way by deed without 
authority from the probate court. 

State v. Commissioners, 39 O. S. 58 (1883). 

See §§$ 11040, 11041. 

It is proper, but not necessary, to aver in the petition in an appropria- 
tion proceeding that the parties are unable to agree. 

Railroad v. Tod, 72 O. S. 166 (1905). 

The rights of other lot owners, under restrictive agreements in 
the deeds of land through which the right of way passes is not an 
‘feasement or interest’? therein, under this section. Vanetten v. 
Railway, 18 C. CO. n. s. 547 (1911); aff’d, no rep, 86° O. 839323. 


Section 11040. (Appropriation of property of minor, 
idiot, imbecile or insane person.) Under this chapter, when 
the property of a minor, idiot, imbecile, or insane person, 
or any easement or interest therein, is sought to be appro- 
priated by a corporation and there is a legally appointed 
guardian of the person and estate or of the estates, or a 
trustee of such minor, idiot, imbecile, or insane person, and 
the guardian has agreed with the corporation upon the 
amount of compensation to be paid for such property, ease- 
ment, or interest therein, he may file with the probate court 
of the county wherein the property is situated, a written 
application for authority to convey the property or interest 
to such corporation. The application must fully describe 
the property, right, easement or interest therein, sought to 
be conveyed, and set out the price agreed to be paid for it. 
(R. S. Sec. 6415a; May 4, 1891, 88 v. 554.) 


Section 11041. (Notice to ward.) The probate judge 
shall order the guardian to give such notice as he deems 
reasonable, to the ward, of the filing of the application, and 
of the time set for its hearing. At the time for the hearing, 
if the judge finds that notice was given as ordered of the 
time set therefor, that the price to be paid is just, and that 
Such conveyance will be to the best interest of his ward, he 
shall order the guardian to make and execute a deed to 
the corporation for the property or interests upon the pay- 
ment of the price agreed upon by them. (R. S. Sec. 6415a; 
May 4, 1891, 88 v. 554.) 


Section 11042. (Petition for appropriation.) In such a 
ease the corporation may file a petition with the probate 
judge, verified as in a civil action, containing a_ specific 
description of each parcel of property, interest, or right, 
within the county, sought to be appropriated, the work, if 
any, intended to be constructed thereon, the use to which 
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the property is to be applied, the necessity for the appro- 
priation, the name of the owner of each parcel, if known, 
or if not known, a statement of that fact, the names of 
all persons having or claiming an interest, legal or equit- 
able, in the property, so far as they can be ascertained, 
and a prayer for its appropriation. (R. S. Sec. 6416; April 
20, Sia, 69 VW. So, 8S2,) Low 

Parties and pleading. A dummy corporation which does not in- 
tend to have any real or beneficial interest or use in the property can 
not maintain an appropriation proceeding. Cemetery Assn. v. Trae- 
tion Co., 93 O. 8. 161 (1915). 

One having an inchoate right of dower is neither a proper or 
necessary party. Long v. Long, 99 O. S. 330 (1919). 

A railway company seeking to appropriate property is the real 
party in interest although its officers are also officers of another rail- 
way company and its stock is largely owned by another company. 

Devou v. Cincinnati, ete., Co., 4 O. L. R. 313; 19 C. D. 113 (1906). 
Mortgagees are necessary parties. 

Harrison v. Sabina, 14 W. L. B. 27 (1885). 

The purpose and necessity of the appropriation must be clearly alleged. 

Valley Ry. Co. v. Bohm, 34 O. S. 114 (1877). 

The land must be described with certainty. 

Cleveland, etc., R. Co. v. Prentice, 138 O. S. 373 (1862). 

See Pittsburg, etc., R. Co. v. Perkins, 22 C. C. 630 (1888). 

It is proper but not necessary to aver that the corporation and owner 
are unable to agree. 

Railroad v. Tod, 72 O. S. 166 (1905). 

The petition need not set out the termini of the railroad, and 
need not allege that the property sought to be appropriated is the 
only property in the country which it is desired to appropriate. 
Realty Co. v. Railway, 18 C. C. n. s. 86 (1910); aff’d, no rep. 86 O2 
S. 364. 

Only the allegations required by the statute need be made. Realty 
Co. v. Railway, 18 C. OC. n. s. 86 (1910); aff’d, no rep. 86 O. S. 364. 

Where the petition specifically describes the property sought to be 
appropriated, no further written or record evidence of the line of the road 
is essential to the right of the company to have compensation fixed. 

Powers v. Hazelton, etc., Ry. Co., 33 O. S. 429 (1878). 

Whether the rules of code pleading are applicable to a petition to 
appropriate private property for publie uses, filed under the statute, in 
the probate court, quaere. In case of doubt, the judgment rendered in 
such proceeding will not be reversed for failure to strictly observe such 
rules. 

Toledo, ete., Ry. Co. v. Toledo, ete., Ry. Co., 6 C. C. 362; 3 C. D. 4935 

afl’d, 50 O. S. 608. 
Pleadings after petition are not required. 

Cincinnati, ete., Ry. Co. v. Pfitzer, 1 Goebel 248 (1889). 

tailroad v. Tod, 72 O. S. 166 (1905). 

Necessity. The necessity for the appropriation must be pleaded and 
proved. 

Valley Ry. Co. v. Bohm, 34 O. 8. 114 (1877). 

S. E. Ohio, ete., Co. v. Diamond, ete., Co., 51 W. L. B. 421 (Prob. Ct.)e 

The power of eminent domain is based upon public necessity, and cam 
only be exercised where such necessity exists, but this necessity relates 
rather to the nature of the property and the uses to which it is applied 
than to the exigencies of the particular case; and it is no objection to the 
exercise of the power that lands, equally feasible, could be obtained by 
purchase. 
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Giesy v. Cincinnati, ete., R. Co., 4 0. S. 308 (1854). 

Toledo, ete., Ry. Co. v. Toledo, etc., Ry. Co., 6 C. C. 362, 389; 3 C. D. 
493; afl’d, 50 O. S. 603. 

Powers v. Hazelton, ete., Ry. Co., 33 0. §. 429 (1878). 

Bridge Co. v. Magruder, 63 O. S. 455, 476 (1900). 

See note to § 11046. 


Quantity of land. Only that quantity of land whieh is necessary 
may be appropriated. 

Platt v. Penna. Co., 48 O. S. 228 (1885). 

Giesy v. Cincinnati, etc., R. Co., 4 O. S. 308 (1854). 

See Pittsburg, etc., R. Co. v. Perkins, 22 C. C. 630 (1888). 

The railroad company has primary discretion in determining what 
land is necessary; but the probate court has power under § 11046 to pre- 
vent abuse of such discretion. ; 

Railroad v. Railroad, 72 O. S. 368 (1905). 

Ohio, ete., R. Co. v. Hinkle, 1 N. P. 63; 1 L. D. 682 (1894). 

A railroad company can not, on motion, he required to appropriate 
more land than that described in the petition. 

Schaible v. L. S., ete., R. Co., 10 CG. C. 334 (1895). 


Property subject to appropriation. 


Property already appropriated to public use. Property aJ- 
ready appropriated can not be taken for another public use which will 
wholly defeat or supersede the former use, unless power to make such 
second appropriation is granted expressly or by necessary implication. 

Railroad Co. v. Belle Center, 48 O. S. 273 (1891). 

Little Miami, ete., h. Co. v. Dayton, 23 O. S. 510 (1872). 

See 15 O. L. R. 193 (article by A. H. Ronda). 

Land already appropriated by a municipality and used as a public 
park may be appropriated by a railroad company. 

Colby v. Toledo, 22 C. C. 732; 12 C. PD. 347 (1901) ; aff’d, 68 O. S. 698. 

Newton v. Mfgrs. Ry. Co., 115 Fed. 781 (C. C. A. 1902). 

Land held by a corporation, but not used or needed for the proper 
exercise of its franchises, may be appropriated. 

Railroad Co. v. Belle Center, 48 O. S. 273 (1891). 

Where additional burdens are imposed on the land, under the new 
use, the owner is entitled to compensation therefor. 

Hatch v. Railway Co., 18 O. S. 92 (1868). 

Vought v. Railroad Co., 58 O. S. 123 (1898) ; aff'd, 176 U. S. 469. 

Newton v. Railway Co., 115 Fed. 781; 14 O. F. D. 156 (C. C. A. 1902). 

Hawkins v. Buckeye, ete., Co., 6 N. P. n. s. 553, 556; 16 L. D. 333 

(C. P. 1905). 

Appropriation of easement for elevated railroad track over public 
landing. 

See G. C. § 8767 and note. 

Appropriation of use of streets, ete., for tracks. 

See G. C. § 8764 et seq. 

Property in which a Catholie school, open to all children, is conducted 
may be appropriated by a railroad company. 

Cincinnati, ete., R. Co. v. Murray, 1 N. P. n. s. 301; 48 W. L. B. 877 

(Ins. Ct. 1903). 

In the opinion of the attorney general, an interurban railway is 
not empowered to appropriate land, the title to which is in the board 
of education of a school district in trust for public school purposes. 
Opins. Atty. Gen. 1915, p. 775. 

——. Property of other railroad companies. Property of one rail- 
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road company may be appropriated by another railroad company to fur- 
nish a crossing over such road. 

Railway v. Railway, 30 O. S. 604. 

See §§ 8834, 8836. 

But a company seeking to appropriate land of another company, 
longitudinally, must establish urgent necessity for the land. Where such 
necessity is shown, and the other company does not require it for imme- 
diate use, and can arrange its tracks so as to avoid using it for a long 
period, the right to appropriate exists. 

Railway Co. v. Railway Co., 2 N. P n.s 45; 49 O. L. B. 240 (Prob. 

Ct. 1903). 


——. Property and rights of abutting owners in streets and highways. 
See note to § 8765. 


——. Rights of lot owners under covenants restricting use of property. 


A railroad company may acquire lots in an allotment, and build 
a railroad thereon, although all of the lots are restricted by agree- 
ment to residence purposes only. Other lot owners can not enjoin the 
appropriation. Vanetten v. Railway, 18 C. C. n. s. 547 (1911); aff’d, 
no rep. 86 O. S. 323. 

Nor can other lot owners recovers damages. Doan v. Railway, 
92 O. S. 461 (1915); Ward v. Railway, 92 O. S. 471 (1915). 


Jurisdiction of probate court must be exercised in mode prescribed 
in this chapter. The probate court under this act has a special and 
limited jurisdiction, to be exercised in the cases and in the mode pre- 
scribed in the act; and that court can not, under an order of the court of 
common pleas, and to carry into effect that order, take jurisdiction of a 
case or proceed in a mode not authorized by the act. 

Dayton, etc., R. Co. v. Marshall, 11 O. S. 497 (1860). 

Practice. Revivor. Dismissal. 


On the death of a defendant, revivor of the proceedings must be had 
in the name of the heirs or devisees, and not of the administrator of the 
deceased. 

Valley Ry. Co. v. Bohm, 29 O. S. 633 (1876). 

Right of corporation to abandon proceeding. 

See § 11060 and note. 


Section 11043. (The county petition to be filed in.) The 
petition may include one or more of the parcels of property, 
rights, or interests in the county in which it is filed. When 
any such parcel, right or interest, is situated in two or 
more counties, the petition may be filed in either of the 
counties in which an owner is resident, and if no owner re- 
sides therein, it may be filed in either. (R. S. See. 6417; 
March 23, 1875, 72 v.71.) 


Section 11044. (Summons.) Upon the filing of a pre- 
cipe therefor, the probate judge shall issue summons for 
the owners, and persons named in the petition as residents 
of the state, having an interest, which may be directed to 
the sheriff of any county, and shall command him to notify 
the persons it names of the filing of the petition, and to 
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appear thereto at a time to be fixed by the judge, and there- 
in stated, not less than five nor more than fifteen days from 
the date thereof. It must be served and returned as in a civil 
action. When returned ‘‘not summoned,’”’ other writs may 
issue until the parties are duly summoned. (R. S. See. 
6418; March 23, 1875, 72 v. 71, §1.) 


Section 11045. (Service by publication.) When a per- 
son having an interest is unknown, or his residence is be- 
yond the state or unknown, the corporation may make ser- 
vice against him by publishing in a newspaper of general cir- 
culation in the county where the petition is filed, for four 
consecutive weeks, a notice containing a summary  state- 
ment of the object and prayer of the petition, so far as it 
relates to the property of the person thus to be notified, 
the court in which it is filed, and the time when such per- 
son is to appear thereto, not less than ten nor more than 
twenty days after the last publication. The fact of pub- 
lication may be proved by the. affidavit of any person hav- 
ing knowledge thereof. (R. S. See. 6419: March 23, 1875, 
me Vv. (1, § 3.) 


Section 11046. (Jurisdictional questions.) On the day 
named in a summons first served, or publication first com- 
pleted, the probate judge shall hear and determine the ques- 
tions of the existence of the corporation, its right to make 
the appropriation, its inability to agree with the owner, 
and the necessity for the appropriation. Upon all these 
questions the burden of proof shall be upon the corporation, 
and any interested person shall be heard. (R. S. Sec. 6420; 
March 23, 1875, 72 v. 71, § 4.) 


Determination under this section a condition precedent to ap- 
propriation. A determination of the preliminary questions under this 
section in favor of the expropriator is a condition precedent to the right 
of eminent demain, and is jurisdictional. 

Cemetery Assn. v. Traction Co., 93 O. 8. 161 (1915). 

Railroad v. Tod, 72 0. S. 166 (1905). 

Telephone Co. v. Cincinnati, 73 O. S. 77 (1905). 

Kramer v. Railroad, 53 O. S. 436, 444 (1895). 

The preliminary questions are governed by state and not federal 
law. Cuyahoga River Power Co. v. Realty Co., 244 U. S. 300 (1917). 


Existence of corporation. It is essential to the exercise of the right 
of eminent domain that the corporation prove its incorporation accord- 
ing to law, including the due and legal election of directors. 

Powers v. Railway Co., 33 O. S. 429 (1878). 

Telephone Co. v. Cincinnati, 73 O. S. 64, 77 (1905). 

Atlantic, ete., R. Co. v. Sullivant, 5 O. S. 276 (1855). 

Atkinson v. R. R. Co., 15 O. S. 21 (1864). 

Society Perun v. Cleveland, 43 O. S. 498 (1885). 
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A foreign corporation must prove its de jure existence according 
to the laws of its home state. Railway Co. v. Barger, 10 Ohio App. 
443; 30-0. C. A. 65 (1919); s.°¢., 28 0. C. A. 92° 21 NLP. mien 

But as § 8759 expressly confers the power of eminent domain 
upon foreign railroad corporations, it is not necessary to prove that it 
possesses such powers by the laws of its home state. Railway Co. v. 
Barger, 10 Ohio App. 443; 30 O. C. A. 65 (1919). 

Corporate existence may be proved by a certified copy of the articles 
of incorporation and the corporate records showing subscriptions to the 
requisite amount of capital stock, payment of the first installment there- 
on, notice or waiver of notice of the meeting for the election of directors, 
and the election of directors. 

Toledo Ry. Co. v. Toledo, ete., Ry. Co., 6 C. C. 362, 391; 3 C. D. 493; 

aff’d, 50 O. S. 603 (1892). : 

Toledo, etc., Ry. Co. v. Toledo, ete., Ry. Co., 12 C. C. 367, 384 (1893). 

See Telephone Co. v. Cincinnati, 73 O. S. 77 (1905). 

Railroad v. Railroad, 72 O. S. 378, 379 (1905). 

Realty Co. v. Railway, 18 C. C. n. s. 86 (1910); aff’d, no rep. 86 
0. 8. 364. 


Right to make appropriation. 
See Railroad v. Railroad, 72 O. S. 378, 379 (1905). 


Inability to agree with the owner. The purpose of requiring a 
showing of inability to agree (§§ 11046 and 11039) is to avoid, where pos- 
sible, an appropriation proceeding. 

Where on the preliminary hearing no proof was made of inability to 
agree, but such proof is made during the trial and before judgment, the 
judgment will not be reversed. | 

Powers v. Railway Co., 33 0. S. 429, 432, 433 (1878). | 

Toledo, ete., Ry. Co. v. Toledo, etc., Ry. Co., 6 C. C. 362, 388; 3 C. D, 

493; aff'd, 50 O. S. 603. 

Where a petition was dismissed for failure to show inability to 
agree, the property owner is not entitled to recover his costs and expenses 
under § 11060. 

Devou v. Cincinnati, etc., R. Co., 4 O. L. R. 319; 17 L. D. 1384 (OLB 

1906). 

To establish a failure to agree it must appear that an explicit offer 
was made of a definite amount of money for a definite amount of land. 

Railway Co. v. Railway Co., 2 N. P. n. s. 45; 49 O. L. B. 240 (Prob. 

Ct. 1903). 

Where offers of the same amount, to several owners of proper- 
ties of different values, were mailed the evening before the proceeding 
was commenced, without opportunity on the part of the owners to 
consider the. offers, inability to agree is not shown. Power Co. V. 
Turner Co., 17 ©. C. n. s. 34 (1909). 

Where it appears that the property sought to be appropriated is held 
by a municipal corporation which has no power to contract and convey 
the same, inability to agree is shown. 

L. & N. Ry. v. Cincinnati, 15 C. CO. n: s. 62; 23 ©. D. 464 (1912)5 

reversed on other grounds, 88 O. S. 283; s. ¢., 12 N. P. n. s. 65; 
22° GL. D: 363; 10°N: PB. nis. 749. 56 Bull? 3172 

An executory agreement for a settlement, not reduced to writing, — 
nor acted upon by the parties, nor performed, was held not to com 
stitute a defense against an appropriation. Railway Co. v. Devine, 

15 N. P. n. s. 56; 58 Bull. 437 (1913). > 


Necessity for the appropriation. While a corporation has primary . | 
discretion in determining what land is necessary, the probate judge, um 
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der this section, has power to prevent abuse in its exercise, and may dis- 
miss the petition if he determines that the appropriation will be an abuse 
of corporate power or destructive of the public use to which the land is 
already devoted. 

Railroad v. Railroad, 72 O. S. 368 (1905). 

Directors have primary discretion to determine the necessity for an 
appropriation under G. C. § 8767, but under § 11046 the court in which 
the proceeding is brought has the final authority to determine such neces- 
sity. 

Cincinnati v. Railroad Co., 88 O. S. 283 (1913); affirming, 12 N. P. 

n. 8. 65; 22 L. D. 363; 10 N. P. n. s. 749; 56 Bull. 317; reversing, 
1p A.C. ns. 623-28 ©. D. 464. 

The court will not interfere unless there is an abuse of discre- 
tion. by the corporation. Railway Co. v. Devine, 15 N. P. n. gs. 56; 
58 Bull. 437 (1913). 

The ‘‘necessity’’ required is a reasonable and not an absolute 
necessity. Reusch v. Traction Co. 19 C. OC. n. s. 1 (1912); aff’d, no 
rep. 89 O. S. 456. 

It is not necessary to’ prove that the directors have acted by 
resolution. Railway Co. v. Barger, 10 Ohio App. 443; 30 O. C. A. 65 
(1919). 


Burden of proof. The burden of proof of the jurisdictional ques- 
tions is on the appropriating corporation. Railway Co. v. Telegraph 
Co., 68 O. S. 306. 


Findings. 


Form. Railway Co. v. Cable Co., 68 O. S. 319, 320. 
Sufficiency. Toledo, ete., Ry. Co. v. Toledo, ete., Ry. Co., 6 G2'C. 
362, 394; 3 C. D. 493; aff'd, 50 O. S. 603. 
A party is not, as a matter of right, entitled to a separate finding 
_ of law and facts, on a preliminary hearing. 
| L. & N. R. Co. v. Cincinnati, 10 N. P. n. s. 595; 9 O. L. R. 105 
(Ins. Ct. 1911). 


Motion for new trial. Review on error. Procedure. The determin- 
ation of preliminary questions under this section may be reviewed on 
error. A motion for a new trial is not necessary. The time for filing 
a bill of exceptions is computed from the day on which the determination 
is made, unless a motion for a new trial is filed, in which event the time 
is computed from the overruling of such motion. Where the judgment 
of the probate court is reversed for error in the determination of pre- 
liminary questions, the court of common pleas should retain the case and 
determine such questions de novo. 

Railroad v. Tod, 72 O. S. 156 (1905). 

Railroad v. Traction Co., 72 O. S. 429 (1905). 

Toledo, ete., Ry. Co. v. Toledo, ete., Ry. Co., 6 C. C. 362 (1592). 
Time for filing petition in error, see § 11064. 

If errors occurring upon the hearing of preliminary questions come 
within any of the statutory causes for a new trial, they may be included 
in a motion for a new trial filed under § 11058 within ten days after 
the verdict is rendered. 

Railroad y. Traction Co., 72 0. S. 429 (1905). 


Injunction against appropriation. The prosecution of an appro- 
priation proceeding will not be enjoined on the ground that ther: is no 
necessity therefor. Sec. 11046 furnishes an adequate remedy at law. 

Railroad v. Railroad, 72 O. S. 369 (1905). 
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“Any interested person.” This section does not authorize a com- 
peting telephone company to become a party to a proceeding under 
§ 11255 or § 9178. 

Sidney Telephone Co. v. Farmers Tel. Co., 11 N. P. cn. sy 4245 210 

D. 241 (1911). 


Defenses against appropriation. 


Incorporation for private ends. It is incompetent for a land- 
owner to show in an appropriation proceeding that the corporators pro- 
cured the incorporation of the company, not for public use, but for private 
ends merely, and were exercising the corporate privileges in abuse of 
the law. 

Powers v. Hazelton, ete., R. Co., 33 O. S. 429 (1878). 


—. No public necessity for railroad. 

An appropriation proceeding can not be defeated by showing that 
there is no publie necessity for the road. 

Powers v. Hazelton, ete., R. Co., 33 0. S. 429 (1878). 


Railroad constructed before appropriation proceeding brought. 
A company has power to condemn land notwithstanding it has built its 


road on the land sought to be appropriated. 
Ohio Southern R. R. v. Hinkle, 1 N. P. 63 (1894); 1 L. D. 682. 


That other land could be obtained by purchase. It is no 
defense to an appropriation proceeding that other land, equally feasible, 
could be obtained by purchase. 
Giesy v. Cincinnati, etce., R. Co., 4 O. S. 308 (1854). 
That another route should have been chosen. Where the 
route chosen is not unreasonable the court can not order it changed. 
Cineinnati, ete., R. Co. v. Murray, 1 N. P. n. s. 301; 48 Bull. 877 
(Ins. Ct. 1903). 


Section 11047. (Jurors.) If, as to any or all of the 
property, and persons interested therein, the judge deter- 
mines such questions for the corporation, he shall issue an 
order to the clerk and sheriff to draw sixteen names from 
the jury wheel, as in other cases, and within two days after — 
the receipt of it they must execute the order, and the clerk 
forthwith return it to the probate judge, with a list of the 
names drawn indorsed thereon, who shall issue to the sheriff 
a venire for the jurors so drawn to attend at his office at 
a time to be fixed by him, and named in the writ, not eX 
ceeding ten days from the date thereof. It shall be served 
and returned as in other eases. (R. S. Sec. 6421; Mareh 
20, 1815, T2*¥:. T1;) 

Cited, Railroad v. Tod, 72 O. S. 161 (1905). 


Hasbrook v. Traction Co., 5 C. C. n. s. 209; 17 C. D. 42 (1904) 
aff’d, 75 O. S. 584. 


Section 11048. (Who entitled to a separate trial, and 
conduct of trial.) The owners of each separate parcel, 
right or interest, are entitled to a separate trial by jury; 
verdict, and judgment. They shall hold the affirmative 0? 
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the trial, which must be conducted, evidence admitted, and 
bills of exception allowed as provided in civil actions. (R. 
S. Sec. 6422; March 23, 1875, 72 v. 71, §§1, 3; April 23, 
1872, 69 v. 88, §§ 8, 12, 23.) 

Cited, Railroad v. Tod, 72 O. S. 161. 


Separate trials. A property owner who made no objection to a joint 
trial can not complain in the reviewing court that he was not given 
a separate trial, 

Cincinnati, ete., Co. v. Trustees, 9 C. C. n. s. 103: 19 C. DST19 

(1906). 

Proceedings under the act of April 30, 1852, might be instituted 
jointly, against all owners ot property lying in the county and sought 
to be appropriated; but after the return of the jury from the view each 
owner of distinct property is entitled to a separate trial. 

Giesy v. Cincinnati, etc., R. R. Co., 4 0. S. 308 (1854). 

Cincinnati v. Neff, 19 W. L. B. 404 (1888). 

Jury. The three-fourths jury law applies to appropriation pro- 
ceedings. Miami District v. Mitman, 100 O. S. 315 (1919); Band v. 
Detrick, 20 N. P. n. s. 209; aff’d, 8 Ohio App. 198, 28 O. C. A. 257; 
motion to certify record overruled, 15 O. L. R. 439. 

For former law see Lamb v. Lane, 4 O. 8. 167 (1854); Shaver v. 
Starrett, 4 O. S. 494 (1855); Smith v, Atlantic, ete., R. Co., 25 O. 8. 
91 (1874); Wagner v. Railway Co., 88 O. S. 32, 35 (1882). 

Burden of proof. The burden of proof of value is on the owner. 
Cincinnati v. Neff, 20 W. L. B. 8; Railroad v. Snyder, 5 N. P. 461. 


Section 11049. (Amendments.) The court may amend 
any defect or informality in the proceeedings authorized 
or required by this chapter or cause new parties to be add- 
ed, and direct such further notice to be given to a party 
in interest as it deems proper. (R. S. Sec. 6423; April 23, 
1872, 69 v. 88, §17.) 


Section 11050. (Time of trial, adjournments, and dis- 
charge of jurors.) The court may direct the order and fix 
the time of the several trials, and adjourn or continue a 
trial for the purpose of obtaining proper service upon a 
property owner; or, when deemed necessary for the proper 
and convenient trial of the several cases, it may discharge 
a jury, and cause other juries to be impaneled, as provided 
in this chapter. (R. S. Sec. 6424: March 23, 1875, 72 v. 72, 


§ 5.) 


Section 11051. (How panel filled.) If, by reason of non- 
attendance, sickness, or other cause, any of the sixteen per- 
sons are not present and in condition to serve as jurors, 
the judge shall order the sheriff to fill the vacancies with 
talesmen. When the list of sixteen is full, the judge shall 
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call upon each separately, beginning with the first named 
on the list, to take his place in the juxy box, and personally 
inquire of each, as called, whether he is interested in any 
way in any of the property, rights, or interests sought to 
be appropriated, or in the corporation which filed the peti- 
tion, either as owner, stockholder, agent, attorney, or other- 
wise. If such person answers in the affirmative, or if it be 
shown to the judge, by satisfactory evidence, that he is so 
interested, he shall be excused from serving on the jury, 
and the next person on the list be called, and interrogated 
in like manner. If the list of sixteen be exhausted before a 
proper jury of twelve men is taken and accepted therefrom, 
the judge shall order the sheriff to fill the remaining va- 
cancies in the jury box required to make up the number 
of twelve with talesmen, who shall be interrogated as above 
provided. (R. S. Sec. 6425; March 28, 1875, 72 v. 73, § 6.) 

Jurors drawn from the box are talesmen within the meaning of this 
section and the fees of a jury so made up should be taxed as a part of 
the costs. 


Hasbrook v. Traction Co., 5 C. C. n. s. 209; 17 C. D. 43 (1905); 
aff'd, 75 O. S. 584. 

See Conservaney District v. Shade, 12 Ohio App. 169, 31 O. C. A. 
61; motion to certify record overruled, 18 O. L. R. 15. 


Section 11052. (Peremptory challenges.) When a jury 
box is filled with twelve disinterested jurors, the owners 
of the property which is the subject of the trial, jointly, 
and the petitioner, shall each have the right to four peremp- 
tory challenges, and to challenge for cause. Vacancies aris- 
ing in the jury from challenge, or otherwise, shall be filled 
with talesmen having the qualifications prescribed in the 
next preceding section, to be ascertained as therein pro- 
vided. (R. S. Sec. 6426; April 8, 1908, 99 v. 79; March 23, 
1875, 72. v. 73, §.6.) 

Where proceedings are commenced against the owners of several 
tracts of land, all the defendants are entitled to but four peremptory 
challenges; each defendant is not entitled to four. 


Ohio, ete., R. Co. v. Kloeb, 5 N. P. 4 (1898). 
Cincinnati v. Neff, 19 W. L. B. 404 (1888). 


Section 11053. (The oath of jury.) When a jury 1s 
filled, the probate judge shall administer to them the follow- 
ing oath: ‘‘You, and each of you, do solemnly swear that, 
according to your best judgment, you will justly and im- 
partially assess the amount of compensation due to the 
proper owners in the eases which will be brought before 
you in this proceeding, by reason of the appropriation 0 
their property described in the petition, to the use of (here 


: 
; 
: 
{ 
: 
; 
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name the corporation) in the proceeding now pending, ir- 
respective of any benefit from any improvement proposed 
by such corporation; and you do further swear that in as- 
sessing any damages that may occur to such property ow- 
ners, by reason of the appropriation, other than the com- 
pensation, you will further ascertain how much less valuable 
the remaining portion of such property will be in econse- 
quence of such appropriation; this you swear as you shall 
answer to God. (R. S. See. 6427; March 25, 18th." 72. ¥. 
13, § 5.) 


Compensation. 


See § 8760 and note. 
Must be in money. 

Railroad Co. v. Holler, 7 O. S. 220 (1857). 

‘fCompensation’’ and ‘‘damages’’ have different and distinet 
meanings. ‘‘Compensation’’ means the sum of money which will 
compensate the owner for land actually taken, irrespective of any 
benefits to remaining lands. ‘‘Damages’’ is the allowance made for 
any injury that may result to the remaining lands from the con- 
struction of the proposed improvement, after making due allowance 
for special benefits resulting. Ohio Southern R. Co. v. Rawlins, 29 W. 
L. B. 260 (1892). 


Benefits excluded. The provisions of art. 1, §19, and art. 13, § 5, 
of the constitution, the one requiring compensation to be made without 
deduction for benefits, when property is appropriated to a public use, and 
the other providing for compensation irrespective of benefits, where it 
is taken by a corporation for a right of way, are, in legal effect, identical. 
When property is taken under either section, its fair market value in 
cash, at the time it is taken, must be paid to the owner; and the jury 
in assessing the amount, have no right to consider or make any use 
of the fact that it has been increased in value by the proposal or con- 
struction of the improvement. 

xiesy v. Cincinnati, etc., R. R. Co., 4 O. S. 308 (1854). 

Testimony tending to introduce the element of probable benefit, 
or as to the price for which a farm may have been offered for sale. 
is incompetent. ae 

Traction Co. v. Dempsey, 9 N. P. n. s. 65 (C. P. 1909). 


Where benefits and injuries are blended. In case an appropriation 
of a strip causes incidental and local injury to the residue of the tract, 
although general resulting benefits from the railroad to the value of such 
residue of the land can not be taken into account in estimating the com- 
pensation to be paid to the owner, yet where a local incidental benefit 
to the residue of the land is blended or connected, either in locality or sub- 
ject-matter, with a local incidental injury to such residue of the land, 
the benefit may be considered in fixing the compensation to be paid the 
owner, not by way of deduction from the compensation, but of showing 
the extent of the injury done the value of the residue of the land. 
But whether a local incidental benefit can be considered when not con- 
nected or blended either in locality or subject-matter, quaere. 

Cleveland, ete., R. R. Co. v. Ball, 5 O. S. 568 (1856). 
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Lotze v. Cincinnati, 4 N. P. 311 (1897). 
Schaible v. Lake Shore, ete., Ry. ‘Co., 10 C. C. 334 (1895). 


Benefits under former constitution. Under the constitution of 1802 
benefits could be estimated and set off against the value of lands and 
damages. 

Platt v. Pennsylvania Co., 43 O. S. 228, 244 (1885). 

Kramer v. Cleveland, ete., R. Co., 5 O. S. 140 (1855). 

Columbus, ete., R. Co. v. Simpson, 5 O. S. 251 (1855). 


Value of property. The proper test of the value of land appropriated 
is not the price paid at a particular sale, but the general selling price 
in the neighborhood. 

Railroad Co. v. Gorsch, 8 C. C. n. s. 297; 18 C. D. 418; aff’d, 76 

O. S. 609. 

The rule of valuation is, what the interest in the property is worth, 
not for any particular use, but generally for any and all uses for whieh 
it may be suitable. 

Goodin v. Cincinnati, ete., Canal Co., 18 O. S. 169 (1868). 

The owner is entitled to the fair market value at the time the land 
was taken, 

Traction Co. v. Dempsey, 9 N. P. n. s. 65 (C. P. 1909). 

See Cincinnati, ete., Ry. v. Pfitzer, 1 Goebel 248 (1889). 

Fair market value is the amount at which the owner may expect 
to sell it at present at private voluntary sale and not at forced sale. 
Railway v. Knauss, 47 W. L. B. 807. 

In ascertaining compensation, the jury should consider the real 
value of the land taken, and the diminished value of the residue, and 

may, for that purpose, take into account, not only the purposes to 
’ which the land has been or is applied, but any other beneficial pur- 
pose to which it may be applied, which would affeet the amount of 
compensation or damages. Railroad v. Longworth, 30 O. 8. 108 (1876); 
Foote v. Railway, 21 C. ©. 319, 11 ©. D. 685 (1901); aff’d, no rep. 
67 O. S. 543. 

The elements of compensation may be: (1) the abstract value 
of the land taken; (2) the value arising from the relative situation 
of the land taken in connection with the residue from which it is 
severed, and (3) the effect on the value of the residue, arising from 
the uses to which the part taken is appropraited. Lorain, ete., Co. Vv. 
Sinning, 17 C. C. 649, 6 C. D. 753 (1895). 

The value of existing or future crops or other property that may 
be thereafter placed on the land should not be considered. Hayes v. 
Terminal Co., 6 C. C. n. s. 281 (1903); aff’d, no rep. 70 O. 8, 425, 


Speculative remuneration. Where land is appropriated for a public 
use, a compensatory, not speculative renumeration is guaranteed by the 
law for land taken, and for the damage occasioned thereby to the re- 
mainder of the premises. The difference in the value of the owners’ 
property, with the apropriation, and that without it, is the rule of eom- 
pensation. This difference must be ascertained with reference to the 
value of the property in view of its present character, situation and 
surroundings. It can not be enhanced by proving facts of a contingent and 
prospective character, such as the probable rents that may be derived 
from the property, or its special value as a prospective monopoly of 4 
roadway to the adjoining lands of other persons. 

Powers v. Hazelton, ete., Ry. Co: 3870) 85,429. "(878).. 

Schaible v. Lake Shore, ete.. R. R. Co.. 10 C. C. 334 (1895). 

Morrison v. Cleveland, 17 ©. C. n. s. 427. 


‘ 
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Additional burdens imposed after appropriation. Where property 
appropriated for one public use is subsequently appropriated for, or de- 
voted to, another public use, and the second use imposes additional bur- 
dens on the land, the owner is entitled to compensation therefor. 

Vought v. Railroad Co., 58 O. S. 123 (1898); aff’d, 176 U. S. 469. 

Hatch v. Railway, 18 O. S. 92 (1868). 

Hawkins v. Buckeye, ete., Co., 6 N. P. n. s. 553, 556; 16 L. D. 333 

(Co Ps, 1006). 
Newton v. Railway Uo., 115 Fed. 781; 14 O. F. D. 156 (CG. C. A. 
1902). 


Railroad intersecting land. Where a piece or strip of land is, by ap- 
propriation, severed from its connection with the other land of the owner, in 
estimating the compensation to be made to the owner, not only is the 
abstract value of the strip taken to be considered, but also its relative 
value, and the effect arising from its severance from the residue of the 
owner’s land as well as the uses to which it is to be appropriated. 

Cleveland, ete., R. R. Co. v. Ball, 5 O. S. 568 (1856). 

Schaible v. Lake Shore, ete., Ry. Co., 10 C. C. 334 (1895). 

Hatch v. Cincinnati, etc., R. Co., 18 O. S. 92 (1868). 

Platt v. Penna. Co., 48:0. S: 244 (1885). 

Lorain, etc., Ry. Co. v. Sinning, 17 C. C. 649; 6 C. D. 753 (1895). 


Time when value of land and damages are to be assessed. 


Railroad Co. v. Perkins, 49 O. S. 326 (1892); s. e., 22 C. D. 631. 
See Railway Co. v. Cordray, 10 C. C. n. s. 87; 20 C. D. 830 (1907). 
Schaible v. Lake Shore, ete., Ry. Co., 10 C. C. 334 (1895). 

Traction Co. v. Dempsey,’9 N. P. nis.65 (C. P. 1909). 


Danger from fire to buildings, fences, timber or crops upon the re- 
mainder, in so far as it depreciates the value of the property is a proper 
element of compensation. 

Hayes v. Toledo, etc., Co., 6 C. C. n. s. 281; 16 C. D. 395 (1903) ; 

aff'd, 70 O. S. 4265. 

Providing the proximity of the buildings to the railroad is such 
as to render the danger imminent and appreciable. 

Hatch v. Cincinnati, etc., R. Co., 18 O. S. 92 (1868). 


Damage by smoke, noises, and sparks. It is competent to take into 
consideration evidence of substantial injury and loss to the property (not 
common to the community at large) caused by smoke, noises and sparks 
of fire, occasioned by running of locomotives and ears along the track 
in front of the property. 

Railway Co. v. Gardner, 45 O. S. 309 (1887). 

Nypano Ry. v. Wadsworth Salt Co, 9 C. C. n. s. 114: 19 C. D. 

110 (1906). 
See Railroad Co. v. Burski, 4 C. C. n. s. 98; 16 C. D. 486 (1904). 


Rights of owners of lots in restricted allotment. Restrictive agree- 
ments as to the use of lots do not apply to the state, or any of its 
agencies, and a lot owner ean not recover damages from a railroad 
company for violation of restrictions to residenee purposes only by 
using the lots for railroad purposes. Doan v. Railway Co., 92 O. S. 
461 (1915); Ward v. Railway, 92 O. S. 471 (1915). 


Damage to lands adjacent when canal is converted into railroad. 
Where a canal company transfers its lands to a railroad company, the 
owner of the fee is entitled to damages for the additional burdens im- 
posed on his land. 
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See Hatch v. Cincinnati, ete., R. R. Co., 18 O. S. 92 (1868). 
Cincinnati, etc., R. R. Co. v. Zinn, 18 O. S. 417 (1868). 
Vought v. Columbus, ete., R. R. Co., 58 O. S. 123 (1898). 


Damage to highway. A landowner must recover damages suffered 
by a change in a highway in a separate action, not in appropriation 
proceedings. 

Schaible v. Lake Shore, ete., Ry. Co., 10 C. C. 334 (1898). 


Injury to access to river. Where compensation is claimed for in- 
jury to access to river, thereby damaging the shipping facilities, it is 
competent to show that river transportation had ceased to be valuable. 

Cleveland, ete., R. R. Co. v. Ball, 5 O. S. 568 (1856). 


Interest. A property owner is entitled to interest from and after the 
time his property was taken, and even though the money may have been 
paid into court on one verdict, interest will be allowed in a second verdict 
from the time the land was taken. 

Atlantic, ete., Ry. Co. v. Koblentz, 21 0. S. 334 (QUES HE Ats)= 

Cincinnati v. Williams, 9 W. L. B. 243 (1883). 

See City v. English, 5 W. L. B. 789 (1880). 

Cincinnati v. Whetstone, 47 0. S. 196 (1890). 

Longworth v. Cincinnati, 48 O. S. 637, 647 (1891). 


Railroad crossing. In a proceeding to appropriate a right of way 
across the track of an existing railroad, to be used in common, as a rail- 
road crossing, the owner of such track is entitled to compensation for 
the property or interest therein actually appropriated, and for such con- 
sequential damages as are the direct and proximate consequence of such 
appropriation, but it can not recover as consequential damages the addi- 
tional expense rendered necessary in operating its road in complying with 
the crossing law, nor ean the jury take into account the detention of 
trains or loss of future business. , 

Lake Shore, ete., Ry. Co. v. Cincinnati, ete.. Ry. Co., 30 O. S. 604 

(1876). 


Section 11054. (The form of writ to sheriff.) Upon mo- 
tion of either party, the probate judge may issue the follow- 
ing writ to the sheriff, to-wit: ‘‘To the sheriff of 2. U¢egemn 
county: You are hereby commanded to conduct the twelve 


the property or premises sought to be appropriated by (here 
state the name of the corporation), and owned by (here 
state the name of each owner), on ............ , they ia 
Bae Ed, 5 4 wy aioseen as , then and there to view the premises 
or property aforesaid, in the presence of A. B. on the part 
of the corporation aforesaid and C. D. on the part of the 


On the sy GAY OE, Wa eer in, ew: tei pee he .. 2 
writ shall be signed by the probate judge, and certified 
under his seal of office. (R. S. Sec. 6428; April 28, 1872, 
69 v. 88, §9.) 


See Railroad Co. v. Bolen, 76 O. S. 376 (1907). 


al 
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Section 11055. (Judge must deliver certain copies to 
sheriff.) The judge also shall deliver to the sheriff a copy 
of that part of the petition containing a separate description 
of each parcel of property, and rights or interests sought 
to be appropriated within the county, which the jury is re- 
quired to view. He may appoint, to be present at the view, 
the two persons named in the writ. The sheriff who is to 
execute the writ, by a special return upon it, shall certify 
under his hand that the view has been made according 
to the command thereof. The expenses of the view must 
be taxed in the bill of costs. No evidence shall be given 
on either side at its taking. (R. S. See. 6429; April 23, 
1872, 69 v. 88, § 9.) 


See Railroad Co. v. Bolen, 76 O. S. 376 (1907). 
Nypano Ry. v. Wadsworth Salt Co., 9 C. C. n. s. 114: 19 C. D. 110 
(1906). 


Section 11056. (Witness examined before jury.) Wit- 
nesses may be examined before the jury after its return to 
the court. If more than three witnesses be examined by 
either party, on the same point in the same case, the judge 
may tax the costs of such additional witnesses to the party 
calling them. (R. S. See. 6430; April 23, 1872, 69 vy. 88. 
§ 9.) 


View of premises by jury. Bill of exceptions. The impressions made 
on the minds of the jurors by a view of the premises are not of themselves 
evidence. Hence, a bill of exceptions which contains all the evidence 
given in court at the trial is, with a record otherwise complete, suffi- 
cient to present to a reviewing court the question of the weight of 
evidence. 

Railroad Co. v. Bolen, 76 0. S. 376 (1907). 

Traction Co. v. Dempsey, 9 N. P. n. s. 65 (1909). 

But the parties may, by agreement, make the view evidence. 
Traction Co. v. Hutchinson, 23 C. ©. n. s. 58 (1907). 

Where attorneys and representatives of both parties call the atten- 
tion of the jury, while viewing premises, to certain facts pertinent te 
case, a verdict based on such facts will be set aside. The miscoduer 
of the parties vitiates the verdict, although both are guilty. 

Nypano Ry. v. Wadsworth Salt Co., 9 CO. C. n. s. 114; 19 C. D. 110; 

16.C. C. n. s. 410 (1906). 


Value, how proved. The proper test of the value of land is not the 
price paid at a particular sale, but the general selling price in the neigh- 
borhood. 

_ Neither the price paid for the property, nor evidence as to its value 
fourteen months prior to the appropriation, prove its present value, but 
both are admissible as tending to show present value. 

A property owner may show the value of the land separate from the 
building, and the value of the building separate from the land. In the 
absence of other evidence the aggregate of the two valuations should be 
taken as the value. 
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Railroad v. Gorsuch, 8 C. C. n. s. 297; 18 C. D. 468 (1905); aff'd, 
76 O. S. 609. 

See Lorain, etc., Co. v. Sinning, 17 C. C. 649; 6 C. D. 753 (1895). 

It is improper to ask a witness how much less valuable a piece of 
land would be in consequence of the appropriation, or what the difference 
in value would be with the appropriation and without it. The proof 
should be confined to the value with the appropriation and value without 
it. The jury is to ascertain the difference or damage. 

Powers v. Hazelton, ete., Ry. Co. 33 O. S. 429 (1878). 

Railway Co. v. Gardner, 45 O, S. 309, 322 (1887). 

Where no special ground is laid therefor, account books of persons 
not parties to the proceedings are not of themselves admissible in evidence 
to prove the value of the property affected by the appropriation, and 
quantity ot products transported over it from the lands of other parties. 

Powers v. Hazelton, etc., Ry. Co., 33 O. S. 429 (1878). 

Where a witness, on cross examination, testified as to a low sale 
of land in the neighborhood, it is competent on re-examination to inquire 
as to an exceptionally high sale of neighboring land. 

Lorain, ete., Co. v. Sinning, 17 C. C. 649; 6 C. D. 753 (1895). 


Opinions as to value or damages. Where in a proceeding it is 
claimed that the land will be injured by severing it, thus injuring the 
shipping facilities, it is proper to ask the opinion of a witness on cross- 
examination as to the extent of such injury. 

Cleveland, ete., R. R. Co. v. Ball, 5 O. S. 568 (1856). 

The opinion of a witness as to the amount of damages which a land- 
owner will sustain by the appropriation of a part of his land is not ad- 
missible, but opinions may be given as to the value of the land. 

Cleveland, ete., R. R. Co. v. Ball, 5 O. S. 568 (1856). 

Atlantic, ete., R. R. Co. v. Campbell, 4 O. S. 583 (1855). 

Railway Co. v. Gardner, 45 O. S. 309, 322 (1887). 

Traction Co. v. Hutchinson, 23 C. C. n. s. 58. 

Witness as to value must first qualify as to knowledge thereof. 
Devou v. Cincinnati, 162 Fed. 633; 16 O. F. D. 172 (1908; certiorari 
denied, 212 U. 8S. 577; Foote v. Lorain, ete., Co., 21 C. C. 319, 11 G 
D. 685 (1901); aff’d, no rep. 67 O. S. 548. 


Diminished rents. Damages or value can not be shown by the rents 
received from the property. 
See Railway Co. v. Gardner, 45 O. S. 309, 324 (1887). 
Lake Shore, ete., Ry. Co. v. Cincinnati, ete., Ry. Co., 30 0. S. 604, 
623 (1876). 
Powers v. Hazelton, etc., Ry. Co., 33 O. S. 429, 425 (1878). 


Evidence. Held admissible. Plans of a building and of machinery. 
Cincinnati, ete., Co. v. Trustees, 9 C. U. n. s. 103; 19 C. D. 719 (1906). 
An unrecorded map of land showing location of railroad and avail- 


“ 


ability of land for division into lots. Railroad v. Perkins, 22 C. 0.3 


630, 12 C. D. 676 (1888); aff’d, 49 O. 8. 326; Railroad v. Longworth, 
30 O. S. 108 (1876); Neff v. Cincinnati, 32 O. S. 215 (1877). 

If there is no market value of improvements and no value estab- 
lished under any rule, the cost thereof may be shown as an element of 
value. Foote v. Railway, 21 OC. ©. 319, 11 C. D. 685 (1901); aff’d, 
no rep. 67 O. 8. 543. 

A tax return of the owner giving the value of his property. 

Toledo, ete., Co. v. Toledo ete., Co., 12 C. C. 367; 6 C. D. 753 (1893). 

Testimony that a freight house adjoining the premises is operate 
dy one of the largest systems in the country. 
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Railroad Co. v. Gorsuch, 8 C. C. n- sg. 297; 18 C. D. 468 (1905, ; 
aff'd, 76 O. S. 609. 
Testimony as to interference with drainage pipes and destruction 
of underground drainage system. 
Traction Co. y. Dempsey, 9 N. P. n. s 65 (C. P. 1909). 


. Held not admissible. The amount of monthly sales and of 
freight transported over a switch track, where offered to prove loss of 
future business. Also the cost of transporting merchandise by trucks, 
when offered to fix value of switch track on the property condemned, 

Cincinnati, ete., Co. v. Trustees, 9 C. C. n. s. 103; .19 C. D. 719 (1906). 

That another railroad company is interested in the proceeding and 
will be benefitted by the appropriation. Realty Co. v. Railway, 18 C. 
C. n. s. 86 (1910). 

Special adaptibility of the land to the purposes of the corpora- 
tion. Gibson v. Norwalk, 13 C. C. 428 (1896). 


Charge to the jury. 


Lorain, ete., Co. v. Sinning, 17 C. C. 649; 6 C. D. 753 (1895). 
Ohio, ete., R. Co. v. Snyder, 5 N. P. 461 (1898). 


Section 11057. (When a structure is partly on land to 
be appropriated.) When a building or other structure 
is situated partly upon land sought to be appropriated, 
and partly upon adjoining land, and such structure can not 
be divided upon the line between such two tracts without 
manifest injury, in assessing the compensation to any owner 
of the lands, the jury shall assess its value exclusive of 
the structure, and make a separate estimate of the value of 
the structure. The owner of the structure may elect to 
retain its ownership, and to remove it, or accept the value 
estimated by the jury. If he fails to make such election 
within ten days from the date of the jury’s report, or with- 
in ten days from the termination of the cause in a higher 
court to which it is taken, he shall be deemed to have 
elected to retain and remove the structure. If he elects 
to accept the value of the structure, the title thereto shall 
vest in the corporation making the appropriation, with the 
right to enter upon the land for the purpose of removing it 
therefrom. (R. S. Sec. 6431; April Lee O(a ve 210 el.) 


An election may be made either ten days after the date of the ver- 
dict, or ten days after the overruling of a motion for a new trial. or ten 
days after the termination of the proceeding in error. 

Covington Bridge Co. v. Devoto, 5 N. P. 330; 8 L. D. 268 (1898). 


Section 11058. (Verdict.) The jury shall render its ver- 
dict in writing, signed by the foreman, to the judge, who 
shall cause it to be entered of record. Unless for gcood 
cause shown, upon motion to be filed within ten days after 
the verdict is rendered, a new trial be granted, the judge 
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shall enter a judgment confirming such verdict. (R. S. See. 
6432; March 23, 1875, 72 v. 71.) 


The three-fourths jury law applies to appropriation proceedings, 
Miami District v. Mitman, 100 O. S. 315 (1919). 

The verdict must be in money. A verdict assessing damages at 
$150.00 with a wagon way and stop for cattle is not authorized. 

Central, ete:, Ro Co: v. Holler” 7 OF 53220 Gleb) 

The verdict should show, separately, compensation for the land 
taken and damages to the residue. Railway v. Knauss, 47 W. L. B. 
807. 

The judgment confirming the verdict is a final judgment provided for 
in § 11065. 

Railroad v. Tod, 72 O. S. 166 (1905). 

Railroad Co. v. Barealow, 4 C. C. 49; 2 C. D. 413. 

Railway Co. v. Railway Co., 6 C. C. 521; 3 C. D. 566. 

Errors occurring upon the hearing of preliminary questions may, 
if they come within the causes for a new trial defined in G. C. § 11576, be 
included in the motion filed under this section. 

Railroad Co. v. Traction Co., 72 O. S. 429 (1905). 


Section 11059. (When and how corporation may have 
possession.) Upon payment to the party entitled thereto, 
or deposit with the probate judge of the amount of the 
verdict and such costs as lawfully acerued in the case up 
to the time against the corporation, it will be entitled to 
take possession of, and hold, the property, rights or interests 
so appropriated, for the uses and purposes for which the ap- 
propriation was sought, as set forth in the petition. The 
judge shall enter of record an order to that effect, and if— 
necessary, proper process shall be issued to place the cor- 
poration in possession thereof. (R. S. See. 64383; March 
28, 1875,.72:v. 71.) 


Where the corporation prosecutes error, without taking possession 
of the premises, and gives an undertaking, it can not be required to pay 
or deposit the amount of the verdict. 

State v. Waite, 70 O. S. 149 (1904); affirming 2 C. C. n. s. 49. 

See § 11065 and note. 

Appropriation proceedings are effectual, although the owner may have 
refused to submit to such proceedings, or to receive the amount awarded 
to him, and deposited for his use. - 

Hueston v. Eaton, ete., R. Co., 4 O. S. 685 (1855). : 

Before a corporation can have possession it must make a deposit of 


the amount of the verdict, and a final judgment or order must be made | 
in the proceedings. » 


Wagner v. Railway Co., 38 O. S. 32 (1882). ) 
Trustees v. Banning, 17 W. L. B. 319. = 


Section 11060. (When and how corporation may aban- 
don proceeding.) The corporation may abandon any case 
or proceeding after paying into court the amount of the 
defendants’ costs, expenses, and attorney fees, as found by 


ig 
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the court. If the corporation fails in any case to make 
payment or deposit, as provided in the next preceding sec- 
tion, within thirty days after confirmation of the verdict, 
on motion of the party entitled to such payment, to be filed 
within ten days after the expiration of such thirty days, 
the judge shall enter an order directing the corporation to 
make such payment or deposit within thirty days after the 
date of the order. Unless such corporation, within such 
time makes such payment or deposit, it shall be held thereby 
to have abandoned the property, rights, or interests so ap- 
propriated, and all claims thereon under its proceeding, and 
the judge shall issue an order to that effect. He also shall 
enter a judgment against the corporation, and in favor of 
the party entitled to such payment, for such amount of ex- 
penses, including time spent and attorney fees incurred by 
him in the proceeding, as, upon the evidence offered in that 
behalf, the court deems just, for which execution may be 
issued against the corporation, The directors of the corpora- 
tion, shall be individually liable upon such judgment, and 
may be made parties thereto by action. (R. S. See. 6434; 
March 23, 1875, 72 v. 71, § 10.) 


This section is constitutional. 
Mailer vy. Logan, ete., Co. 6 C. OC. n: s. 206: 17 C._D. 257 (1904); 
(aff'd, 72 O. S. 628, for failure to file petition in error in time). 

This section furnishes the only remedy to the owner of property 
where the appropriation proceeding was brought in good faith and 
afterwards abandoned. The owner ean not recover damages for de- 
terioration of a partially erected building, the completion of which 
was halted by the appropriation proceeding. Jack v. Railroad Co., 
ge ©. OC. n. s. 249 (1911). 

Evidence as to the character and value of services of attorneys for 
the landowner may be introduced. 

Wiler v. Logan, etc., Co., 6 C. C. n. s. 206; 17 C. D. 257 (1904): 

(aff'd, 72 O. S. 628, for failure to file petition in error in time). 

This section refers to a voluntary abandonment. English v. Rail- 
way, 21 N. P. n. s. 518 (1918); affirmed by court of appeals. Contra, 
L. & N. Ry. v. Farmers, ete., Co., 50 O. L. R. 530; 53 Bull. 13 (Ins. 
Ct. 1907). 

Dismissal by court for delay in prosecution may be an abandon- 
ment. Railway v. Campbell, 11 Ohio App. 151; 30 O. GC. A. 500 (1919). 

Where a petition to appropriate property is dismissed for failure 
to show inability of the parties to agree under § 11046, the corporation 
is not liable for costs and expenses under this section. 

Devou v. Cincinnati, ete., Co, 4 O. L. R. 319; 17 L. D. 134 (C. P. 

1906). 
Right of corporation to dismiss and abandon proceeding. 

See Dayton, ete., R. Co. v. Marshall, 11 0. S. 497 (1860). 

State, ex rel., v. Cincinnati, ete., R. Co., 17 O. S. 103 (1866). 

In re Condemnation Proceedings, 7 N. P. 605. 

Failure of a municipal corporation to pay the amount assessed 
Within six months was held not to bar a new proceeding after six 
months to appropriate the same property. Trustees v. Haas, 42 O. S. 
239 (1884); compare, Trustees v. O’Meara, 2 W. L. B. 142. 
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Section 11061. (Action for costs and expenses.) If such 
judgment is not satisfied within thirty days after its rendi- 
tion, or if the party entitled thereto is not satisfied with its 
amount he shall have a right of action against the petitioner 
for such expenses, including time spent and attorney fees, 
and also for his expenses, including reasonable attorney 
fees, incurred in prosecuting such action. But it must be 
brought within six months after the rendition of the judg- 
ment in the probate court. (R. S. See. 6435; March 23, 1875, 
72 v. 71, § 10.) 


This section is constitutional. 
Wiler v. Logan, ete., Co., 6 C. C. n. gs. 206; 17 C. D. 257 (1904); 
(aff’d, 72 O. S. 628, for failure to file petition in error in time). 


Section 11062. (New trial, proceedings thereon.) A new 
trial shall be granted for cause only, shall take place in 
the court where the first trial was had, and be conducted 
in accordance with the provisions of this chapter so far as 
they are applicable. Upon granting the motion for a new 
trial, if the amount of the first verdict has been paid into 
court the judge shall retain it until the final termination of 
the second trial. On the new trial, if the verdict of the 
jury exceeds the amount of the first verdict, the corporation 
must pay the amount of the first verdict, together with the 
excess, to the owner of the property. When the verdict 
upon the second trial is less than that of the first, the judge 
shall repay to the corporation the difference. If a new 
trial be granted at the instance of the owner of the prop- 
erty, and the verdict of the jury be the same or less im 
amount than that first rendered, he must pay all the costs 
of the second trial. If it be more than that first rendered, 
the costs of the second trial must be paid by the corporation. 
(R. S. Sec. 6436, April 23, 1872, 69 v. 88, § 11.) 


Time for filing motion for new trial, § 11058. 


Grounds for new trial. Errors occurring upon the trial of prelimin- 
ary questions may, if they come within the causes for a new trial 
defined in G. C. § 11576, be included in the motion for a new trial. 

Railroad Co, v. Traction Co., 72 0. 8. 429 (1905). 

Misconduct of counsel in stating to the jury that a certain price 
was paid by the owner tor the property is not a ground for a new trial 
where the jury was instructed to disregard the statement. 

Devou v. Cincinnati, ete., Co., 4 O. L. R. 313; 19 C. D. 113 (1906). 


When owner entitled to payment. The money paid in on the first 
verdict, which is afterward set aside, remains the property of the cor 
poration until the final determination of the second trial; and if the se 
ond verdict is less than the deposit, the excess is returned to its owner, 
but if greater, the corporation must increase the deposit to equal the 
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second verdict, to entitle it to take the property. This section gives no 
right to appropriate the property pending the second trial. 

Wagner v. Railway Co., 38 O. S. 32, 39 (1882). 

Trustees v. Banning, 21 W. L. B. 9 (1888). 


Injunction against appropriation. The remedy of a landowner dis- 
satisfied with an appropriation, and claiming the company has varied from 
the route specified in its charter, lies in the appropriation proceedings, 
not in equity. 

Walker v. Mad River, ete., R. Co., 8 Ohio 38 (1837). 


Section 11063. (Bills of exceptions.) Bills of exceptions 
may be taken and shall be allowed, as provided by law in 
civil actions. (R. S. Sec. 6437; March 21, 1904, 97 v. 44; 
mpril 23, 1872, 69 v. 88, § 12.) 


The time within which a bill of exceptions on the hearing of pre- 
liminary questions under § 11046 should be taken is computed from the day 
on which such questions are determined, unless a motion for a new trial 
is filed, in which event it is computed from the day the motion is over- 
ruled. 

Railroad v. Tod, 72 O. S. 156 (1905). 

Railroad vy. Traction Co., 72 O. S. 429 (1905). 

The impressions made on the minds of the jury by a view of the 
premises are not of themselves evidence. <A bill of exceptions which con- 
tains all of the evidence given in court at the trial is, with a record 
otherwise complete, sufficient to present to a reviewing court the ques- 
tion of the weight of evidence. 

Railroad Co. v. Bolen, 76 O. S. 376 (1907). 

Traction Co, v. Dempsey, 9 N. P. n. s. 65 (1909). 

But the omission of an exhibit showing the proposed railroad line 
renders the bill of exceptions insufficient to present the question of 
the weight of evidence. Realty Co. v. Railway, 18 C. C. n. s. 86 
(1910); aff’d, no rep. 86 O. S. 364. 


Section 11064. (Petition in error.) Either party may file 
a petition in error in the court of common pleas of the 
proper county within thirty days after the time allowed for 
such signing of bills of exceptions, and the proceedings in 
error shall be conducted as in civil cases. (R. 8S. See 6437; 
March 21, 1904, 97 v. 44; April 23, 1872, 69 v. 88, § 12.) 


Where the verdict fixing the amount of compensation has been con- 
firmed the landowner may prosecute error before the compensation has 
been paid, or an order made under § 11059. 

Cincinnati v. Barealow, 4 C. C. 49; 2 C. D. 413. 

Toledo, ete., Ry. Co. v. Toledo, ete., Ry. Co., 6 C. C. 521; 3 C. D. 

566. 
Toledo, ete., Ry. Co. v. Toledo, ete., Ry. Co., 6 C. C. 362; 3 C. D. 493 
(1892); aff’d, 50 O. S. 603. 

See Railroad v. Tod, 72 O. S. 166, 167 (1905). 

The reviewing court acquires no jurisdiction where the petition in 
error is not filed within thirty days. The limitation of this section is 
not affected by § 12270. 

Wiler v. Logan, etc., Co., 6 C. Cin: s. 206; 17 C.D. 257 (1904); 

aff'd, 72 O. S. 628. 
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Buckingham v. Steubenville, ete., R. Co., 10 O. S. 25 (1859). 

The limitation applies to error proceedings by the landowner as well 
as by the corporation. 

Cleveland, etc., Ry. Co. v. Wick, 35 O. S. 247 (1879). 

Little Miami, etce., R. Co. v. Hopkins, 19 O. S. 279 (1869). 

Time for filing petition in error prior to amendment of this section 
(97 v. 44). 

See Railroad v. Tod, 72 O. S. 156 (1905). 

The determination of preliminary questions under § 11046 may be re- 
viewed on error. 

Railroad v. Tod, 72 O. S. 156 (1905). 

Railroad v. Traction Co., 72 O. S. 429 (1905). 


Section 11065. (Corporation may pay judgment and en- 


ter on property.) On the rendition of final judgment in 
the probate court, the corporation may pay into the court the 
amount of the judgment for compensation, and costs therein 
rendered, and proceed to enter upon and appropriate prop- 
erty notwithstanding the pendeney of the proceedings in 
error. (R. 8S. Sec. 6437; March 21, 1904, 97 v. 44; April 23, 
i872, 69 vy. 88. 6 12.) 


Where a corporation prosecuting error has not taken possession of 
the premises, it may stay execution on the judgment until the case on 
error is determined, by giving an undertaking. While such error pro 
ceeding is pending, mandamus will not lie requiring the probate judge 
to order the amount of the verdict deposited or paid to the landowner. 

State v. Waite, 70 O. S. 149 (1904) ; affirming 2 C. C. n. 8s. 49. 

But the corporation can not take possession, and avoid payment by 
giving a bond. Such possession may be enjoined under § 11088. 

In re George, 5 C. C. 207 (1891). 

Where the corporation has paid into court the amount of the judg- 
ment, the landowner may require the probate judge to pay it over, notwith- 
standing the pendency of the proceeding in error and the objection of 
the corporation. The bond of the probate judge is liable on failure to 
pay. 

Meily v. Zurmely, 23 O. S. 627 (1873). 

State v. Waite, 70 O. S. 149, 155 (1904). 

See Wagner v. Railroad Co., 38 O. S. 32, 39 (1883). 

Trustees v. Banning, 21 W. L. B. 9 (1888). 

A corporation which has paid the compensation into court, under a 
stipulation permitting the landowner to withdraw it, without prejudice 
to any other rights, may be required by the court to go into a second trial 
as to the value of the land without a refunder of the first award. 

Bridge Co. v. Magruder, 8 C. C. n. s. 303; 18 C. D. 607; aff'd, 76 

O. S. 616. 


Section 11066. (Proceedings in the common pleas on er- 
ror.) Upon the hearing of the cause, if the common pleas 
court affirms the judgment of the probate court, all the costs 
in the common pleas court shall be paid by the plaintiff 
in error. If it reverses such judgment, it shall retain the 
cause for trial and final judgment, as in other eases. The 
trial shall be had at the term of reversal, unless for good 


© 
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cause shown by either party a continuance is granted. On 
the trial of the cause in the common pleas court the same 
inquiry shall be made as to the interest of the jurors, and 
the same oath administered to the jury as hereinbefore 
provided. (R. S. Sec. 6488; April 23, E612, 69-7. °83,.5 Ia.) 


Section cited, Railroad v. Tod, 72 O. S. 161. 

The word “trial” in this section means a rehearing of the case from 
the beginning. 

Railroad v. Traction Co., 72 0. S. 435 (1905). 

State v. Judges, 69 O. S. 372 (1903). 

See Bridge Co. v. Magruder, 63 O. S. 455 (1900). 

Where the judgment of the probate court is reversed by the court of 
common pleas it is the duty of that court to proceed to hearing and trial 
as if it had original jurisdiction. The judgment of reversal finally dis- 
poses of the judgment of the probate court, but it is not a judgment whieh 
may be reversed on error. Although the judgment of reversal is erroneous, 
mandamus will not lie to compel the judges of the court of common pleas 
to again hear and pass upon the petition in error. 

State v. Judges, 69 O. S. 372 (1903). 

Bridge Co. v. Magruder, 63 O. S. 455 (1900). 

Railway Co. v. Bailey, 39 O. S. 170 (1883). 

Cincinnati, ete., R. Co. v. Barealow, 4 C. C. 49, 50; 2 C. D. 413 (1889) 

Bridge Co. v. Magruder, 8 C. C. n. s. 303; 18 C. D. 607; ail’d, 76 

O. S. 616. 

The court of common pleas should not remand the case for a new 
trial but should retain it. 

City v. Lohman, 10 C. C. n. s. 119 s220 Cy Dez 92) (1907). 

On affirming a judgment of the probate court the court of common 
pleas is not authorized to render a personal judgment against the cor- 
poration for the amount adjudged in the probate court. 

Cleveland, etc., Ry. Co. v. Wick, 35 O. S. 247 (1879). 

Retention of case for purpose of fixing attorneys fees, on aban- 
donment. See Ry. v. Campbell, 11 Ohio App. 151; 30 O. C. A. 500 
(1919). 


Interest. Where the corporation has paid in the amount assessed, 
and the judgment is reversed, on the new trial the jury may include in 
the verdict interest from the time the property was appropriated, and 
while the money was retained by the court. 

Atlantic, etc., Ry. v. Koblenz, 21 O. S. 334 (1871). 


Section 11067. (How school land appropriated.) When 
a railroad company, incorporated in this state, has located 
its railroad through a part of reserved section twenty-nine 
or sixteen, or through a part of sections granted by congress 
imstead of section sixteen for school purposes, and such 
lands remain unsold, or through a town lot or parcels of 
ground used for or devoted to school purposes, it may appro- 
priate so much of such land or lots as is necessary for its 
purposes. Service of the summons made on such trustees or 
School officers, as have possession or control of the lands, 
Shall have the same force and effect as service in other 
cases on owners of land sought to be appropriated. The 
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money arising from such appropriation must be disposed of 
by such trustees or school officers in accordanve with law. 
(R. S. Sec. 6489; April 28, 1872, 69 v. 88, § 14.) 


Purpose of section. 
State v. Railway, 37 O. S. 157, 171 (1881). 


Section 11068. (When proceedings to appropriate be 
commenced in common pleas.) When the probate judge is in- 
terested, either as stockholder, director or otherwise, in a 
corporation seeking to appropriate private property to its 
use, or if before filing the petition, it is made to appear to 
the satisfaction of a judge of the common pleas court of 
the county wherein the action is to be brought, that such 
probate judge is interested either as owner or otherwise in 
the property sought to be appropriated, or by reason of 
sickness, absence or other incapacity is and will be unable 
to preside at the trial, the proceedings authorized by this 
chapter may be commenced in the common pleas court of 
the county. (R. S. Sec. 6440; April 6, 1891, 88 v. 281; April 
19, 1883, 80 v. 218; R. 8. 1880; April 23, 1872, 69 v. 88, § 15.) 


Section 11069. (Procedure in common pleas court.) In 
such case, so far as applicable, the proceedings shall conform 
to the provisions of this chapter,.and the powers conferred 
and duties imposed thereby upon the probate court devolve 
upon the common pleas, which court may make such orders 
and direct such proceedings to be had as are necessary to 
do justice between the parties according to the spirit and in- 
tent of this chapter. (R. S. Sec. 6440; April 6, 1891, 88 
v. 281; April 19, 1883, 80 v. 218; R. S. 1880; April 28, 
1872, 69 v. 88, § 15.) 


Section 11070. (When corporation entitled to posses- 
sion.) After final judgment, on depositing the amount of 
the judgment and costs assessed in such court with the clerk 
thereof, the corporation may be entitled to enter into pos- 
session of the property sought to be appropriated. In case 
such court is not in session when the proceedings are begun 
therein, nor on the day fixed for the inquiry and assessment 
of compensation, a special term thereof must be held as 
provided by law. (R. S. Sec. 6440; 88 v. 281; 80 v. 218; RB. 
S. 1880; 69 v. 88, § 15.) 


Section 11071. (When court to appoint attorney.) When 
a party in interest is unknown, or his residence is unknown, 
and service has been made by publication, and the party 
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has not appeared in the proceedings by agent or attorney, 
or when such party in interest is under any legal disability 
and has no legal guardian, or trustee, within the county 
where the action is brought, the court shall appoint some 
competent attorney to attend upon the proceedings, and 
protect the rights and interests of such party, and also 
fix the fees of the attorney for such service, which shall 
be payable out of any money paid on the judgment rendered 
in such case for property appropriated. (R. S. See. 6441; 
April 23, 1872, 69 v. 88, § 16.) 


Section 11072. (Conflicting claims.) When there are di- 
verse or conflicting claims, legal or equitable, to the real es- 
tate, or any interest therein, sought to be appropriated under 
the provisions of this chapter, the jury or court shall not 
pass upon them in the proceedings for appropriation. Such 
claims shall be reserved for adjudication as hereinafter pro- 
vided. (R. S. Sec. 6442; April 23, 1872, 69 v. 88, § 18.) 


Section 11073. (To be adjudicated in the common pleas.) 
Upon the payment of the money into court by the corpora- 
tion, a party ciaiming a legal or equitable interest in the 
property, or the money arising therefrom by such appropria- 
tion, may file his petition in the common pleas court of the 
proper county, making the other claimants to the property 
or money parties thereto, setting forth the facts on which the 
claim is founded, the fact of the appropriation of the prop- 
erty, the amount of money so paid in and such other faets as 
are required to enable the court to hear and determine the 
matter between the claimants. (R. S. See. 6443; April 23, 
1872, 69 v. 88, § 19.) 


Section 11074. (Custody of the funds.) The court forth- 
with shall appoint some master, or other suitable person se- 
lected by the parties, to hold such fund, or invest it in the 
manner the court directs, after hearing the parties. Such 
fund thenceforth will represent the land, and the interests 
therein, and be subject to the control of the court having 
jurisdiction of the ease, by orders entered in this action, ac- 
eording to the rights of the parties to the land or fund, 
as from time to time it determines. (R. S. Sec. 6448; April 
23, 1872, 69 v. 88, § 19.) 


Section 11075. (Such proceeding a civil action.) Such 
proceeding in the court of common pleas, shall be a civil 
action; and the conflicting claims of parties to such fund 
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shall be determined by the court, or by a jury trial, ac- 
cording as the claim is equitable or legal, as if the land 
had not been converted into money. (R. S. Sec. 6444; April 
23, 1872, 69 v. 88, § 20.) 


The court is authorized to determine conflicting claims of the lessor 
and lessee of the property appropriated. 

Good! vz Droste, 8G. Gane s.1.452919) Ga Ds 5805 (1906)8 

These sections do not grant any right to trial by jury. They only 
preserve existing rights. 

Skerrett v. Presbyterian Society, 41 O. S. 606 (1885). 


Who entitled to compensation. 


Held entitled to. Owner of the fee. Cincinnati v. Babb, 29 W. 
i. B. 284; 4 lL. D. 64; aff’d, no rep. 55 O..8: 637. 

Grantor as against subsequent grantee, in the absence of special 
agreement. Hatry v. Railway, 1 C. C. 426, 1 C. D. 238 (1886). Contra, 
Railroad Co. v. Davis, 19 C. C. 589 (1900). See Railroad Co. v. 
Campbell, 51 O. S. 328 (1894); Railroad Co. v. Lersch, 58 O. 8. 652 
(1898). 

Trustee holding the property in trust. Trust Co. v. B. & O. 8. 
W.-K. 7 N. Pon. s. 497; 53: We L. B. 450-(1908). 

Tenant for years. Cleveland v. Agricultural Society, 41 O. 8. 600 
(1885); Foote v. Cincinnati, 11 Ohio 408 (1842). 

Mortgagee. Harrison v. Sabina, 1 C. C. 49, 1 C. D. 30 (1885). 

Remainderman. Gorrill v. Railway Co., 4 C. C. 398, 2 ©. D. 617 
(1890). 


Held not entitled to. Subsequent grantee. MHatry v. Railway, 
10. 0. 426, 1 O. D. 238 (1886); Hyde Park-v. Dyer, 7 N.. PJ noegeeee 
53 W. L. B. 335 (1908). 

Tenant from year to year who occupied the land until the end 
of the current year. Cincinnati v. Schmidt, 14 Ohio App. 426 (1921). 

Owner of easement, if not interfered with by publie use. Ohio 
Oil Co. v. Railroad Co., 4 C. C. 210, 2 C. D. 505 (1889). 

Lot owners, in restricted allotment (damages for violation of the 
restrictions). Doan v. Railway, 92 O. S. 461 (1915); Ward v. Rail- 
way, 92 O. 8. 471 (1915). 

Owner of right of inchoate dower. Long v. Long, 99 O. S. 330 
(1919). 

Grantor, who had reserved right of entry and forfeiture if land 
used for other than specified purposes. Cincinnati v. Babb, 29 W. L. 
B. 84, 4 L. D. 464; aff’d, 55 O. S. 637. 


Section 11076. (Condemnation of unfinished road-bed.) 
A railroad corporation of this state may condemn and ap- 
propriate to its own use the interest and easement in and 
quiet title to any unfinished road-bed, or part thereof, lying 
within the state, and on the line of its proposed road, owned 
or claimed by another railroad company or companies, per- 
son or persons, partnership or corporation, when such road- 
bed, or part thereof has remained in an unfinished condition, 
and without having the ties and iron placed and continued 
thereon for the period of five years or more, immediately 
preceding the commencement of proceedings to condemn OF 
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appropriate it as herein authorized. Every such company, 
or companies, person or persons, partnership or corpora- 
tion shall be made a party defendant to such proceedings 
to condemn or appropriate it, and be required to answer 
therein, setting forth fully its or their title to or interest 
in such road-bed, or part thereof, so sought to be appro- 
priated, if any, it or they claim, to which answer the plain- 
tiff must plead issuably, unless it admits the validity of the 
defendant’s claim. In such ease, if a party defendant be 
a non-resident of this state, or a foreign corporation, service 
of summons may be made by publication, as in other pro- 
ceedings to appropriate the property of foreign corporations, 
or persons not residing in Ohio. (R. S. See. 6445; April 5, 
Booz, (2 v. 65; RK. 8. 1880; March 23, 1875, 72 v. 71, § 9.) 

This section has no application to appropriation proceedings in general. 


Vaueys ivy... Go, v. rouchot, 4°C, ©. 187, 193° (1889): aff’d, 51 0. 
heey fll 


Section 11077. (Construction of terms.) The terms ‘‘com- 
pany or companies’’ used in this chapter, also embrace “‘per- 
son or persons,’’ ‘‘partnership or corporation,’’ as used in 
the next preceding section. (R. S. See. 6445; 79 v. 65; 
mes. 1880; 72 v. 71, § 9.) 


Section 11078. (Proceedings.) When it is determined 
by the court, upon issue of law, or by the jury upon issue of 
fact, or by the admission of the pleadings, or by reason of 
failure to plead that any company asserting such ownership 
or claim is not entitled thereto, judgment, including costs, 
must be rendered accordingly. But when in like manner it 
is determined that such a company has an interest in such 
road-bed, or part thereof, so sought to be appropriated, 
the jury shall determine and state the amount of compensa- 
tion due to such company, according to law, on account of 
the appropriation of such interest. (R. S. See. 6446; March 
mo, 1875, 72 v. 71, § 9.) 


Section 11079. (Where action to be begun.) Such pro- 
ceedings may be commenced in the probate court, the com- 
mon pleas or the superior court of any county in which such 
road-bed, or part so sought to be appropriated or condemned 
is situated. All or part only of such road-bed within this 
state may be included in one proceeding, and when it is be- 
gun in the common pleas or superior court, the same pro- 
eeedings*shall be had as are prescribed in this chapter for 
its conduct in the probate court, so far as applicable and 
not excepted in this section. On motion, the case shall be 
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taken out of its order by the court or by a reviewing court, 
and determined without unnecessary delay. The provisions 
of this chapter as to viewers shall not apply to appropria- 
tions of road-beds as herein authorized. (R. S. Sec. 6447; 
April 5, 1882, 79 v. 65; R. S. 1880; March 238, 1875, 72 vy. 
TALSD. ) 


Section 11080. (Error.) Proceedings in error to such 
common pleas or superior courts, may be commenced di- 
rectly in the supreme court. (R. 8. Sec. 6447; 79 v. 65; 
R. S. 1880; 72 v. 71, § 9.) 


Section 11081. (Statement of intention.) When a rail- 
road corporation commences proceedings under section eleven 
thousand and seventy-six, its president shall make, subscribe 
and file in the court where such proceeding is had a state- 
ment under oath, declaring that it is the bona fide intention 
of such corporation to complete and operate a railroad on 
the road-bed so sought to be appropriated. (R. S. See. 
6447=°79.-v; 65; R. 8. 1880; 72) ve Tg 9-) 


Section 11082. (Failure to occupy road-bed for one year.) 
For a period of one year after it acquired right to occupy 
the road-bed, if such corporation fails to expend in and about 
the completion of a railroad thereon a sum equal to twenty- 
five per cent of the total cost of completing it, to be estimat- 
ed by the railroad commission of Ohio, then such road-bed 
will be open to appropriation and condemnation by any 
other railroad corporation. (R. 8. See. 6447; 79 v. 65; 
Be LB80. 729771 28 9a 


Section 11083. (Interpretation of word ‘‘road-bed.’’) 
The word ‘‘road-bed’’ used in any of the preceding sections 
includes rights of way, depot grounds, and other easements 
connected therewith, and it will be sufficient in the peti- 
tion and proceedings under this chapter to designate the 
road-bed as the road-bed of the railroad corporation by 
which the route of the road was located and established 
with the terminal points within which appropriation is sought. 
(R. S. Sec. 6447; April 5, 1882, 79 v. 65; R. S. 1880; March 
28, 1875, 72 v. 72, $9.) 


Section 11084. (Proceedings when land is held without 
agreement.) When a corporation, authorized by law to make 
appropriation of private property or lands reserved for 
school purposes, has taken possession of and is occupying 
or using the land of any person, or such school lands for 


2145 APPROPRIATION OF PROPERTY. G.C. § 11084 


any purpose, and the land so occupied or used has not been 
appropriated and paid for by the corporation, or is not 
held by an agreement in writing with the owner thereof, 
or the trustees or school officers having possession or control 
of such school lands, such owner or owners, or either of 
them, or such trustees or school officers, may serve writ- 
ten notice upon the corporation in the manner provided 
for the service of summons against a corporation, to pro- 
ceed under this chapter to appropriate the lands. On the 
failure of such corporation for ten days so to proceed, the 
Owner or owners or such trustees or school officers may file 
a petition in the probate court of the proper county setting 
forth the fact of such use or occupation by the corporation, 
that the corporation has no right, legal or equitable, there- 
to, and in cases of reserved sections sixteen and twenty- 
nine, or any part of sections granted by congress instead of 
section sixteen for school purposes, no right, legal or equit- 
able, derived from the trustees and officers named therein, 
that such notice has been duly served, that the time of limit- 
ation under the notice has elapsed, and such other facts, 
including a pertinent description of the land so used or 
occupied, as are proper to a full understanding of the case. 
(R. S. Sec. 6448; April 12, 1888, 80 v. 114; R. S. 1880; April 
23, 1872, 69 v. 88, § 21.) 


Cited, State v. Harrison, 81 O. S. 105. 

This section does not violate Art. 14 of the federal constitution. 

In re George, 5 C. C. 207 (1891). 

The remedy provided by this section is not a substitute for the right 
to recover possession, but is cumulative. 

Railroad Co. v. Perkins, 49 O. S. 326, 330 (1892). 

See § 11087. 

An abutting owner who is injured by the location of a railroad 
in a street in front of his property may proceed under § 8765. Section 
11084 is not exclusive. Traction Co. v. Hart, 2 Ohio App. 1; 19 C. C. 
nh. s. 71; 25 C. D. 347 (1913). 


When proceeding lies. This section applies only where the oceupa- 
tion is without any agreement with the owner. 

Collins v. Craig Shipbuilding Co., 7 C. C. n. s. 350; 17 C. D. 802 

(1905). 

It does not apply where the corporation holds under an agreement, 
although it has violated a condition subsequent; 

Field v. Lake Shore, etc., Co., 3 C. C. n. s. 1380; 13 C. D. 1 (1897); 

aff'd, 62 O. 'S.. 633. 
or where it uses the property for an unauthorized purpose. 
Collins v. Craig Shipbuilding Co., 7 C. C. n. s. 350; 17 C. D. 802 
(1905). 

Where the corporation took possession under a verbal promise of 
compensation, but not paid, the owner may elect to proceed under this 
Section, or proceed on the verbal promise. ; 

Fries v. Wheeling, etc., Co., 56 O. S. 135 (1897); s. ¢, 18 C. C. 

Tely4 Ce. 68. 
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Who may bring proceedings under this section. Remainderman 
after death of the life tenant. 

Webster v. Railroad, 78 O. S. 87 (1908). 

Trust company holding the legal title in trust. 

Trust Co. v. Railway, 7 N. P. n. s. 497 (Ins. Ct. 1908). 

See Bank v. Telegraph Co., 79 O. 8S. 89 (1908). 

The heirs of a deceased landowner, and not his administrator, are 
the proper parties to bring a proceeding under this section. 

Railway Co, v. O’Harra, 50 O. 8. 667 (1893). 

The plaintiff must hold the legal title to the lands. 

Rapp v. Ohio, ete., R. Co., 5° N. P. 497 (1898). 

Harrison v. Sabina, 14 W. L. B. 27 (1885). 

Railroad Co. v. Davis, 19 C. C. 589 (1900). 

Whether a subsequent grantee acquires the right of action under 
this section merely by a conveyance of the land, has been differently 
decided. Hatry v. Railway, 1 C. C. 426, 1 C. D. 238 (1886; holding 
that grantee does not acquire the right); Railway v. Davis, 19 C. ©. 
589; 10 C. D. 745 (1900; holding that right of action passes to 
grantee). 

Under § 8765 a right of action does not pass to the grantee. 
Railroad Co. v. Campbell, 51 O. S. 328 (1894); Railroad Co. v. Lersch, 
58 O. S. 652 (1898). 

Where a public highway is occupied, the owner of the fee, being en- 
titled to compensation, may enforce his rights under this section. 

Kramer v. Toledo, ete., R. R. Co., 53 O. S. 436, 444 (1895). 

Railroad Co. v. O’Harra, 48 O. S. 343 (1891). 

Valley Ry. Co. v. Pouchot, 4 C. C. 187 (1889). 

Lawrence R, Co. v. Williams, 35 O. S. 168 (1878). 

Railroad Co. v. Wartenbee, 35 W. L. B. 2 (1895); s. c., 53 O. S. 689. 

The laying of an additional track in a street, and changing the grade 
of the street, is a taking of property. 

Railroad Co. v. Hambleton, 40 O. S. 496 (1884). 

A tenant in common is an “owner” under this section, and, if ousted 
by a railroad co-tenant, may sue for compensation and damages. 

Union, ete., Co. v. Railway, 7 N. P. n. s. 497 (Ins. Ct. 1908). 

In such case after the land has been oceupied and its value de- 
preciated, the railroad can not compel the co-tenant to sell his in- 
terest at its market value, but the co-tenant is entitled to one-half 
the actual value of the entire land. Foote v. Railway, 21 C. ©. 319, 
11 C. D. 685 (1901); aff’d, no rep. 67 0,.8, 548. 


Defendants. Where the title and estate of a railroad is in the cor- 
poration, it is the proper defendant, although a receiver has been appointed 
in another state for some cause other than insolvency. 

Pittsburg, ete., R. Co. v. Perkins, 22 C. C. 630; 12 C. D. 676 (1888); 

affirmed, 49 O. S. 326 (1892). 

The lessor and lessee of a railroad may be jointly liable for injuries 
to land abutting on a highway. 

Railroad Co. v. Hambleton, 40 O. S. 496 (1884). 


Jurisdictional facts. It must be alleged and proved that the cor- 
poration “has no right, legal or equitable, in the premises.” 
In re George, 5 C. C. 207 (1891). 
Pittsburg, ete., R. Co. v. Perkins, 22 C. C. 630; 12 C. D. 676 (1888); 
affirmed, 49 O. S. 326 (1892). 
But such facts need not be found by the court before empanelling a jury. 
Kramer v. Toledo, ete., Co., 53° 0. S. 436 (1895). 


Trial. Either party is, on demand, entitled to trial by jury on an 
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issue of fact as to the ownership of the land. But where no demand 
is made, the question may be heard and determined by the court. The jur- 
isdiction of the probate court is not defeated by a denial of the title 
of the plaintiff; and the court may, on the demand of either party, pro- 
ceed and impanel a jury for the trial of the issue, in any of the appro- 
priate modes provided by statute for the impanelling of juries in the 
common pleas court. 
Railroad Co. v. O’Harra, 48 O. S. 343 (1891). 


Wrongful taking does not divest title. The wrongful taking of 
land by a railroad company for a right of way does not divest the title 
of the owner, and reduce his remedy to a mere claim for compensation and 
damages. He continues the legal owner of the land until he loses the 
title by adverse possession. 

Railway Co. v. O’Harra, 50 O. S. 667, 678 (1893). 

Fries v. Wheeling, etc., Ry. Co., 56 O. S. 135 (1897). 

Railroad Co. v. Perkins, 49 O. S. 326 (1892). 

Railroad Co. v. O’Harra, 48 O. S. 343 (1891). 

See Hatry v. Painesville, etc., Ry. Co. 1 C. C. 426 (1886). 

Atlantic, ete., R. Co. v. Robbins, 35 O. S. 531, 540 (1880). 


Defenses. 


Estoppel. While an owner, who stands by, and without objection, 
sees a public railroad constructed on his land, will, after the road is 
completed, or large expenditures have been made thereon, upon the faith 
of his apparent acquiescence, be estopped from reclaiming the land, or 
enjoining its use by the railroad company, he is not thereby estopped 
from claiming compensation. 

Pennsylvania Co. v. Platt, 47 O. S. 366 (1890). 

Goodin v. Cincinnati, etc., Co., 18 O. S. 169 (1868). 

See Gorrill v. Toledo, ete., Ry. Co., 4 C. C. 398, 406 (1890). 

Fries vy. Wheeling, etc., Ry. Co., 56 O. S. 135 (1897). 

Longworth v. Cincinnati, 48 O. S. 637 (1891). 

Cleveland, etc., Ry. Co. v. Reid, 4 N. P. 127 (1896). 

Central Trust Co. v. Valley Ry. Co., 37 W. L. B. 210 (1897). 

Coe v. Columbus, ete., R. R. Co., 10 O. S. 411 (1859) 

A corporation which has wrongfully entered on land must either 
yield possession or pay the value of the land. 

Railroad Co. v. Perkins, 49 O. S. 326, 332 (1892). ; 

Atlantic, etc., R. R. Co. v. Robbins, 35 O. S. 531, 538 (1880). 

See Teegarden v. Davis, 36 O. S. 601 (1881). 

Daily v. State, 51 O. S. 348, 363 (1894). 

Bothe v. Dayton, ete., R. Co., 37 O. S. 147 (1881). 


Statute of limitations. A proceeding under this section is not barred 
by the statute of limitations in less than twenty-one years. 

Fries v. Wheeling, ete., Ry. Co., 56 O. S. 135 (1897). 

Railroad Co. v. O’Harra, 48 O. S. 343 (1891). 

Railroad Co. v. Davis, 19 C. C. 589 (1900). 

Railroad v. Perkins, 22 C. ©. 630, 12 OC. D. 676; aff’d, no rep. 

49 O. 8. 326. 

The limitation of two years in § 8765 applies only to incidental in- 
juries to property on or adjacent to highways, and does not include the 
remedy for injuries to the land itself. 

Railroad Co. v. O’Harra, 48 O. S. 343 (1891). 

Railroad Co. v. Hambleton, 40 O. S. 496 (1884). 

The statute does not begin to run against a remainderman until the 
death of the life tenant. 
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Webster v. Railroad Co., 78 O. S. 87 (1908). 
Saner v. Railroad Co., 7 Ohio App. 238, 28 O. C. A. 255. 


Compensation and damages. The measure of compensation is the 
value of the land at the time it is assessed in the proceeding. 

Railroad Co. v. Perkins, 49 O. S. 326 (1892); s. c., 22 C. C. 631 

(1888). 

The heirs of a deceased owner may recover compensation for the land 
taken and damages to the remaining land, but not such damages to the 
lands of the decedent as he could have recovered in his lifetime in an 
action of trespass. 

Railway Co. v. O’Harra, 50 O. 8. 667 (1893). 

See Railroad Co. v. Campbell, 51 O. 8. 328 (1894). 

Baltimore, ete., R. Co. v. Lersch, 58 O. S. 639, 652 (1898). 

Railroad Co. v. Hambleton, 40 0. S. 496 (1884). 

A strip of land leased by a municipality to a railroad company 
for a term of years does not become a separate parcel of land. Upon 
appropriation of the strip the municipality may recover damages to 
the residue. Damages to the residue may be recovered either in an 
action to compel an appropriation, or in the appropriation proceeding. 
Railway Co. v. Cincinnati, 16 N. P. n. s. 587; 60 Bull. 284 (Insolvency 
Ct. 1914). 


Section 11085. (Demand of written statement describing 
the land occupied without appropriation.) Such owner or 
owners, or such trustees or school officers, intending to in- 
stitute such proceeding, may demand, in writing, from the 
president or chief officer of such corporation a specific de- 
scription of each parcel of land so used or occupied without 
appropriation by it, of the work, if any, constructed or 
intended to be constructed thereon, and the use to which it 
is to be applied. Upon failure of the corporation for ten 
days to furnish this as fully: as would be required of it in 
a proceeding to appropriate lands, the fact of such demand 
and failure may be alleged in the petition in such proceeding. 
On notice to the corporation and proof thereof to the probate 
judge having jurisdiction of such appropriation, he shall re- 
strain it from the use and occupation of the land until such 
demand is complied with. Or, such owner or owners, or trus- 
tees or school officers may cause the necessary surveys t0 
be made therefor, and the costs thereof must be taxed to 
the corporation in such proceeding. (R. S. See. 6448; April 
12, 1883, 80 v. 114; R. S. 1880; April 23, 1872, 69 vw am 
§ 21.) 


Section 11086. (Summons.) A summons shall issue and 
be served upon the corporation, and thereafter the proceed- 
ings in such court be conducted to final judgment as pro- 
vided in this chapter. (R. S. Sec. 6449; April 12, 1882, 
80 v. 114; R. S. 1880; April 23, 1872, 69 v. 88, § 21.) 
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Section 11087. (Judgment and execution.) If the cor- 
poration fails to pay the judgment and costs awarded against 
it in the proceeding, they may be collected by execution 
as in other cases. This section and the next preceding sec- 
tion shall not impair or lessen the right the owner or owners 
or the trustees or school officers may have to proceed against 
the corporation as in other cases of the unlawful entry upon 
lands. (R. S. Sec. 6449; April 12, 1882, 80 vy. 114s Resi 
1880; April 23, 1872, 69 v. 88, § 21.) 


Lien of judgment. A judgment rendered in a proceeding under 
§ 11084 is not made a charge or lien on the land. 
Central Trust Co. v. Valley Ry. Co., 37 W. L. B. 210 (C. C. 1897). 
Railroad Co. v. Robbins, 35 O. S. 531, 539 (1880). 
But use of the property may be enjoined until the judgment is paid. 
§ 11088. 


OTHER REMEDIES. 


The remedy provided by § 11084 and § 11085 is not a substitute for 
the remedy to recover possession but is cumulative. 

Railroad v. Perkins, 49 O. S. 326, 330 (1892). 

An abutting owner who is injured by the location of a railroad in 
a street in front of his property may proceed under § 8765. Section 
11084 is not exclusive. Traction Co. v. Hart, 2 Ohio App. 13-19 O.°¢. 
mn. 8s. 71; 25 C. D. 347 (1913). 


Injunction. An owner may enjoin a corporation from entering upon 
his land until it has been appropriated and paid for. 

Gorill v. Toledo, ete., Ry. Co., 4 C. C. 398, 404 (1890). 

Railway Co. v. Lawrence, 38 O. S. 41 (1882). 

Hathaway v. Springfield, ete., R. Co., 2 W. L. M. 481 (1860). 

See Dayton, ete., R. R. Co. v. Marshall, 11 O. 8. 497 (1860). 

Coe v. Columbus, ete., R. Co., 10 O. S. 412 (1859). 

The owner of land abutting on a highway may enjoin the construction 
of a railroad therein until he shall have been fully compensated, and in 
a proper case a mandatory injunction may issue requiring the company 
to restore the street. 

Toledo Bending Co. v. Manufacturers’ Ry. Co., 2 N. P. 317 (1895). 


Ejectment. An owner of land wrongfully occupied may proceed under 
§§ 11084 and 11085, or may bring his action in ejectment. 

Raymond v. Toledo, ete., Ry. Co., 57 O. S. 271 (1897); 16 C. C. 

639. 

Atlantic. ete.. R. R. Co. v. Robbins, 35 O. S. 531 (1880). 

Bothe v. Dayton, ete., R. Co.. 37 O. S. 147 (1881). 

Saner v. Railroad Co., 7 Ohio App. 238; 28 O. OC. A. 255. 

But where the corporation took possession under an agreement, the 
owner can not maintain an action in ejectment, although the corporation 
has committed a breach of a condition subsequent in the agreement. 

Hornback v. Cincinnati, ete., Co.. 20 O. S. 81 (1870). 

Fries v. Railway, 56 O. S. 1385 (1897). 

See Field v. Lake Shore. ete., Ry., 3 C. C. n. s. 180; 18 C. D. 1 

(1897); aff'd, 62 O. S. 633. ’ 

A pending suit to recover possession of land, with rents, ete., is not 
a bar to an action under § 11084. 

Trust Co. v. Railway, 7 N. P. n. s. 497 (Ins. Ct. 1908). 
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Conversion. Where the owner elects to sue for compensation and 
damages his action must be under § 11084. 

Railroad Co. v. Robbins, 35 O. S. 531 (1880). 

Turnpike Co. v. Cincinnati, ete., R. Co., 5 W. L. B. 643 (1880). 


Suit for compensation in common pleas court. Where land is held 
by a company under a verbal agreement, and the owner elects to treat 
it as an appropriation in fact and tenders conveyance, and sues in the 
common pleas court, he can not enlarge his suit so as to include an 
inquiry of damages to other lands, but allegations of such damage will 
not affect the jurisdiction of the common pleas court. 

Fries v. Wheeling, ete., Ry. Co., 56 O. S. 135 (1897); s. ¢., 18 CLG 

721; 14 C. C. 56. 


Trespass. 
See Little Miami R. R. Co. v. Whitacre, 8 O. S. 590 (1858). 
Cleveland, ete., R. Co. v. Stackhouse, 10 O. S. 567 (1860). 
Hathaway v. Springfield, ete, R. Co., 2 W. L. M. 481 (1860). 
Ward v. Marietta, ete., Bridge Co., 6 O. 8. 15 (1856). 
Appropriation proceedings are not a bar to an action for damages 
for a trespass previously committed in grading. 


Schaible v. Lake Shore, ete., Co., 10 C. C. 334; 6 C. D. 505 (1895). 


Effect of appropriation. After appropriation the owner can not 
maintain a common law action for damages resulting from construe- 
tion of a railroad on his land. THueston v. Railroad, 4 O. 8S. 685 
(1855). 

Nor can he maintain an action against an employe of the road 
for cutting timber on the land appropriated. Prather v. Ellison, 10 
Ohio 396 (1841). 


Section 11088. (Injunction may issue against corpora- 
tion.) If execution issued as provided in the next preceding 
section be returned unsatisfied, in whole or part, with the 
indorsement that no goods, chattels, lands or tenements, 
ean be found whereon to levy, or if the judgment remains 
unsatisfied for more than sixty days from its rendition, the 
court, by injunction, may restrain the corporation from using 
or occupying the lands until the judgment and costs are 
paid. (R. 8S. See. 6450; April 23, 1872, 69 v. 88, § 22.) 


This section does not authorize an injunction without an undertaking. 

In re George, 5 C. C. 207 (1891). 

A corporation which has prosecuted error to the judgment can not 
take possession, while the error proceeding is pending, without paying 
the amount of the judgment. An undertaking is not a substitute for 
payment. Such possession may be enjoined under this section after sixty 
days from the rendition of the judgment. 

In re George, 5:C. C. 207 (1891). 

See note to § 11065. 


Section 11089. (Fees.) The jurors summoned, and at- 
tending or serving, in accordance with the provisions of this 
chapter, shall be paid the same fees per day as jurors 
in the court of common pleas, and also five cents per mile 


ay 
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for each mile of the distance they travel in the discharge of 
their duties. Witnesses must be allowed the same fees and 
mileage as for attendance at the court of common pleas. 
The sheriff shall be entitled to such fees as he is allowed by 
law for similiar services in other cases, but not anything in 
the way of poundage, except on money made on execution. 
The clerk shall be entitled to a fee of one dollar and fifty 
cents for drawing, and certifying to the probate judge, the 
list of jurors. The probate judge shall be allowed to enter 
a charge of five dollars in the cost bill for each day occupied 
in the trial of a cause, in addition to his other fees provided 
by law. The whole costs so taxed must be adjudged against 
and paid by the corporation, except as provided in the next 
following section. (R. S. Sec. 6451; April 23, 1872, 69 v. 88, 
§ 24.) 


Constitutionality. This section is constitutional. 
Railroad Co. v. County, 71 O. S. 454 (1904). 
iractione Cow. Helix. 5 OG, ns; 2705) 15, C.D! 393° (1904). ah’d: 
72 O. S. 608. 


Fees of jurors. This section requires that the fees and mileage of 
jurors be taxed as a part of the costs against the corporation. 
Railroad Co. v. County, 71 O. S. 454 (1904). 
Mracwion 0..v. Lenx, bo: C. ©. nos, 270% 15 C. Di 398 (1904); afd: 
72 0. S. 608. 
Jurors drawn from the box are talesmen under § 11051 and the fees 
of a jury so made up should be taxed as a part of the costs. 
Hosprodke iva, slracuion Cos 6.0. GC. ni 's:-209;" 17 CG. D. 42) (1904)5 
aff'd, 75 O. S. 584. 


Fees of probate judge. The $5 per day is for the trial of the 
ease to the jury. It may not be charged upon the hearing of a mo- 
tion, demurrer, or hearing of preliminary questions under § 11046. 
Opins. Atty. Gen. 1917, p. 1288. 


Section 11090. (When costs apportioned.) A corpora- 
tion, by its proper officer, agent, or attorney, at the time of 
filing the petition with the probate judge, may deposit with 
him such sum of money, for each separate parcel of prop- 
erty as it deems a just compensation for the property, rights, 
and interests described in the petition, and sought to be ap- 
propriated. If the final verdict of the jury as to any parcel 
of property does not exceed the amount so deposited, and 
the owner has refused, after notice of such deposit, to accept 
it, the whole costs of the proceedings as to such parcel shall 
be equally divided between the corporation and the owner 
or owners of the property. When the final verdict as to 
any parcel or parcels exceeds, and as to other parcel or par- 
cels does not exceed, the amount deposited, the probate 
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judge shall apportion the costs in such manner as he deems 
just. (R. S. Sec. 6452; April 23, 1872, 69 v. 88, § 24.) 


Section 11091. (When this chapter does not apply.) The 
provisions of this chapter shall not apply to proceedings by 
state, county, township, district, or municipal authorities, to 
appropriate private property for public uses, or for roads 
or ditches. In all such eases it shall be optional with such 
authorities to pay the judgment rendered against them, or 
to pay the costs and decline to take the property sought to 
be appropriated. (R. 8. Sec. 6453; April 23, 1872, 69 v. 88, 
§ 25.) 


See Railway Co. v. Greenville, 69 O. S. 492 (1903). 

Cincinnati vy. Lohman, 10 C: ©. n. s. 119; 20 .C. Do 92) (1907) 

Conservancy District v. Bowers, 100 O. S. 317 (1919). 

Kraemer v. Board of Education, 8 Ohio App. 428; motion to cer- 
tify record overruled, 15 O. L. R. 432. 
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PART XXVI. 


CODE OF CIVIL PROCEDURE. 


§ 11225-1. When bank liable on § 11275. When this chapter does 


forged or raised check. not apply. 

§ 11231. When action deemed com- § 11276. Further provisions as to 
menced. non-residents. 

§ 11232. When corporation goes in- § 11288. How served upon corpora- 
to hands of receiver. tion. 

§$ 11233. Saving in case of reversal, § 11289. On an insurance company. 
etc. § 11290. On foreign corporation. 

811272. Other actions against cor- § 11292. Service by publication. 
porations. § 11351. Pleadings to be subscribed 

§ 11273. Action against railroad and verified. 
company, interurban, § 11416. Change of venue in cor- 
suburban or street rail- poration suit. 
road and stage compa- § 11761. How judgment creditor to 
nies, where brought. proceed. 

§ 11274. Against turnpike compa- § 11819. Grounds of attachment. 
nies. § 11838. How garnishee served. 


Section 11225-1. (When bank liable on forged or raised 
check.) No bank which has paid and charged to the ac- 
count of a depositor any money on a forged or raised check 
issued in the name of said depositor shall be liable to said 
depositor for the amount paid thereon unless either, (1) 
within one year after actual written notice to said depositor 
that the vouchers representing payments charged to the 
account of said depositor for the period during which such 
payment was made are ready for delivery, or (2) in ease 
no such notice has been given, within one year after the 
return to said depositor of the voucher representing such 
payment, said depositor shall notify the bank that the check 
so paid is forged or raised. (June 12, 1911, 102 v. 441.) 


This section mentions liability to depositors only and not to the 
holder of a check. A bank is not liable to the holder unless and 
until it accepts or certifies the check. Savings Co. v. Walker Co., 92 
O. S. 406 (1915). 


Section 11231. (When action deemed commenced.) With- 
in the meaning of this chapter, an attempt to commence an 
action shall be deemed to be equivalent to its commencement, 
when the party diligently endeavors to procure a service, if 
such attempt be followed by service within sixty days. (R. 
S. Sec. 4988; March 16, 1894, 91 v. 72; R. S. 1880; 51 v. 57, 
Bea PS. do. 2949.) 


Section 11232. (When corporation goes into hands of a 
receiver.) If the defendant is a corporation, either foreign 
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or domestic, and whether its charter prescribes the manner 
and place of service, or either, and before the expiration of 
such sixty days it passes into the hands of a receiver, then, 
following such attempt to commence an action, within such 
sixty days service may be made upon such receiver, or his 
cashier, treasurer, secretary, clerk or managing agent, or if 
none of these can be found, by a copy of the summons left 
at the office or usual place of business of such agents or 
officers of such receiver, with the person in charge thereof. 
If such corporation is a railroad company, summons may be 
served upon any regular ticket or freight agent of the re- 
ceiver, or, if there be no such agent, then on any conductor 
of such receiver, in any county in the state in which the 
company’s railroad is located. The summons shall be re- 
turned as if served upon the defendant. (R. S. Sec. 4988; 
March 16, 1894, 91 v. 72; R. S. 1880; 51 v. 57; § 20; 8S. & @. 
949.) 


This section does not apply to original service, but applies only to 
service after the failure of a diligent attempt. 
Collins v,,B. & 0. Re Co. 7 NB. 270587). Daa: (CrP aa see 
In an action against a railroad company, service on the ticket ageut 
of its receiver is not service on the company. 
Collins v. B. & 0. R. Co., 7 N.. P.-2T0i-7 Le Dy 446 (Ci Pe Tease 
Railroad Co. v. Orme, 1 C. C. 511; 1 C. D. 285 (1885). 
Where the person served was not the agent of the receiver at the 
time of service, the attempted service is nugatory. 
B. & O. R. Co. v. Freeman, 112 Fed. 237; 13 O. EF: D. 66 (G. Come 
I901). 
Independent action in federal court against receiver, see 
B. & O. R. Co. v. Freeman, 112 Fed. 237; 18°0. F. D. 66 (0. OA 
1901). 


Section 11233. (Saving in case of reversal, etc.) In an 
action commenced, or attempted to be commenced, if in due 
time a judgment for the plaintiff be reversed, or if the plain- 
tiff fails otherwise than upon the merits, and the time lim- 
ited for the commencement of such action at the date of 
reversal or failure has expired, the plaintiff, or, if he dies 
and the cause of action survives, his representatives may 
commence a new action within one year after such date, and 
this provision applies to any claim asserted in any pleading 
by a defendant. If the defendant is a corporation, foreign 
or domestic, and whether its charter prescribes the man- 
ner and place, or either, of service of process thereon, and 
it passes into the hands of a receiver before the expiration 
of such year, then service to be made within the year fol- 
lowing such original service or attempt to begin the action 
may be made upon such receiver or his cashier, treasurer, 
secretary, clerk or managing agent, or if none of these offi- 


“A. 
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cers can be found, by a copy left at the office or the usual 
place of business of such agents or officers of the receiver 
with the person having charge thereof. If such corporation 
be a railroad company, summons may be served on any reg- 
ular ticket or freight agent of the receiver, and if there be 
no such agent, then upon any conductor of the receiver, in 
any county in the state in which the railroad is located. The 
summons shall be returned as if served on such defendant. 
(R. S. Sec. 4991; March 16, 1894, 91 v. 72; R. S. 1880; 51 v. 
57, § 23; S. & C. 950.) 


Where a suit for false imprisonment was brought in federal court 
against two corporations, one a New York corporation, and the other an 
Ohio corporation, and a demurrer by the New York corporation was sus- 
tained, and the case was thereafter dismissed, on the application of the 
Ohio corporation, for want of jurisdiction, the proceeding was held to be 
the commencement of an action within the meaning of this section, and 
plaintiff was entitled to commence a new action within one year from such 
date, although under G. C. §11225 the action would be barred. 

Railway v. Bemis, 64 O. S. 26 (1901). 

A voluntary dismissal by plaintiff is not a failure contemplated 
by this section. Siegfried v. Railroad, 50 O. 8, 294 (1893); White v. 
Foundry Co., 24 C. C. n. s, 180 (1902). 

The new action to be commenced within one year must be the 
same as the first action, and between the same parties. Larwill v. 
Burke, 19 C. ©. 449; 10 C. D. 579 (1900); aff’d, no rep. 66 O. S. 683. 


Section 11272. (Other actions against corporations.) An 
action other than one of those mentioned in the next four 
preceding sections, against a corporation created under the 
laws of this state, may be brought in the county in which 
such corporation is situated, or has or had its principal office 
or place of business, or in which such corporation has an 
office or agent, or in any county in which a summons may 
be served upon the president, chairman or president of the 
board of directors or trustees or other chief officer. If such 
corporation is an insurance company, the action may be 
brought in the county wherein the cause of action or some 
part thereof arose; but if it be organized for the purpose 
of mining or operating for petroleum oil or gas, either ex- 
clusively or in connection with other business, the action 
may be brought in any county where such corporation owns 
or operates a mine or a well for petroleum oil or gas, and 
the cause of action, or a part thereof arose. (R. S. See. 
9023; February 15, 1877, 74 v. 29, § 48: R. S. 1880, § 5026 ; 
January 16, 1885, 82 v. 5; April 19, 1898, 93 v. 125: April 

| 16, 1900, 94 v. 270, § 5023; April 23, 1902, 95 v. 237.) 


The word ‘‘may’’ in this section does not mean ‘‘must’’, Bond v. 
— Insurance Co., 12 Ohio App. 39, 31 O. GC. A. 407 (1919). See Casebolt 
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y. Railroad, 5 Ohio App. 431, 26 C. C. n. s. 161 (1916); Stanton v. 
Enquirer Co., 7 N. P. 589 (1899). 

Although in several earlier cases it had been so held. 

Kinsey ¢. Iron Works, 4 N. P. 298; 6 L. D. 446 (1897). 

Johnson v. Railway Co., 5 N. P. n. s. 347; 18 L. D. 247 (1907). 

This section is not intended to apply to statutory actions in which a 
different rule or mode of proceeding is specially authorized. 

Infirmary v. Toledo, 15 O. S. 409 (1864). 

A suit by a stockholder to enjoin a corporation from acquiring 
stock in another corporation must be brought in a county having 
jurisdiction over the corporation in which the plaintiff is a stock- 
holder. Westfall v. Railway, 13 N. P. n. s. 217; 22 L. D. 75 (1910). 


To what corporations applicable. This section applies to life insur- 
ance companies as well as to fire insurance companies. The action may 
be brought in the county where the death of the insured occurred. 

Insurance Co. v. Pyers, 36 O. 8. 544 (1881). 

See Householder v. Association, 6 N. P. 520; 8 L. D. 321 (1898). 

This section does not limit the venue of an action against an in- 
surance company to the county in which it arose. Bond v. Insur- 
ance Co., 12 Ohio App. 39, 31 0. C. A. 407 (1919). 

This section applies to an Ohio railroad company owning or oper- 
ating a railroad within the state. Section 11273 is not exclusive. 
Casebalt v. Railroad Co., 5 Ohio App. 431; 26 C. C. n. s. 161 (1916). 

This section applies to a corporation organized under a special char- 
ter, which has brought itself under the general laws. 

Insurance Co. v. Bowersox, 6 C. ©. 275; 3 C. D. 451 (1892). 


Where actions brought. 


Where suit may be brought in either of two counties and an ac- 
tion is brought in one, but summons issued to the sheriff of the other 
county, the action is improperly brought and the service should be 
set aside. Fostoria v. Fox, 60 O. 8. 340 (1899). 


County where principal office or place of business is located. An 
Ohio corporation can be sued only where it is situated, or has its prin- 
cipal place of business or where an officer or agent is maintained. 

Kinsey v. Iron Works, 4 N. P. 293; 6 L. D. 446 (1897). 

Coal Co. v. Coal Co., 7 N. P. 191; 6 L. D. 178 (1897). 

Akron Co. v. Hammond, 24 C. C. n. s. 278 (1902). 

‘he words “has or had” in this section contemplate a suit against 
a corporation in the county in which its principal place of business had 
been located, although it had been removed to another county. 

Campbell v. Park Co., 3 N. P. 159; 4 L. D. 152 (1896). 

See Coal Co. v. Coal Co., 7 N. P. 191; 6 L. D. 178 (1897); 8. Cy 

Be ae og at ND 

Personal service upon the president of a corporation, not having 
its principal office or place of business in Cincinnati, does not confer 
jurisdiction on the Superior Court. Schriefer v. Safe Cabinet Co., 21 
“OES arm: ar eee ey ie A a 

A trust company, having its principal place of business in one 
county, and a branch in another county, is not ‘‘situated’’ in the 
latter county within the meaning of the county depository law. 
State v. Oviatt, 4 N. P. n. s. 481, 17 L. D. 451 (1906). 


County in which corporation has an office or agent. A sales agent 
is not a managing agent and an action may not be maintained in @ 
county in which it has a sales agent only. Monnett v. Goodyear Co. 
23 N. P. un. 8. 486'(1920). 
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Suits against joint defendants. Quo warranto proceedings against 
several corporations, seeking a forfeiture of their corporate franchises 
for an illegal agreement or conspiracy in restraint of trade and in viola- 
tion of the anti-trust laws, may be commenced in any county where one 
or more of the defendant corporations has its principal office or place 
of business, and summons may be issued to other counties for the other 
defendant corporations. 

State v. King Bridge Co., 7 C. C. n. s. 557; 18 C. D. 147 (1906). 

A domestic corporation of another county may be sued jointly with a 
resident of the county where the suit is brought, and, under G. C. 
§11282 summons may issue to the county where such corporation has its 
principal office or place of business. 

Baldwin v. Wilson, 7 N. P. 506; 9 L. D. 620 (C. P. 1900). 

Stanton v. Enquirer Co., 7 N. P. HSO40"Ly, D2 SOltGy PP1850)2 

The receiver of a corporation may be sued in a county other than that 
of his domicile when joined as a defendant with a resident of the county 
where suit is brought. 

Rogers v. Railroad Co., 6 N. P. 291; 8 L. D. 107 (C. P. 1899). 


Insurance company. Under this section jurisdiction may be obtained 
over a defunct insurance company in a suit brought in a county other 
than the one in which its principal office is situated: but such jurisdie- 
tion does not extend to trustees appointed under G. C. § 12325 et seq. to 
administer the affairs of such company, and a motion to quash the service 
as to the trustees individually should be sustained. 

Lerenman y. Insurance Co., 11 N. P. n. s. 58; 21 L. D. 269 CC age 

1911.) 


Oil or gas company. Where a corporation has oil or gas wells in 
a county, it may, under this section, be sued therein although its principal 
office is in another county. 

Hankinson v. Gas Co., 10 N. P. n. s. 269 (C. P. 1910). 


Consent or waiver. An action against a corporation may be brought 
by consent of the parties in a county where the corporation is not situ- 
ated and has no office, officer or agent, if the court has jurisdiction of 
the subject matter of the action. Such consent is evidenced by answer 
and trial on the merits. 

Reece v. Hydraulic Co., 12 C. D. 728. 

The appearance of a defendant corporation in court for the sole 
purpose of objecting, by motion, to the jurisdiction of the court over it, 
is not an appearance in the action. 

Kinsey v. Iron Works, 4 N. P. 293; 6 L. D. 446 (C. P. 1897). 


President or other chief officer. Where the president is a non- 
resident of, or is absent from, the state, the vice president is the 
‘“‘chief officer’? upon whom service may be made. Towne v. National 
Co., 10 Ohio App. 265, 29 O. OC. A. 375 (1917); motion to certify ree- 
ord overruled, 15 O. L. R. 559. 

The secretary is not a ‘‘chief officer’’, Akron Co. v. Hammond, 
24 C. CO. n. s. 278 (1902). 


Section 11273. (Action against railroad company, interur- 
ban, suburban or street railroad, and stage companies, where 
brought.) An action against the owner or lessee of a line 
of mail stages or other coaches, a railroad company, inter- 
urban railroad company, suburban railroad company or 
street railroad company owning or operating a railroad, in- 
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terurban railroad or street railroad within the state, or 
against a transportation company owning or operating an 
electric traction road located upon either bank of a canal 
belonging to the state, may be brought in any county 
through or into which such line, railroad, interurban rail- 
road, street railroad or electric traction railroad, passes or 
extends; provided that all actions against such owner, lessee 
or company for injuries to person or property, or for 
wrongful death must be brought in the county in which 
the cause of action or some part thereof, arose, or in the 
county in which the claimant for injuries to person or prop- 
erty or one whose wrongful death was caused, resides at the 
time when the cause of action arose, if the road or line of 
such owner, lessee or company or any part thereof be 
located in such county. If no part of such line or road be 
located in such county, then such actions may be brought 
in the county in which any part of such road or line is 
located, nearest the place where the claimant for injuries 
to person or property or the one whose wrongful death was 
caused, so resided. (109 v. 81; 108 (Pt. 1) v. 49; R. S. See. 
5024: April 3, 1866, 68 v. 87, § 49; R. S. 1880, § 5027; April 
16, 1900, 94 v. 270, § 5024; April 23, 1902, 95 v. 258.) 


In this section the word ‘‘may’’ does not mean ‘‘must’’. Case- 
bolt v. Railroad Co., 5 Ohio App. 481; 26 C. C. n. s. 161 (1916). 
Contra, Kinsey v. Iron Works, 4 N. P. 293; 6 L. D. 446 (1897); John- 
son v. Railway Co., 5 N. P. n. s. 347; 18 L. D. 247 (1907). 

This section refers expressly to railroad companies. 

Rogers v. Railroad Co., 6 N. P. 291; 8 lie DS LOT AGE Pvl8ooe 

Collins v. Railroad Co.. 7 N. P. 270; 7 L. D. 445 (C. P. 1898). 

An action against an Ohio railroad company may be brought under 
§$ 11272. Section 11273 is not exclusive. Casebolt v. Railroad Co., 5 
Ohio App. 431; 26 C. C. n. s. 161 (1916). 

The petition need not allege that the railroad of the defendant 
passes into or through the county in which the action is brought. 
Railroad v. Morey, 47 O. 8S. 207 (1890). 

But the court can not take judicial notice of the fact. State v. 
Railroad, 18 C. C. n. s. 546 (1912). 

Where the petition alleges that the railroad of the defendant 
passes through the county, in order to raise the issue of jurisdiction, 
the defendant should file an answer denying the allegation. Admis- 
sion in open court, by plaintiff, that the railroad does not extend into 
the county, does not, alone, deprive the court of jurisdiction nor au- 
thorize a writ of prohibition. Railroad v. Common Pleas Court, 6 
Ohio App. 244, 28 O. C. A. 364 (1916). 


Where actions brought. A railroad company may be served with 
summons in a county through which it does not run when properly 
joined as a codefendant. 

Railroad Co. v. McPeek, 16 C. C. 87; 8 C. D. 742 (1898). 

Brooks v. Railway Co., 15 L. D. 549 (C. P. 1904). 

A railroad company may be sued in a county where it operates 4 
leased line. 


es 
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Railway Co. v. McLean, 1 C. C. 112; 1 C. D. 67 (1885); aff’d, no 

rie] Oey IY NA a PA De 

Swan v. Railroad Co., 4 L. D. 71 (1895). 

Jurisdiction is not obtained over a railroad company in an action 
brought in the county where its principal office is located, where its line 
of road does not pass through the county. 

Johnson v. Railway Co., 5 N. P. n. s. 347; 18 L. D. 247 (C. P. 1907). 

See Brooks v. Railway Co., 15 L. D. 549 (1904). 


Foreign railroad companies. An action against a foreign railroad 
company may be brought in a county through which its road passes. 
Swan v. Railroad Co., 4 L. D. 71 (1895). 


Consent or waiver. This section relates solely to the jurisdiction of 
the person, and it is not necessary that the petition should state that its 
road passes into or through the county where the action is brought. A 
railroad company, like a natural person, submits itself to the jurisdiction 
of the court by appearing for any other purpose than to object to such 
jurisdiction. 

Railroad Co. v. Morey, 47 O. S. 207 (1890). 

Where a railroad company objects to jurisdiction over its person 
and expressly reserves its rights in that behalf, it does not voluntarily 
submit to the jurisdiction by answering on the merits, where the ques- 
tion of jurisdiction can only be decided by a trial on the merits. 

Johnson v. Railway Co., 5 N. P. n. s. 347; 18 L. D. 247 (C. P. 1907). 
Motion to quash summons as an entry of appearance, see 

Railway Co. v. McLean, 1 C. C. 112; 1 C. D. 67 (1885). 

The filing of a motion for an interpleader has been held not to amount 
to the entering of an appearance. 

Squire v. Railroad Co., 1 C. C. n. s. 354; 15 C. D. 30 (1903). 


Section 11274. (Against turnpike companies.) An action 
other than one of those mentioned in sections eleven thous- 
and two hundred and _ sixty-eight, eleven thousand two 
hundred and sixty-nine, eleven thousand two hundred and 
seventy and eleven thousand two hundred and_seventy- 
one against a turnpike road company, may be_ brought 
in any county in which any part of the road lies. (R. S. 
mec, 5025; March 14,°1853, 51 v. 57, §50; R. S. 1880, 
§ 5028; April 16, 1900, 94 v. 270, § 5025; S. & C. 960.) 


Section 11275. (When this chapter does not apply.) 
When the charter of a corporation created under the laws 
of this state prescribed the place where suit must be 
brought, that provision shall govern. (R. S. See. 5026; 
March 14, 1853, 51 v. 57, §51; R. S. 1880, § 5029; April 16, 
1900, 94 v. 270, § 5026; S. & C. 960.) 


Under the charter of the Portage County Mutual Insurance Company 
suit can only be brought in Portage County. 

Insurance Co. v. Stukey, 18 Ohio 455. (1849). 

Insurance Co. v. West, 6 O. S. 599 (1856). 

This section is not applicable where the company has acted under 
general laws and thus lost its special rights. 

insurance Co. v. Bowersox, 6 C. C. 275; 3 C. D. 451 (1892). 
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Section 11276. (Further provisions as to non-residents.) 
An action other than one of those mentioned in sections 
eleven thousand two hundred and sixty-eight, eleven thous- 
and two hundred and sixty-nine, eleven thousand two hun- 
dred and seventy and eleven thousand two hundred and 
seventy-one against a non-resident of this state, or a foreign 
corporation, may be brought in any county in which there 
is property of, or debts owing to the defendant, or where 
such defendant is found, or where the cause of action or 
some part thereof, arose. (R. 8. Sec. 5027; March 14, 1853, 
d1 v. 57; § 52; R. S. 1880, § 5030; April 16, 1900, 94 v. 270, 
§ 5027; April 17, 1902, 95 v. 208; S. & C. 960.) 


The general rule here declared has no reference to actions upon causes 
arising in this state. No matter where the cause arose, if the subject 
matter be within the jurisdiction of the court. Nor is the rule confined 
to corporations, other than insurance companies. Any foreign corporation 
which may be found in this state, may be sued in any county in this state 
in any court having jurisdiction of the subject matter of the suit. 

Handy v. Insurance Co., 37 O. S. 366, 371 (1881). 

A plaintiff may sue in Ohio for an injury to property in Ohio oe- 
casioned by the diversion of water in Pennsylvania. 

Thayer v. Brooks, 17 Ohio 489 (1848). 

Construction of section prior to amendment of 1902 (95 v. 203). 

See Handy v. Insurance Co., 37 O. S. 366 (1881). 


Foreign corporations. The words “foreign corporation” in attach- 
ment cases under the original form of G. C. § 10253 meant foreign to 
the state, not foreign to the county. 

3oley v. Trust Co., 12 O. S. 139 (1861). 

Where a foreign corporation has its office and business in one county, 
and has a debtor in another county, it may be sued and the debts attached 
in the latter county, personal service being had in the county where its 
offices are situated. 

Rainey v. Jefferson Iron Works, 8 C. C. 674: 4 C. D. 231 (1894). 

An action against a foreign life insurance company may be brought 
where the death of the insured occurred. 

Householder vy. Kansas Life Association, 6 N. P. 520; 7 L. D. 644 

(1898). 

Where there are debts owing to a defendant corporation in a county, 
an action may be brought, under this section, in such county. 

Rosenbaum Co. v. Cohen & Mack, 13 C. C. n. s. 102 (1910). 

A freight car, used in interstate traffic, and in transit into and from 
the state, is not subject to seizure in attachment for the purpose of 
giving jurisdiction. 

3uckeye Buggy Co. v. Railway Co., 3 O. L. R. 426; 16 L. D. 279 

(C. P. 1905). 
Pullman Co, v. Linke, 11 0. L. R. 64; 203 Fed. 1017 (D. C. 1913). 


Service. 


No jurisdiction can be acquired over a non-resident of the state, 
unless he is personally served, or appear, or unless the action is one 
in which service by publication ean be made. 

Williams v. Welton, 28 O. S. 451 (1876). 

Personal service is not necessary in attachment or garnishment pro- 
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ceedings against a non-resident debtor. Service by publication is suffi- 
cient. 
Goebel v. Bank, 3 N. P. 109; 4 L. D. 127 (1896). 


Section 11288. (How served upon corporation.) <A sum- 
mons against a corporation may be served upon the presi- 
dent, mayor, chairman or president of the board of direc- 
tors or trustees, or other chief officer; or if its chief officer 
be not found in the county, upon its cashier, treasurer, secre- 
tary, clerk, or managing agent; or, if none of such officers 
can be found, by a copy left at the office or usual place of 
husiness of the corporation with the person having charge 
thereof. If such corporation is a railroad company, whether 
foreign or domestic, and whether the charter thereof pre- 
scribes the manner and place, or either, of service of pro- 
cess thereon, or, if it be a street railroad company, owning 
or operating a street railroad passing through two or more 
counties, or a transportation company owning or operating 
an electric traction road located upon either bank of any 
canal belonging to the state, the summons may be served 
upon any regular ticket or freight agent of such railroad 
company or street railroad company or transportation com- 
pany; or, if there be no such agent, then upon any con- 
ductor in charge of any train or ear upon such railroad or 
street railroad, or upon any motorman or other person in 
charge of any electric traction ear engine or motor upon 
any such electric traction road, in any county in this state, 
in which such railroad, street railroad, or electric traction 
road is located, or through which it passes. But, uf the 
defendant is an incorporated river transportation company, 
whether organized under the laws of this or another state, 
the service of a summons may be upon the master, or other 
chief: officer, or any of its steamboats or other craft, or up- 
on any of its authorized ticket or freight agents, at any port 
where it transacts business. (R. S. See. 5041; 65 v. 116, 
§ 66; 76 v. 145; §10; 51 v. 57, §66; S. & C. 968; 8. & SB. 
542; R. S. 1880; § 5044; 94 v. 273, § 5041; April 23, 1902, 
95 v. 258.) 


Service under this section is limited to Ohio corporations and 
such foreign corporations as are therein described. Hurd v. Ransom, 
13 Ohio App. 135, 31 O. C. A. 477 (1920); Railroad v. Transportation 
Co., 32 O. S. 116. 1 

This section and §11290 are exclusive of each other. Section 
11290 furnishes the only method of service on foreign corporations, 
other than those described in this section. Hurd v. Ransom, 13 Ohio 
App. 135, 31 0. C. A. 477 (1920); Goode v. Association, 3 O. L. R. 
600, 16 L. D. 586 (C. P. 1906); Barney v. Railroad, 1 Handy Sel: 
(1855). Contra, Lively v. Picton, 218 Fed. 401 (C. CG. ‘A. Ohio 1914); 
Consolidated Co. v. Maumee Co., 284 Fed. 550. 
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President or other chief officer. 


Service on the president or chief officer must be had _ personally, 
Service by leaving a certified copy of the summons at the usual place 
of residence of the president is not a compliance with this section, is de- 
fective and will be quashed on motion. 

State v. King Bridge Co., 7 C. C. n. s. 557; 18 C. D. 147 (1906). 

Where a suit has been rightfully brought against a corporation, 
service may be had on the president in that or any other county, or if 
service can be otherwise made in the county by serving other officers, 
etc., it is ndt necessary to follow the president to another county. 

Campbell v. Woodsdale Park Co., 3 N. P. 159; 4 L. D. 152 (1896). 

When the president is a non-resident of, or is absent from, the 
state, the vice president is the ‘‘chief officer’’ upon whom service 
may be made. Towne v. National Co., 10 Ohio App. 265; 29 O. C. A, 
375 (1917); motion to certify record overruled, 15 O. L. R. 559, 

The secretary is not a ‘‘chief officer’’, Akron Co. v. Hammond, 
Zea GC. nas eon LOO2))s 


Subordinate officers or agents. When service is made upon a sub- 
ordinate oflicer, it must appear from the return that the chief officer of the 
corporation could not be found. When made by copy left at the office 
or usual place of business of such corporation, with the person having 
charge thereof, the return must show that none of the specified officers, 
either chief or subordinate, could be found in the county. 

Res: vs) iron. @o. 713840. S27 1563) (1s62 

Bucket Pump Co. v. Eagle Iron Co., 21 C. C. 229 (1900). 

State v. Standard Oil Co., 165 ©. Ci n. s. 212 (1907). 

A return by a sheriff which sets forth that on a day named “T served 
this writ on the within company by delivering a true and certified copy 
thereof to the treasurer” (naming him) “the president or other chief 
officers not found in my county” is in exact conformity with this section. 

Parker v. Iron Works, 3 C. C. n. s. 547; 13 ©. D. 444 (1902). 

A service of summons on a corporation, “by delivering a true copy 
of this writ, with all indorsements thereon, to John Doe, secretary of 
the company, no other chief officer being found,” is a compliance with 
the statute. 

Hotel Co. vy. Trust: Co., 25 W. L. B, 375 (1891); s. ¢., 26. Wo ile 

295. , 

A return of an order of attachment reciting that “the attachment 
was served upon the following named persons, and firms: The S. G. L. 
Company” is insufficient and does not give the court jurisdiction. 

Prout-¥. Post, J25b.D, Aa (0, Pe 

Service on a travelling solicitor of business is insufficient. Wilson 
v. Railroad, 16 W. L. B. 6. 

Service on the chief clerk of the superintendent is not service 
oh a chief officer. Railway Co. v. Copenhauer, 12 ©. C. n. 8. 69 
(1908). 

Joint-stock company. A joint-stock company, organized under the 
laws of the state of New York, and having substantially the character 
and powers of a corporation, may be served with summons in this state 
in the same manner as corporations are served. 

Express Co. v. State, 55 O. S. 69 (1896). 


Defunct company. As the last directors of a defunct corporation 
are in effect the corporation, service on them is sufficient. 
Warner v. Callender, 20 O. S. 190 (1870). 
In re Columbus Bicycle Co., 1 N. P. n. s. 461; 14 L. D. 407 (C. P. 
1904), 
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Managing agent. 


See also note to § 11290. 

Where debts are owing to a corporation in a county, service may 
be made on the secretary or managing agent, if the president or other 
chief officer be not found in the county. Where a summons and order of 
attachment were issued and returned together, the two returns may e 
construed together as showing a proper service of summons. 

Rosenham v. Cohen & Mack, 13 C. C. n. s. 102 (1910). 

Where service is made on a managing agent, but the sheriff failed to 
so designate the agent served, leave may be granted to amend the return. 

Hankinson vy. Gas Co., 10 N. P. n. s. 269 (C. P. 1910). 

Where a return showed service on a managing agent, and an affidavit 
supporting a motion to quash the service denied that the person served 
was a managing agent, and no evidence was presented in support of the 
return, the motion to quash was granted. 

State v. Standard Oil Co., 15 C. GC. n. s. 212 (1907). 


Railroad companies. 


President or chief officer. Service on the president of a railroad 
company, or upon the general superintendent in the event that the presi- 
dent, vice-president, secretary, treasurer or other chief officer can not be 
found, is authorized by this section. This section does not require service 
upon ticket or freight agents exclusively, but extends the class of agents 
upon whom service may be made so as to include ticket and freight 
agents. 

Brooks v. Railway, 15 L. D. 549 (C. P. 1904). 

Service on the chief clerk of the superintendant of a railroad com- 
pany is not service upon a chief officer, and where such service is had 
upon a petition in which a wrong company is named as defendant, the sub- 
stitution of the name of the proper company, and the amendment of the 
return of summons to conform thereto, is ineffectual to bring the proper 
company into court. 

Railroad Co. v. Copenhaver, 12 C. C. n. s. 69; 21 C. D. 515 (1908). 


Regular ticket or freight agent. Service on the ticket agent of a 
company operating a leased road is valid. 

Railway Co. v. MeLean, 1 C. C. 112; 1 C. D. 67 (1885). 

See § 8814. 

Service on agent of lessor company. 

See § 8814. 

Collins v. Railroad Co., 7 N. P. 270; 7 Lk. D. 445 (1898). 

Service may be made upon a ticket or freight agent notwithstanding 
the presence of superior officers in the county. 

State v. Standard Oil Co., 15 C. C. n. s. 212 (1907). 

A return that the summons was served upon a “ticket agent and 
general agent” is defective in not showing that the person served was 
“its regular ticket agent.’? Tallman vy. Railroad Co., 45 Fed. 156; 
© O. F. D. 728 (1891). 

But the defect was held cured by affidavit of the officer that to 
his personal knowledge, the person served was the ‘‘regular’’ ticket 
agent, and that the word ‘‘regular’’ was omitted through oversight. 
Fountain v. Railway, 210 Fed. 982 (D. C. 1913). 

Service on a ticket agent was held sufficient, though the company had 
no line of road and did not operate in the county. 

Woodeock v. Railroad Co. (U. S. C. C.), 46 W. L. B. 121 (1901). 

Contra, State v. Railroad, 18 C. C. n. s. 546 (1912). 

The service of a summons on a regular ticket and freight agent, at 
and in charge of an established station, the road being in the hands of 
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a receiver, and such agent being an agent of the receiver, is not good 
service as against the company. 

Railroad Co. v. Orme, 1 C. C. 511; 1 C. D. 285 (1885). 

Collins v. Baltimore, etc., R. R. Co., 7 N. P. 270; 7 L. D. 445 (1898). 

But see § 11233. 

Where a railroad enters the jurisdiction by ferryboat only, service 
on a ticket agent located in the jurisdiction is sufficient. 

Williams v. Railroad Co., 31 W. L. B. 115 (1894). 


Foreign railroad company. So far as this section provides for service 
on foreign railroad companies, it is cumulative and not restrictive or 
exclusive, and does not affect § 11290. 

Wheeling, ete., Co. v. Railroad Co., 1 C. 8. C. R. 311; 32 O. S. 135 

(1877). 
Compare Goode v. Association, 3 O. L. R. 600; 16 L. D. 586 (C. P. 
1906). 

Service can not be made on a foreign railroad company by serving 
the writ upon a mere traveling solicitor of business for such company. 

Wilson v. Northern Pacific R. R. Co., 16 W. L. B. 6 (1886). 


Defective service. On a motion to vacate a judgment, evidence is 
admissible tending to show that service was not in fact made. The re- 
turn of the officer is not conclusive. 

Parker v. Iron Works, 3 C. C. n. s. 547; 13 C. D. 444 (1902). 

Whether jurisdiction over a corporation has been acquired is a ques- 
tion that may be raised by a motion to quash the service and set aside 
the return. 

Burke v. Construction Co., 9 N. Py n. 8. 577 (C. P1910)" 

U. 8. v. Telephone Co., 29 Fed. 17, 5 O. L. D. 558. 

An order sustaining a motion to strike out a special answer as 
to the regularity of service is not a final order which may be reviewed 
on error in advance of the final determination of the action. Equit- 
able Co. v. McDonald, 14 Ohio App. 56 (1920). 


Suit by resident of Ohio against Ohio corporation in foreign state. 
See Cincinnati, ete., R. R. Co. v. Emery, 17 W. L. B. 154 (1837). 


Section 11289. (On an insurance company.) When the 
defendant is an insurance company, and the action is 
brought in a county in which it has an agency, the service 
may be upon the chief. officer of such agency. (R. S. See. 
5042; 51 v. 57, § 67; R. S. 1880, § 5045; April 16, 1900, 94 
v. 273, § 5042.) 


Foreign insurance companies; agent for service of process. 

See §§ 9369, 9380, 9381, 9561. 

The special modes of service on foreign insurance companies are 
cumulative and not exclusive. Service may be made on the managing 
agent under § 11290 or on the local agent under this section. 

Householder v. Association, 6 N. P. 520; 8 L. D. 321 (C. P. 1898). 

Distilling Co. v. Insurance, 7 W. L. B. 341 (1882). 


Section 11290. (On foreign corporation.) When the de- 
fendant is a foreign corporation, having a managing agent 
in this state, the service may be upon such agent. (R. S 


may 
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Sec. 5043; 51 v. 57, §68; S. & CO. 963; R. S. 1880, § 5046; 
94 v. 274, § 5043.) 


Service in actions before justices of the peace, § 10244. 


Unless a foreign corporation is ‘‘doing business’’ in the state, 
jurisdiction to render a personal judgment against it can not be ac- 
quired. Jurisdiction to render a personal judgment against a foreign 
corporation can not be acquired unless the corporation is ‘* doing 
business’’ in the state ‘‘in such a manner and to such an extent as 
to warrant an inference that through its agents it was present there’’. 
Green v. Railway, 205 U. S. 530, 532; Empire Fuel Co. v. Lyons, 257 
Fed. 890 (C. C. A. Ohio 1919); Robert Mitchell Furniture Co. v. 
Selden Breck Construction Co., 257 U. S. 213 (1921); Cons. Iron & 
Steel Co. v. Maumee Iron & S. Co., 284 Fed. 550 (C. GC. A. 8th Cir. 
1922). 

The mere presence of an officer or agent in the state on his per- 
sonal affairs does not carry the foreign corporation into the state, 


‘and service of summons on such officer or agent does not confer 


jurisdiction. General Investment Co. v. Railway, 250 Fed. 160 (C. ©, 
A. Ohio 1918); aff’d, — U. 8S. —; 67 L. Ed. 106; Harvester Go. v. 
Kentucky, 234 U. S. 579 (1914); Shinkle v. Machine Co., 19 N. P. 
n. s. 104 (1916); Dickey v. Iron Works Co., 19 N. P. n. s. 492 (1915). 

The presence of a corporate officer in Ohio for the purpose of 
attending a convention is not for the purpose of doing business in 
the state. Hurd v. Ransom, 13 Ohio App. 135; 31 O. ©. A. 477 (1920). 

But where the general manager of a foreign corporation is in the 
state on corporate business, jurisdiction over the corporation may be 
acquired by service on him. Twin Lakes Co. v. Dohner, 242 Fed. 399 
ec. C. A. Ohio 1917). 

The fact that the business of a foreign corporation is entirely 
interstate in its character does not render it immune from the service 
of process in a state. Harvester Co. v. Kentucky, 234 U. S. 579 
(1914). 

What constitutes doing business in Ohio? See note to § 194, 


When not exclusive of other modes of service. Sections 11289 and 
this section are cumulative and not exclusive of each other, and a foreign 
insurance company may be served under either section. 

Householder v. Association, 6 N. P. 520; 8 L. D. 321 (C. P. 1898). 

Distilling Co. v. Insurance Co., 7 W. L. B. 341 (1882). 

See Rocke v. Raney, 15 W. L. B. 333 (Super. Ct. Cin. 1886). 

It has been held that § 11288 and this section are exclusive of each 
other and that this section provides the only mode of obtaining service on 
a foreign corporation. 

Hurd v. Ransom, 13 Ohio App. 135, 31 O. C. A. 477. 

Goode v. Association, 3 O. L. R. 600: 16 L. D. 586 (C. P. 1906). 

Barney v. Railroad Co., 1 Handy 571 (1855). 

But it has been held in federal courts that this section is not 
exclusive and that service upon the president of a foreign corporation 
(under §11288) is valid. Lively v. Picton, 218 Fed. 401 (C. C. A. 
Ohio 1914); Consolidated Iron & Steel Co. v. Maumee Co., 284 Fed. 
550 (C. C. A. 8th Cir. 1922). 

But in so far as § 11288 provides for service on foreign railroad com- 
panies, it is cumulative and not exclusive of this section, and service 
may be made on its managing agent, whose duties are to contract for 
freight and to attend to transfers of freight. 

See Wheeling, etc., Co. v. Railroad Co., 1 C. S. C. R. 311; s. ¢, 32 

Ory 126.4136. (1877). 
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Service may be made on a managing agent notwithstanding an agent 
for service has been appointed and his name filed with secretary of state. 
Lesser Cotton Co. v. Yates, 69 Ark 396; 63 S. W. 997 (1901). 
Venner v. Water Co., 40 Colo. 212; 90 Pac. 623 (1907). 
State v. King Bridge Co., 7 C. C. n. s. 557, 569, 570; 18 C. D. 147 
(1906). 


Managing agent. A “managing agent” is an agent having general 
supervision over the affairs of a corporation. The term implies control 
over the business, or some part of the business of a corporation. 

Bucket -Co. v. Steel Co., 21 C. C. 229; 11 C. D. 418 (1900). 

Goode vy. Association, 3 O. L. R. 600; 16 L. D. 586 (C. P. 1906). 

U. S. v. Telephone Co., 29 Fed. 17; 5 O. F. D. 558 (1886). 

A letter from a corporation referring to a person as “our Cincinnati 
agent,” without evidence showing that such person has control or super- 
vision over some portion of its affairs, is not sufficient to show that he 
is a “managing agent.” 

Bucket’ Cos vo ’Steel’ Go, 21 CG. .C, 2295 TING. Dara lse(1gCOye 


Where a foreign corporation is garnishee, service of the order of - 


garnishment may be made on the managing agent. 

Rocke v. Raney, 15 W. L. B. 333 (Super. Ct. Cin. 1886). 

Ritter, etc., Co. v. Mzik, 3 C. OC. n. s. 125; 138 C, D. 164 (190D)% 

Rainey v. Maas, 51 Fed. 580; 7 O. L. D. 166; 28 W. L. B. 246 

(1892). 

Where the managing agent is himself the plaintiff in the action, 
service on him will not confer jurisdiction. Walsh v. Motors Co., 
20UNG Py nics. 169 (1917): 

Likewise where the managing agent was interested with the 
plaintiff both personally and as a stockholder in plaintiff corporation, 
service on him was held not to confer jurisdiction. Cons. Iron & 
Steel Co. v. Maumee Co., 284 Fed. 550 (C. C. A. 8th Cir. 1922). 


Held to be a managing agent. Local agent of an express company 
who keeps an office, and transacts all the business of the company at 
the place. 

American Express Co, v. Johnson, 17 O. S. 641 (1867). 

Wheeling, etc., Co. v. Railroad Co. 1 C. S. C. R. 311; 8. «, 32 

OS. HIG.) 135, 

President of the company who resides and transacts corporate busi- 
ness within the state. 

Fath Co. v. Distillery Co., 1 Hosea 535. 

Sales agent in charge of stock of goods. 
Toledo, ete., Co. v. Seale Co., 142 Fed. 919; 15 O. F. D. 151 
(C. C. A. 1906). 

Man in charge of installation of machinery, sent from the plant 
of the foreign corporation with authority to hire whatever help was 
needed. Beach v. Kerr Co., 243 Fed. 706; 15 O. L. R. 389 (D. © 
Ohio 1917). 


Held not to be a managing agent. Sales agent soliciting orders, 
which are submitted to the home office for approval. 

Bucket Co. v. Steel Co., 21 C. C. 229; 11 C. D. 418 (1900). 
Factor or commission merchant. 

See Gibbin v. Coal Co., 2 C. S. C. R. 75 (1870). 
Traveling passenger agent of a railroad company. 

Wilson v. Railroad Co., 16 W. L. B. 6 (1886). 

Collector of subscriptions for lands of a foreign corporation, although 
a director thereof. 

Foote v. Commercial Co., 7 C. C. n. s. 531; 16 C. D. 378 (1904). 
A director. 


7 
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Barney v. Railroad Co., 1 Handy 571 (1855). 

Goode v. Association, 3 O. L. R. 600; 16 L. D. 586 (C. P. 1906). 

Secretary and treasurer. McCullough v. United Corp., 247 Fed. 
880 (D. C. Ohio 1918). 


Service on agent designated by foreign corporation under §§ 179, 
181. Service on such agent is sufficient to give an Ohio court jurisdic- 
tion of a cause of action arising in another state. 

Burke v. McClintic Marshall Co., 9 N. P. n. s. 577 (1910). 

Madison v. Construction Co., 11 N. P. n. s. 634; 21 L. D. 368 (1911). 

But where a foreign contracting corporation completed its work 
in Ohio several months prior to the service of a summons in an 
action arising in another state, and thereafter did no business in 
Ohio, the service on the designated agent was set aside. The fact 
that the corporation made a Willis law report under § 5499 after 
service of the summons did not change the result. In the opinion of 
the United States Supreme Court service on the designated agent is 
limited by §181 to ‘‘liability incurred within the state.’’ Robert 
Mitchell Furniture Co. v. Selden Breck Construction Co., 257 U. S. 
213 (1921). 

It is held that service may be made on the designated agent in his 
own action against the corporation. 

Kennedy v. Account Co., 1 Dayton T. R. (Iddings) 154. 

Where a foreign corporation has designated an agent for the ser- 
vice of process, service may be made either on the designated agent, or 
on a managing agent. 

See State v. Bridge Co., 7 C. C. n. s. 557, 569, 570; 18 C. D. 147 

(1906). 
Lesser Cotton Co. v. Yates, 69 Ark. 396; 63 S. W. 997 (1901). 
_Venner v. Water Co., 40 Colo. 212; 90 Pac. 623 (1907). 

Process issued from one county may be served upon the desig- 
nated agent in another county. Blanton v. Adding Machine Co., 13 
m. P. n. gs. 423 (1912). 

Where service of an order of garnishment was made on a district 
manager, who occupied the same office with the designated agent, and 
the copy of the garnishee process came into the possession of the desig- 
nated agent before the filing of a motion to discharge the attachment, 
the service was held valid as against the defendant. 

Hirer, ere., Co, vy, Maik, S.C. C. nu. s. 126; 13 C. D. 164 (1901). 


Return. While only substantial compliance with the statute is suffi- 
cient, a return which does not show that service was had upon the man- 
aging agent of the company in the state, but simply “upon defendant’s 
agent,” is not sufficient. 

Fleckmeyer Wheel Co. v. Commercial Wheel Co., 7 N. P. 613; 8 

L. D. 686 (1897). 

A service upon J. P. W., agent of said Lamar Insurance Co., and the 
chief officer of its agency in the city of Cincinnati, no chief officer of 
said company found,” is good as service upon a managing agent. 

Mohr Distilling Co. v. Lamar Insurance Co., 7 W. L. B. 341 (1882). 

A return showing service of summons by delivering a copy to a su- 
perintendent of the corporation, “he being in charge of the usual place 
of doing business of said company,” it not appearing that he is the “man- 
aging agent” is defective, and will be quashed where it appears that the 
corporation has designated another person as agent for service of process. 

State v. King Bridge Co., 7 C. C. n. s. 557; 18 C. D. 147 (1906). 

Where service is made on a managing agent, but the sheriff failed 
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to so designate the agent served, leave may be granted to amend the 


return. 
Hankinson v. Gas Co., 10 N. P. n. s. 269 (C. P. 1910). 


Validity of service on Ohio corporation in foreign state. 


See Cincinnati, etc., R. R. Co. v. Emery, 17 W. L. B. 154 (1887). 
Toledo Co. v. Hill, 244 U. 8. 49 (1917). 


CONSTRUCTIVE SERVICE. 


Section 11292. (Service by publication.) Service may 
be made by publication in any of the following cases: 

1. In an action for the recovery of real property or of 
an estate or interest therein, when the defendant is not 
a resident of this state or his place of residence can not be 
ascertained; 

2. In an action for the partition of real property, when 
the defendant is not a resident of this state or his place of 
residence can not be ascertained; 

3. In an action to foreclose a mortgage or to enforce a 
lien or other incumbrance or charge on real property, when 
the defendant is not a resident of this state or his place of 
residence can not be ascertained ; 

4. In an action to compel the specific performance of a 
contract for the sale of real property, when the defendant 
is not a resident of this state or his place of residence ean 
not be ascertained; 

5. In an action to establish or set aside a will, when 
the defendant is not a resident of this state or his place of 
residence can not be ascertained; 

6. In an action by an executor, administrator, guardian, 
or trustee seeking the direction of the court respecting the 
trust or property to be administered and the rights of the 
parties in interest, when the defendant is not a resident of 
this state or his place of residence can not be ascertained; 

7. In an action in which it is sought by a provisional 
remedy to take or to appropriate in any way property of 
the defendant, when the defendant is not a resident of this 
state or is a foreign corporation or his place of residence 
can not be ascertained; 

8. In an action against a corporation organized under 
the laws of this state, which has failed to elect officers or 
to appoint an agent upon whom service of summons can be 
made, and which has no place of doing business in this 
state; : 

9. In an action which relates to or the subject of which 
is real or personal property in this state, when the defend- 
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ant has or claims a lien thereon, or an actual or contingent 
interest therein, or the relief demanded consists wholly or 
partly in excluding him from any interest therein, and such 
defendant is not a resident of this state, or is a foreign cor- 
poration, or his place of residence can not be ascertained ; 

10. In an action against an executor, administrator, or 
guardian who has given bond as such in this state, but at 
the time of the commencement of the action is not a resi- 
dent of this state or his place of residence can not be ascer- 
tained ; 

11. In an action or proceeding for a new trial or other 
relief after judgment, or to impeach a judgment or order 
for fraud, or to obtain an order of satisfaction thereof, 
when the defendant is not a resident of this state or his 
place of residence can not be ascertained; 

12. In an action where the defendant, being a resident 
of this state, has departed from the county of his residence, 
with intent to delay or defraud his creditors, or to avoid 
the service of a summons, or keeps himself concealed with 
like intent ; 

13. In‘a proceeding in error when the defendant has no 
attorney of record in this state and is not a resident of and 
absent from this state, or has left the state to avoid the 
service of a summons in error, or so conceals himself that 
it can not be served upon him. (R. S. See. 5045; 65 v. 208; 
mm: 74 vy. 151, §.70; S. & C. 964; S. & S. 543; RB. S. 1880, 
§ 5048; 77 v. 45; 87 v. 225; 94 v. 274, § 5045.) 


A foreign dissolved corporation may be served by publication. 

Vallette v. Bank, 2 Handy 1 (1855). 

A plaintiff in an attachment suit, upon a showing that summons can 
not be served upon the defendant foreign corporation within the county, 
is entitled to obtain service by publication. 

Foote v. Commercial Co., 7 C. C. n. s. 531; 16 C. D. 378 (1904). 

Constructive service has no further effect than to give regularity 
to proceedings for the proper application of the attachment property. 

Supply Co. v. Koen, 64 O. S. 422 (1901). 

A personal judgment in an attachment suit is void, where the only 
service upon the defendant was by publication. 

Leman v. MacLennan, 7 C. C. n. s. 205; 18 C. D. 137 (1905); aff'd, 

no rep., 75 O. S. 643. 

Jurisdiction may be acquired under this section, in an action for the 
recovery of money, against a non-resident of the state having property 
within the state sought to be taken by garnishment. 

Bank, @.. Rerwave el oOy S.-221" (1871). 

Where non-resident stockholders of an Ohio corporation, by agree- 
ment, gave preferred stockholders the right to elect a certain number 
of the directors, but subsequently repudiated their agreement, a suit 
by preferred stockholders to enforce their voting rights is one relat- 
ing to property in the state under par. 9 of this section. Shinkle v. 
Machine Co., 19 N. P. n. s. 104 (1916). 
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Section 11351. (Pleadings to be subscribed and verified.) 
Every pleading and motion must be subscribed by the party 
or his attorney, and every pleading of fact, except as pro- 
vided in the next following section, must be verified by 
the affidavit of the party, his agent or attorney. When 
a corporation is the party, the verification may be made by 
an officer thereof, its agent or attorney. When the state, 
or an officer thereof in its behalf, is the party, the verifica- 
tion may be made by any person acquainted with the facts, 
the attorney prosecuting or defending the action, the prose- 
cuting attorney, or the attorney-general. (R. S. See. 5102; 
March 14, 1858, 51 v. 57, § 106; 70 v. 54, § 105; S. & C. 982.) 


When a pleading is verified by an agent or attorney of a corpora- 
tion, the verification must give the reason why it is made by the agent 
or attorney, and not by an officer. The verification should contain a 
statement that the case is included in one of the classes defined in 
G. C. § 11358. The pleading of a corporation may be verified by an officer 
as by a party. 

Manufacturing Co. v. Hedges, 76 O. S. 91 (1907); affirming 10 C. C. 

n. s. 14. 

When in a verification of a pleading by an agent or attorney, the 
affiant states that he has personal knowledge of the facts, he may state 
in his affidavit that he believes the facts stated to be true. 

Manufacturing Co. v. Hedges, 76 O. S. 91 (1907); affirming 10 C. C. 

m8, ke. 


Section 11416. (Change of venue in corporation suit.) 
When a corporation having more than fifty stockholders is 
a party in an action pending in a county in which the 
corporation keeps its principal office, or transacts its prin- 
cipal business, if the opposite party makes affidavit that 
he can not, as he believes, have a fair and impartial trial in 
that county, and his application is sustained by the several 
affidavits of five creditable persons residing in such county, 
the court shall change the venue to the adjoining county 
most convenient for both parties. (R. S. See. 5030; 50 v. 
100, §1; S. & C. 1140; R. S. 1880, § 5033; 94 v. 271, § 5030; 
94 v. 378, § 5033.) 


While applicable only to civil cases, this section defines the 
policy of the state in protecting the rights of litigants to a fair and 
impartial jury. A defendant charged by indictment with the em- 
bezzlement of funds of an insolvent banking corporation which has 
257 stockholders and over 5,000 depositors residing in the county, 18 
entitled to a change of venue upon making proof by affidavit pursuant 
to this section. Baxter v. State, 91 O. S. 167 (1914). 


Constitutionality. This act is not in conflict with either the state or 
federal constitution. 

Snell v. Street Railway, 60 O. S. 256 (1899); s. c. 66 O. S. 670. 

Street Railway v. Snell, 193 U. S. 330; 15 O. F. D. 895 (1904). 
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Affidavit. It is not necessary, to entitle the applicant to the benefit 
of the statute in a case for which it provides, that his affidavit shall 
state the grounds of his belief that he can not have a fair and unpartial 
trial in the county in which the action is pending, nor that the sustaining 
affidavits shall state the ground of their belief; it is sufficient, that the 
affidavit of the applicant state that he can not, “as he believes,” have a 
fair and impartial trial in that county, and his application is “sustained 
within the purview of the statute,” when there are filed the several afli- 
davits of five credible persons residing in the county, stating that they 
entertain the same belief. When so complied with, the statute is manda- 
tory. 

Snell v. Street Railway Co., 60 O. S. 256 (1899). 


Issue. The issuable facts are (1) whether the adversary is a cor- 
poration; (2) whether such corporation has more than fifty stockholders 
and keeps the principal office or transacts its principal business within 
the county in which the action is pending; and (3) the credibility and 
residence of the affiants. 

Dodds v. Railway Co., 20 C. C. 709; 10 C. D. 824 (TS00 hs Soe Ge 

4] W. L. B. 209. 


Burden of proof. The burden of proof is on the applicant to es- 
tablish that the corporation answers the description of the statute. 
Snell v. Street Railway Co., 60 O. S. 256 (1899). 


Discretion of the court. The court has discretion to determine as 
to the sufficiency of the affidavits, the credibility of the persons mak- 
ing them and mandamus will not lie to compel change of venue. 
erate v. Wilson, 12 C. OC. 136, 7 C. D. 17 (1896); Saner v. Cincinnati, 
ete., Ry. 4 N. P. 252, 7 L. D. 19 (1896). See Stermer v. Cincinnati, 
etc., Ry. Co. 5 N. P. 419, 8 L. D. 514 (1898). 


Error. Error in refusing the application is not waived by going to 
trial. It may be reviewed on error to the final judgement. 

Snell v. Street Railway Co., 60 O. S. 256 (1899). 

An order overruling the motion for a change of venue is not a 
final order. 

Street Railway v. Snell, 179 U. S. 395; 14 O. F. D. 765 (1900) 

Snell v. Street Railway Co., 60 O. S. 256 (1899). 


Most convenient adjoining county. The words “most convenient” as 
used in this section, are to be taken in the sense of the most suitable, 
becoming or appropriate, and not in the sense of promotion of physical 
ease. 

Wilson v. Street Railway Co., 7 N. P. 511; 9 L. D. 640 (1899). 


BY GARNISHMENT AGAINST RAILROAD COMPANIES. 


Section 11761. (How judgment creditor to proceed.) 
The plaintiff, his agent or attorney, in a judgment against 
a railroad company, rendered in any court, upon a claim 
due to the common laborers for work and labor performed 
for the company, or for cross-ties, lumber or wood furnished 
thereto, to be used in the construction, repair, or oper- 
ation of its road or for the erection of fences along the line 
of its road, required by law to be erected, or upon a note, 
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or other evidence of indebtedness given for the consider- 
ations aforesaid, or his agent or attorney, for execution 
apon such judgment may file his affidavit, with a precipe, 
setting forth the claim upon which the judgment is found- 
ed, that he has no knowledge of any property of the de- 
fendant liable to levy and sale upon the execution, and 
that a person or corporation, therein named, and within the 
jurisdiction of the officer to whom the execution is to be 
directed, is indebted to the defendant, or has property or 
claims of the defendant, in his possession or under his con- 
trol, as agent of the defendant, or otherwise. Thereupon 
the clerk shall issue a notice to each person or corporation 
named, to the effect that he is required to pay over and 
deliver to the officer holding such writ the money, property, 
and claims of the defendant, in his possession or under his 
eontrol, or which may come into his possession or under 
his control before the satisfaction of the judgment, not 
exceeding an amount sufficient to pay it and the costs. (R. 
S. See. 5465; April 5, 1866, 63 v. 126, §1; S. & C. 1173; & 
& §. 119.) 


See G. C. § 11762 to 11767 for procedure and practice. 


GROUNDS OF ATTACHMENT. 


Section 11819. (Grounds of attachment.) In a civil ac- 
tion for the recovery of money, at or after its commencement, 
the plaintiff may have an attachment against the property of 
the defendant upon any one of the grounds herein stated: 

1. Excepting foreign corporations which, by compli- 
ance with the law therefor, are exempted from attachment 
as such, that the defendant or one of several defendants is 
a foreign corporation ; 

2. Is not a resident of this state; 

3. Has absconded with the intent to defraud his cred-_ 
itors ; 

4. Has left the county of his residence to avoid the serv- 
ice of a summons; 

5. So conceals himself that a summons cannot be served 
upon him; 

6. Is about to remove his property, in whole or part, 
out of the jurisdiction of the court, with the intent to de- 
fraud his creditors: 

7. Is about to convert his property in whole, or part, 
into money, for the purpose of placing it beyond the reach 0 
his creditors ; 


é 
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8. Has property or rights in action, which he conceals; 

9. Has assigned, removed, disposed of, or is about to 
dispose of, his property, in whole or part, with the intent 
to defraud, his creditors; 

10. Has fraudulently or criminally contracted the debt, 
or incurred the obligation for which suit. is about to be or 
has been brought; and 

11. That the claim is for work or labor, or for neces- 
saries. 

An attachment shall not be granted on the ground that 
the defendant is a foreign corporation or not a resident of 
this state, for any claim other than a debt or demand, aris- 
ing upon contract, judgment or decree, or for causing dam- 
age to property or death or personal injury by negligent or 
wrongful act. (109 v. 59; R. S. See. 5021; March 20, 1900, 
v4 v. 44; 93 v. 318; 88 v. 65; R. S. 1880; 62 v. 10, §191; 
S. & C. 1002; S. & S. 549.) 


Attachment before justice of the peace, see § 10253. 
That the defendant is a foreign corporation, which has not complied 


with the foreign corporation acts, is a ground for attachment. 


Auerbach v. Swadner, 18 C. C. 389; 10 C. D. 435 (1899). 


Exemption of foreign corporations from attachment, 


See also § 186 and notes. 

A freight car used in interstate commerce and in transit into anid 
from the state is not subject to seizure in attachment for the purpose of 
giving jurisdiction to the courts of this state. 

Buckeye Buggy Co. v. Railway Co., 3 O. L. R. 426; 16 L. D. 279 

(C. P. 1905). 

A sleeping ear is an instrumentality of interstate commerce, and when 
actually employed in interstate transportation is immune from attach- 
ment under process from a state court. A sheriff who seizes such immune 
property is liable as for conversion. An attaching creditor and his at- 
torney who actively assist in the seizure may also be liable. 

Pullman Co. v. Linke, 11 O. L. R. 63: 203 Fed. LOET *EDMC ONS) < 

A foreign transportation company engaged in interstate commerce 
does not, by a voluntary compliance with G. C. § 183, become exempt 
from attachment. 

Bigalow v. Armour, 74 O. S. 168 (1906). 


Affidavit. The affidavit for attachment against a foreign corporation 
must negative the exceptions in paragraph 1 of § 11819. 

Leavitt v. Rosenberg, 83 O. S. 230 (1910). 

Edwards Mfg. Co. v. Mill Co. 11 C. CG. n. s. 479; 20 CG. D. 414 

(1908); affirming 6 N. P. n. s. 1; 18 L. D. 413. 

An averment in the affidavit that the defendant is a non-resident, 
when aided by an allegation of the petition that the defendant is a cor- 
poration under the laws of Kentucky is equivalent to a statement that 
it is a foreign corporation. 

Edwards Mfg. Co. v. Mill Co., 11 ©. C. n. s. 479; 20 C. D. 414; 

affirming 6 N. P. n. s. 1; 18 L. D. 413. 

The affidavit can not be made before a notary public who is the 
attorney for one of the parties to the action. 

Leavitt v. Rosenberg, 83 O. S. 230 (1910). 
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Venue. Suit was brought in a county in which resided a debtor of 
the defendant foreign corporation. The foreign corporation had a place 
of business in another county in Ohio. ‘The debtor of defendant was 
garnisheed and a summons was issued to the county where the defendant 
had its place of business. Held, the court of common pleas in which, the 
action was brought had jurisdiction of the action. 

Rainey v. Jefferson lron Works, 8 C. C. 674; 4 C. D. 231. (1894s 

See Kelley Co. v. Garvin Machine Co., 6 N. P. 350; 4 L. D. 374. 

§ 11276. 


Bond. Where the ground of attachment is that the defendant is a 
foreign corporation, no bond is required trom the plaintiff. 
G. C. § 11821. 


Nature of claim. The affidavit should contain a statement of the 
nature of the claim, in order to show that the action is one in which an 
attachment may issue. An affidavit is sufficient which refers in appropri- 
ate terms to the petition, where the allegations of the petition show the 
nature of the claim. 

American Mfg. Co. v. National Supply Co., 9 C. C. n. s, 529; 19 

C.D. 433 301907). 

An action for money lost in gaming is an action ex contractu and 
an attachment will lie under this section. 

Harlan v. Investment CUo., 11 N. P. n. s. 492; 22 L. D. 12 (C. Be 

1911). 
(Bucket shop.) Baker v. Morehead, 7 N. P. n. s. 385; 19 L. D. 230 
(C. P. 1908). 

An action against a sleeping car company for damages on account of 
the theft of clothing from a berth oceupied by plaintiff, alleged to have 
occurred through the negligence of the porter, sounds in tort and not 
on contract and attachment will not he. 

Gillett v. Pullman Co., 10 N. P. n. s. 592; 23 L. D. 334 (C. P. 192008 

An action for an injury to a passenger may be brought as for a 
breach of the implied contract of carriage. 

Railroad Co, v. Peoples, 31 O. 8. 537 (1877). 

Attachment will lie in an action to enforce steckholders’ liability. 

Gas Co. v. Collins, 19).G..C. 247-410 G. Di 76; 

Bank v. Rolling Mill, 2 N. P. 260; 2 L. D. 67. 

An attachment can not issue in an action against a foreign corpora: — 
tion to recover damages for bringing suit in violation of a contract for the 
extension of the time of payment on a note, and maliciously attaching 
property. 

McCracken v, Covington Nat. Bank, 4 Fed. 602 (1880). 

Attachment without bond against non-resident in action to Te 
cover damages for fraud in sale of stock. See Hart v. Andrews, 103 
O, 8. 218° (1921). 


Effect of receivership. The following cases were decided before the 
enactment of the bankruptcy act. 

The appointment of a receiver by a state court of another state does 
not prevent creditors of this state from attaching property located within 
this state and securing priority as against the receiver. 

Wilson v. Gifford, 12 C. C. 597; 5 C. D. 680 (1896). 

But a creditor who files his claim with such a receiver is estopped 
from attaching property. 

Rice v. Farnham, 7 N. P. 189: 4 L. D. 217 (1896). 

Barbour v. Lockard, 11 W. L. B. 319 (1884). 

President, ete., of Manhattan Co. v. Maryland Steel Co., 31 w. L. B 

100; 1 L. D. 286 (1894). 
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Creditors residing in the same jurisdiction as the receiver can not attach. 
See Besuden v. Besuden Co., 3 N. P, 165; 4 L. D. 406 (1896). 
An application for the appointment of a receiver, consented to by 
the company, may amount to an attempt to dispose of the property with 
intent to defraud creditors. 
Bacon v. Northwestern Stove Co., 5 C. C. 289; 3 C. D. 143 (1891). 


Foreign corporation as garnishee. A foreign corporation which 
neither transacts business nor exercises its corporate powers within the 
state can not be made garnishee in an action against another foreign 
corporation. But a corporation which has complied with the foreign 
corporation acts, and is capable of suing and being sued in the state 
may be made garnishee in such an action. 

Riter-Conley Mfg. Co. v. Mzik, 3 C. C. n. s. 125; 13 C. D. 164 (1901). 

Compare Kelley Co, v. Garvin Machine Co., 6 N. P. 350; 4 L. D. 374. 

See also Rocke v. Raney, 15 W. L. B. 333 (1886). 

Pennsylvania R. R. Co. v. Peoples, 31 O. S. 537 (1877). 

Baltimore, ete., R. R. Co. v. May, 25 O. S. 347 (1874). 

Service of order, see § 11833. 

It has been held that a foreign corporation owing a debt in an- 
other state can not be made a garnishee in Ohio upon such debt, 
Tin Plate Co. v. Lewis, 20 0. C. n. s. 443; 26 C. D. 438 (1911), 


Section 11833. (How garnishee served.) If the gar- 
nishee is a person, a copy of the order and notice shall be 
served upon him personally, or left at his usual place of 
residence. When a partnership is garnisheed by its com- 
pany name, they shall be left at its usual place of doing 
business, or with a member of such partnership; and if a 
corporation, with the president or other principal officer, or 
its secretary, cashier or managing agent. If such corpor- 
ation is a railroad company, the copies may be left with a 
regular ticket or freight agent thereof, in any county in 
which the railroad is located. (R. S. See. 5534; April 16, 
1900, 94 v. 283; March 31, 1881, 78 v. 93; R. S. 1880; May 
16, 1868, 65 v. 213, § 201; S. & C. 1006; S. & S. 552.) 


Service on corporation, see note to § 11288. 
Foreign corporation as garnishee, see note to § 11819. 
Service on foreign corporation, see note to § 11290. 


RECEIVERSHIP. 


§ 11894. Appointment of receiver. § 11897. Powers of receiver. 
§ 11895. Who ineligible as receiver, § 11898. Investment of funds by 
§ 11896. Oath and bond. receiver. 


Section 11894. (Appointment of receiver.) A receiver 
may be appointed by the supreme court or a judge thereof, 
the court of appeals, or a judge thereof in his district, 
the common pleas court or a judge thereof in his district, 
or the probate court, in causes pending in such courts re- 
spectively, in the following eases: 
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1. In an action by a vendor to vacate a fraudulent 
purchase of property, or by a creditor to subject property 
or a fund to his claim, or between partners or others jointly 
owning or interested in any property or fund, on the appli- 
action of the plaintiff, or of a party whose right to or in- 
terest in the property or fund, or the proceeds thereof, is 
probable, and when it is shown that the property or fund 
is in danger of being lost, removed or materially injured; 

2. In an action by a mortgagee, for the foreclosure of 
his mortgage and sale of the mortgaged property, when it 
appears that the mortgaged property is in danger of heing 
lost, removed or materially injured, or that the condition 
of the mortgage has not been performed, and the property 
is probably insufficient to discharge the mortgage debt; 

3. After judgment, to carry the judgment into effect; 

4. After judgment, to dispose of the property accord- 
ing to the judgment, or to preserve it during the pendency 
of an appeal, or when an execution has been returned un- 
satisfied and the judgment debtor refuses to apply the 
property in satisfaction of the judgment ; 

5. In the eases provided in this title, and by special 
statutes when a corporation has been dissolved, or is in- 
solvent, or in imminent danger of insolvency, or has for- 
feited its corporate rights; 

6. In all other cases in which receivers heretvufore have 
been appointed by the usages of equity. (May 6, 1913, 103 
v. 428; R. S. See. 5587; February 7, 1885, 82 v. 16, 35; R. 8: 
1880; 51 v. 57, § 288; 8. & C. 1018.) 


Appointment of receiver on dissolution of corporation, see § 11943 et seq. 
In actions by creditors against stockholders or directors, see § 8691. 

See, generally, articles by Austin V. Cannon on ‘‘Receiverships’’, 
20 O. L. R. 429, and by Ralph E. Clark on ‘‘ Appointment of Receivers 
of Corporations under the Laws of Ohio’’. 19 O. L. R. 406. 


Nature and purpose of receivership. The appointment of a receiver 
is an equitable remedy, bearing the same relation to courts of equity 
that proceedings in attachment bear to courts of law, the appointment 
being treated as an equitable execution. The purpose is to secure the 
means for satisfying the final order and judgment of the court in the 
action, and the effect of the seizure is to place the property seized in the 
custody of the court. 

Spear, J., in Cheney v. Maumee Cycle Co., 64 0. S. 205, 214 (1901). 

An action can not be maintained having for its ultimate object the 
appointment of a receiver. It is merely an ancillary proceeding. A Tre 
ceiver is appointed merely to preserve to the court property upon which its 
subsequent judgment may operate. It can not be an issuable fact in am 
action. A party may obtain all the relief sought and yet be denied his 
prayer for a receiver. 

Callahan v. Ice Co., 13 C. C. 479; 7 C. D. 349 (1897). 

Railroad Co. v. Sloan, 31 O. S. 1, 7 (1877). 
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When receiver will be appointed. 


In pending action only. Under § 11894 a receiver can only be ap- 
pointed in an action pending in the court. 
Dwelle v. Hinde, 18 C. C, 618; 8 C. D. 177 (1897). 


Necessity. The appointment of a receiver is merely a provisional 
remedy, ancillary and auxiliary to the main action, and can only be made 
in an action brought to obtain some other equitable relief, which the 
court has a right to grant, and where it appears to be necessary to make 
such appointment in order to preserve the property during the litigation, 
so that the relief awarded by the final judgment, if any, may be effective. 

Railroad Co. v. Duckworth, 2 C. C. 518: 1 C. D. 618 (1887). 

Railroad Co. v. Sloan, 31 O. 8. 1, 7 (1877). 

Valve Co. v. Williams, 25. C. C. n. s. 497, 28 OC. D. 338 (1916); 

motion to certify record overruled, 14 O. L. R. 210. 

Brown v. Hose Co., 18 O. O. n. s. 328 (1911). 

Peter v. Machine Co., 53 O. S. 534, 551 (1895). 


Other adequate remedy. A receiver will not be appointed where in- 
junction, or other less stringent means, will afford full relief and protec- 
tion. The appointment of a receiver under such circumstances would be 
an abuse of discretion. 

Railroad Co. v. Duckworth, 2 C. C. 518; 1 C. D. 618 (1887); aff’d, 

21 Wits Be 36. ; 

Benson v. Insurance Co., 7 N. P. n. s. LS Lowey Dsl loos). 

Joy v. Squire, 7 N. P. 345; 5 L. D. 318 (1907). 

Storey v. Knapp, 5 O. L. R. 55; 17 L. D. 461. 

Hamburger v. Dorusmont, 3 N. P. 222: 4 L. D. 232. 

But the defense the plaintiff has not exhausted his remedy at 
law, or is not a judgment creditor, may be waived by the defendant. 
Re Metropolitan Railway Receivership, 208 U. S. 90 (1908); Cinein- 
nati Equipment Co. v. Degnan, 184 Fed. 834 (C. C. A. Ohio 1910); 
article by Austin V. Cannon, 20 O. L. R. 429, 438. 


To preserve property. When necessary for the preservation of its 
property, a receiver will be appointed for a corporation regardless of its 
solvency or insolvency. 

Salt Co. v. Salt Co. 8 N. P. 325; 11 L. D. 348 (1901). 

But where its assets consist of money. and_ securities readily con- 
vertible into money, the appointment of a receiver is not justified, 

Everhart v. Investment Co., 8 N. P. 463; 11 L. D. 361 (1901). 


To prevent creditors from levying on corporate property. A re- 
ceiver will not be appointed for the purpose of continuing the business 
under protection of the court and of preventing creditors from levying 
on the corporate property. 

Brewing Co. v. Herman, 2 Ohio App. 260; 20 C. CO. n. s. 187; 28 
@. D. 362 (1913). 

De La-€roix v. Steel Co., 8 N. P. n. s. 489: 19 L. D. 767 (Cy 

1909). 

Merrill v. Lake, 16 Ohio 373 (1847). 

See Payne v. Stapely Co., 7 N. P. n. s. 361; 19 L. D. 453 (suit by 

surety). 

This rule has been applied where the corporation was insolvent and 
the application for a receiver was made by a bondholder. 

Moss N. B. v. Lakeside Co., 19 C. C. 365; 10 C. D. 542 (1900). 

And where the corporation was solvent and application for the re- 
ceiver was made by a stockholder. 

* Gott v. Schultze Co., 12 N. P. n. s. 206; 21 L. D. 604 (C. P. 1911). 
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While the appointment of a receiver for an insolvent private corpora- 
tion may be, and doubtless is, a beneficent remedy for all interested par- 
ties, where a bona fide winding up of affairs and distribution of its assets 
to those who show a right to them is the object sought and steadily kept 
in view, yet, on the other hand, to employ that extraordinary remedy 
as a means by which to indefinitely prolong, by aid of a friendly re- 
ceiver, the substantial eontrol of an insolvent private corporation over 
its assets and business, can be justified, in the absence of statutory au- 
thority, by cireumstances only, if there can be any, that most unequivoc- 
ally demand such action, or by the consent of all parties in interest. 

Peter v. Machine Co., 53 O. 8S. 534, 551 (1895). 

A wrongful application for, or consent to, the appointment of a 
receiver may be such fraud as to support an attachment. 

Bacon v. Stove Co., 5 C. C. 289; 3 C. D. 143 (1891). 


Fraud or misconduct of directors. Subdivision 5 of § 11894 does 
not authorize the appointment of a receiver, except in cases provided 
for in this title, or by special statutes, and does not include an action 
by a stockholder for the appointment of a receiver because of fraud of 
directors. 

Railroad Co. v. Duckworth, 2 C. C. 518; 1 C. D. 618 (1887). 

De La Croix v. Steel Co., 8 N. P. n. 8. 489; 19 L. D. 767 (C. P. 1909). 

A receiver will not be appointed at the suit of a stockholder merely 
because of differences of opinion in conducting the corporate business. 

Straman v. Water Works Co., 8 C. C. 89, 100; 4 C. D. 339 (1893). 

Nor because of past or present irregularities or mismanagement in 
the absence of actual fraud. 

Benson v. Insurance Co., 7 N. P. n. s. 113; 19 L. D. 17 (1908). 

No. Fairmount, ete., Co. v. Rehn, 6 N. P. 185; 8 L. D. 594 (1899). 

But a receiver will be apointed where it clearly appears that the cor- 
porate property will be fraudulently disposed of, unless taken charge of 
by an officer of the court; 

-ailroad Co. v. Duckworth, 2 C. C. 518; 1 C. D. 618 (1887). 

where the directors have made a fraudulent sale of the entire cor- 
porate property for their personal profit; 

Heintzman v. Tenacity, ete., Co., 4 0. L. R. 552; 17 L. D. 554 (1906). 

See Hamilton v. Coal Co., 12 C. D. 687 (1894). 

and where the corporation has no legal directors or officers to care 
for the property: 

Salt Co. v. Salt Co., 8 N. P. 325; 11 L. D. 348 (C. P. 1901). 

and where both the corporation and the directors are insolvent and 
a fraudulent disposition of the assets is threatened, 

Upson v. Rocky River, ete., Co., 2 Cleve. L. R. 355 (C. P. 1879). 

and where the managing directors, who are also the majority stock- 
holders, wrongfully apply the assets to the payment of alleged debts due 
to themselves, fraudulently commingle the assets of the corporation in 
which such directors are interested; have run the business at a loss for 
two years, and have established a competing company in the place of busi- 
ness of the corporation, and are diverting its business to the competing 
company. 

Divine v. Auto, etc., Co, 9 N. P. n. s. 204 (C. P. 1909). 


In dissolution proceedings. Section 11894 does not apply to a pro 
ceeding under § 11938 to dissolve a corporation. A receiver can not be 
appointed in such proceeding until after an order dissolving the corpora: 
tion has been made. 

Bacon v. Stove Co., 5 C. C. 289; 3 €. D. 143 (1891). 

See ey Croix v. Steel Co., 8 N. P. n. s. 489; 19 L. D. 767 (C. P. 
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Building Co. v. Rehn, 6 N. P. 185; 8 L. D. 594 (1899). 


Insolvency of corporation. The mere insolvency of a corporation 
is not ground for the appointment of a receiver, at the suit of a simple 
contract creditor who has not reduced his claim to judgment. 

Steamship Co. v. Dox, 4 N. P. n. s. 155; 16 L. D: 501 (C. P. 1906). 

Building Co. v. Rehn, 6 N. P. 185; 8 L. D. 594 (1899). 

Baker v. Mystic Circle, 32 W. L. B. 84: 1 L. D. 579. 

Buschle v. Mfg. Co., 15 N. P. n. gs. 618 (1913). 

Toledo Co. v. Lyons, 290 Fed. 637, 

See Payne v. Stapely Co., 7 N. P. n. s. 361; 19 L. D. 453 (Coo bs 

1908). 

When insolvency is one of the essential elements, constituting the 
basis of the plaintiff’s claim for relief against the corporation, such in- 
solvency must be proven by a preponderance of the testimony. It wil! 
not be sufficient by the proof to merely raise a doubt as to the solvency 
of the corporation. 

Building Co. v. Rehn, 6 N. P. 185; 8 L. D. 594 (1899). 

Where a state court has appointed a receiver for a corporation, 
on the ground of insolvency, the appointment ean not be collaterally 
attacked by the corporation in a subsequent involuntary bankruptey 
proceeding against the corporation, at least where no pleading di- 
rectly attacks the appointment. Greenwood Gum Co. v. Zimmerman, 
240 Fed. 637 (C. ©. A. Ohio 1917). 

The inability of a corporation to pay its current obligations as they 
mature in the ordinary course of business constitutes insolvency in a 
general sense, which will authorize the appointment of a receiver in 
a creditor’s suit in federal court. 

Cincinnati Equipment Co. v. Degman, 184 Fed. 834 (C. C. A. 1910). 


Illegal business conducted by corporation. Where the corporation 
has conducted a lottery business, the authorities are conflicting as to 
whether the court will appoint a receiver to preserve and distribute the 
fund. 

Receiver appointed. 

Shaw v. Trust Co., 5 N. P. 411; 8 L. D. 510. 

See Everhardt v. Investment Co., 8 N. P. 525: 11 L. D. 687 (1901). 
Appointment refused. 

Central Safe Dep. Co. v. Jones, 36 W. L. B. 87: 8 L. D. 582 (1896). 

See Stevens v. Times Star Co.. 72 0. 8. 112 (1905). 

Where an organization is illegal, because of some of its ancillary 
purposes, a receiver may be appointed on dissolution. 

Kealey v. Faulkner, 7 N. P. n. s. 49: 18 L. D. 498 (Co PEILIO Me 


Foreign corporation. A receiver may be appointed to wind up that 
part of the business of a foreign corporation which is conducted in Ohio. 
Everhardt v. Investment Co., 8 N. P. 525% 1 da. DS 687 (1901). 

Property in other jurisdictions. 
See Steamship Co. v. Dox, 4 N. P. n. s. 155; 16 L. D. 501 (1906). 
Barbour v. Lockard, 11 W. L. B. 319. 
Schroder v. Iron Hall, 7 N. P. 243; 1 L. D. 408. 


Where property is in another county. When after the appointment 
of a receiver it will be necessary to commence ancillary proceedings in 
another county to determine property rights. the matter of the appoint- 
ment of a receiver will be left to the court having jurisdiction of the 
property. 

Moss Nat. Bank v. Lakeside Co., 19 C. C. 365: 10 C. D. 542 (1900). 
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On whose application receiver may be appointed. 


Creditors. A creditor whose claim has been reduced to judgment, 
on which execution has been issued and returned unsatisfied, may have a 
receiver appointed. 

Cheney v. Maumee Cycle Co., 20 C. C. 19; 10 C. D. 717 (1900) ; 

affirmed, 64 O. S. 205. 

Cincinnati Equipment Co. v. Degnan, 184 Fed. 834 (C. C. A. 1910). 

A simple contract creditor, who has not recovered a judgment against 
a corporation and exhausted his remedies at law, is not entitled to have 
the affairs of a corporation placed in the hands of a receiver on the 
ground that it is insolvent. 

Brewing Co. v. Herman, 2 Ohio App. 260; 20 C. C. n. s. 187; 

28 ©. D. 362 (1918). 

North Fairmount, ete., Co. v. Rehn, 6 N. P. 185; 8 L. D. 594 (1899). 

Steamship Co. v. Dox, 4 N. P. n. s. 155; 16 L. D. 601) (Cl Pargugie 

Baker v. Mystic Circle, 32 W. L. B. 84: 1 L. D. 579. 

But the defense that the plaintiff has not exhausted his remedy 
at law, or is not a judgment creditor, may be waived by the de- 
fendant. Re Metropolitan Railway Receivership, 208 U. S. 90 (1908); 
Cincinnati Equipment Co. v. Degnan, 184 Fed. 834 (C. C. A. Ohio 
1910); certiorari denied, 220 U. 8. 623; article by Austin v. Cannon, 
20 0. L. R. 429, 438. 

The creditors are proper parties to an action which seeks the ap- 
pointment of a receiver. 

Walbridge v. Union Mfg. Co., 7 N. P. 430; 5 L. D. 203. 

In an action to enforce payment of the statutory liability of stock- 
holders in an Ohio corporation, a receiver may be appointed by the court 
to collect and distribute the fund, and such receiver may be authorized 
to maintain in his own name actions to enforce payment of judgments 
rendered for statutory liability. 

Zieverink v. Kemper, 50 O. 8S. 208 (1893). 

See Clark v. Thomas, 34 O. S. 46 (1877). 

G. C. § 8695. 

In an action against an insolvent corporation for a receiver and the 
winding up of its affairs, a creditor may come in by leave of court and 
assert his claim. 

Koch v. Hotel Co., 13 C. C. n. s. 163; 22 C. D. 581 (1910). 


Stockholders. 


See note to § 8660. When stockholder may sue on behalf of corpora- 
tion; page 1028. 


Directors. The court has no power on the application of the directors 
of a building association, as such, and who assert no individual rights 
in the property of the corporation, to divest the stockholders without 
notice or consent, of the control of their property and place it in the 
hands of an officer of the court for management and administration. 

Schone v. Consolidated, ete., Co., 4 N. P. 216; 6 L. D. 246 (1897). 


Surety. Where an insolvent corporation is sued by one of its sureties 
under G, C. § 12206, as a means of protecting the funds, a receiver may 
be appointed. 

Barbour y. Bank, 45 O. S. 133 (1887). 

See Payne v. Stapely Co., 7 N. P. n. s. 361; 19 L. D. 453 (C. P. 1908). 

Rapp v. Cincinnati, ete., Co., 10 C. C. n. s. 575 (1907). 


Consent of corporation to appointment. Where there is no ground 
for the appointment of a receiver, the consent of the company can not 
confer jurisdiction upon the court. 
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Moss Nat. Bank v. Lakeside Co., 19 C. C. 365; 10 C. D. 542 (1900). 

The unauthorized act of the president of a corporation, in consenting 
to the appointment of a receiver, may be ratified by the directors. 

Rapp v. Cincinnati, ete., Co., 10 C. C. n. s. 575 (1907). 

The appointment of a receiver by a state court, on the ground of 
insolvency, with the consent of its president, can not be collaterally 
attacked in a subsequent involuntary bankruptey proceeding, by 
showing that the corporation was in fact solvent and that the presi- 
dent had no authority to consent, at least where no pleading directly 
attacks the appointment. Gum Co. v. Zimmerman, 240 Fed. 637 (C. 
C. A. Ohio 1917. See also article by A. V. Cannon, 20 O. L. R. 429. 


Forms of pleadings, order, etc., in receivership proceeding in fed- 
eral court. Prepared by A. V. Cannon, Esq., 20 O. L. R. 473. 


Notice. The appointment of a receiver to take from the defendant the 
possession of its property can not be lawfully made without notice, un- 
less the delay required to give such notice will result in irreparable loss. 

Railway Co. v. Jewett, 37 O. S. 649 (1882). 

Potter v. Bunnell, 20 O. S. 150 (1870). 

Salt Co. v. Salt Co., 8 N. P, 325; 11 L, D. 348 (1901). 

Where there is no person within the jurisdiction on whom notice 
can be served, a receiver may be appointed immediately after service by 
publication is commenced. 

Longworth v. McGrew, 2 C. S. C. R. 479 (1872). 


Section 11895. (Who ineligible as receiver.) No party, 
attorney, or person interested in an action, shall be appoint- 
ed receiver therein except by consent of the parties, and 
no person, except a resident of this state, shall be appoint- 
ed or act as receiver of a railroad or other corporation with- 
in this state. (R. S. Sees. 3248, 5588; R. S. 1880; March 14, 
1853, 51 v. 57, § 254; S. & C. 1019.) 


See § 11944. 

A person who is a stockholder, director and treasurer of the corpora- 
tion, at the time of his appointment, is within the direct prohibition of 
this section. Consent of the plaintiff and of the directors of the corpora- 
tion is not a sufficient consent of all parties. 

Moss N. B. v. Lakeside Co., 19 C. C. 365; 10 C. D. 542 (1900). 


Section 11896. (Oath and bond.) Before he enters upon 
his duties, the receiver must be sworn to perform them faith- 
fully, and, with surety approved by the court, judge, or 
clerk, execute a bond to such person, and in such sum as the 
eourt or judge directs to the effect that he will faithfully 
discharge the duties of receiver in the action, and obey the 
orders of the court therein. (R. S. See. 5589; March 14, 
1853, 51 v. 57, § 255; S. & C. 1019.) 


If the receiver is a debtor of the corporation or person, for whom 
the receiver is appointed, the debt becomes by operation of law, a 
‘*chose in possession’’, for which the surety on the bond may be liable. 
Leonard v. Evans, 24 N. P. n. s. 393 (1923). 

An agreement of indemnity to the surety on the bond of a re- 
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ceiver, authorized by the court, was held binding upon a successor 
receiver. Pugh v. Bonding Co., 5 Ohio App. 404, 26 C. C. n. s. 44 
(1916). 


Section 11897. (Powers of receiver.) Under the con- 
trol of the court, the receiver may bring and defend actions 
in his own name, as receiver, take and keep possession of 
the property, receive rents, collect, compound for, and com- 
promise demands, make transfers, and generally do such 
acts respecting the property as the court authorizes. (R. S$. 
See. 5590; March 14, 1858, 51 v. 57, § 256; S. & C. 1019.) 


Title and possession. A receiver is a ministerial officer only and 
does not become vested with the title to the property coming into his 
possession or control. 

Lafayette Bank v. Buckingham, 12 O. S. 419, 425 (1861). 

Shoe Co. v. Griffiths, 11 Ohio App. 277, 30 O. C. A. 478. 

Cheney v. Maumee Cycle Co., 64 O. S. 205, 214 (1901). 

Insurance Co. v. Bowersox, 6 C. C. 1; 3 C. D. 321 (1891). 
Possession of property by the receiver is the possession of the court. 

Spinning v. Insurance Co., 2 Dis. 336 (1858). 

Merrick v. Bank, 8 N. P. 411; 11 L. D. 293 (C. P.). 

A levy upon property in the possession of a receiver is a contempt of court. 

Coe v. Railroad Co., 10 O. S. 372 (1859). 

Lafayette Bank v. Buckingham, 12 O. 8. 419 (1861). 

Where a levy is made on property in the possession of a receiver, 
the court may order the property released. 

Coe v. Railroad Co., 10 O. S. 372 (1859). 

Croy v. Marshall, 3 C. C. 489; 2 C. D. 280 (1888). 

The court appointing a receiver has power to order a creditor, re- 
siding within the jurisdiction, to dismiss attachment proceedings begun 
by him in a foreign state. 

Besuden v. Besuden Co., 3 N. P. 165; 4 L. D. (1896). 

Charges of contempt by a receiver of a corporation, against its treas- 
urer, for failure to deliver possession of funds, will not be decided sum- 
marily where the defendant answers that there are no such funds, The 
defendant is entitled to a trial by the regular modes of procedure. 

State v. Christy, 4 O. L. R. 64; 16 L. D. 277 (C. P. 1905). 


As against trustee in bankruptcy. Property in the possession of a 
receiver or assignee appointed by a state court should be delivered on 
demand to the trustee in bankruptey of the debtor. 

Davis v. Coe, 19 C. C. 639; 10 C. D. 264 (1899). 

See Carpenter Bros. v. O’Conner, 16 ©. C. 526; 9 C. D. 201 (1898); 

aff'd, no rep., 60 O. S. 605. 

A receiver in bankruptey can not intervene in an action in a state 
court to obtain a discharge of an attachment and possession of the prop- 
erty, but he may obtain a stay of the action. 

Roberts v. Food Co., 14 L. D. 253 (C. P. 1904). 

A federal court of bankruptcy has power by summary order to 
compel a receiver appointed by a state court to turn over money in 
his possession to the trustee in bankruptcy. In re Diamond’s Estate, 
259 Fed. 70; 16 O. L. R. 515 (C. CG. A. Ohio 1919); certiorari denied, 
249.U. S. 614. See Wolf v. Stores Co., 17 N. P. n. 8. 213, 


Real estate. An order appointing a receiver for an insolvent cor- 
poration which in terms makes him “receiver for all the property an 
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assets of the company, of every kind and description, wherever located,” 
is sufficiently broad to embrace its real estate, and is not invalid as to 
the real estate because the petition and motion in the ease do not in terms 
refer to real estate, but prays “that the court will appoint a receiver 
to take charge of all the property and assets of the company.” 

Cheney v. Maumee Cycle Co., 64 O. S. 205 (1901). 


Lien of attaching creditor as against receiver. Where, before the 
appointment of a receiver, an attachment and levy are made by a cred- 
itor on the assets of a corporation, carrying on its business, though in 
fact insolvent, the receiver’s rights will be subject to the lien obtained 
by attachment. 

Ford v. Lamson, 17 C. C. 539 (1899). 

See New York Rubber Co. v. Gandy Belting Co., 11 C. C. 618; 5 

C.D: 286 (1896). 

The above cases were decided before the enactment of the bankruptcy 

act and before the amendment of G. C. § 11104 (R. S. § 6343) in 1898. 


POWERS OF RECEIVER. 


Receivers of a corporation are not the representatives of the corpora- 
tion, alone, but are also representatives of its creditors, subject to the 
orders of the court. 

Rogers v. Akron, etc., R: Co., 6 N. P. 291; 8 L. D. 107 (1899). 


To continue business. Where receipts from operation are insuffi- 
cient to pay expenses, the receiver should apply to the court for 
instructions. Weber v. Naltner, 7 N. P. 290, 10 L. D. 96 (1900). 

Authority to perform a contract, as authority to pay for equip- 
ment, bond, etc., see McPherson v. Gillespie, 18 N. P. n. s. 167 (1915). 


To sell property. A receiver acts under orders and directions of the 
court, and the only title or property he can convey is that ordered by 
the court to be sold; therefore, should he include in the sale property 
not ordered sold, and such sale is afterward confirmed by the court, 
it must be considered as confirmed inadvertently. 

Cincinnati, ete., R. R. Co. v. Cincinnati, ete., Ry. Co., 6 N. P. 427; 

9 L. D. 493 (1899). 
See also as to orders of sale. 
Dunbar v. Casket Co., 19 C. C. 585; 10 C. D. 684 (1900). 
Lorenz v. Reynolds, 7 N. P. 17; 19 L. D. 40. 
Power of directors to sell property in hands of receiver. 
See Donner v. Railroad Co., 1 C. S. C. R. 1380 (1877). 


To improve or repair property. The court may order improvements 
or repairs on property in the possession of a receiver. 
Stockyards Co. v. Railroad Stockyards Co., 7 W. L. B. 295 (C. P. 
1882). 
Turnpike Co. v. Howard, 1 W. L. J. 216. 


To bind corporation as agent. A receiver is not the agent of the 
corporation and, after discharge of the receiver, the corporation is not 
liable on contracts made by the receiver. 

Coal Co. v. Railroad Co., 10 W.. L. B. 42 (1883). 

See Ellis v. Railroad, 6 Am. L. R. 288; 2 W. L. B. 249 (1877). 

But the corporation may be liable for negligence of agents of the 
receiver. 

Stewart v. Railroad Co., 8 N. P. 179; 11 L. D. 232 (C. P. 1901). 

And where property is returned to the corporation by the receiver 
on condition that it shall assume all contracts and liabilities made or in- 
eurred by him, the corporation is liable. 

Brewing Co. v. Betz, 8 C. C. n. s. 64; 18 C. D. 484 (1906). 
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Receiver’s certificates. Where authority is given for an issue of 
receiver’s certificates to borrow money for the purpose of completing con- 
tracts on hand, and subsequently a second issue is authorized for the 
‘purpose of continuing the business generally by the receiver, the holders 
of the first issue are entitled to priority in payment over the holders of 
the second issue. 

Morris v. Newark Iron & Steel Co., 9 N. P. n. s. 285 (C. P. 1909). 


LIABILITY. 


A judgment against a receiver in his official capacity can be satisfied 
only from the trust funds in his possession. 
Marshall v. Caverly Co., 5 N. P.-n. s. 185. 


Rent. <A receiver has a reasonable time in which to decide wheth- 
er or not he will accept a lease of premises occupied by the corpora- 
tion. If he accepts he is bound by the terms of the lease. If he 
does not accept, and no other agreement is made with the landlord, 
he is liable for reasonable compensation to the landlord not less than 
the rent stipulated in the lease. When there is an arrears for rent 
which had acerued prior to the appointment of the receiver, the land- 
lord may make it a condition that such arrears be assumed and paid 
by the receiver. Where a receiver was authorized, by court order, 
to pay such arrears of rent, the court refused to vacate the order, 
although the business was continued by the receiver at a loss and the 
proceeds of sale of the assets proved insufficient to pay the debts 
incurred by the receiver. Andrews v. Beigel, 6 Ohio App. 427; 26 C. 
C. n. s. 433; 28 C. D. 178 (1915). See also Marshall v. Caverly Co., 
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Insurance. A note given by a corporation for insurance is not pay- 
ment of the premium, and where a receiver is subsequently appointed 
and takes possession of the property covered by the insurance, he is 
chargeable with the cost thereof. ‘ 

Koch v. St. Charles Hotel Co., 13 C. C. n. s. 163; 22 C. D. 581 (1910). 


Taxes. The claim of the state for past due and unpaid taxes on 
personal property in the hands of a receiver is a lien on the property 
and is entitled to priority over the claims of general creditors. 

Hamilton v. Beggs Co., 7 O. L. R. 397 (U.S. C. C. 1909). 

See Treasurer v. Dale, 60 O. S. 180 (1899). 

Sandheger v. Brewing Co., 6 N. P. 410; 8 L. D. 592. 

Kick v. McDonald, 34 W. L. B. 228; 8 L. D. 675 (1895). 

Creech v. Railway, 2 N. P. 164; 3 L. D. 265. 

In re Brewing Co., 6 N. P. 472; 9 L. D. 519. 

A receiver in possession of personal property should list the same 
for taxation. 

See French v. Bobe, 64 O. S. 323 (1901); distinguishing MeNeill v. 

Hagerty, 51 O. S. 255 (1894). 

Franchise taxes, see note to § 5495, 


On contract of indemnity to surety on attachment bond. Where 
a receiver gave bond in an attachment proceeding, with a surety 
company as surety, under an agreement, authorized by the court, 
that the surety company should be indemnified against liability and 
expense, and the surety company incurred expense in defending an 
action on the attachment bond, the agreement of indemnity was 
held binding upon a successor receiver. Pugh v. Bonding Co. 5 
Ohio App. 404; 26 C. C. n. s. 44; 28 C. D. 80 (1916). 
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Infringement of trade name. Where receivers continued to use a 
trade name, owned by a tormer employe who suggested the use of such 
trade name, and such receivers were justified in believing that such trade 
name belonged to the corporation, the receivers can not be charged with 
fraud. They may be liable for net profits, but not for gross profits. 
(Rule for determining net profits defined. ) 

Star Distilling Co. v. Mihalovitch, ete., Co., 12 N. P. n. s. PIS 433 

L. D. 342 (1911). 


Negligence. The receiver of a railroad is liable in his official ca- 
pacity for injuries by negligence. 

Murphy v. Holbrook, 20 O. S. 137 (1870). 

Potter v. Bunnell, 20 O. 8S. 150 (1870). 

Damages for negligence of the receiver or his employes are a 
part of the expenses of the receivership and in proper cases are 
chargeable against the corpus of the estate. Brown y. Winterbottom, 
98 O. S. 127 (1918). 

Where a mortgagee, in applying for a receiver, asks for power to 
manage and operate the property, he impliedly agrees that damages 
for injuries, caused by the negligence of the receiver or his employes, 
shall have priority over the mortgage lien and be paid from the 
corpus of the property if current earnings or other assets are insuff- 
cient. Brown v. Winterbottom, 98 O. S. 127 (1918). 


SUITS BY AND AGAINST RECEIVERS. 
Railroad receivers, see § 9064. 


By receivers. A receiver may sue to avoid a mortgage which is in- 
valid as to general creditors because of failure to record the same. 

Cheney v. Maumee Cycle Co., 64 O. S. 205 (1901). 
And to avoid an unfiled chattel mortgage 

Graydon v. Phonograph Co., 17 C. C. n. s. 236; 25 C. D. 260 
(1910). 

Bayne v. Brewer Pottery Co., 90 Fed. 754 (1898). 

Hamilton v. Beggs Co., 179 Fed. 949 (1910). 
To vacate a judgment entered against the corporation. 

Smead Foundry Co. v. Chesbrough, 18 C. C. 783; 6 C. D. 670 (1895). 
To set aside a fraudulent conveyance. 

Sayle v. Guarantee, etc., Co., 2 C. UC. n. s. 401; 15 C. D. 503. (1903). 

Where a receiver fails to sue to set aside a fraudulent conveyance, 
a creditor may commence suit making the receiver and all interested 
persons parties, such action being substantially an application to the 
court for an order on the receiver. 

Monitor Furnace Co. v. Peters, 40 O. S. 575 (1884). 
A receiver may sue to collect stock subscriptions. 

Smith v. Johnson, 57 O. S. 486 (1898). 


By receiver of foreign corporation. 


See Leman v. McLennan, 7 C. C. n. s. 205; 18 C. D. 137 (1905); 
aff'd, no rep., 75 O. S. 643. 

Bank v. McLeod, 38 0. S. 174 (1882). 

Barbour v Lockard, 11 W. L. B. 319 (1884). 

Wilson v. Gifford, 12 C. C. 597 (1896). 

President, ete., of Manhattan Co. v. Maryland Steel Co., 31 W. L. B. 

100; 1 L. D. 286 (1894). 

A suit brought by the receiver of a foreign corporation appointed 
by an Ohio court excludes the right of a receiver subsequently ap- 
pointed in its home state, to sue on the same cause of action. Lively 
v. Picton, 218 Fed. 401 (C. C. A. Ohio 1914). 
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Suits against receivers. Leave of court must be obtained before a 
suit can be maintained against a receiver. 

Spinning v. Insurance Co., 2 Dis. 336 (1858). 

Osborne v. Railway Co., 9 N. P. n. s. 561 (1910). 

But failure to obtain leave does not affect the jurisdiction of the 
court in which the suit is brought. It may be waived by the receiver. 
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Where a receiver has been appointed in a foreclosure proceeding, 
a person having a claim for operating expenses (including a claim 
for injuries caused by negligence of the receiver of his employes) 
may intervene in the foreclosure suit before final distribution of the 
proceeds and apply for an order postponing distribution pending de- 
termination of his claim. Brown v. Winterbottom, 98 O. S. 127 (1918). 

A separate suit for attorney fees for services rendered to the re- 
ceiver can not be maintained. Application should be made to intervene 
in the action in which the receiver was appointed. 

Friend v. Friend Paper Co., 13 N. P. n. s. 425 (C. P. 1912). 

Citing, Olds v. Tucker, 35 O. S. 581. 

Attorney fees will not be allowed out of a fund unless the at- 
torney or his client have rendered services, the effect of which is to 
conserve or inerease the fund. Where the plaintiff has participated 
in acts which have diminished the fund, no fee can be allowed to his 
attorney. Buschle v. Mfg. Co., 15 N. P. n. s. 618 (1913). 

Where receivers incur indebtedness in excess of the limit ordered 
by the court, creditors having such unauthorized claims should file 
an intervening petition against the receivers and their sureties, in 
the original suit and not by independent action. Lumber Co. v. 
TEAR UNG HOYSey PALIN| dee; aaly yb De CIM). 

An action to compel a receiver to allow a claim is not an action for 
money only and is appealable. 

Webb v. Stasel, 80 O. S. 122 (1909). 

State v. Jones, 95 O. S. 357. 

The receiver may appeal without giving bond. Young v. Man- 
hattan Co., 16 C. C. n. s. 215 (1907); Smith v. Folsom, 80 O. 8S. 218 
(1909). 

But where a claim against a fund in the possession of the receiver 
is presented by a motion in the nature of an intervening petition in 
the receivership proceeding, the receiver may prosecute error. Schultz 
ie eer 8 Ohio App. 140; 27 O. C. A. 362; affirmed, 97 O. 8. 317 

1917). 

A receiver can not appeal from an order or judgment sustaining 
exceptions to his report. Scheidler v. Railway Co., 20 C. C. 453; 11 ©. 
D. 203 (1900); Becker v. Real Estate Co., 19 C. ©. n. s. 593; 26 C. 
D. 680 (1912). 

An appeal lies from an order finally fixing the receiver’s com- 
pensation. Thompson v. Denton, 95 O. 8. 333 (1917). 


Mandamus against receiver. Where the court of common pleas, hav- 
ing jurisdiction in an action against a railroad corporation, has appointed 
a receiver, who is in possession and is operating the road under the orders 
of the court, a mandamus will not be issued against such corporation and 
receiver directing their conduct in operating the road. 

State v. Marietta, ete., R. R. Co., 35 O. S. 154 (1878). 


Actions against corporation while in receiver’s hands. 


See Mather v. Cincinnati Ry. Co., 3 C. C. 284; 2 C. D. 161 (1888). 
See also § 11233. 


' 
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Section 11898. (Investment of funds by receiver.) By 
order of the court, funds in the hands of a receiver may 
be invested upon interest. No such order shall be made ex- 
cept upon the consent of all the parties to the action. (R. 
S. See. 5591; March 14, 1853, 51 v. of, § 257; 8. & C. 1019.) 
Deposit of funds in bank as a general or special deposit. 

See Smith v. Fuller, 86 O. S. 57 CLOLZ 


DISSOLUTION OF CORPORATIONS. 


§ 11938. When corporation may pe- § 11961. When the last board is 


tition for dissolution. without a quorum. 
§ 11939. What the petition must § 11962. Petitions under preceding 
contain. section. 
§ 11940. Affidavit to be attached § 11963. Trustees appointed suc- 
to petition. ceed to rights of pred- 
§ 11941. Notice of pendency of pe- ecessors. 
tition. ; § 11964. No action shall abate by 
§ 11942. Hearing before the master. dissolution of corpora- 
§ 11948. When judgment for disso- tion. 
lution rendered. § 11965. Judgments by or against 
§ 11944. Who may be appointed re- such corporations. 
ceiver. § 11966. Title to real estate. 
ripac: Powers of receiver. § 11967. Trustees personally liable 
11946. Unpaid subscriptions to be for an abuse of trust. 
collected. § 11968. Dissolved corporation may 
§ 11947. Duties of trustees. prosecute action in its 
§ 11948. Transfers pending the ac- own name. 
tion void. § 11969. May be sued by corpor- 
§ 11949. Duties of creditors and ate name. 
other persons. § 11970. Judgments may be revived. 
§ 11950. Meeting of creditors. § 11971. Error may be prosecuted. 
§ 11951. How contingent engage- § 11972. Directors may appoint 
ments discharged. trustees. ‘ 
§ 11952. MReceiver’s compensation. § 11973. Removal and duties of 
§ 11958. Receiver to retain money trustees. ‘ 
for certain purposes. § 11974. Certificate of dissolution, 
§ 11954. How distribution to be or revocation to be filed 
made. with secretary of state. 
§ 11955. When dividend may be §$11975. By whom certificates 
made. made when dissolved by 
§ 11956. Receiver to act on order court. F } 
of court. § 11976. Foreign corporations retir- 
§ 11957. Account of receiver to ing from state shall file 
court. certificate. ; 
§ 11958. Report of referee on re- § 11977. Fee for filing certificate. 
ceiver’s account. § 11978. Mere retirement from bus- 
er Further duties of receiver. iness or voluntary disso- 
11960. Repealed. lution of corporation. 


Section 11938. (When corporation may petition for dis- 
solution.) When a majority of the directors, trustees, or 
other officers having the management of the concerns of a 
corporation, or stockholders representing not less than one- 
third of the capital stock of a corporation, organized under 
the laws of this state, discover that the stock property, and 
effects of the corporation have been so far reduced, by losses 
or otherwise, that it will not be able to pay all just demands 
for which it is liable, or to afford a reasonable security to 
those who deal with it, or deem it beneficial to the interests 
of the stockholders that the corporation be dissolved; or 
when such directors, trustees, or other officers are authorized, 
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by a majority of the stockholders, to apply for a judgment 
as hereinafter provided, or when the objects of the corpora- 
tion have wholly failed, or are entirely abandoned, or their 
accomplishment is impracticable, they may apply by peti- 
tion to the common pleas court of the county, or the superior 
court of the city or county, in which the principal place of 
conducting the business of the corporation is situated, for 
its dissolution pursuant to the provisions of this chapter. 
(R. S. See. 5651; March 29, 1875, 72 v. 138, §1; 8. & S. 243.) 


Voluntary dissolution where all debts paid, §§ 8738 to 8743. 
Dissolution in quo warranto proceeding, § 12323, et seq. 
Dissolution of railroad companies, § 8819. 

Dissolution of building and loan associations, §§ 9665, 687. 


Mode of dissolution. Before the adoption of the code, the modes by 
which private corporations were dissolved were first, by the death of its 
members; second, surrender of its franchises, and third, a judgment of 
forfeiture for nonuser or abuse. 

Trustees v. Zanesville, ete., Co., 9 Ohio 203 (1839). 

State v. College, 32 O. S. 487. 

A corporation is not dissolved by a sale of all of its property. 

Donner v. Dayton, ‘ete., R. R. Co., 1 C. 8. C. R. 180, 139 (1871). 
Removal from the state does not cause a dissolution. 

Lander v. Burke, 65 O. S. 532 (1901). 

Sale of all the corporate property, in an insolvency or bankruptey pro- 
ceeding, or by a receiver, does not operate as a dissolution of the cor- 
poration, nor affect the right of the stockholders to elect directors. 

State v. Merchant, '37 O. S. 251 (1881). 


Power of court to wind up corporation. In the absence of statutory 
authority, a court of equity has no right, at the suit of a stockholder, to 
take any step, the sole purpose or the primary object of which is, to wind 
up the affairs of a corporation. 

Railroad Co. v. Duckworth, 2 C..C. 518: 1 C. D. 618 (1887). 

North Fairmount, ete., Co. v. Rehn, 6 N. P. 185; 8 L. D. 594 (1899). 

Cronin v. Potters’ Co-op. Co., 29 W. L. B. 52 (1892). 

Goebel v. Herancourt Brewing Co., 7 N. P. 231; 2 L. D. 377 (1893). 

Schone v. Consolidated, ete., Co., 4 N. P. 216: 6 L. D. 246 (1897). 

Woods v. Equitable Debenture Co., 8 N. P. 125 (1900). 

De La Croix v. Steel Co., 8 N. P. n. s. 489; 18 L. D. 767. 

In re Mansfield Co., 3 Ohio App. 253; 21 C. C. n. s. 95 (1914). 

Oppenheimer v. Ptg. Co., 24 N. P. n. s. 483 (1923). 


Proceeding under §11938 et seq. One purpose of this section is 
to provide a remedy for minority stockholders. In re Mansfield Co., 
3 Ohio App. 253; 21 C. C. n. s. 95 (1914). 

A public utility company may be dissolved under this chapter. 
In re Mansfield Co., 3 Ohio App. 253; 21 C. ©. n. s. 95 (1914). 

To justify dissolution, on the ground of failure of the corporation 
to discharge its charter purposes, a plain violation must be proved. 
Becker v. Germannia Co., 22 ©. C. n. s. 395 (1908). 

The ultimate purpose of a proceeding under this chapter is to 
wind up the affairs of a corporation. 

In re Columbus Bicycle Co., 1 N. P. n. s. 461; 14 L. D. 467 (C. P- 

1904). 
See also note to § 11960. 
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Venue. The “principal place” of this section is the same as “principal 
office” of § 10135. 
Mercantile Trust Co. vy. Aetna Iron Works, 4 C. C. 579, 988; 2 ©. D. 
718 (1890). 


Parties. In an action for the dissolution of a corporation, the holders 
of liens on the real estate or personal property of the corporation are 
proper if not necessary parties. 

Mercantile Trust Co. v. Aetna Iron Works, 4 C. C. 579; 2 ©. D. 718 

(1890). 

Persons holding incumbrances against the corporate property are en- 
titled to come in and set up their claims. 

In re Columbus Bicycle Co., 1 N. &. n. s. 461; 14 L. D. 487 (GC. P. 

1904). 

The county treasurer may, by answer and cross petition, set up a claim 
for taxes due and unpaid. 

In re Columbus Bicycle Co., 1 N. P. n. s. 461; 14 L. D. A467 «:C. P. 

1904). 

While the proceeding is in rem, both the petitioners and the corpora- 
tion are parties. 

In re Columbus Bicycle Co., 1 N. P. n. s. 461; 14 L. D. 467 (Coase: 

1904). 
On a cross petition, service on the directors is suflicient. 
In re Columbus Bicycle Co., 1 N. P. n. s. 461; 14 L. D. 467 (GeeP3 
1904). 
Stockholders and unsecured creditors may intervene. 
Everhardt v. U. S., ete., Co., 8 N. P. 525; 11 L. D. 687. 
In re Columbus Buggy Co., 1 N. P. n. s. 461; 14 L. D. 467 (C. P. 
1909). 
Koch v. Hotel .Co., 13 C. C. n. s. 163 (1910). 
Corporation as a party. 
See Reeder v. Wade, 2 C. S. C. R. 19 (1870). 


Determination of jurisdiction. Where the question of the jurisdiction 
of the court over the subject matter of the action is raised by the plead- 


ings in the case, it is to be tried and determined as any other isssue of 
fact arising thereon. 


Mercantile Trust Co. v. Aetna Tron Works, 4 °C: C..679; 2 0.2), 718 
(1890). 


Dismissal. A motion by the petitioning stockholders for a dismissal 
of the proceeding will be refused where creditors have become parties. 
In re Columbus Bicycle Co., 1 N. P. n. s. 461; 14 L. D. 467 (C. P. 
1904). 


Section 11939. (What the petition must contain.) Such 
application shall contain a statement of the reasons which 
induce the applicants to desire a dissolution of the corpora- 
tion, and there shall be annexed to it: 

1. A full and true inventory of all the estate, real and 
personal, in law and equity, of the corporation, and of all 
the books, vouchers, and securities relating thereto; 

2. <A full and true account of the capital stock, if any, 
of the corporation, specifying the names of the stockholders, 
their residence, when known, the number of shares belong- 
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ing to each, the amount paid in upon such shares respec- 
tively, and the amount still due thereon; 

3. A statement of all the incumbrances on the property 
of the corporation, and of all engagements entered into by 
it which have not been fully satisfied or canceled, specifying 
the place of residence of each creditor, and of every person 
to whom such engagements were made, if known; if not 
known, the fact to be so stated, and the sum owing to each 
ereditor, the nature of each debt or demand, and the true 
cause and consideration of such indebtedness. (R. S. See. 
5652; April 15, 1867, 64 v. 153, §2; S. & S. 243.) 

A petition under this section must contain the amounts and inven- 
tories of all the estate of the corporation. There is no provision of the 
statute for substituting an excuse for not doing what the statute requires 
shall be done. It is within the power of the court to give the petitioners 
access to the books of the corporation to enable them to furnish the 
material required to be set forth, but until such material is set forth, 
the court has no authority to make an order under § 11941. 

Fitch v. Sprague Carriage Co., 19 C. C. 296; 10 C. D. 520 (1900); 

affirming 7 N. P. 413; 10 L. D. 341. 


Section 11940. (Affidavit to be attached to petition.) To 
every such petition there shall be annexed an affidavit of 
one or more of the applicants, or if they all are non-residents 
of the county wherein it is filed, then an affidavit of the 
agent or attorney of one or more of the applicants, that the 
facts stated in the application, and the accounts, inventories, 
and statements contained therein or annexed thereto, are 
just and true, so far as affiant knows, or has the means of 
knowing. (R. S. Sec. 56538; April 25, 1902, 95 v. 274; April 
15, 1867, 64 v. 158; S. & S. 243.) 


Section 11941. (Notice of pendency of petition.) Upon 
such petition, accounts, inventories, and affidavit being filed, 
an order shall be entered requiring all persons interested in 
the corporation to show cause, if any they have, why it 
should not be dissolved, before some referee or master com- 
missioner appointed by the court, and to be named in the 
order, at a time and place therein specified, not less than 
three months from its date. <A notice of the contents of such 
order shall be published once each week, for three consecu- 
tive weeks, in a newspaper published and of general circula- 
tion in the county wherein the principal place of business of 
the corporation is situated. (R. S. See. 5654; April 15, 1867. 
64 v. 153, §§ 4,5; S. & S. 243, 244.) 

The term “persons interested in the corporation” is not limited to 
the stockholders, but includes creditors and persons otherwise interested. 


In re Columbus Bicycle Co., 1 N. P. n. s. 461; 14 L. D. 467 (C. P. 
1904). 
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Section 11942. (Hearing before the master.) On the day 
appointed in the order, the referee or master shall proceed 
to hear the allegations and proofs of such parties, take tes- 
timony in relation thereto, and, with all convenient speed, 
report it to the court, with a statement of the property, ef- 
fects, debts, credits, and engagements of the corporation, and 
of all other matters and things pertaining to its affairs. (R. 
S. Sec. 5655; April 15, 1867, 64 v. 153, §6; S. & S. 244.) 


Section 11943. (When judgment for dissolution ren- 
dered.) When the report is made, if it appears to the court 
that the corporation is insolvent, or that its dissolution will 
be beneficial to the stockholders, and not injurious to the 
public interest, or that the objects of the corporation have 
wholly failed, or been entirely abandoned, or that it is im- 
practicable to accomplish such objects, a judgment shall be 
entered dissolving the corporation, and appointing one or 
more receivers of its estate and effects. The corporation 
thereupon shall be dissolved, and cease. (R. S. 5656; April 
15, 1867, 64 v. 153, S. & S. 244.) 


Where one corporation acquires a majority of the stock of another 
corporation, its representatives constituting a majority of the board 
of directors, and by means of such control it is attempted to expend 
large sums for improvements, chiefly for the benefit of the stock- 
holding corporation, thereby diverting profits from dividends, result- 
ing in injunction suits and controversies with minority stockholders, 
the court may decree a dissolution. In re Mansfield Co., 3 Ohio App. 
Bao secle CO. Com, “so 95. (1914). 

Until after an order has been made dissolving the corporation, no re- 
ceiver can be appointed, Section 11894 does not apply. 

Bacon v. Northwestern Stove Co., 5 C. C. 289; 3 C. D. 143 (1891). 

Mercantile Trust Co. v. Aetna Iron Co., 4 C. C. 579; 2 C. D. 718 

(1890). 

Where two principal stockholders for a time conducted the busi- 
ness, and divided the profits, no directors meetings being held and 
no dividends declared, and one of the stockholders deserted the busi- 
ness, and opened a similar business of his own, the corporation having 
only four directors who were equally divided into opposing factions, 
the court decreed a dissolution. In re Waldorf Amusement Co., 13 
Ohio App. 438; 32 O. C. A. 138 (1920). 

The burden of proving that dissolution would be beneficial to 
the stockholders rests on the party seeking dissolution. That majority 
stockholders may benefit by salaries as executive officers, and that 
minority stockholders desire to withdraw their investment, should be 
disregarded. Disssolution was refused in a case where the corporation 
was solvent and earning profits. Oppenheimer v. Ptg. Co., 24 N. P. 
n. s. 483 (1923). 

In a proceeding under former §11960, it was held not error for 
the court to refuse to order corporate officers to file an inventory 
under § 11939 until plaintiff had shown by evidence that dissolution 
was probably beneficial to stockholders. Summers v. Mfg. Co., 82 O. 
S. 338 (1910). 
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Costs. Where the directors of a company filed a petition under this 
section, and it appears to the court that the corporation has no property 
liable to execution for the payment of costs of the proceedings, the 
court may order that the directors pay such costs (masters’ fees), and 
that in default of such payment execution issue against them therefor. 

Godley v. Pugh, 29 O. $. 438 (1876). 


Appeal. Proceedings under this chapter are not appealable. 
Brown y. Sayler, 54 O. 8. 246 (1896). 


Section 11944. (Who may be appointed receiver.) A 
director, trustee, or other officer of the corporation, or any 
of its stockholders, may be appointed a receiver. Before 
entering upon the duties of his appointment, he shall give 
such security to the state, and in such penalty, as the court 
directs, conditioned for the faithful discharge of the duties 
of his appointment, and for the due accounting for all 
money received by him. (R. 8S. See. 5657; April 15, 1867, 
64 vy. 158, §8; S. & S. 244.) 


See § 11895. 


Section 11945. (Powers of receiver.) Such receiver shall 
be vested with all the estate, real or personal, of the cor- 
poration, from the time of his filing the security required 
by law, be trustee of such estate for the benefit of the credi- 
tors of the corporation and its stockholders, and have all the 
powers conferred by law upon trustees to whom assignments 
are made for the benefit of creditors. (R. S. See. 5658; 
April 15, 1867, 64 v. 153, §§ 9,10; S. & S. 244.) 


The property and rights of the corporation pass to the receiver pre- 
cisely in the same condition, and subject to the same equities, as they 
were held by the corporation. 

Falkenbach v. Patterson, 43 0. S. 359, 367 (1885). 

See Smith v. Johnson, 57 O. S. 486, 488 (1898). 

Where a receiver, appointed on the dissolution of a company, takes no 
step to set aside a fraudulent conveyance of corporate property, a cred- 
itor may commence an action to accomplish that purpose, making the re- 
ceiver and other interested persons parties. 

Monitor Furnace Co. v. Peters, 40 O. S. 575 (1884). 

The receiver must return for taxation the property of the corporation 
in his possession. 

In re Patent Wood Keg Co., 13 N. P. n. s. 321; 23 L. D. 381 (C. 

P. 19i2).. 


Section 11946. (Unpaid subscriptions to be collected.) 
If there be a sum remaining due upon a share of stock sub- 
scribed in the corporation, the receiver immediately shall 
proceed to recover it, unless the person so indebted 18 
wholly insolvent. For that purpose he may prosecute an 
action without the consent of any creditor of the corpor- 
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ation. (R. S. Sec. 5659; April 15, 1867, 64 v. 153, §11; S 
& S. 244.) 


After judgment against a subscriber in favor of the receiver, the 
court appointing the receiver may direct the receiver to collect on such 
judgment only the subscriber’s fair share of the corporate debts. 

Clarke v. Thomas, 34 O. S. 46 (1877). 

An action to collect an unpaid subscription to the capital stock of 
a corporation by a receiver under this section is a suit at law to recover 
a money judgment. 

Smith v. Johnson, 57 O. S. 486 (1898). 

It is not proper practice for such receiver to join in one action all 
delinquent stockholders as defendants, those who reside out of the county 
where the suit is brought as well as those who reside within such county, 
and issue summons to another county to obtain service upon such non- 
residents, and where this is done a proper motion to set aside service 
will be sustained. 

Smith v. Johnson, 57 O. S. 486 (1898). 

An action by the receiver to collect stock subscriptions is not a 
chancery case and is not appealable. Union Bank, ete., Co. v. Trac- 
tion Co., 13 Ohio App. 9, 31 O. C. A. 270 (1920); motion to certify 
record overruled, 18 O. L. R. 112. 

In a stockholders’ proceeding to dissolve the corporation a creditor 
may, by cross petition, set up a claim of the corporation against the 
plaintiffs on stock subscriptions, where the proceeding was delayed in- 
definitely by the plaintiffs and no action was taken by the receiver to en- 
force the subscriptions. 

Peter v. Machine Co., 53 0. 8. 534 (1895). 

Payment of dues in building and loan associations are payments upon 
stock subscriptions analogous to such payments in other stock corpora- 
tions upon capital stock. When such associations go into liquidation under 
this. act, dues are no longer payable except as ordered by court for the 
purpose of paying debts and equalizing all the stockholders. 

Hinman v. Ryan, 3 C. C. 529; 2 C. D. 305 (1888). 


Section 11947. (Duties of trustees.) Immediately on his 
appointment, the receiver shall give notice thereof, which 
shall contain the same matters required by law in notices 
of trustees of insolvent debtors. In addition thereto, it shall 
notify all persons holding any open or subsisting contract 
of the corporation to present it to him, in writing and in 
detail, at the time and place in such notice specified, which 
shall be published for three weeks in a newspaper printed 
and of general cireulation in the county wherein the prin- 
cipal place of business of the corporation is situated. (R. 
®. Sec. 5660; April 15, 1867, 64 v. 153, §12; S. & S. 244.) 


Section 11948. (Transfers pending the action void.) All 
sales, assignments, transfers, mortgages, and conveyances, 
of any part of the estate, real or personal, including things 
in action, of every description, made after the petition for 
the dissolution of the corporation is filed, in payment of or 
as security for any existing or prior debt, or for any other 
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consideration, and all judgments confessed by such cor- 
poration after that time, shall be absolutely void as against 
the receiver appointed on such petition, and the creditors 
of the corporation. (R. S. See. 5661; April 15, 1867, 64 v. 
153, §18; 8. & S. 244.) 


A mortgage given to secure a creditor, made prior to the filing of 
a petition under this act, but in contemplation thereof, is fraudulent as 
to creditors. 

Damarin v. Huron Iron Co., 47 O. S. 581 (1890). 

When proceedings to dissolve a building and loan association are 
pending, an attempted assignment of a mortgage by the officers of the 
corporation is void. 

Hinman v. Ryan, 3 C. C. 529; 2 C. D. 305 (1888). 


Section 11949. (Duties of creditors and other persons.) 
After the first publication of notice of the appointment of 
a receiver, every person having possession of property be- 
longing to the corporation, and every person indebted there- 
to, shall account and answer to the receiver for the amount 
of such debt, and for the value of such property. The pro- 
visions of law in respect to trustees of insolvent debtors, 
the collection and preservation of such debtors’ property, 
the concealment and discovery thereof, and the means of 
enforcing such discovery, shall be applicable to such re- 
ceiver, and to the property of the corporation, except as 
otherwise provided herein. (R. S. See. 5662; April 15, 1867, 
64 v. 158, §§ 14, 15; S. & S. 245.) 


Section 11950. (Meeting of creditors.) The receiver 
shall call a general meeting of the creditors of the cor- 
poration, within four months from the time of his appoint- 
ment, at which all accounts and demands for and against 
the corporation, and all its open and subsisting contracts, 
shall be ascertained and adjusted, as fully as may be, and 
the amount of money in the hands of the receiver declared. 
He may settle controversies that arise between him and the 
debtors or creditors of the corporation by arbitrament or 
reference. (R. S. Sec. 5663; April 15, 1867, 64 v. 153, §§ 
15;°16:) 


Power of majority of creditors. A majority of the creditors have 
no right to fix an arbitrary price at which all creditors must dispose of 
their claims; nor have the majority the right to form a new corpora- 
tion and compel each creditor to take stock in the new company in pro 
portion to the amount which his claim bears to the whole indebtedness. 

Pease v. Pease, 6 O. L. R. 486; 19 L. D. 237 (C. P. 1908). 


Section 11951. (How contingent engagements discharg- 
ed.) If there be open and subsisting engagements on con- 


ee 
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tracts of the corporation which are in the nature of insur- 
ance, or contingent engagements of any kind, with the con- 
sent of the party holding such engagements, the receiver 
may cancel and discharge them by refunding to such party 
the premium or consideration paid thereon by the cor- 
poration, or so much thereof as shall be in the same pro- 
portion, to the time which remains of any risk assumed by 
such engagements, that the whole premium bears to the 
whole term of such risk. Upon such amount being paid by 
the receiver to the person holding or being the legal owner 
of such engagement, it shall be cancelled and discharged as 
against the receiver. (R. S. Sec. 5664; April 15, 1867, 64 v. 
fas, 817: 8. & S, 245.) 


Section 11952. (Receiver’s compensation.) In addition 
to his actual disbursements, the receiver shall be entitled to 
such commissions as the court allows not exceeding the sum 
allowed to executors or administrators, as well as reason- 
able counsel fees for services rendered him. (R. S. See. 
0665; April 15, 1867, 64 v. 153, §18; S. & S. 245.) 


Section 11953. (Receiver to retain money for certain pur- 
poses.) The receiver shali retain, out of the money in his 
hands, a sufficient amount to pay the sums which he is 
authorized to pay, for the purpose of canceling and dis- 
charging open or subsisting engagements. If a suit be pend- 
ing against the corporation or the receiver, for a demand 
he may retain the proportion which would belong to such 
demand if established, and for the necessary costs of the 
proceedings, to be applied according to the event of such 
suit, or distributed in a second or other dividend. (R. S. 
Sec. 5666; April 15, 1867, 64 v. 153, §§ 19, 20; S. & S. 245.) 


Section 11954. (How distribution to be made.) The re- 
ceiver shall distribute the residue of the money in his hands 
in the payment of obligations of the corporation exhibited 
by creditors, and ascertained in the following order: 

1. Debts entitled to a preference under the laws of the 
United States; 

2. Mortgages, judgments, and other liens on the real 
estate of the corporation, in the order of their priority; 

3d. Debts which are liens upon the capital stock or prop- 
erty of the corporation, other than real estate, in the order 
of their priority, and the extent of the value of the stock 
or other property on which they are liens. (R. S. See. 5667; 
April 15, 1867, 64 v. 158, § 21; 8. & S. 245.) 
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One unsecured creditor can not, by becoming a party and obtaining 
a judgment, obtain a preference over other unsecured creditors. 
In re Columbus Bicycle Co., I N. P. n. 8. 461; 14 L. D. 467 (C. P. 
1904). 


Section 11955. (When dividend may be made.) From 
time to time, the receiver may make dividends of the money 
in his hands, among the creditors of the corporation, until 
they are paid in full. No dividend shall be made to the 
stockholders of the corporation until after the final dividend 
to ereditors. If, after such final dividend, a surplus remains 
in the hands of the receiver, he shall distribute it among 
the stockholders, in proportion to the respective amounts 
paid in by them severally on their shares of stock. (R. S. 
See. 5668; April 15, 1867, 64 v. 153, § 23; S. & S. 246.) 


Distribution to stockholders, as part of principal or income of trust 
estate, by which stock is held. 
See Miller v. Miller, 13 N. P. n. s. I, 17-24 (1912); aff'd, 15 C. C. 
n. s. 481. 
Distribution among members of building and loan associations. 
See In re Home Mutual Ass’n, 3 N. P. 145; 4 L. D. 272 (1896). 


Section 11956. (Receiver to act on order of court.) The 
receiver shall be subject to the direction and control of the 
court as to the time of making dividends, both to the credit- 
ors and stockholders of the corporation, and as to the time 
of closing up its concerns and the rendering of his final 
accounts, and may be compelled to account at any time. He 
may be removed by the court; and a vacancy created by 
such removal, or by death, or otherwise, may be filled by 
the court. (R. S. Sec. 5669; April 15, 1867, 64 v. 153, §§ 24, 
25; 8. & S. 246.) 


Section 11957. (Account of receiver to court.) When 
required by the court, the receiver shall render to it a full 
and accurate account of all his proceedings, on oath, which 
may be referred to a referee or master commissioner to 
examine and report thereon. Before he renders such ac- 
count, he must insert a notice of his intention so to do, once 
a week, for three consecutive weeks, in a newspaper print- 
ed and of general circulation in the county wherein the 
principal place of business of the corporation is situated, 
specifying the time and place at which such account will 
be rendered. (R. S. Sec. 5670; April 15, 1867, 64 v. 153, 
§§ 26, 27; S. & S. 246.) 

Where exceptions are filed to the report of a receiver, it is error 


for the court to refuse to hear such exceptions, unless the parties excepting 
give bond conditioned for the payment of costs and interest on the cor 
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porate indebtedness, pending the hearing, in case the exceptions are not 
sustained. 
Russell v. Insurance Ass’n, 21 C. C. 472; 12 C. D. 82 (1901). 


Section 11958. (Report of referee on receiver’s ac- 
count.) The referee to whom such account is referred shall 
hear and examine the proofs, vouchers, and documents of- 
fered for or against it, and report thereon fully to the court. 
When the report is made, the court shall hear the allegations 
of all concerned therein, and allow or disallow the account, 
and may decree it to be final and conclusive upon all the 
creditors of the corporation, all persons who have claims 
against it, upon any open or subsisting engagement, and all 
stockholders of the corporation. (R. S. See. 5671; April 15, 
1367, 64 v. 153, §§ 28, 29; S. & S. 246.) 


Section 11959. (Further duties of receiver.) The re- 
ceiver also shall account, from time to time, in the same 
manner, and with like effect, for all money which comes to 
his hands after such account is rendered, and for all money 
retained by him for any of the purposes hereinbefore speci- 
fied, and pay into court all unclaimed dividends. (R. S. See. 
9672; April 15, 1867, 64 v. 153, §29; S. & S. 246.) 


Section 11960. (Stockholders’ suits to dissolve manu- 
facturing or mining companies.) Repealed May 31, 1911, 102 
v. 012. (R. 8. § 5673; April 10, 1896, 92 v. 1388; March 20, 
1875, 72 v. 67, §1.) 


Decisions under § 11960. Dissolution, if beneficial to stockholders, 
not refused because prejudicial to corporation. 
Summers v. Mfg. Co., 82 O. S. 338 (1910). 


Parties. Only the registered legal stockholders, and not equitable 
stockholders, entitled to take proceedings under this section. 

Armstrong v. Herancourt Brewing Co., 26 W. L. B. 39 (1891). 

In a proceeding under this section persons holding liens on the 
property of the defendant company were proper if not necessary parties. 

Mercantile Trust Co. v. Aetna Iron Works, 4 C. C. 579; 2 C. D. 718 

4 (1890). 
Creditor entitled, by ecross-petition, to reach stockholders’ liability. 

Peter v. Farrell, ete., Cor, 53 O. S. 534 (1895). 


Order to file inventory. Duty of court to make order. 

Armstrong v. Brewing Co., 53 O. S. 467, 477 (1895). 

Fitch v. Carriage Co., 19 C. C. 296; 10 C. D. 520 (1900). 

Not error to refuse to order corporate officers to file inventory under 
§ 11939 until plaintiffs had shown by evidence that dissolution was prob- 
ably beneficial to stockholders. 

Summers v. Mfg. Co., 82 O. S. 338 (1910). 


Joinder of actions. An action for dissolution could not be joined 
with one for relief against other defendants, directors and stockholders, 


based on fraud. 
Rabenstein v. Chicago, etc., Co., 8 N. P. 315; 11 L. D. 22 (1901). 
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Evidence. Evidence not admissible that majority stockholders had 
offered to fix a value on shares, if minority would buy or sell thereat. 
Summers v. Mfg. Co., 82 O. S. 338 (1910). 


Error. Motion for new trial necessary. 
Mercantile Trust Co. v. Iron Works, 4 C. C. 579, 589; 2 C. D. 718 
(1890). 

An Ohio corporation had not the right to refuse to make a disclosure 
of its condition in an action under this section, and therefore an order 
upon officers of a corporation requiring them to file in court an inventory, 
ete., was not an order affecting a substantial right, and not reviewable 
on error. 

Armstrong v. Herancourt Brewing Co., 53 O. S. 467 (1895). 


Dismissal. It seems that any of the petitioning stockholders had the 
right to withdraw and cease to prosecute the proceeding at any time before 
dissolution is ordered. 

See Herancourt Brewing Co. v. Armstrong, 6 C. C. 468; 3 C. D. 541 

(1892); reversed on other grounds, 53 Q. S. 467. 


Section 11961. (When the last board is without a quo- 
rum.) When the last board of directors or trustees of an 
expired or dissolved corporation, by the refusal or neglect 
of a part of such trustees to act, or for want of a quorum, 
becomes unable to act as trustees for closing the affairs of 
the corporation, any number of such last board of directors 
or trustees may apply to the common pleas court of the 
proper county to declare vacant the places of such directors 
or trustees as refuse or neglect to act. Such court may 
empower the remaining directors or trustees, not less than 
two in number, or appoint any other number of persons, not 
exceeding three, to perform the duties of trustees under 
the next preceding section. (R. S. See. 5676; February 21, 
1849, 47 v. 15, §1; S. & C. 365.) 


Section 11962. (Petitions under preceding section.) All 
applications under the next preceding section, shall be by 
petition, and the court hearing it, on the same petition, may 
make needful orders against former trustees, or against 
assignees of such corporation, for the conveyance of prop- 
erty by them held, for the assignment of rights in them 
vested, and for the delivery of all books and papers touch- 
ing the affairs of the corporation. Such order may be en- 
forced by process, or by its terms operate as a conveyance 
and transfer. (R. S. Sec. 5677; February 21, 1849, 47 v. 16, 
923, 9,. 6. .C. 365.) 


Section 11963. (Trustees appointed succeed to rights of 
predecessors.) The trustees so appointed, and their suc- 
cesors, shall succeed to all the rights vested in their predeces- 
sors, whether trustees or assignees. All securities and effects 
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by them held or acquired, and judgments recovered, whether 
in favor of the corporation to which they succeed, or in 
the names of its trustees shall inure to the succeeding trus- 
tees, and pass by operation of law as fully as if they were 
assigned. (RS. Sec. 5678; February 21, 1849, 47 v. 15, § 3. 
S. & C. 365.) 


Section 11964. (No action shall abate by dissolution of 
corporation.) No action pending in any court in favor of 
or against a corporation shall be discontinued or abate 
by its dissolution, whether the dissolution occurs by the 
expiration of its charter or otherwise. Such actions may be 
prosecuted to final judgment by the creditors, assignees, 
receivers, or trustees having the legal charge of the assets 
of the corporation, in its corporate name. (R. 8. See. 5679; 
March 10, 1843, 41 v. 52, §1; 40 v. 67, §14; S. & C. 363, 
364.) 

Where a corporation is liable in damages to an agent for wrongful dis- 
charge and is subsequently dissolved on petition of its stockholders, it 
remains liable to the party injured notwithstanding the dissolution. 

Tiffin Glass Co. v. Stoehr, 54 O. S. 157 (1896). 


No actions abate. 
See Lake Superior Iron Co. v. Brown, 44 Fed. 539 (1890). 


Construction of former acts. 
See Renick v. Bank of West Union, 13 Ohio 298 (1844). 
Miami Exporting Co. v. Gano, 13 Ohio 269 (1844). 
Stetson v. City Bank, 2 O. S. 167 (1853). 
Stetson v. City Bank, 12 O. S. 577 (1861). 


Section 11965. (Judgments by or against such corpor- 
ations.) Upon all judgments in favor of or against such a 
corporation, whether they exist at the time of the disso- 
lution or are obtained afterward in actions pending at that 
time, execution may be had, and satisfaction or performance 
of them enforced, by the creditors, assignees, receivers, or 
trustees having legal charge of the assets of the dissolved 
corporation, in the corporate name of the dissolved cor- 
poration. (R. S. See. 5680; March 10, 1843, 41 v. 52, §2; 8. 
& C. 364.) 


Section 11966. (Title to real estate.) The title to real 
estate belonging to such corporation at the time of its disso- 
lution, shall pass to the trustees of the corporation, who 
may sell and dispose of it in such manner, and on such 
terms, as they deem best for the interest of the ereditors, 
and stockholders, and, upon any sale, make a good and 
sufficient deed therefor. (R. S. Sec. 5681; March 10, 1843, 
41 y. 52, §4; 8S. & C. 364.) 
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Section 11967. (Trustees personally liable for an abuse 
of trust.) The trustees of such a corporation shall be sub- 
ject to the control of the court of common pleas, and be 
liable to be sued on behalf of any person interested, on ac- 
count of any neglect or omission of duty, or abuse of trust. 
Upon the removal of a trustee by the court for an abuse of 
trust, it may appoint a suitable person to fill the vacancy. 
Such trustee, for reasonable cause, upon the application of 
a creditor or stockholder, may be required by the court to 
give bond and security, in such amount, and subject to such 
conditions, as it directs. (R. 8. See. 5682; March 10, 1843, 
41 v. 52, §5; S. & C. 364.) 


Section 11968. (Dissolved ‘corporation may prosecute ac- 
tion in its own name.) After its dissolution, whether oc- 
eurring by the expiration of its charter or otherwise, a cor- 
poration may prosecute an action in and by its corporate 
name, for the use of the party entitled to receive the pro- 
ceeds thereof, upon causes of action accrued, or which, but 
for such dissolution, would have accrued, in favor of the 
corporation, the same as if it were not dissolved. (R. S. 
See. 5683; March 21, 1850, 48 v. 90, §1; S. & C. 365.) 


A corporation may sue its officers for losses caused by negligence. 
Kalb v. American N. B., 21 C. C. 1, 6; 11 C. D. 437 (1900). 
Suits by trustees or receivers under former statutes. 
See Martin v. Bank, 13 Ohio 250 (1844). 
Exporting Co, v. Gano, 13 Ohio 269 (1844). 


Section 11969. (May be sued by corporate name.) Such 
dissolved corporation may be sued by its corporate name, 
for or upon a cause of action accrued, or which, but for 
the dissolution, would have accrued against it, in the same 
manner, and with the like effect, as if it were not dissolved. 
Process by which an action is instituted against it may be 
served by the sheriff, or other proper officer, by delivering 
a copy thereof to an assignee, trustee, receiver thereof, or 
person having charge of its assets, or by leaving such copy 
at his residence. (R. S. See. 5684; March 21, 1850, 48 v. 
90, §2; 8. & C. 366.) 


Jurisdiction may be obtained, under this section, over a defunct cor- 
poration, by service on the receiver or trustee. 

Lerenman v. Insurance Co., 11 N. P. n. s. 58; 21 L. D. 269 (1910). 

Taxes. Claims and defenses. Rep. Atty. Gen. 1913, p. 604. 


_ Section 11970. (Judgments may be revived.) Judgments 
in favor of or against a dissolved corporation, whether ren- 


sce 
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dered before or after dissolution, and which become dormant, 
may be revived in favor of or against it, as the case may 
be, in and by its corporate name, in the same manner, and 
with the like effect, as if it were not dissolved. In all cases 
of such judgments against such corporation, the writ of 
summons or other process must be served in the manner 
prescribed in the next preceding section. (R. S. See. 5685; 
March 21, 1850, 48 v. 90, §3; S. & C. 366.) 


Section 11971. (Error may be prosecuted.) Petitions in 
error upon judgments may be prosecuted in favor of or 
against such dissolved corporation, and by its corporate 
name, as if it were not dissolved. Process thereon against 
it shall be served in the manner prescribed in section eleven 
thousand nine hundred and sixty nine. (R. S. See. 5686; 
March 21, 1850, 48 v. 90, § 4; 8S. & C. 366.) 


Section 11972. (Directors may appoint trustees.) The 
board of directors or other officers having the control and 
management of a corporation in this state, may appoint 
three trustees to adjust and settle its affairs. The trustees 
so appointed shall be authorized to use the corporate name 
for such period as may be necessary for the adjustment 
and settlement of its affairs, by suit or otherwise. (R. S. 
Sec. 5687; May 1, 1852, 50 v. 272, §2; S. & C. 367.) 


Where a corporation is in voluntary liquidation under this section, 
in good faith, a court of equity will not interfere unless it appears that 
the remedy furnished by the statute is inadequate. 

+ North Fairmount, etc., Co. v. Rehn, 6 N. P. 185; 8 L. D. 594 (1899) 


Section 11973. (Removal and duties of trustees.) The 
trustees so appointed shall report annually to the stockhold- 
ers of the corporation a full and succinct statement of its 
affairs. A majority in interest of the stockholders may re- 
move a trustee, or appoint a person to a vacaney occasioned 
by the death, resignation, or removal of a trustee. (R. S. 
Sec. 5688; May 1, 1852, 50 v. 272, §§ 3, 4; S. & C. 367.) 


Section 11974. (Certificate of dissolution, or revocation 
to be filed with secretary of state.) In case of dissolution or 
revocation of its charter, every domestic corporation shall 
file with the secretary of state a certificate thereof. If the 
dissolution is by voluntary action of the corporation, such 
certificate shall be signed by the president and secretary of 
the corporation. (R. S. See. 2780-31; April 25, 1904, 97 v. 
383, §8; April 11, 1902, 95 v. 127.) 
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Certificate, from tax commission, as to reports and taxes, as con- 
dition precedent to filing certificate of dissolution, see § 5521. 

Incorporators who have filed articles of incorporation but have 
done nothing further toward organization may file with the secretary 
of state a certificate of abandonment of purpose to form the corpo- 
tration. Opins. Atty. Gen. 1915, p. 137. 


Section 11975. (By whom certificate made when dissolved 
by court.) In case of dissolution or revocation of charter by 
action of a competent court, or the winding up of a cor- 
poration either domestic or foreign, by proceedings in assign- 
ment or bankruptey, such certificate shall be signed by the 
elerk of the court in which such proceedings were had. 
The fees for making and filing it, shall be taxed as costs in 
the proceeding, be paid out of the corporate funds, and 
have the same priority as other costs. (R. 8S. See. 2780-31; 
April 25, 1904, 97 v. 388, § 8; April 11, 1902, 95 v. 127.) 


This section does not impose a continuing liability for franchise 
taxes until the certificate of dissolution is filed, where the trustee in 
bankruptcy does not continue the corporate business, but merely 
liquidates the assets for ereditors. State v. Harris, 229 Fed. 892; 14 
O. L. R. 95 (C. C. A. Ohio 1916). See Rep. Atty. Gen. 1912, p. 17% 
See also note to § 5495. 

A certificate from the tax commission under § 5521 is required in 
cases of dissolution by judicial proceedings as well as in voluntary 
dissolution. Rep. Atty. Gen. 1912, pp. 17, 67. 

3ut a judgment of dissolution or revocation under § 11943, or 
other judicial proceedings, terminates the corporate existence, although 
no certificate is filed at the time with the secretary of state. Rep. 
Atty. Gen. 1912, p. 67. 

Where the superintendent of banks has taken possession of a 
bank, he may, if it is hopelessly insolvent, obtain an order of dissolu- 
tion from the common pleas court of the county in which the bank 
had its principal office, and cause a certificate to be filed under § 11975. 
If the bank is solvent, such order may be obtained and the certifi- 
cate filed after the meeting of stockholders provided for in § 710-102. 
Rep. Atty. Gen. 1914, p. 1065. 


Section 11976. (Foreign corporations retiring from state 
shall file certificate.) When it retires from business in this 
state, every foreign corporation is required to file with the 
secretary of state a certificate, to that effect, signed by the 
president and secretary of the corporation. (R. S. See. 
2780-31; April 25, 1904, 97 v. 383, §8; April 11, 1902, 95 
v. 127.) 

‘Retirement from business’’ under §§5520 and 11976 refers t0 
retirement from the exercise of the privilege covered by § 183 et seq 
When a corporation retires from business in the state it may have 


its registration under §178 et seq. continued. Rep. Atty. Gen. 1914, 
De ey: 


Section 11977. (Fee for filing certificate.) The fee for fil- 


i 
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ing certificates of dissolution, revocation of charter, or retire- 
ment of corporations, for profit, shall be five dollars ; for 
filing certificates of corporations, not for profit, one dollar, 
which is shown to be not in active existence subsequent to 
April 11, 1902, may be surrendered on the payment of en 
dollar and on proof as otherwise provided by law. (R. S. 
Sec. 2780-31; April 25, 1904, 97 v. 383, §8; April 11, 1909, 
95 v. 127.) 


Section 11978. (Mere retirement from business or volun 
tary dissolution of corporation!) The mere retirement from 
business or voluntary dissolution of a domestic or foreign 
corporation without filing the certificate pruvided for in 
sections eleven thousand nine hundred and _ seventy-four, 
eleven thousand nine hundred and seventy-five, and eleven 
thousand nine hundred and seventy-six, shall not exempt 
it from the requirements to make reports and pay fees in 
accordance with the provisions of the next four preceding 
sections. (R. 8. Sec. 2780-31; April 25, 1904, 97 v. 383, § 8; 
mpril 11, 1902, 95 v. 127.) 

Section 5520 relates only to cases of voluntary dissolution. <A 
judgment of dissolution or revocation of charter, in a judicial proceed- 
ing, terminates the corporate existence, and there is no further obli- 


gation to make reports and pay taxes, although no certificate is filed 
under §11975. Rep. Atty. Gen. 1912, p. 67. 


TO CURE ERRORS AND OMISSIONS 


12210. Intention of parties. § 12212. Where petition to be filed. 

12211. Certain errors, defects, § 12213. How service to be made. 
and omissions may be § 12214. Judgment of the court, 
corrected. and its effect. 


Section 12210. (Intention of parties.) When, in an in- 
strument in writing, or in a proceeding, there is an omission, 
defect, or error, by reason of the inadvertence of an officer, 
or of a party, person, or body corporate, whereby it is not in 
strict conformity with the laws of this state, the courts of 
this state may give full effect to such instrument or pro- 
ceeding, according to the true, manifest intention of the 
parties thereto. (R. S. See. 5867; March 10, 1859, 56 v. 40, 
81; 8. & C. 1172.) 


See Warner v. Callender, 20 O. S. 190 ( 
Spinning v. Home, etc., Ass’n, 26 0. & = 
Clark v. Thomas, 34 O. S. 46, 59 (1877 


Section 12211. (Certain errors, defects, and omissions 
may be corrected.) When such error, omission, or defect 
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occurs in an instrument or proceeding which is required 
to be made a matter of record, a party, person, body cor- 
porate, or persons intending and undertaking to become a 
body corporate, having or claiming an interest in the cor- 
rection of such error, omission, or defect, may file a petition 
in the court of common pleas, setting forth particularly 
the error, defect, or omission complained of, and asking an 
order for its correction. (R. S. See. 5868; March 10, 1859, 
56 v. 40, §2: S.-& Cr 1li2) 


Section 12212. (Where petition to be filed.) When the 
record to be corrected is in any way connected with a body 
corporate, the petition shall be filed in the county wherein 
the principal office of such corporation is located, and in all 
other cases, in the county wherein the record is kept. (R. 
S. Sec. 5869; March 10, 1859, 56 v. 40, §3; 8. & C. 1173.) 


Section 12213. (How service to be made.) When the 
application is made by a body corporate, or by persons in- 
tending and undertaking to become such, notice of the 
application, specifying the error, defect, or omission com- 
plained of, and the time and place of hearing it shall be 
published for six consecutive weeks, in some newspaper of 
eeneral circulation in the county where the application is 
made. In all other cases service shall be made in the man- 
ner prescribed by law for making service in civil actions. 
(R. 8. See. 5870; March 10, 1859, 56 v. 40, §2; S. & C. 1172.) 


Section 12214. (Judgment of the court, and its effect.) 
Upon being satisfied that such mistake, error or omission, 
was made, the court shall make an order to correct it, which 
order shall be filed in the office wherein such record is re- 
quired to be kept. From and after such filing, such record, 
and the order correcting it, shall be received as evidence in 
all cases, in all courts, the same as if no such error, omission, 
or defect ever existed. (R. S. Sec. 5871; March 10, 1859; 56 
y. 40, §2; 8. & C, 1172.) 
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PROCEEDINGS IN QUO WARRANTO. 


§ 12303. Proceedings against a per- § 12323. Judgment when corpora- 
son. : ation has forfeited its 

§ 12304. Against a corporation. rights. 

§ 12305. Who may commence ac- § 12324. Other acts. 
tion. § 12325. Dissolution of corpora- 

§ 12306. Upon whose relation. tions; appointment of 

§ 12307. In case of usurpation of trustees by court. 
office. § 12326. Remandinge to common 

§ 12308. When to prosecute in ab- pleas. 
sence of prosecuting at- § 12327. Order of court, effect of. 
torney. § 12328. Duties of trustees, as to 

§ 12309. Petition against person notice of court_order. 
for usurpation of office. § 12329. Rejected claims. 

§ 12310. All claimants to be made § 12330. Powers of trustee. 
defendants. § 12331. Demands by trustee. 

§ 12311. Actions in quo warranto § 12332. Report to court. 
where brought. § 12333. Application of this amend- 

§ 12312. Leave to file’ petition; ment. 
notice. § 12334. Contempt not to give pos- 

§ 12313. Issue of summons and ser- session to trustees. 
vice. § 12335. Costs. 

§ 12314. Service by publication. § 12336. How order to deliver 

§ 12315. Pleadings after petition. property enforced. 

§ 12316. Court may extend time for § 12337. Injunction in certain 
pleading. cases, 

§ 12317. Judgment where office, § 12338. Court may require bank 
franchise, ete., found to directors to give security. 
have been usurped. § 12339. Directors may be enjoined 

§ 12318. Judgment where director from borrowing or issu- 
of a corporation found to ing money, etc. 
have been illegally § 12340. Limitations. 
elected. § 12341. Action for damages 

§ 12319. When court may order against officers, ete, of 
new election. ousted corporations. 


§ 12320. Rights of person adjudged § 12342. Cumulative remedy. 
to be entitled to an office. § 12843. Disposition of fines. 
§ 12321. Action for damages. § 12344. Actions under this chapter 
© 12322. re oop rcs of court to have precedence, etc. 
enforced. 


Section 12303. (Proceedings against a person.) A civil 
action may be brought in the name of the state: 

1. Against a person who usurps, intrudes into, or un- 
lawfully holds or exercises, a public office, civil or military, 
or a franchise, within this state, or an office in a corporation 
ereated by the authority of this state; 

2. Against a public officer, civil or military, who does or 
suffers an act which, by the provisions of law, work a for- 
feiture of his office; 

3. Against an association of persons who act as a cor- 
poration within this state without being legally incorporated. 
(R. 8S. Sec. 6760; March 17, 1838, 36 v. 68, §1; S. & C. 1264.) 


USURPATION OF CORPORATE OFFICE. 


In general the proper proceeding to test the validity of an election 
of directors is a proceeding in quo warranto. 

$$ 12318, 12319. 

Hullman v. Honeamp. 5 0. S. 237 (1855). 

Presbyterian Soc. v. Smithers. 12 0. S. 248 (1861). 

See State v. Bonnell, 35 O. S. 10 (1878). 
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Where an election is held invalid the court may, in its discretion, 
order a new election. 

§ 12319. 

Henderson v. Hogan, 1 W. L. B. 227 (Dist. Ct. 1876). 


When term of office has expired. A proceeding can not be main- 
tained where the term of office has expired or is about to expire. 

State v. Ward, 17 O. S. 5438, 548 (1867). 

State v. Jacobs, 17 Ohio 143 (1848). 


Pleading. Where the information avers continued usurpation of the 
office of directors, the answer must set out expressly the continuance of 
every qualification necessary to the enjoyment of the office. It is not 
sufficient to state the qualifications necessary to appointment, and rely 
upon the presumption of their continuance. 

State v. Beecher, 15 Ohio 723 (1846). 


Resignation no defense. The resignation of defendants, after they 
have been served with process in a quo warranto proceeding, in which 
they are charged with usurping an office, constitutes no answer to the in- 
formation. Their successors, as to the unoccupied term, stand in their 
shoes, and will be bound by the judgment. 

State v. McDaniel, 22 O. 8. 354 (1872). 


Other remedies to try title to corporate office. 
See note to § 8647, page 998. 


UNLAWFUL EXERCISE OR USURPATION OF FRANCHISE. 


The authority of foreign insurance companies to do business in the 
state is a franchise, the right to exercise which may be tested under 
this section. 

State v. Ackerman, 51 O. S. 163 (1894). 

Where the acts complained of are authorized by an amendment of a 
statute, passed while the quo warranto proceeding is pending, the de- 
fendant may be entitled to the benefit of the amendment. 

State v. Mutual, etc., Ass’n, 26 O. S. 19 (1875). 

Where in a quo warranto proceeding brought against a corporation 
in its corporate name, charging a usurpation of certain corporate fran- 
chises, the defendant answered, pleading in a corporate capacity, and 
setting up its character, it is not competent for the state, by replication, 
to deny the corporate existence of the defendant. Where the franchise 
to be a corporation is intended to be drawn into question, the proceeding 
should be against the individuals who usurp such franchise. 

State, ex rel., v; Coke Co., 18 ©, S. 262) (1868). 

But a proceeding to oust a eorporation from the exercise of fran- 
chises which it usurps should be against the corporation and not against’ 
individuals. 

State, ex rel.. v. Taylor, 25 O. S. 279 (1874). 

Where an information in the nature of a quo warranto was filed 
against a corporation, by its corporate name, calling upon it to show 
by what warrant it claims to be a corporation and to exercise corporate 
powers. and the defendant pleaded an act of the legislature granting to 
it the franchises named in the information, it is competent for ‘the relator, 
by way of replication, to aver cause of forfeiture and to pray for a judg: 
ment of dissolution. 

State v. Canal Co., 23 0, S. 121 (1872). 

The rule of pleading established by the above case was held not to 
be changed since a quo warranto proceeding has become a civil action. 


State, ex rel., v. Road Co., 18 C. C. 375; 7 C. D. 453 (1896). 


i 
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ASSOCIATIONS OF PERSONS ASSUMING TO ACT AS A CORPORATION, 


To bring a case within this section it is not necessary that the asso- 
ciation or persons composing it claim to act as a corporation, or assume to 
do so; it is sufficient if the acts are such as appertain to corporations, or 
are done after the manner of corporations, 

State, ex rel., v. Ackerman, 51 O. S. 163 (1894). 

Where the franchise to be a corporation is intended to be drawn 
in question, the proceeding should, under our statutes, be against the 
individuals who usurp such franchise. 

State, ex rel., v. Coke Co., 18 O. S. 262 (1868). 

See State, ex rel., v. Robinson, 12 W. L. B, 269 (1884). 

Where, in a proceeding in quo warranto, certain named persons, and 
others said to be too numerous to be brought upon the record, were 
eharged with usurping the franchise of being a corporation, and the 
defendants named plead that they were the directors of the corporation, 
without denying that they were corporators therein, and averred the 
legal existence of the corporation, in the absence of allegations or proof 
to the contrary, the defendants are to be regarded as claiming to he 
members of the corporation. 

State, ex rel., v. Sherman, 22 O. S. 411 (1872). 


Trusts as business organizations. An unincorporated association, 
organized under a written agreement adopting a fictitious name, and 
providing that its property shall be held and business transacted by 
trustees, for beneficiaries to whom transferable shares are issued, with 
annual elections at which the shareholders are entitled to vote for 
and elect new trustees, and providing that the shareholders are not to 
be personally liable for the debts of the association, is, in the opinion 
of the attorney general, an unauthorized association under § 12303, 
having no right to transact business in Ohio and ineligible to be li- 
censed under the Blue Sky law as a dealer in securities. Opins. Atty. 
Gen. 1919, p. 1023; Elliott’s Blue Sky Laws, p. 706. See also Opins. 
Atty. Gen. 1915, p. 171; State v. Ackerman, 51 O. S. 163. For contra 
Opinion, see article by Edward C. Daoust, 18 O. L. R. 526. 


PLEADING AND PRACTICE. 


Pleading in general. Quo warranto is a civil action, by the pro- 
visions of this section. 

State, ex rel., v. Thompson, 34 O. S. 365 (1878). 

State v. Cash Register Co., 13 C. C. n. s. 73: 21 C. D. 637 (1910). 

But is nevertheless a special proceeding, and the cause of action 
must be in harmony with the statutory subject of action. State v. 
Electric Co., 104 O. S. 120 (1922). 

Formerly the common law system of pleading was followed and 
pleadings were not governed by the code. 

State, ex rel., v. McDaniel, 22 O. S. 354 (1872). 

State, ex rel., v. Taylor, 25 O. S. 279 (1874). 

Redundant and irrelevant matter in the petition prejudicial to the 
defendant may be stricken out, on motion. 

State v. Cash Register Co., 13 C. C. n. s. 73; 21 C. D. 637 (1910). 

State v. Gas & Electric Co., 138 C. C. n. s. 12 (1910). 

Usurpation and misuser of corporate powers and franchises, and the 
exercise of privileges and franchises prohibited by law, may be alleged 
in the petition in general terms, without specifying in detail the particu- 
lars thereof. But where such allegations in general terms in a petition 
are followed by specification in detail of some of the particulars, the 
specification of particulars, if pertinent to the inquiry, are not preju- 
dicial and will not be stricken out on motion. 
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State, ex rel., v. Cash Register Co., 13 C. C. n. s. 73; 21° G3" 
637 (1910). 
The strictness and certainty of an indictment are not required. 
State v. Commercial Bank, 10 Ohio 535 (1844). 


Right to jury trial. In a proceeding to determine the title to pub- 
lie office neither party is entitled to trial by jury. 

Mason v. State, 58 O. S. 30 (1898). 

And in a proceeding to forfeit a corporate franchise, neither party 
is entitled to a jury trial, State v. Toledo Gardners’ Exchange, 13 
Ohio App. 250 (1919). 

It is said that where the constitutional right to a jury trial is 
recognized, the right to empanel a jury to try issues of fact is inherent 
in the exercise of jurisdiction in quo warranto. 

See Turnpike Co. v. Waechter, 2 C. C. n. s. 21; 15 C. D. 605 (1903)8 


Burden of proof—right to open and close. The burden is on the 
defendants to show by what authority they claim to exercise the powers 
complained of, and they are entitled to open and close the argument. 

State, ex rel., v. Vanderbilt, 37 O. S. 590, 631 (1882). 


Section 12304. (Against a corporation.) A like action 
may be brought against a corporation: 

1. When it has offended against a provision of an act for 
its creation or renewal, or any act altering or amending such 
acts ; 

29. When it has forfeited its privileges and franchises by 
non-user ; 

3. When it has committed or omitted an act which 
amounts to a surrender of its corporate rights, privileges, 
and franchises ; 

4. When it has misused a franchise, privilege, or right 
conferred upon it by law, or when it claims or holds by con- 
tract or otherwise, or has exercised a franchise, privilege, or 
right in contravention of law. (R. S. Sec. 6761; March o 
1881, 78 v. 43; R. S. 1880; March 17, 1838, 36 v. 68, §8; 8. & 
C. 1266.) 


What can not be determined in quo warranto proceeding. 


Rights and liabilities of third persons. 

Society Perun v. Cleveland, 43 O. S. 481 (1885). 

See State v. Railway, 13 C. C. n. s. 145 (1909). 

Rights of stockholders and policyholders in quo warranto procee- 
ing against insurance company. 
State, ex rel., v. Insurance Co., 13 C. C. n. s. 49; 22 C. D. 262 (1910) ; 

aff'd, 64 O. 8S. 272. 
Bell v. Insurance Co., 14 C. C. n. s. 385 (1911). 
The object of quo warranto proceedings is not to divest the com 
pany of its title to property, unless acquired by a usurpation of the 
proprietary rights of the state, and a prayer that the company be ousted 
from the right to use the lands of the relator for a private purpose 1}* 
in effect, a prayer for the possession of the lands, and not within the 
purpose of a proceeding in quo warranto. 
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State, ex rel., v. Railroad Co., 50 O. S, 23a (1893). 
Quo warranto is not a remedy for enforcing a contract. 
State, ex rel., v. Railroad Co., 50 O. S. 239 (1893). 
See State v. Light Co, 3 C. C. n. s. 285; 13 C. D. 603 (1902) ; 
reversed, without report, 73 O. S. 356. 
State v. Traction Co., 18 C. C. 490, 498; 10 CG. D. 212 (1899) ; 
afi’d, no rep., 84 O. S. 459. 


Foreign corporations. A foreign corporation exercising in this state 
franchises and privileges without authority of law pray be ousted there- 
trom under this section. 

State, ex rel., v. Insurance Co., 49 O. S. 440 (1892). 

State, ex rel., v. Life Ins. Co., 47 O. S. 167 (1890). 


NON-USER OF FRANCHISES. 


See also §§ 12323, 12340. 

A corporation which fails to complete its organization by the elee- 
tion of directors is liable to ouster for misuse or non-use of its franchise. 

See State, ex rel., v. Robinson, 12 W. L. B. 269 (1884). 

Irregularities and omissions of statutory requirements, in the organ- 
ization of a corporation not for profit, are not a suflicient basis for 5) 
judgment of ouster, where they were due to inadvertence and not to a 
design to evade the law. 

State, ex rel., v. Burial Ass’n, 8 C. C. n. s. 233; 18 C. D. 397 (1906) ; 

(dismissed in supreme court for want of jurisdiction, 4 O. 
Tis Res, S08) 

Where an educational corporation, chartered to maintain both class- 
ical and agricultural departments, maintained a competent agricultural 
instructor, the court refused to forfeit its charter because of a partial 
decay of its agricultural department caused by students refusing to take 
that course. 

State v. College, 32 O. S. 487 (1877). 


MISUSER OF FRANCHISE, ETC. 


Exclusion of directors. A proceeding under this section may 
be brought to prevent the corporation from excluding legally elected 
directors from the exercise of their duties, and in such a proceeding the 
persons permitted to act as directors are proper parties. 
State, ex rel., v. Ohio, ete., Ry. Co, 6 C. C. 412; 3.C. D.516 (1892). 
See State, ex rel., v. Smith, 6 C. C. 410 (1892). 


Misuser by railroad company, A railroad company assumes 
the performance of duties for the benefit cf the public generally. When 
such corporation, for a period of five years, fails to construct the line of 
railroad named in its charter, but condemns private property and con- 
structs a railroad wholly unsuited to the wants of the public, and for 
the benefit only of the coal mines, owned and operated by the principal 
stockholders of such railroad company, it is a misuse of its corporate 
powers, franchises and_ privileges. 

State v. Railway Co., 40 0. S. 504 (1884). 

See State, ex rel., v. Railroad Co., 50 O. S. 239 (1893). 

Building of a bridge across a navigable river, without permission 
of the board of public works, is a misuse of a franchise. 

Railway v. State, 33 W. L. B. 169 (1894). 


Misuser by interurban railway. Failure to pave between 
tracks in accordance with its franchise may amount to misuser. State 
v. Electric Co., 104 O. S. 120 (1922). 
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Conducting unlawful business. Where the manner of con- 
ducting a business, which the state’s charter gives power to a company 
to conduct as a corporation, is in disregard and defiance of the laws of 
the state relating to that business, an abuse of the power results, and 
quo warranto may properly be invoked to stop the abuse, and if the 
abuse is flagrant, to oust the corporation. 
(Illegal manufacture and sale of oleomargarine. ) 

State, ex rel., v. Capital Dairy Co., 62 O. S. 350 (1900) ; affirmed, 

183 U. 8. 238. 

(Lottery. ) 

State, ex rel., v. Investment Co., 64 O. S283 LOOM). 


—., Violation of anti-trust act. 


See § 6400 and note. 

Quo warranto was held to be a proper method of testing the con- 
stitutionality of the anti-trust act. 

State v. Pipe Line Co., 61 O. S. 520 (1899). 


——, Misuser by college. Where the trustees of an incorporated 
educational institution sign diplomas in blank and leave them within 
the control of one of its officers who sells them and thus confers degrees 
without merit, there is such a misuse of power conferred as requires 
the dissolution of the corporation. 

State v. College Co., 63 O. S. 341 (1900). 


EXERCISE OR CLAIM OF ILLEGAL FRANCHISE, PRIVILEGE, ETC. 


Meaning of “privilege.” 
See State v. Railway Co., 53 O. S. 189, 240 (1895). 


Discrimination in rates. A company operating as a common 
earrier has no right to discriminate in its freight rates between shippers, 
and where such a company, for instanee, fixes a rate of freight for carrying 
petroleum oil in tank ears, substantially lower than its rate for trans- 
porting it in barrels in carload lots, it is exercising a franchise, privilege 
or right in contravention of law under this section. 

State, ex rel., v. Railway Co., 47 O. S. 130 (1890). 

See State, ex rel., v. Gas & Electric Co., 13 C. C. n. s. 12 (1910). 


Eminent domain. A proceeding in quo warranto is the only 
direct method of testing the right of a corporation to exercise the power 
of eminent domain, and such proceeding is not barred by a judgment of 
the probate court under § 11046 as to such right. 
State. ex rel., v. Salem Water Co., 5 C. C. 58: 3 C. D. 30 (1890). 
See Cemetery Assn. v. Traction Co., 93 O. 8S. 161. 


Railway relief association. Quo warranto lies to oust a 
railway relief association, organized and maintained in violation of G. 
C. § 9010. 


“State, ex rel., v. Railways, 13 C. C. n. s. 37 (1909). 


Franchise of public service corporation in streets. A pro 
ceeding in quo waranto may be brought against a public service corpora 
tion using streets in a manner not authorized by its franchise or license 
from the municipality, or without a franchise. 
(Street railway.) 

State v. Traction Co., 18 C. C. 490, 498, 499; 10 C. D. 212 (1899); 

affirmed, 64 O. S. 272. 
State v. Electric Co., 104 O. 8. 120 (1920). 
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State v. Light Co. 3 CO. C. n. s. 285; 13 C. D. 603. 
(Telephone company.) 
State v. Telephone Co., 11 C. C. 55; 5 C. D. 311 (1895); s. «., 
14 C, C. 278. 
State v. Telephone Co., 72 O. S. 60. 
See State, ex rel., v. Railroad Co., 6 C. C. 318 (1891); aff’d, no 
rep, 2? W.i, B; 64, 
Hamilton v. Coke Co., 8 N. P. BAT TI Ee De 61s (O PH, 
(Gas company.) 
See State, ex rel., v. Cincinnati, ete., Coke Co., 18 O. S. 262 (1868). 
State, ex rel., v. Ironton Gas Oot OFS! 45 (C1881, 
Quo warranto was held to be the proper remedy where a consoli- 
dated street railway company charged excessive and illegal rates, 
State v. Railway & Light Co., 3 C. C. ns. 285; 13 C. D. 603 (1902) ; 
reversed, without report, 73 O. S. 356. 
See State v. Telephone Co., 72 O. S. 60 (1905). 


License to insurance company. Quo warranto is the proper 
remedy to test the validity of a license issued to an insurance com- 
pany. State v. Gearheart, 104 O. S. 422 (1922). 


Power of railroad company to hold canal lands. An action 

in quo warranto will lie aginst a railroad corporation to contest its claim 

to exercise a right or privilege to or in the canal lands of the state. 
State, ex rel., v. Railway Co., 53 O. S. 189 (1895). 


Directors or trustees exceeding powers. Quo warranto does 

not lie to prevent directors from exceeding their powers. Injunction 

is the proper remedy and the trustees or directors are necessary parties. 
State v. Toledo, 3 C. C. n. gs. AOS len. 82 an o02) 


Effect of intention. A mere intention on the part of a railroad 
company to violate its public duties does not change the legal status 
of the company, or afford ground for the forfeiture of its charter. 

Railway Co. vy. Railway Co., 6 C. C. n. s. 537; 15 ©. D. 705 (1902) ; 

aff'd, no rep., 67 O. S. 523. 

Where a company misuses its corporate privileges in such way as to 
be a public abuse, the writ must issue regardless of intention. 

State v. Investment Co., 64 O. S. 283, 317 (1901). 

But intention may have an effect on what judgment is rendered. 

See State v. Railway, 12 C. C. n. s. 49; 21 C. D. 175 (1909). 

State v. Burial Ass’n, 8 C. GC. n. s. 2338; 8 C. D. 397 (1906). 


DEFENSES. 


—. Statute of limitations. 
See § 12340. 


Engagement in interstate commerce. A _ railroad company 
misusing its franchise, privileges or right is subject to a proceeding under 
this section, though it may be engaged in interstate commerce and the 
misuser or usurpation to be corrected relates to and concerns that traffic, 
State, ex rel., v. Cincinnati, ete., Ry. @o., 47 0. S: 130 (1890). 
See State v. Penna. Oo., 27 O. C. A. 172; 29 G. D. 286; aff’d, 88 
O. S. 540. 
State v. Railroad, 8 Ohio App. 450; 28 O. C. A. 241. 


License to insurance, etc., company. The issuing of a li- 
cense to a foreign insurance company is not a bar to quo warranto pro- 
ceedings. 

State, ex rel., v. Insurance Co., 49 O. S. 440 (1892). 

State, ex rel., v. Investment Co., 64 O. S. 283, 318 (1901). 
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Same acts punishable criminally, The mere fact that the 
criminal laws of the state provide a punishment for certain acts is no 
bar to a proceeding in quo warranto to oust a corporation engaged in 
such acts. 

State, ex rel., v. Capital Dairy Co., 62 O. S. 350 (1900). 


Res adjudicata. A judgment rendered in an inferior court in 
favor of a defendant corporation, upon an information in the nature of a 
quo warranto, filed by a county prosecuting attorney, upon an individual 
relation, is not a bar to a subsequent information of a similar character, 
filed by the attorney general, in the exercise of the discretion given him 
by the statute. 

See State ex rel., v. Coke Co., 18 O. S. 262 (1868). 

A judgment of the probate court in an appropriation proceeding 
by a corporation, to the effect that a corporation had a right to make 
the appropriation, is not a bar to a quo warranto proceeding to deter- 
mine its right to exercise the power of eminent domain. 

State v. Salem Water Co., 5 C. C. 58; 3 C. D. 30 (1890). 


PLEADING. 


See also note to § 12303. 

When an information in the nature of a quo warranto is filed against 
a corporation by its corporate name, calling upon it to show by what 
warrant it claims to be a corporation, ana to exercise corporate powers, 
and the defendant pleads an act of the legislature granting to it the 
franchise named in the information, it is competent for the relator, by 
way of replication, to aver a cause of forfeiture, and to pray for a judg- 
ment of dissolution. 

State, ex rel., v. Canal Co., 23 O. S. 121 (1872). 

State, ex rel., v. Road Co., 13 C. C. 375 (1889). 

State, ex rel., v. Commercial Bank, 10 Ohio 535, 541 (1841). 

See State, ex rel., v. American, etc., College, 8 A. L. Rec. 422 (1879). 

Where proceedings are instituted by the state against a corporation, 
by its corporate name, charging a usurpation of certain corporate fran- 
chises, it is not competent for the state, by way of replication, to deny 
the corporate existence of the defendant. 

State, ex rel., v. Coke Co., 18 O. S. 262 (1868). 

See State, ex rel., v. Canal Co., 23 O. S. 121, 126 (1872). 

Where the action is against the corporation for exercising franchises 
not conferred by law, the corporate existence of the defendant should 
be alleged. 

State v. Granville, ete., Society, 11 Ohio 1, 9 (1841). 

The inquiry is limited to the charges in the petition and matters 
set up in the answer are only material as showing warrant of law for 
exercising the power claimed to be usurped. 

State v. Cincinnati, 23 O. S. 445 (1872). 


PARTIES. 


See also §§ 12305, 12306, 12307. 

A proceeding against the individuals composing a corporation for a 
nonuser or misuser of franchises is bad on demurrer. The action should 
be against the corporation after it comes into existence. 

State, ex rel., v. Robinson, 12 W. L. B. 269 (1884). 

State, ex rel., v. Taylor, 25 O. 8. 279 (1874). 


_ Section 12305. (Who may commence action.) When 
directed by the governor, supreme court, or general as 


ee 
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sembly, the attorney-general, or a prosecuting attorney, shall 
commence such action, When, upon complaint, or otherwise, 
either of such officers has good reason to believe that any 
case specified in the next preceding section can be establish- 
ed by proof, he shall commence an action. (R. S. Sec. 6762; 
May 1, 1852, 50 v. 267, §§ 9, 10, 11, 12; March 17, 1838, 36 
v. 68, §§1, 8; S. & C. 1264; S. & C. 1266.) 


The judges of the supreme court, in their private capacity, have no 
power to direct proceedings in quo warranto. 

Railroad Co. v. State, 10 Ohio 360 (1841). 

The power of the supreme court should, as a general rule, be exer- 
cised only when something relating to the court, or its business, renders 
it necessary or advisable. 

Thompson v. Watson, 48 O. S. 552 (1891). 

State, ex rel., v. Taylor, 50 O. S. 120 (1893). 

Any citizen of Ohio may, as a matter of right and without leave 
granted, invoke the original jurisdiction of the supreme court. State 
v. Fender, 106 O. S. 191’ (1922). 

‘ For rule prior to 1912 amendment to the state constitution, see 
State v. Thompson, 34 O. S. 365 (1878). 

The prosecuting attorney need not verify the petition or give security 
for costs. § 12307 does not apply. 

State v. Sullivan, 15 C. ©. 477; 8 C. D. 346 (1897). 

A prosecuting attorney may maintain a quo warranto proceeding 
to oust a railway relief association organized and conducted in violation 
of § 9010. 

State, ex rel., v. Railway, 138 C. C. n. s. 37 (1909). 


Section 12306. (Upon whose relation.) Upon his own 
relation, such officer may bring such an action, or, on leave 
of the court, or a judge thereof in vacation, he may bring the 
action upon the relation of another person. If the action 
be brought under the first division of the first section of 
this chapter, he may require security for costs, to be given 
as in other cases. (R. S. Sec. 6763; March 17, 1838, 36 v. 
68, §1; 8. & C. 1264.) 


A proceeding to oust persons claiming to be directors of a corpora- 
tion should be brought by the prosecuting attorney, who may bring it 
on his own relation without leave of court. But if brought on the rela- 
tion of another person, leave of court must be obtained. The name of 
the state can not be used by an individual without leave of court. 

State, ex rel., v. Smith, 6 C. C. 410; 3 C. D. 515 (1892). 

Crawford v. State, 52 O. S. 62 (1894). 

A writ of mandamus will not be awarded to compel the attorney- 
general to commence proceedings. An application to him to bring the 
action is addressed to his discretion, the exercise of which the court 
will not control. 

Thompson v. Watson, 48 O. S. 552 (1891). 

See In re Bank, 5 Ohio 250 (1831). 

Quo warranto can only be brought in the name of the state. 

See Railway Co. v. State, 49 O. S. 668, 681 (1892). 

A judgment rendered by an inferior court in favor of the defendant 
corporation, in a proceeding brought by the prosecuting attorney, on an in- 
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dividual relation, is not a bar to a subsequent proceeding by the attorney- 
general. 

State, ex. rel. iv. Coke Co. T[8s0335..262 SCLS6s)). 

Where the attorney-general applies for leave to file a petition in 
quo warranto, and it appears that the case is not a proper one for such 
proceeding, the court may refuse leave. 

State v. Hunt.84 O78.) 143i 19) ke 


Section 12307. (In case of usurpation of office.) A per- 
son claiming to be entitled to a public office unlawfully 
held and exercised by another, by himself or an attorney at 
law, upon giving security for costs, may bring an action 


therefor. (R.S. Sec. 6764; 37 v. 70, §1; S. & C. 1270:) 


Any citizen of Ohio may, as a matter of right and without leave 
granted, file a petition in quo warranto in the supreme court. State 
v. Fender, 106 O. S. 191 (1922). 


Section 12308. (When to prosecute in absence of prose- 
cuting attorney.) When the office of prosecuting attorney 
is vacant, or the prosecuting attorney is absent, interested 
in the action, or disabled, the court, or a judge thereof in 
vacation, may direct or permit any member of the bar to 
act in his place to bring and prosecute the action. (R. S. 
See. 6765; March 17, 1888, 36 v. 68, § 23; S. & C. 1269.) 


Section 12309. (Petition against person for usurpation of 
office.) When the action is against a person for usurping 
an office, the petition shall set forth the name of the person 
who claims to be entitled to it, with an averment of his right 
thereto. Judgment may be rendered upon the right of the 
defendant, and also on the night of the person so averred to 
be entitled, or only upon the right of the defendant, as jus- 
tice requires. (R. S. Sec. 6766; 36 v. 68, §3; S. & C. 1265.) 


Section 12310. (All claimants to be made defendants.) 
All persons who claim to be entitled to the same office or 
franchise may be made defendants in one action, to try their 
respective rights to such office or franchise. (R. 8S. See. 6767; 
March 17, 1838, 386 v. 68, §7; S. & C. 1266.) 


Section 12311. (Actions in quo warranto, where brought.) 
An action under this chapter can be brought only in the 
supreme court, or in the court of appeals of the county in 
which the defendant, or one of the defendants, resides or 1s 
found, or, when the defendant is a corporation, in the county 
in which it is situated, or has a place of business; except 
that, when the attorney general files the petition, it may be 
brought in the court of appeals of Franklin county. (May 
6, 1913, 103 v. 433; R. S. § 6768; February 7, 1885, 82 v. 16, 
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39; R. S. 1880; May 1, 1852, 50 v. 267, §13; March 17, 1838, 
36 v. 68, §1; 8. & C. 89; 8. & C. 1264) 


The petition must allege the location of the place of business of the 
corporation. 

State v. Granville, ete., Society, 11 Ohio 1, 9 (1841). 

Quo warranto proceedings by the attorney-general against several 
corporations, for violation of the anti-trust act, may be brought in the 
court of appeals of any county where one or more of the defendants is lo- 
cated, or has a place of business, and process may issue to other counties 
for the other defendants. 

State v. Bridge Co., 7 C. C. n. s. 557; 18 ©. D. 147 (1906). 

State v. Standard Oil Co., 15 CG. CG. n. s. 212) 220 -(1907). 

Quo warranto may be brought by the attorney general in the 
court of appeals of Franklin county against an individual charged 
with transacting insurance business without authority, although he is 
served with summons in another county where he resides. State v. 
Renschler, 4 Ohio App. 413; 25 C. C. n. s. 218 (1913); affirmed, 90 
O. 8. 363. 

The supreme court has original jurisdiction. State, ex rel., v. 
Fender, 106 O. S. 191 (1922). 

Jurisdiction of court of appeals. 

See State, ex rel., v. Buckland, 5 O. S. 216 (1855). 

State, ex rel., v. Smith, 6 C. C. 410 (1892) 

Railroad Co. v. State, 85 O. S. 251. 

The statute construed in State v. Thompson, 34 O. 8. 365, requir- 
ing the action to be ‘‘brought in the county in which the defendant 
resides or may be summoned in accordance with section 10, chapter 5, 
title 1, of the act’’ so far as it relates to the supreme court was re- 
pealed by the 1912 amendment to the Ohio Constitution. State v. 
Fender, 106 O, S, 191 (1922). 


Section 12312. (Leave to file petition; notice.) Upon 
application for leave to file a petition, the court or judge 
may direct notice thereof to be given to the defendant pre- 
vious to granting such leave, and may hear the defendant in 
opposition thereto. If leave be granted, an entry thereof 
shall be made on the journal, or, the fact be indorsed by the 
judge on the petition, which shall then be filed. (R. S. See. 
6769; March 17, 1838, 36 v. 68, §9; S. & C. 1267.) 


See State, ex rel., v. Hunt, 84 O. S. 143 (1911). 

A judge of the court may, in the exercise of chamber powers, grant 
leave to file an information in the nature of a quo warranto. 

State, ex rel., v. Buckland, 5 O. S. 216 (1855). 

A citizen of Ohio may file a petition in quo warranto, as a matter 
of right, without leave granted. State, ex rel., v. Fender, 106 O. 8S. 
191 (1922). 


Section 12313. (Issue of summons and service.) When 
the petition is filed without leave and notice, a summons 
shall issue, and be served as in other cases. Such summons 
may be sent to and returned by the sheriff of any county by 
mail, who shall be entitled to the same fees thereon as if it 


G. C. § 12315 OHIO PRIVATE CORPORATIONS. 2216 


had been issued and returned in his own county. (Rus 
See. 6770; March 17, 1838, 36 v. 68, § 2; S. & C. 1265.) 


Service on corporations, see § 11288. 

Where a petition is filed without leave a summons which fixes an- 
swer day as the third Saturday after the return day is bad on a motion 
to quash. Under § 12315 the time for answer is within thirty days after 
the return of the summons. 

State, ex rel., v. Robinson, 11 W. L. B. 294 (1884). 

Service may be made in quo warranto as in other civil actions. 
Where the defendant is a railroad company, service may be made upon 
a ticket or freight agent under § 11288. 

State v. Standard Oil Co., 15 C. C. n. s. 212 (1912). 


Section 12314. (Service by publication.) When a sum- 
mons is returned not served because the defendant, or its 
officers or office, cannot be found within the county, the 
clerk must publish a notice for four consecutive weeks in 
a newspaper published and of general circulation in the 
county, setting forth the filing and substance of the petition. 
Upon proof of such publication, the default of the defendant 
may be entered, and judgment rendered thereon, as if he 
had been served with summons. (R. S. Sec. 6771; March 17, 
1838, 36 v. 68, §13; S. & C. 1268.) 


Where none of the defendants reside in or are found in the county, 
and none appear, service by publication is not authorized. 

State, ex rel., v. Smith, 6 C. C. 410; 3 C. D. 515 (1892). 

In a quo warranto proceeding against a corporation, where certain 
non-resident directors are proper parties, they may be served under this 
section. 

State, ex rel., v. Railway Co. 6 C. C. 412,.415 (1892). 


Section 12315. (Pleadings after petition.) The defendant 
may demur or file an answer, which may contain as many 
several defenses as he has, within thirty days after the filing 
of the petition, if it was filed on leave and notice, or after 
the return day of the summons; and the plaintiff may file a 
demurrer or a reply to such answer within thirty days there- 
after. (R. S. Sec. 6772; March 17, 1838, 36 v. 68, §12; R. 5S. 
1880; S. & C. 1268.) 


Pleading. 


See notes to §§ 12303 and 12304. 

The inquiry in proceedings in quo warranto is limited to the charges 
in the information, and matter set up by way of plea is only material 
in so far as it shows warrant in law for the exercise of the authority 
alleged in the information to be usurped. 

State, ex rel., v. Cincinnati. 23 O. S. 445 (1872). 

See State, ex rel., v. Greenville, ete., Ass’n, 29 O. S. 92. 101 (1876). 

In a proceeding against an interurban railway for failure to pave 
between tracks as required by its franchise, irregularity of the pro- 
ceedings to pave the highway constitutes no defense. The defenses 
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in a quo warranto proceeding must be in harmony with the statutory 
subject of action. State v. Electric Co., 104 O: S. 120 (1922). 


Section 12316. (Court may extend time for pleading.) 
An order may be made by the court, or a judge thereof, ex- 
tending the time within which a pleading may be filed; but 
such order shall not work a continuance of the case. (R. S. 
Sec. 6773; March 17, 1838, 36 v. 68, §14; S. & ©. 1268.) 


Section 12317. (Judgment where office, franchise, etc., 
found to have been usurped.) When a defendant is found 
guilty of usurping, intruding into or unlawfully holding or 
exercising an office, franchise, or privilege, judgment shall 
be rendered that he be ousted and altogether excluded there- 
from, and that the relator recover his costs. (R. S. See. 
6774; March 17, 1838, 36 v. 68, §15; S. & C. 1268.) 


Section 12318. (Judgment where director of a corpor- 
ation found to have been illegally elected.) When the action 
is against a director of a corporation, and the court finds 
that, at his election, either illegal votes were received or 
legal votes rejected, or both, sufficient to change the result, 
judgment may be rendered that the defendant be ousted, and 
of induction in favor of the person who was entitled to be 
declared elected. (R. S. Sec. 6775; April 28, 1873, 70 v. 176, 
§1; R. S. 1880.) 


Where persons claiming office as directors are ousted because of 
unfair election, their predecessors will be restored to office to continue 
until their successors are elected and qualified. 

State, ex rel., v. Bonnell; 35 O. S. 10, 17 (1878). 

Persons elected directors by cumulative votes may be inducted into 
office, although they did not receive the votes of a majority of the stock- 
holders. 

Schwartz v. State, 19 C. C. 350 (1900); affirmed, 61 O. S. 497. 

See G. C. § 8636. 

Where it is impossible to determine which of the candidates for 
directors were elected, none of them can hold office as the result of 
the election. State v. McIntosh, 23 ©. C. n. s. 305 (1912). 

Where a corporation has five directors, the election of four per- 
sons entitles them to be inducted into office in the place of the former 
board of five. ‘State v. DeBrul, 100 O. S. 272 (1919). 

Before the enactment of this section it was held that the court could 
not declare elected and induct into office, persons who had only a minority 
of the votes received by the inspectors of election, although sufficient 
legal votes, offered in their favor, had been improperly rejected by the 
inspectors. 

State v. McDaniel, 22 0. S. 355 (1872). 

See Renner v. Bennett, 21 O. S. 431 (1871). 


Section 12319. (When court may order new election.) 
In a case under the next preceding section the court may 
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order a new election to be held, at a time and place, and by 
judges it appoints, notice of which election, and naming the 
judges, shall be given as provided by law for notice of elee- 
tions of directors of such corporation. The order of the 
court shall become obligatory upon the corporation and its 
officers when a duly certified copy is served upon its secre- 
tary personally, or left at its principal office. The court may 
enforce its order by attachment, or as it deems necessary. 
(R. S. See. 6776; April 28, 1873, 70 v. 176; § 2; R. 8. 1880.) 

Where the directors elected were not stockholders, and_ ineligible 
and the minority candidates all received the same number of votes so 
that it was impossible to determine who was elected, the court, on oust- 
ing the ineligible directors, set aside the election and ordered a new one. 

Henderson v. Hogan, 1 W. L. B. 227 (Dist. Ct. 1876). 

See State v. Voight, 2 Ohio App. 145; 17 ©. O. n.s. 447; 25 C. 

D. 255 (1913), 


Section 12320. (Rights of person adjudged to be entitled 
to an office.) If judgment be rendered in favor of the person 
averred to be entitled to an office, after taking the oath of 
office, and executing any official bond required by law, he 
may take upon him the execution of the office. Immediately 
thereafter he shall demand of the defendant all books and 
papers in his custody or within his power appertaining to 
the office from which he has been ousted. (R. S. See. 6777; 
March 17, 1838, 36 v. 68, §4; 8. & C. 1265.) 


Section 12321. (Action for damages.) Within one year 
after the date of such judgment, such person may bring an 
action against the party ousted, and recover damages he sus- 
tained by reason of such usurpation. (R. S. See. 6778; March 
17, 1838, 36 v. 68; §6; 8S. & C. 1266.) 

Attorneys’ fees in prosecuting the quo warranto proceeding can not 
be recovered. 

Palmer v. Darby, 64 O. S. 520 (1901). 

See Palmer v. Darby, 2 N. P. 401; 4 L. D. 48 (1895). 


Section 12322. (How judgment of court enforced.) If 
such defendant refuses or neglects to deliver over any such 
book or paper pursuant to such demand, he shall be euilty 
of a contempt of court, and shall be fined in any sum not ex- 
ceeding ten thousand dollars, and imprisoned in the jail of 
the county until he complies with the order of the court, or 
is otherwise legally discharged. (R. S. See. 6779; March Li 
1838, 36 v. 68, §5; 8. & C. 1266.) 


Section 12323. (Judgment when corporation has forfeit- 
ed its rights.) When, in such action, it is found and ad- 
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judged that, by an act done or omitted, a corporation has 
surrendered or forfeited its corporate rights, privileges, and 
franchises, or has not used them during a term of five years, 
judgment shall be entered that it be ousted and excluded 
therefrom, and that it be dissolved. (R. S. See. 6780; March 
12,1845, 43 v. 94,§1; 8. & C. 1271.) 


There can be no forfeiture without judgment in quo warranto, and 
corporate property is not lost by mere nonuser. 

Webb v. Moler, 8 Ohio 548 (1838). 

See State, ex rel., v. Bryce, 7 Ohio (pt. 2) 82 (1836). 

A torfeiture can only be claimed by the state, and a corporation is 
not subject to collateral attack for misuser or nonuser of its franchises. 

Webb v. Moler, 8 Ohio 548 (1838). 

Toledo, ete., Ry. Co. v. Toledo, ete., Ry. Co., 6 C. C. 362, 391 (1892). 

Benninger v. Gall, 1 C. S. C. R. 331 (alts ye Ee 

Finnell v. Burt, 2 Handy 202 (1856). 

Under § 12323 a corporation can allow no lapse in the exercise ot 
its franchise of the extent of five years. 

Gas Co. v. Akron, 81 O. S. 33, 50 (1909). 

A corporation may forfeit its charter through neglect or abuse of 
its franchises; but a forfeiture is not allowed, except under express 
limitations of the charter, unless a plain abuse or neglect of power, by 
which the corporation fails to fulfill the design of its creation, is shown. 

State, ex rel., v. Commercial Bank, 10 Ohio 535 (1841). 

State, ex rel., v. Farmers’ College, 32 O. S. 487 (1877). 

A building and loan association can not be deprived of its char- 
ter for non-user unless it has continued for five years. Rep. Atty. 
Gen. 1912, p. 904. 


Effect of judgment of ouster. It is not competent for the court, in 
a quo warranto proceeding ousting a corporation of the right to be a body 
corporate, to consider or determine the rights or liabilities of third parties 
who have acquired such rights or liabilities in their dealings with such 
acting corporation. The court has exhausted its jurisdiction when it has 
adjudged that the corporation be ousted; and such judgment is not re- 
troactive, and does not affect the rights and liabilities of those who have 
dealt with the corporation. 

Society Perun vy. Cleveland, 43 0. S. 481 (1885). 
See also as to effect of judgment. 

Bell v. Insurance Co., 14 C. C. n. s. 385 (1911). 

Gaff v. Flesher, 33 O. S. 107 (1877). 

Pimeay. est. 1G. CO. mg. 41: 15.6: D: 149 (1903). 

See note to § 12325. 


Judgment by default. Judgment by default can not be taken unless 
the petition sets out facts showing a forfeiture. 
State, ex rel., v. American, etc., College, 8 A. L. Rec. 422 (1879). 


Section 12324. (Other acts.) When it is found and ad- 
judged in such ease, that a corporation has offended in a 
matter or manner which does not work such surrender or 
forfeiture, or has misused a franchise or exercised a power 
not conferred by law, judgment shall be entered that it be 
ousted from the continuance of such offense or the exercise 
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of such power. (R. 8. Sec. 6780; March 12, 1845, 43 v. 94, 
§1; 8. & C. 1271.) 


Discretion of court to dissolve corporation, or to oust it from ex- 
ercise of particular powers only. Where a corporation has been guilty of 
an act which is a cause for the forfeiture of its franchises, and the 
state, on the relation of the attorney-general, demands a judgment of 
dissolution on account thereof, the court has no discretion to refuse 
such judgment upon the ground that public or private interest would 
be better subserved by preserving the existence of the corporation. 

State, ex rel., v. Canal Co., 23 OMS. TT AsS 2) e 

State, ex rel., v. Association, 35 O. S. 258 (1879). 

See State, ex rel., v. Central Ohio, ete., Association, 29 O. S. 399 

(1876). 

But except in the above cases, the court is vested with a discretion 
to determine whether judgment of ouster of the franchise to be a corpora- 
tion shall be rendered, or whether the corporation shall be ousted from 
the exercise of the powers illegally assumed. 

State, ex rel., v. Oberlin, etce., Association, 35 O. S. 258 (1879). 

State, ex rel., v. Peoples, ete., Association, 42 0. 8. 579 (1885). 

Where a corporation has conducted an illegal business and its acts 
have been persistent, defiant and flagrant, a judgment of ouster will be 
rendered. 

State, ex rel., v. Dairy Co., 62 O. S. 350, 367 (1900). 

See State v. Investment Co., 64 O. S. 283 (1901). 

State v. College Co., 63 O. S. 341 (1900). 

But where the right is doubtful, and has not been adjudicated or 
finally settled, and the illegal acts have not been persistent, defiant or 
flagrant, a judgment of ouster from the right to do the unauthorized 
business or illegal acts may be rendered. 

State, ex rel., v. Railway, 12 C. C. n. s. 49; 91 -C. D. Lib .OTe0o Ie 
Promises of the defendant may be considered. 

Turnpike Co. v. Waechter, 2 C. C. n. s. 21; 15 C. D. 605 (1903). 

Where there were irregularities and omissions, in the organization 
of a corporation not for profit, due to inadvertence and not to a design 
to evade the law, the court refused to render a judgment of ouster, but 
entered a decree requiring that a legal organization be effected. 

State v. Burial Association, 8 C. C. n. s. 233; 18 C. D. 397 (1906). 


Section 12325. (Dissolution of corporations; appointment 
of trustees by court.) The court rendering a Judgment dis- 
solving a corporation shall appoint a trustee or trustees, not 
exceeding three in number, for the benefit of the ereditors 
and stockholders thereof, who shall each severally give an 
undertaking payable to the state of Ohio, in such sum and 
with such sureties as the court may designate and approve, 
conditioned that he or they will faithfully discharge their 
respective trusts in accordance with the orders of such court 
or of the court to which such quo warranto proceedings may 
be remanded, as hereinafter provided, and properly pay and 
apply all money and other property that may come into his 
or their hands, as such trustee or trustees, in accordance 
with such orders. (R. S. Sec. 6781; March 12, 1909, 100 v. 
102; March 12, 1845, 43 v. 94, §2; S. & C. 1271.) 
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Where a decree of ouster is entered against a canal company as to its 
right to be a corporation and its right to operate a canal, there is a 
forfeiture ot the easement of the canal company, and the land reverts 
to the original owner. 

New York, etc., R. R. Co. v. Parmelee, 1 C. C. 239 (1885) ; affirmed, 

23 W. L. B. 108. 

Day v. Railroad, 44 O. S. 406 (1886). 

Jurisdiction over dissolved corporation and trustees in suit brought 
in another county. ; 

See Lerenman v. Insurance Co., 11 N. P. n. s. 58; 21 L. D. 269 (1911). 

Where a corporation is ousted of its right to be a corporation, the 


court must appoint trustees. 
State, ex rel., v. Oberlin, etc., Ass’n, 35 O. S. 258, 264 (1879). 
See Kealey v. Faulkner, 7 N. P. n. s. 49; 18 L. D. 498 (C. P. 1907). 


Section 12326. (Remanding to common pleas court.) 
Upon the appointment and qualification of such trustee or 
trustees, the supreme court or the court of appeals in which 
the proceedings have been instituted, may remand the pro- 
ceedings to the court of common pleas of the county in 
which the corporation has or last had its principal place of 
business for further proceedings in accordance with law; 
and upon the proceedings being so remanded, the court of 
common pleas shall become and be vested with full jurisdic- 
tion and shall have the same power with reference thereto 
as the supreme court or court of appeals would have had if 
such proceedings had not been remanded. The jurisdiction 
of the supreme court or court of appeals of the proceedings 
so remanded shall cease upon such remand being made. 
(May 6, 1913, 103 v. 433; R. S. Sec. 6781; March 12, 1909, 
100 v. 102; March 12, 1845, 43 v. 94, §2; S. & C. 1271.) 


Section 12327. (Order of court, effect of.) Any party to 
proceedings against a corporation under this chapter, in- 
eluding such trustee or trustees, may prosecute error to any 
order made in such proceedings in the same manner as 1n 
civil cases. The orders of the court in which such quo 
warranto proceedings are instituted or of the court to which 
they are remanded shall be binding upon the trustee or 
trustees, stockholders, creditors and other persons interested 
in such corporation, unless reversed by appropriate proceed- 
ings therefor. (R. S. Sec. 6781; March 12, 1909, 100 v. 102; 
March 12, 1845, 48 v. 94, §2; S. & C. 1271.) 


Section 12328. (Duties of trustee, as to notice of court 
order.) Upon the appointment and qualification of such 
trustee or trustees, he or they shall forthwith give notice of. 
the order dissolving the corporation and of his or their ap- 
pointment as trustee or trustees thereof, and of the date of 
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his or their appointment, by publication once a week for 
four consecutive weeks in a newspaper of general circulation 
in the county in which the corporation has or had its prin- 
cipal place of business. Such notice shall require all persons 
having claims against the corporation to file them with such 
trustee or trustees within ninety days from the date of his 
or their appointment. All claims not filed with the trustee 
or trustees within ninety days from the date of the appoint- 
ment shall be barred as against such trustee or trustees and 
the property, of the corporation, unless the court for good 
cause shown shall otherwise order. (R. 8. See. 6782; March 
12, 1909, 100 v. 103; March 17, 1838, 36 v. 68, §19; 8. & © 
1268.) 


Section 12329. (Rejected claims.) If, in the judgment 
of such trustee or trustees, any claim or claims so filed with 
them are for any reason not valid claims against the estate 
of such corporation, the trustee or trustees shall notify the 
claimant or claimants that their respective claims are re- 
jected by written notice by registered mail, directed to their 
last known address. Such claimants at any time within 
ninety days from the mailing of such notice of rejection may 
sue such trustee or trustees for the recovery of such claim 
or claims in any court of competent jurisdiction in the 
county in which such corporation has or had its last prin- 
cipal place of business. Should such suit finally terminate in 
favor of the claimant, the judgment therein obtained by him 
shall be entitled to share with other claims against the cor- 
poration, in the manner and to the same extent as if the 
claim had been allowed in the first instanee by the trustee or 
trustees. Upon the failure of a claimant to bring suit within 
ninety days from the date of the mailing of the notice that 
it is rejected by the trustee or trustees, the claim shall be 
barred and unenforecible against the trustee or trustees or 
the property of the corporation, unless the court for good 
cause shown shall otherwise order. (R. S. See. 6782; March 
12, 1909, 100 v. 103; March 17, 1838, 36 v. 68, §19; S. & ©. 
1268.) 


Jurisdiction can not be obtained over the trustees in a county 
other than that in which they may be served. Lerenman v. Insur- 
ance Oo. Li. Ny Bane ss oo lou): 


Section 12330. (Powers of trustee.) The trustee or trus- 
tees so appointed shall be subject to the orders of the court 
appointing them or of the court to which such quo warranto 
proceedings may be remanded, and shall be vested with the 
title to all the estate, real and personal, of the corporation 
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from the date of his or their appointment and qualification, 
as hereinbefore provided, and under and subject to the 
orders of the court shall have power to settle the affairs of 
the corporation, collect and pay outstanding debts, and 
divide among the stockholders the money and other property 
which may remain after the payment of debts and necessary 
expenses; and shall have authority to file in the court of 
his or their appointment, or to which such proceedings may 
be remanded, motions, applications for instructions or orders 
and other pleadings; and in the enforcement of any and all 
demands shall have any and all rights which the stockholders 
or creditors of the corporation might otherwise be entitled, 
to enforce, in addition to the rights of the corporation itself. 
The stockholders and creditors of such corporation shall not 
be entitled to enforee any such rights except upon the re- 
fusal of such trustee or trustees to do so within a reasonable 
time upon demand therefor by such stockholders and credit- 
ors. (R. S. Sec. 6782; March 12, 1909, 100 v. 103; March 17, 
1838, 36 v. 68, §19; 8S. & C. 1268.) 


Section 12331. (Demands by trustee.) The trustee or 
trustees upon his or their appointment and qualification shall 
forthwith demand all money, property, books, deeds, notes, 
bills, obligations and papers of every deseription within the 
eustody, power or control of the officers of the corporation, 
or either of them or any other persons, belonging to the 
corporation, or in any wise necessary for settlement of its 
affairs or for the discharge of its debts and liabilities. He 
or they, without leave of court may sue for and recover in 
the name of such trustee or trustees the demands and 
property of the corporation, and he or they shall be severally 
hable to the creditors and stockholders to fully and faith- 
fully administer his or their respective trusts, in accordance 
with the orders of the court, as hereinbefore provided. (R. 
S. See. 6782; March 12, 1909, 100 v. 108; March 17, 1838, 36 
v. 68, § 19; S. & C. 1268.) 


Section 12332. (Report to court.) The trustee or trus- 
tees shall as soon as possible after his or their appointment 
prepare and report to such court a statement of assets and 
liabilities of such corporation; and at such times as may be 
ordered by such court, shall report to it, his or their pro- 
ceedings as such trustee or trustees. Upon collecting such 
assets as may be collectable and disbursing same to the 
approval of such court, the trustee or trustees and his or 
their surety or sureties, by order of such court, shall be dis- 
charged from any and all further liability in the premises. 
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(R. S. Sec. 6782; March 12, 1909, 100 v. 103; March 17, 1838, 
36 v. 68, §19; S. & ©. 1268.) 


Section 12333. (Application of this amendment.) The 
next eight preceding sections shall apply to all trustees of 
corporations who may be hereafter appointed in quo war- 
ranto proceedings and to all trustees heretofore appointed 
in such proceedings, who are now engaged in the execution 
of their trust. (March 12, 1909, 100 v. 104, § 2.) 


Section 12334. (Contempt not to give possession to trus- 
tees.) An officer of such corporation who refuses or neglects 
to deliver over money, or other things, pursuant to such de- 
mand, shall be guilty of a contempt of court, and shall be 
fined not exceeding ten thousand dollars, and imprisoned in 
the jail of the proper county until he complies with the order 
of the court, or is otherwise legally discharged. He shall 
further be liable to the trustees for the value of all money, 
or other things, so refused or neglected to be surrendered, 
together with the damages sustained by the stockholders and 
ereditors of the corporation, or any of them, in consequence 
of such neglect or refusal. (R. S. See. 6783; March 17, 1888, 
36 v. 68, § 20; S. & C. 1269.) 


Section 12335. (Costs.) If judgment be rendered against 
a corporation, or against a person claiming to be a cor- 
poration, the court may render judgment for costs against 
the directors or other officers of the corporation, or against 
the person claiming to be a corporation. (R. 8. See. 6784; 
March 17, 1838, 36 v. 68; §17; 8. & C. 1268.) 


Section 12336. (How order to deliver property enforced.) 
In actions under this chapter, when the judgment is against 
the defendant the court may make an order directing him 
forthwith to deliver over the books, papers, property, money, 
deeds, notes, bills, and obligations, to the persons entitled 
thereto, or the trustees appointed to receive them, and may” 
send a transcript of the proceedings, including a copy of 
such order, to the common pleas court of the proper county, 
with a special mandate directing such court to carry it into 
effect. On complaint being made to such court of common 
pleas, by affidavit, of a neglect or refusal to comply with 
such order, that court shall direct an attachment to issue for 
the defendant, returnable forthwith, who may be required 
to answer under oath touching the premises. If it appears 
that he so neglects or refuses, the court shall render judg- 
ment for penalty or imprisonment, or both, such as the court 
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making the order might have rendered. (R. S. Sec. 6785; 
March 17, 1838, 36 v. 68, §21; S. & C. 1269.) 


Section 12337. (Injunction in certain cases.) A _ stock- 
holder, or stockholders, owning not less than one-fourth of 
the capital stock of a banking association actually paid in, or 
entitled to the beneficial interest therein, pending proceed- 
ings in quo warranto against such corporation, may have an 
injunction restraining the directors thereof from making any 
disposition of the assets of such corporation prejudicial to 
the interests of such stockholder or stockholders, or ineon- 
sistent with their duties as directors. (R. 8S. Sec. 6786; 
March 20, 1860, 57 v. 50, §2; 8. & C. 1272.) 


Section 12338. (Court may require bank directors to give 
security.) Upon satisfactory proof that the directors of such 
corporation have violated, or are about to violate any of its 
franchises, the court, or a judge thereof in vacation, may 
require them to give security to the stockholders to the satis- 
faction of the court or judge, for the proper discharge of 
their duties, and the management and security of the assets. 
Such court or judge may enjoin such directors from incur- 
ring any additional liabilities except for the payment of the 
necessary services of the officers and employes of such bank- 
ing association, the amount of which, while such proceedings 
are pending, shall be under the control of the court. (R.S. 
Sec. 6787; March 20, 1860, 57 v. 50, §2; S. & C. 1272.) 


Section 12339. (Directors may be enjoined from borrow- 
ing or issuing money, etc.) On petition, such court or judge 
may enjoin such directors from borrowing or issuing, either 
directly or indirectly, any of the money or assets of such 
bank, for their individual benefit, while such proceedings are 
pending. (R. S. See. 6788; March 20, 1860, 57 v. 50, § 3; S. 
& C. 1272.) 


Section 12340. (Limitations.) Nothing in this chapter 
contained shall authorize an action against a corporation for 
forfeiture of charter, unless it be commenced within five 
years after the act complained of was done or eommitted ; 
nor shall an action be brought against a corporation for the 
exercise of a power or franchise under its charter, which it 
has used and exercised for a term of twenty years; nor shall 
an action be brought against an officer to oust him from his 
office, unless within three years after the cause of such oust- 
er, or the right to hold the office, arose. (R. S. See. 6789; 
March 17, 1838, 36 v. 68, § 26; S. & C. 1270.) 


§ 
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A corporation may be ousted in quo warranto from the exercise 
of a power or franchise, not conferred by law, where the same has not 
been exercised for twenty years. 

State, ex rel., v. Standard Qil Co., 49 O. S. 137 (1892). 

State v. Miami Exporting Co., 11 Ohio 126 (1841). 

The ouster of a company from the right to be a corporation, for the 
misuse of a franchise, is limited for five years from the commission of 
the offense. 

State, ex rel., v. Railroad Co., 50 O. S. 239 (1893). 

State, ex rel., v. Standard Oil Co., 49 O. S. 1387 (1892). 

Neither the five years nor the twenty years limitation prescribed 
in this section bars an action in quo warranto where its object is to 
oust a corporation from an unwarranted claim to a right or privilege 
in lands belonging to the state. 

State, ex rel., v. Railway Co., 53 O. S. 189 (1895). 

Railroad Co. v. State, 85 O. S. 251. 

The use of streets by a gas company for twenty years does not 
bar an inquiry into the right of the defendant to their exclusive use. 
State, ex rel., v. Cincinnati, ete., Coke Co., 18 O. S. 262 (1866). 

There is no distinction between an action brought by the attorney- 
general and one brought by a prosecuting attorney. 

See State, ex rel., v. Standard Oil Co., 49 O. S. 187, 188 (1892). 

A suit ordered by the legislature is subject to the statute. 

State v. Granville, ete., Society, 11 Ohio 1, 20 (1841). 

A plea setting up the statute, taken as a whole, must show the user 
of the franchises in question for twenty years, not by the performance of 
a single act, but by a variety of acts which taken together constitute 
the exercise of the franchise. 

See State v. Granville, ete., Society, 11 Ohio 1, 19 (1841). 

A proceeding is commenced when the information is filed, not when an 
application is made. 

See State v. Granville, ete., Society, 11 Ohio 1, 20 (1841). 

The statute commences to run from the time the cause of ouster arose. 

See State, ex rel., v. Beecher, 16 Ohio 358 (1847). 

Where a franchise has been assigned, an action is not barred by this 
section unless the assignee has exercised the franchise for twenty years. 
The time prior to the assignment, during which the assignor exercised the 
franchise, can not be included. 

State, ex rel., v. Northern Ohio, ete., Co., 2 Ohio App. 118; 15 ©. 

C. n. s. 577; 24 C. D. 262; reversed, 93 O. S. 466; judgment of 
reversal reversed, 245 U. S. 574. 


Section 12341. (Action for damages against officers, etc., 
of ousted corporations.) When judgment of forfeiture and 
ouster is rendered against a corporation because of mis: 
conduct of the officers or directors thereof, within one year 
thereafter a person injured thereby, in an action against 
such officers or directors, may recover the damages he has 
sustained by reason of such misconduct. (R. S. See. 6790; 
March 17, 1838, 36 v. 68, § 22; S. & C. 1269.) ’ 


2," 


Section 12342, (Cumulative remedy.) Nothing in this 
chapter shall restrain a court from enforcing the perform- 
ance of trusts for charitable purposes, at the relation of the 
prosecuting attorney of the proper county, or from enforcing 
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trusts, or restraining abuses, in other corporations, at the 
suit of a person injured. (R. S. See. 6791; March 17, 1838, 
36 v. 68, § 24; S. & C. 1270.) 


Section 12343. (Disposition of fines.) Fines collected un- 
der the provisions of this chapter. must be paid into the 
treasury of the proper county for the use of the common 
schools therein. (R. 8. See. 6792; March 17, 1838, 36 v. 68, 
§ 25; S. & C. 1270.) 


Section 12344, (Actions under this chapter to have pre- 
cedence, etc.) Actions under this chapter shall have pre- 
cedence of other civil business. If the matter is of publie 
concern, on motion of the attorney general or prosecuting 
attorney, the court must require as speedy a trial of the 
merits of the case as is consistent with the rights of the 
parties. (R. S. Sec. 6793; March 20, 1860, 57 v. 50, Sb 
& C. 1272.) 
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§ 12371. Definition of ‘‘whoever.” § 13133. Fraudulently obtaining 

§ 12472. Embezzlement by officer money from _ insurance 
of building and loan as- companies. 
sociation. § 18134. Life insurance; Official or 
Embezzlement and de- agent issuing fraudulent 
faults by bank officials. policies. 
Violating a rule of ceme- § 18135. Physician abetting same. 
tery association. § 13136. Changing life insurance 
Unlawfully interfering, policy. 
etc., with electric light § 13187. Rebates and other induce- 
power or street railway ments’ from life insur- 
property. ance companies. 
Customer tampering with § 18188. Soliciting membership in 
electric light company’s unauthorized fraternal 
meter. beneficiary association. 
Injuring or destroying § 13139. Failure to comply with 
property of telegraph laws relating to same. © 
companies. §13140. Fraud by official or medical 
Written «onsent of owner examiner of fraternal 
or presence required. beneficiary asscciation. 
Constructing bridges, etc., § 13141. Fraud by certificate holder 


over tracks. 

Demanding compensation 
when telegraph or tele- 
phone wires not in use. 
Unlawfully stringing 
wires, ete., for conduct- 
ing electricity. 
Erecting poles in 
having subways. 
Corporations may be pro- 
secuted for nuisance. 
Proceedings in contempt. 
Corporation officials, ete., 
refusing to comply with 
a requirement of law. 
Same. 

Same. 

. Penalty for violations. 

. Forfeiture. 


cities 


8. Penalty. Construction and 


enforcement of the law. 

. Penalty for false list or 
return of assessment or 
valuation. 


. Each day a separate of- 
fense. 

Life insurance company 
discriminating against, 


colored persons. 

Excentions. 
Discriminations prohibited. 
Penalty. 

.Dicharging or disciplin- 
ing employe upon report 
of ‘spotter’ without 
hearing, unlawful. 

. Penalty. 

Issuing notes resembling 
bank notes. 

False statement by medi- 
cal examiner of insur- 
ance company. 


in such association. 
§ 138141-1. ap kb eed facts. Peng 
alt 


y. 
§ 13149-1. Penalty. 
§ 13151. Selling bonds, certificates, 
etc., for companies not 
complying with law. 
Misrepresentation in so- 
liciting insurance; revo- 
cation of license. 
Misrepresentations in ad- 
vertisement by insurance 
company. 
Such advertisement not 
corresponding with veri- 
fied statement. 
Disbursements by domes- 
tic life insurance com- 
panies. 
§ 13175. Publishing or permitting 
fraudulent prospectus, 
etc., relating to financial 
condition of corporation 
and individual. 
Receiving money when 
bank insolvent. 
Unlawfully issuing cef- 
tificate of deposit, ete. 
§ 13184. Fictitiously borrowing, 
ete., money. 
§ 13185. Failing to charge certified 
check. 
§ 13186. Certifying check when not 
sufficient funds. 


edaiyi,. 
§ 13172. 
§ 13173. 


§ 13174. 


§ 13182. 
§ 13183. 


§ 13187. Resorting to unlawful 
device. 

§ 13188. Signing name to order 
without authority. 

§ 18189. Declaring dividend greater 
than earned. 

§ 13190. False entry in book, etc. 

§ 13191. Aiding officer to violate 


preceding section. 
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§ 13192. Failing to make reports, § 13415. Acting as agent, etc., for 


etc. certain companies in de- 
Eesti Liability on bond. fault of taxes. 
13320. Money for political pur- § 13416. Unlawful reinsurance by 
poses by corporation. life insurance company, 
i 13321. Aid or advice of such case. ete. 
13322. Annual report of corpora- § 13417. Foreign life insurance 
tion thereon. companies on the assess- 
§ 13323. Witnesses under next ment plan. 
three preceding sections. § 12418. Violations by accident in- 
§ 13383-1. False statement affecting surance companies and 
solvency of banks, etc. officers thereof. 
§ 13388. Divulging telegraph mes- § 18418-1. Penalties. 
sage. § 138419. Divulging telephonic com- 
§ 133889. Delaying telegraph mes- munication. 
sage. § 13420. Diverting freight. 
§ 13402. Unlawfully interfering, § 13440. Humane society may em- 
ete., with telegraph or ploy an attorney. 
telephone messages. § 13607. Summons and indictments 


against corporations. 


Section 12371. (Definition of ‘‘whoever’’.) In the inter- 
pretation of part fourth the word ‘‘whoever’’ includes all 
persons, natural and artificial, partners, principals, agents, 
employes, and all officials, public or private. (Codifying 
Commission, February 15, 1910.) 


Section 12472. (Embezzlement by officer of building and 
loan association.) Whoever, being a president, director, trus- 
tee member of a committee, secretary, treasurer, attorney or 
other officer or agent of a building and loan association or 
savings association as provided by law, embezzles, abstracts 
or wilfully misapplies any of the moneys, funds or credits 
thereof, or issues or puts into circulation a warrant or other 
order, or assigns, transfers, cancels or delivers a note, bond, 
draft, mortgage, judgment, decree or other written instru- 
ment belonging thereto, or raises money otherwise, or re- 
ceives money from a member or other person for and in the 
name of such association unless authorized so to do by the 
board of directors thereof, shall be imprisoned not less than 
one year nor more than ten years and be liable to the person 
injured thereby to the extent of the damage incurred. Suit 
may be brought against the person so violating and the sure- 
ties on his bond given to such association for the faithful 
performance: of his duty. (May 11, 1908, 99 v. 536, § 46; see 
R. S. See. 3836-25.) 


Section 12474. (Embezzlement and defaults by bank 
officials.) Whoever, being president, director, cashier, teller, 
elerk, or agent of a banking company, embezzles, abstracts, 
or wilfully misapplies the moneys, funds or credits of such 
company, or, without authority from the directors, issues or 
puts forth a certificate of deposit, draws an order or bill of 
exchange, makes an acceptance, assigns notes, bonds, drafts, 
bills of exchange, mortgages, judgments or decrees, or makes 
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a false entry in a book, report or statement of the company, 
with intent to injure or defraud such company, or other 
company, body politic or corporate, or any person, or to de- 
ceive an officer of the company or an agent appointed to in- 
spect the affairs of a banking company, shall be imprisoned 
in the penitentiary, at hard labor, not less than one year nor 
more than ten years. (R.S. See. 3821-85; April 24, 1879, 76 
v. 74, § 80; March 21, 1851, 49 v. 41.) 


Certificates, that a stockholder had paid sixty percent of the par 
value of a certain number of shares of stock in a free banking company, 
are not “moneys, funds or credits” of the bank within the meaning of this 
section. 

State v. Davis, 85 O. S. 438 (1911). 

This section is constitutional. 
In re Bachtel, 11 C. C. n. s. 587; 21 C. D. 159 (1907); aff’d, no reps 
74 O. S. 524; aff’d, 204 U.S. 36; 15 O. F. D. 457. 

This section is limited to banks organized under the free banking act 
(§§ 9676-9701). 

State v. Gibbs, 7 N. P. n. s. 345; 18 L. D. 681 (1908). 

The cashier of an unincorporated bank, having exclusive custody of its 
assets, may be guilty of embezzlement although he is a shareholder. 

State v. Kusick, 45 O. S. 535 (1888). 

Prosecution against officer of bank incorporated under former 
Free Banking Act. State v. Barkman, 91 O. S. 248 (1915). 


Section 12495. (Violating a rule of cemetery association.) 
Whoever violates a by-law, rule or regulation adopted by the 
trustees, directors or other officers of a cemetery company or 
association, or by a board of township trustees having charge 
of township cemeteries, with reference to the protection, 
good order and preservation of cemeteries, and the trees, 
shrubbery, structures and adornments therein, shall be fined 
not less than five dollars nor more than fifty dollars. (R. 
S. Sec. 3580; April 12, 1889, 86 v. 254; Rev. Stat. 1880; April 
6, 1869, 66 v. 48, §2;S. & S. 69.) 


Section 12507. (Unlawfully interfering, etc., with electric 
light power or street railway property.) Whoever wilfully 
or maliciously injures or destroys or intentionally permits to 
be injured or destroyed, disconnects, displaces, euts, breaks, 
taps, grounds, or makes a connection with or wilfully or 
maliciously interferes with the poles, cable or wires legally 
erected, put or strung, electrical apparatus, appliance or 
machinery used in the construction or operation of an elec- 
trical street railway, electric light plant, plant used in pro- 
ducing or generating electric light, or a meter, pipe, conduit, 
wire, line, post, lamp, burner, heater, machine, motor or other 
appliance or apparatus belonging to a company engaged in 


the manufacture or sale of electricity for light, heat, power ¢ 
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or other purposes, or wilfully or maliciously prevents an 
electric meter belonging to a company furnishing electric 
eurrent for light, heat, power or other purposes from duly 
registering the quantity of electricity supplied by such com- 
pany, or interferes with the proper action or just registra- 
tion by such meter or alters the index in such meter, or, with- 
out the consent of such company, wilfully or maliciously 
diverts an electric current from a wire of such company, or 
otherwise wilfully or maliciously uses or causes to be used 
without the consent of such company, electricity manufac- 
tured or distributed by such company, shall be fined not less 
than fifty dollars nor more than one thousand dollars or 
imprisoned in the penitentiary not less than one year nor 
more than three years, or both. (R. S. See. 3467a: 89 v. a2 
89 v. 100; 90 v. 346; 95 v. 101.) 


Section 12508. (Customer tampering with electric light 
company’s meter.) Whoever, being a customer of an electric 
light company and having in his possession or under his 
control a meter belonging to it, wilfwlly permits any person 
unlawfully and without consent of such company, to discon- 
nect, change, alter or interfere with the wires running into 
such meter so as to divert current and prevent such meter 
from duly registering the quantity of electricity supplied by 
such company, or wilfully or maliciously aids, agrees with, 
employs or conspires with any person to do any of the afore- 
mentioned acts, shall be fined not less than fifty dollars nor 
more than one thousand dollars or imprisoned in the peni- 
tentiary not less than one year nor more than three years, or 
both. (R. S. See. 3467a; 89 v. 52; 89 v. 100; 90 v. 346; 95 
w: 101.) 


Section 12511. (Injuring or destroying property of tele- 
graph companies.) Whoever unlawfully and intentionally in- 
jures, molests or destroys a line, post, abutment or any 
material or property of a telephone or magnetie telegraph 
company shall be fined not more than five hundred dollars 
or imprisoned in the penitentiary not more than one year, or 
both. Prosecution under this section shall be by indictment. 
(R. S. Sees. 3461-4, 3461-5; 45 v. 84, §§ 4, 5.) 


Section 12530. (Written consent of owner or presence re- 
quired. Penalty.) Whoever, without the written consent of 
the owner or his agent, enters the premises or building of 
another, for the purpose of constructing, altering, repairing, 
examining, or attaching thereto a wire, pole, insulator, frame 
or other appendage, unless such owner or agent is present 
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and assenting thereto, shall be fined not less than ten dollars 
nor more than one hundred dollars, provided, however, that 
such owner or agent shall give such written consent when it 
shall fairly and reasonably appear that the person applying 
therefor, in good faith, desires to so enter for the purpose of 
altering, repairing or examining such wire, pole, insulator, 
frame or appendage. (April 18, 1911, 102 v. 88; R. 5S. 
§ 6881-1; 82 v. 166, § 1.) 


Section 12546. (Constructing bridges, etc., over tracks.) 
Whoever violates any provision of law relating to the height 
of bridges, viaducts, overhead roadways, foot bridges, wires 
or other structures constructed over the tracks of a railroad 
by a county, municipality, township, railroad company or 
other private corporation, or person, shall be fined not less 
than one hundred dollars nor more than one thousand dol- 
lars. Each day such structure or wire is permitted to so re- 
main in violation of law shall constitute a seperate offense. 
(R. 8. See. 3337-19; 91 v. 365, § 2.) 


See § 8903 et seq. 


Section 12547. (Demanding compensation when tele- 
graph or telephone wires not in use.) Whoever being an 
officer, agent or other person acting for or in behalf of a 
steam railway company operating ten or more miles of its 
railroad for the carrying or transporting of passengers or 
freight over its road within this state and failing to erect 
and maintain telegraph or telephone wires in complete work- 
ing order for use and operation along the line of its railroad 
with an office and proper means of communication by such 
wires at each of its principal railway stations, orders, directs, 
advises, asks, demands or receives compensation for trans- 
portation of passengers or freight, shall be fined not less 
than one hundred dollars nor more than five hundred dollars 
or imprisoned in the county jail or a workhouse for not less 
than thirty days nor more than ninety days, or both. (BR. 
S. See. 3354-6; 93 v. 89, § 2.) 


MISCELLANEOUS. 


Section 12644. (Unlawfully stringing wires, etc., for con- 
ducting electricity.) Whoever places, strings, constructs oF 
maintains a line, wire, fixture or appliance of any kind for 
conducting electricity for lighting, heating or power through 
a street, alley, lane, square, place or land in a city or village 
without the consent of such city or village, shall be fined not 
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less than one hundred dollars more than five hundred dollars. 
This section shall extend to all levels above, below and along 
the surface of public ways, grounds or places, but shall not 
apply to rights which have been received and exercised here 
tofore through proceedings in a probate court. (R. S. See. 
38471a; 92 v. 204; 84 v. 7.) 


See §§ 9192 to 9194 and notes. 


Section 12645. (Erecting poles in cities having subways.) 
Whoever erects a telegraph or telephone pole within that 
portion of a city or village where subways have been con- 
structed, unless such pole is required for the purpose of 
distributing wires from such subways to subscribers’ stations 
and is located in an alley if practicable, or, within such city 
or village, constructs or maintains underground wires, pipes, 
conduits and other fixtures for containing, protecting and 
operating such wires in the streets and public ways thereof, 
without obtaining the consent of such city or village, shall be 
fined not less than fifty dollars nor more than two hundred 
dollars. This section shall not apply to existing telegraph 
companies until they shall have had authority and sufficient 
time to construct subways. (100 v. 85, § 1.) 


Section 12657. (Corporations may be prosecuted for 
nuisance.) Corporations may be prosecuted by indictment 
for violation of any provision of this subdivision of this 
chapter, and in every case of conviction under such pro- 
visions, the court shall adjudge that the nuisance described 
in the indictment be abated or removed within a time fixed, 
and, if it is of a recurring character, the defendant shall keep 
such nuisance abated. (R. S. Sec. 6919; April 23, 1904, 97 v. 
310; April 15, 1857, 54 v. 180, §3; April 12, 1865, 62 v. 137; 
April 4, 1866, 63 v. 96.) 

A corporation may be punished criminally for nuisance. 


Strawboard Co. v. State, 70 O. S. 140 (1904). : 
A nuisance may also be enjoined. Reduction Co. v. Story, 8 Ohio 


impp. 381, 30 O. C. A. 252. ; 
Order to abate nuisance under former laws, see Smith v. State, 


22 O. S. 539; Matthews v. State, 25 O. S. 536. 


Section 12658. (Proceedings in contempt.) If the de- 
fendant, convicted of a violation of any provision of this 
subdivision of this chapter, fails, neglects or refuses to abate 
the nuisance described in the indictment, as ordered by the 
court, or, if the nuisance is of a recurring character, fails, 
neglects or refuses to keep it abated, proceedings in con- 
tempt of court may be instituted against him and all others 
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assisting in or conniving at the violation of such order, and 
the court may direct the sheriff to execute the order of abate- 
ment at the cost and expense of the defendant. (R. S. See. 
6919; April 23, 1904, 97 v. 310; April 15, 1857, 54 v. 180, 
§ 3; April 12, 1865, 62 v. 187; April 4, 1866, 63 v. 96.) 


Section 12870. (Corporation officials, etc., refusing to com- 
ply with a requirement of law.) Whoever, being a president, 
secretary, receiver, accounting officer, servant or agent of a 
railroad company or of a suburban or interurban electrie¢ 
railroad company, refuses to attend before a lawful board of 
appraisers and assessors when required so to do, or refuses 
to submit to the inspection of such board any books or 
papers of such company in his possession, custody or control, 
or refuses to answer such questions as may be put to him by 
the board or upon its order touching the business, property, 
moneys and credits, or the value thereof, of the company, 
shall be fined not more than five hundred dollars and im- 
prisoned in the county jail not more than thirty days. (R. 
S. See. 2773; 97 v. 573, §4; R. S. Sec. 2776-4; 59 v. 88, §4; 
S. & S. 766.) 


Section 12871. (Same.) Whoever, being an officer, em- 
ploye or agent of an express, telegraph, telephone, sleeping 
ear, freight line or equipment company, refuses to attend be- 
fore the state board of appraisers and assessors when re- 
quired so to do, or refuses to bring with him and submit for 
the inspection of such board, any books or papers of such 
company in his possession, custody or control, or refuses to 
answer any questions put to him by such board, or any mem- 
ber thereof, touching the organization, business or property 
of such company, shall be fined not more than five hundred 
dollars or imprisoned in the county jail not more than thirty 
days or both. (R. S. Sec. 2779; 91 v. 410, § 4; 92 v. 91, §4; 
R. S. Sees. 2780-10, 2780-15; 91 v. 222; 90 v. 332; 59 v. 99 
§§ 2,3; 8. & S. 769.) 


Section 12872. (Same.) Whoever, being an officer, em- 
ploye or agent of an electric light, gas, natural gas, pipe line, 
water works, street railroad, suburban or interurban railroad, 
express, telegraph, telephone, messenger or signal, union 
depot, railroad, water transportation, or heating or cooling 
company, refuses to attend before the state board of apprais- 
ers and assessors for laying excise taxes, when required 80 
to do, or refuses to bring with him and submit for the im 
spection of such board, any books or papers of such com 
pany in his possession, custody or control, or refuses to al 


2235 PENAL CODE. G. C. § 12924-3 


swer any questions put to him by such board, or any member 
thereof, touching the organization, business or property of 
such company, shall be fined not more than five hundred 
dollars or imprisoned in the county jail not more than thirty 
days or both. (RK. S. Sec. 2780-20; 92 v. 79, §4; 95 v. 140: 
97 v. 328.) j 


_ Section 12924-1, (Penalty for violations.) Whoever, be- 
ing an officer, agent or employe of any public utility, com- 
pany, firm, person, co-partnership, corporation or association, 
subject to the provisions of any law which the tax commis- 
sion of Ohio is required to administer, shall fail or refuse to 
fill out and return any blanks, as required by such law, or 
shall fail or refuse to answer any questions therein propound- 
ed, or shall knowingly or wilfully give a false answer to any 
such question where the fact inquired of is within his 
knowledge, or who shall, upon proper demand, fail or refuse 
to exhibit to such commission or any commissioner or any 
person duly authorized, any book, paper, account, record or 
memoranda of such publie utility, which is in his possession 
or under his control, shall be fined not more than one thous- 
and dollars for each offense. (June 2, 1911, 102 v. 258, 
§ 154; See G. C. § 5542-12; 101 v. 399, § 110.) 


Section 12924-2. (Forfeiture.) A forfeiture of not less 
than five hundred dollars nor more than one thousand dollars 
shall be recovered from any such public utility, company, 
firm, person, co-partnership, corporation or association for 
each violation of the next preceding section, when such 
officer, agent or employe acted in obedience to the direction, 
Instruction or request of such public utility, company, cor- 
poration or association or any general officer thereof. (June 
2, 1911, 102 v. 258, § 155; See 101 v. 399, § 110.) 


Section 12924-3. (Penalty. Construction and enforce- 
ment of the law.) Whoever violates any provision of a law, 
which the tax commission of Ohio is required to administer, 
or neglects or refuses to perform any duty therein required, 
for which a penalty has not otherwise been provided, or 
neglects or refuses to obey any lawful requirement or order 
made by such commission, for every such violation, failure 
or refusal shall be fined not less than twenty-five dollars nor 
more than one thousand dollars for each offense. In con- 
struing and enforcing the provisions of this section, the act, 
omission or failure of any officer, agent or other person act- 
ing for or employed by any public utility, company, firm, 
person, co-partnership, corporation or association acting with- 
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in the scope of his employment, shall, in every case be the 
act, omission or failure of such public utility, company, firm, 
person, co-partnership, corporation or association. (June 2, 
1911, 102 v. 258, § 156; 101 v. 399, §111; See G. C. 9542-13.) 


Section 12924-4. (Penalty for false list or return of as- 
sessment or valuation.) Whoever, being a member of the tax 
commission of Ohio, or an assessor or a member of a county 
board of equalization, or a person whose duty it is to list, 
value, assess or equalize real or personal property for taxa- 
tion, shall knowingly or wilfully fail to list or return for 
assessment or valuation, any real estate or personal property, 
or knowingly or wilfully lists or returns for assessment or 
valuation any real or personal property at any other than 
its true value in money, or shall wilfully or knowingly fail 
to equalize any real or personal property according to its 
true value in money, shall be fined not less than fifty dollars 
nor more than five hundred dollars and in addition thereto, 
if he be an officer, shall forfeit his office or position. (June 
Be 1911: 102 -v. 258) § 1573 10U yy 3904912) 


Section 12924-5. (Hach day a separate offense.) Hvery 
day during which any public utility, company, corporation, 
association, firm, co-partnership, officer, or individual, sub- 
ject to the provisions of any law which the tax commission 
of Ohio is required to administer, or any officer, agent or 
employe thereof shall wilfully fail to observe and comply 
with any order or direction of such commission or to perform 
any duty enjoined by such law, shall constitute a separate 
and distinct offense. (June 2, 1911, 102 v. 258, § 158; 101 v. 
a0o, 8 113.) 


Section 12954. (Life insurance company discriminating 
against colored persons.) Whoever, being a_ life insurance 
company organized or doing business in this state, or am 
officer or agent thereof, violates any provision of law relating 
to the distinction or discrimination between white persons 
and colored persons, wholly or partially of African descent, 
by demanding or receiving from a colored person a different 
or greater premium than from a white person, or by allow- 
ing a discount or rebate upon a premium paid or to be paid 
by a white person of the same age, sex, general condition 0 
health and hope of longevity of any colored person, oF by 
making or requiring a rebate, diminution or discount from 
the sum to be paid upon a policy in ease of an insured 
colored person, or by failing to furnish a certificate of a 
regular examining physician of such company to such colore 


F 
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person as required by law, shall be fined not less than one 
hundred dollars nor more than two hundred dollars. (Re iS: 
3631-3; March 28, 1889; 86 v. 164, § 3.) 


Section 12955. (Exceptions.) The next preceding sec- 
tion shall not require a life insurance company, or an agent 
thereof, to take or receive an application for insurance from 
e3) person. (R. S. Sec. 3631-3; March 28, 1889, 86 v. 164, 


' Section 12956. (Discriminations prohibited. Penalty.) 
Whoever for himself or as officer, agent, solicitor, employe 
or representative of a life insurance company doing business 
in this state, makes or permits a distinction or discrimination 
in favor of individuals between the insured of the same class 
and of equal expectation of life in the amount or payment of 
premiums or rates charged for policies of life or endowment 
insurance or in the dividends or other benefits payable there- 
on, or in any other of the terms and conditions of the con- 
tracts which such company makes; or pays, allows or gives, 
or offers to pay, allows or gives, directly or indirectly as in- 
ducement to insurance or knowingly receives as such induee- 
ment to insurance any rebate of premium payable on the 
policy or any special favor or advantage in the dividends or 
other benefits to accrue thereon or any special advantage in 
the date of a policy or date of the issue thereof, or any valu- 
able consideration or inducement whatsoever; or gives or 
receives, sells or purchases, or offers to give or receive, sell 
or purchase as inducements to insurance or in connection 
therewith any stock, bonds or other obligations or securities 
of any insurance company or other corporation, association, 
partnership or individual, or any dividends or profits to 
accrue thereon, or any paid employment or contract for 
services of any kind or anything of value shall be guilty of 
a misdemeanor and upon conviction shall be fined in any 
sum not less than one hundred dollars and not exceeding 
five hundred dollars, or imprisoned in the jail of the county 
for a period not exceeding thirty days, or both, at the dis- 
eretion of the court and shall pay the costs of the prosecu- 
tion, and the fines which shall be levied and collected for 
the violation of any of the provisions of this section shall 
be paid to the county treasurer for the benefit of the com- 
mon school fund; provided, that nothing in this chapter shall 
be so construed as to forbid a company, transacting 1n- 
dustrial insurance on a weekly payment plan, from return- 
ing to policy holders, who have made premium payments 
for a period of at least one year, directly to the company 
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at its home or district offices, a percentage of the premium 
which the company would have paid for the weekly collee- 
tion of such premium. (May 31, 1911, 102 v. 511; R. §. 
§ 3631-6; April 27, 1898, 90 v. 345.) 


Section 12956-1. (Discharging or disciplining employe 
upon report of ‘‘spotter’’ without hearing, unlawful.) It 
shall be unlawful for any steam railroad company, its super- 
intendent or manager thereof, employing any special agent, 
detective, or person commonly known as ‘*spotter’’ for the 
purpose of investigating, obtaining and reporting to the em- 
ployer, its agent, superintendent or manager, information 
concerning its employes, to discipline or discharge any em- 
ploye in its service, where such act of discipline or the dis- 
charge is based upon a report by such special agent, detec- 
tive or spotter, which report involves a question of integrity, 
honesty or a breach of rules of the employer, unless such 
employer, its agent, superintendent or manager, shall, before 
disciplining or discharging such employe, grant to him a fair 
opportunity to be heard in defense or explanation of the 
complaint against him, at which hearing said employer shall 
state specifie charges on which said act or discharge is based 
and at which said accused employe shall have the right to 
furnish testimony in his defense. (107 v. 603, § 1.) 


Section 12956-2. (Penalty.) Hach and every violation of 
this act shall be deemed a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than fifty 
dollars and not more than three hundred dollars, or by im- 
prisonment in the county jail for a period of not more than 
one year, or both and the imprisonment when imposed shall 
be imposed upon the officers or agent thereof committing such 
offense. (107 v. 603, § 2.) 


Section 13097. (Issuing notes resembling bank notes.) 
Whoever, being an officer or member of a banking company, 
issues or has in circulation a note, draft, bill of exchange, 
acceptance, certificate of deposit or other evidence of debt 
which, from its character, form or appearance, resembles a 
bank note or paper currency, shall be fined or imprisoned, oF 
both, as the court may adjudge. (R. S. See. 3821-75; April 
24, 1879, 76. v. 72, §17; March 21, 1851, 49 vy. 41.) 

This section is limited to banks organized under the free banking act. 
(§§ 9676-9701.) 

State v. Gibbs, 7 N. Pon. 5s: 345; 18 LL.D: 681 (190S)8 


State banks have no power to issue circulating notes. Rep. Atty 
Gen. 1912, p. 712. 
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Section 13132. (False statement by medical examiner of 
insurance company.) Whoever, being a medical examiner 
for a life insurance company or for an applicant for insur- 
ance therein, knowingly makes a false statement or report 
to such company or to an officer thereof, concerning the 
health or physical condition of an applicant for insurance, or 
other matter or thing affecting the granting of such insur- 
ance, shall be fined not more than five hundred dollars or 
imprisoned not more than three months. (R. S. See. 7078; 
69 v..159, § 31.) 


Section 13133. (Obtaining money fraudulently from in- 
surance company.) Whoever obtains or attempts to obtain 
from a life or accident insurance company, money on a 
policy issued by such company in this State, by falsely and 
fraudulently representing the insured to be dead, or pro- 
cures such policy to be issued to or in a fictitious or as- 
sumed name and falsely represents the fictitious person so 
insured to be dead, thereby obtaining or attempting to 
obtain from such company the amount of such insurance 
or part thereof, or obtains insurance upon the life of an- 
other not applying for such insurance, or attempts to ob- 
tain insurance upon another’s life for his own benefit with- 
out the knowledge of the person to be insured, or falsely 
obtains or attempts to obtain money from such company 
upon a policy by a false and fraudulent written represen- 
tation or affidavit that the insured is dead or injured, or 
whoever obtains or attempts to obtain from a fire, motor 
vehicle or other insurance company, money on a policy is- 
sued by such company in this state, by falsely and fraudu- 
lently representing that any motor vehicle of any kind, 
covered by such policy, has been stolen or by procuring or 
conspiring to permit the same to be stolen, or by fraudu- 
lently and wilfully damaging any automobile or motor vehicle 
covered by such policy or procuring the same to be done, 
Shall be imprisoned in the penitentiary not more than fifteen 
years, or, when the money so obtained or attempted to be 
obtained is less than thirty-five dollars, shall be fined not 
more than five hundred dollars or imprisoned not more than 
six months, or both. (109 v. 306; R. S. See. 7084; 85 v. 119; 
O2'v. 229, §1; 8. & S. 273.) 


Section 13134. (Life insurance; official or agent issuing 
fraudulent policies.) Whoever, being a trustee, officer, agent 
or employe of a corporation, company or association, or- 
ganized to transact the business of life or accident or life 
and accident insurance on the assessment plan, knowingly 
insures a person, or permits him to be insured without that 
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person’s knowledge or consent, or insures a fictitious person, 
a person over sixty-five or under fifteen years of age, or a 
sickly or infirm person, shall be fined not less than one hun- 
dred dollars nor more than one thousand dollars or im- 
prisoned not more than six months, or both. (R. S. See. 
3630g; 82 v. 1388; 80 v. 179.) 


Section 13135. (Physician abetting same.) Whoever, be- 
ing a physician or other person, knowingly aids in or abets 
any person in effecting insurance described in the next pre- 
ceding section, or in effecting insurance of his own life, shall 
be fined not less than one hundred dollars nor more than one 
thousand dollars or imprisoned not more than six months, or 
both. (R. S. Sec. 3630g; 82 v. 1388; 80 v. 179.) 


Section 13136. (Changing life insurance policy.) Who- 
ever, being a life insurance company doing business in this 
state, or an agent thereof, makes a contract of insurance, or 
an agreement as to such contract, other than is plainly ex- 
pressed in the policy issued thereon, shall be fined not less 
than one hundred dollars nor more than five hundred dollars 
or imprisoned not more than thirty days, or both. (R. S. 
See. 3631-6; 90 v. 345, § 3.) 


Section 13137. (Rebates and other inducements from life 
insurance companies.) Whoever, being a life insurance com- 
pany doing business in this state, or an officer, agent, solicit- 
or or representative thereof, pays, allows, gives, or offers to 
pay, allow or give, directly or indirectly, as an inducement 
to insurance, a rebate of the premium payable on a policy, 
or a special favor or advantage in the dividends or other 
benefits to accrue thereon, or a paid employment or contract 
for services of any kind or any valuable consideration or in- 
ducement not specified in the policy of insurance, or gives, 
sells or purchases, or offers to give, sell or purchase as an 
inducement for insurance, any stocks, bonds or securities of 
an insurance company or other corporation, association or 
partnership, or any dividends or profits to accrue thereon, or 
anything of value not specified in the policy, shall be fined 
not less than one hundred dollars nor more than five hundred 
dollars or imprisoned not more than thirty days, or both. 
(R. S. See. 8631-6; 90 v. 345, § 3.) 


Section 13138. (Soliciting membership in unauthorized 
fraternal beneficiary association.) Whoever solicits member- 
ship or assists in procuring membership in a fraternal bene- 
ficiary association not licensed or authorized by law to do 
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business in this state, shall be fined not less than fifty dollars 
nor more than two hundred dollars. (R. S. See. 3631-23q; 
97 v. 432, § 30.) 


Section 13139. (Failure to comply with laws relating to 
same.) Whoever, being a fraternal beneficiary association, or 
an officer, agent or employe therevf, neglects or refuses to 
comply with or violates any provision of law relating to 
such association the penalty for which is not specified else- 
where, shall be fined not more than two hundred dollars. 
(R. S. See. 3631-23q; 97 v. 432, § 30.) 


Section 13140. (Fraud by official or medical examiner of 
fraternal beneficiary association.) Whoever, for himself or 
as an officer, member or physician of a fraternal beneficiary 
association, as created and defined by law, wilfully makes a 
false or fraudulent representation in, or with reference to, an 
application for membership therein or for obtaining money 
therefrom or benefit therein, shall be fined not less than one 
hundred dollars nor more than five hundred dollars or im- 
prisoned in jail not less than thirty days nor more than one 
year, or both. (R.S. See. 3631-23q; 97 v. 432, § 30.) 


Section 13141. (Fraud by certificate holder in such asso- 
ciation.) Whoever wilfully makes a false representation of 
a material fact or thing in a swora statement as to the death 
or disability of a certificate holder in a fraternal beneficiary 
association, as created and defined by law, for procuring the 
benefit named in the certificate of such holder, or wilfully 
makes a false statement in a report or declaration under 
oath, required or authorized by the law creating such asso- 
ciations shall be imprisoned in the penitentiary not less than 
_ three years nor more than ten years. (R. S. Sec. 3631-23q; 
97 v. 432, § 30.) 


Section 13141-1. (Suppressing facts. Penalty.) Who- 
ever being an officer, director, trustee, agent or emplove of 
any insurance company, fraternal beneficiary association or 
assessment association organized under the laws of this state 
shall wilfully and with intent to deceive the superintendent 
of insurance or any person interested therein respeeting the 
true financial condition of such company, fraternal bene- 
ficiary association or assessment association mutilate, destroy, 
or falsify any of its books, records, proofs, letters, papers, 
or documents, or suppress, withhold or conceal any of the 
same from any person authorized by law to investigate the 
true financial condition of such company, fraternal bene- 
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ficiary association or assessment association shall be im- 
prisoned in the penitentiary not more than three years nor 
less than one year. (April 14, 1910, 101 v. 102.) 


Section 13149-1. (Penalty.) Whoever, having accepted 
a premium note, in payment of the purchase price of a 
policy of insurance, sells or assigns such note prior to the 
delivery and acceptance of such policy, shall be fined not 
more than five hundred dollars or imprisoned not more than 
six months, or both. (April 23, 1910, 101 v. 120.) 


Section 13151. (Selling bonds, certificates, etc., for com- 
panies not complying with law.) Whoever, being an officer, 
agent or representative of a corporation, partnership or asso- 
ciation, other than a building and loan company, engaged in 
placing or selling certificates, bonds, debentures or other in- 
vestment securities on the partial payment or installment 
plan, or of an investment guarantee company doing business 
on the service dividend plan, attempts to place or sell cer- 
tificates, debentures or other investment securities or transact 
business in the name or on behalf thereof, when such com- 
pany, partnership, association or guarantee company has 
failed or refuses to comply with any provision of law or to 
file with the supervisor of bond investment companies the 
statement or report required to be filed by law, shall be fined 
not less than one hundred dollars nor more than one thou- 
sand dollars or imprisoned in the county jail not less than 
thirty days nor more than six months, or both. (R. 8. seu 
3821z; 94 v. 150, §9; 93 v. 150.) 


See Bank v. Miller, 1 C. C. n. s. 569; 14 C. D. 198 (1902). 


Section 13171. (Misrepresentation in soliciting insurance, 
penalty. Revocation of license.) Whoever for himself or as 
an officer, director, agent, solicitor or representative of any 
insurance company, except fire insurance companies or asso- 
ciations or fraternal benefit societies, doing business in this 
state, issues or circulates or causes or permits to be issued 
or circulated any estimate, illustration, circular or statement 
of any sort misrepresenting the terms of the policies or 
policy issued or to be issued by such company or the benefits 
or advantages promised thereby or the dividends or shares 
or surplus to be received thereon, or uses any name or title 
of any policy or class of policies misrepresenting the true 
nature thereof, or makes, circulates or uses, or causes to 
be made, circulated or used, any illustration, circular of 
statement, whether written or oral, misrepresenting the 
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terms of any policy issued by any such corporation, or the 
benefits or advantages promised thereby, or any misleading 
estimate of the dividends or shares of surplus to be re- 
ceived therefrom, or makes any misleading representation 
or incomplete comparison of policies or certificates of in- 
surance to any person insured in any such corporation for 
the purpose of inducing or tending to induce such person 
to lapse, forfeit or surrender his said insurance, shall be 
guilty of a misdemeanor, and upon conviction thereof. shall 
be fined in any sum not less than one hundred dollars nor 
exceeding five hundred dollars, or imprisoned in the jail 
of the county for a period not exceeding thirty days, or 
both, at the discretion of the court, and shall pay the costs 
of the prosecution, and the fines which shall be levied and 
collected for the violation of any of the provisions of this 
section shall be paid to the county treasurer for the bene- 
fit of the common school fund; and upon any such convie- 
tion the superintendent of insurance shall revoke the li- 
cense of the person, firm, corporation or association so 
offending, for not more than one year. And it shall be the 
duty of the superintendent of insurance when he is of the 
opinion that any company or association writing life in- 
surance in Ohio, on any plan, is knowingly permitting any 
of its agents to violate the provisions of this section, to give 
such company or association reasonable notice of a hearing 
upon the charge of knowingly permitting said provisions 
to be violated, and, if he finds said company or association 
guilty of said offense, he shall revoke its license; provided, 
that the action of the superintendent of insurance in revok- 
ing any license under this section may be reviewed by action 
in the court of common pleas of Franklin county, to be 
begun within thirty (30) days after notice is given by the 
superintendent of the revocation of said license; and in 
said action said licensee shall be plaintiff and the superin- 
tendent of insurance shall be defendant, and the code of 
civil procedure shall govern the proceedings in said cause 
and the review thereof as far as possible, and said court 
shall have jurisdiction to determine the validity of the 
action of said superintendent in revoking said license and 
may enter such judgment as is proper. (110 v. 113; 106 v. 
me; 102° ¥. 511; 99 v. 176, £3.) 


Section 13172. (Misrepresentations in advertisement by 
insurance companies.) Whoever, being an insurance com- 
pany, corporation or association authorized to transact busi- 
ness in this state, or an agent thereof, by advertisement in 
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a newspaper, magazine or periodical or by a sign, circular, 
eard, policy of insurance, certificate or renewal thereof, or 
otherwise, states or represents that funds or assets are in its 
possession, not actually possessed by it and available for the 
payment of losses and claims and held for the protection of 
its policy holders or creditors, or advertises a subscribed 
capital not actually paid up in eash, shall be fined five hun- 
dred dollars, and for each subsequent offense shall be fined 
one thousand dollars. (April 22, 1908, 99 v. 177, 178, §§ 1, 3.) 


Section 13173. (Such advertisement not corresponding 
with verified statement.) Whoever, being an insurance com- 
pany, corporation or association authorized to transact busi- 
ness in this state, purporting to make known its financial 
standing by an advertisement, public announcement or by | 
making or issuing a circular or ecard, fails to correspond in 
all the particulars which it so purports to make known, with 
the last preceding verified statement made by it to the in- 
surance department of any state, shall be fined five hundred 
doHars, and for each subsequent offense, shall be fined one 
thousand dollars. (April 22, 1908, 99 v. 178, §§ 2, 3.) 


Section 13174. (Disbursements by domestic life insur- 
ance companies.) Whoever, being a domestic life insurance 
company making a disbursement of one hundred dollars or 
more, fails to have it evidenced by a voucher signed by or on 
behalf of the person, firm or corporation receiving the money 
and correctly describing the consideration thereof, or, if 
such expenditure be for both services and disbursements, 
fails to set forth in such voucher, the service rendered and an 
itemized statement of the disbursement made, or, if such ex- 
penditure was in connection with a matter pending before a 
legislative or public body or a department or officer of any 
state or government, in addition to the foregoing, fails to 
correctly deseribe in such voucher the nature of the matter 
and of the interest of such company therein, shall be fined 
not less than ten dollars nor more than one thousand dollars. 
If such voucher can not be obtained such expenditures must 
be evidenced by an affidavit describing the character and ob- 
ject of the expenditure and stating the reasons for not ob- 
taining such voucher. (April 22, 1908, 99 v. 177, 178, §§ 1, 2.) 


Section 13175. (Publishing or permitting fraudulent pros- 
pectus, etc. relating to financial condition of corporation 
and individual.) Whoever knowingly makes or publishes, or 
permits or causes to be made or published, a book, prospec- 
tus, notice, report, statement, exhibit or other publication of 


i 
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or concerning the affairs, financial condition or property of 
a corporation, joint stock association, co-partnership or in- 
dividual, containing a statement which is false or wilfully 
exaggerated and intended to deceive any person as to the real 
value of any shares, bonds or property or part thereof, of 
said corporation, joint stock association, co-partnership or 
individual, shall be fined not less than one hundred dollars 
nor more than ten thousand dollars or imprisoned in the 
penitentiary not less than one year nor more than five years, 
or both. (May 9, 1908, 99 v. 336.) 


Section 13188. (Signing name to order without au- 
thority.) Whoever, being a president, director, trustee, mem- 
ber of a committee, secretary, treasurer, attorney or other 
officer or agent of a building and loan association or savings 
association, as provided by law, signs the name of a person 
to an order or warrant for the payment of money without 
proper power of attorney or written order from the person 
to whose order such order or warrant is made payable, shall 
be imprisoned not less than one year nor more than ten 
years. (May 5, 1908, 99 v. 536, § 46.) 


Section 13189. (Declaring dividend greater than earned.) 
Whoever, being a member of a board of directors of a build- 
ing and loan association or savings association, as provided 
by law, votes to declare, or, being a financial or first secre- 
tary thereof, declares or advises the board of directors there- 
of to declare a greater dividend than has been actually 
earned by such association, for the purpose of deceiving the 
people or defrauding the members thereof, shall be impris- 
oned not less than one year nor more than ten years. (May 
5, 1908, 99 v. 536, § 46.) 


Section 13190. (False entry in book, etc.) Whoever, be- 
ing a member of a board of directors of a building and loan 
association or savings association, as provided by law, cer- 
tifies to, or makes a false entry on a book, report or state- 
ment of or to such association, with intent to deceive, injure 
or defraud it or another company, body politic or corporate 
or person, or to deceive any one appointed to examine the 
affairs of such association, shall be imprisoned not less than 
one year nor more than ten years. (May 3d, 1908, 99 v. 536, 
§ 46.) 

A false statement by the secretary is not included in this see- 


tion. The secretary, however, may be prosecuted for perjury. State 
v. Williams, 104 O. S. 232 (1922). 
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Section 13191. (Aiding officer to violate preceding sec- 
tion.) Whoever, with intent to deceive, injure or defraud a 
building and loan association or savings association, as pro- 
vided by law, or other company, body politic or corporate or 
person, aids or abets a president, secretary, treasurer, com- 
mittee or other person in violation of any of the next four 
preceding sections shall be imprisoned not less than one year 
nor more than ten years. (May 5, 1908, 99 v. 536, § 46.) 


Section 13192. (Failing to make reports, etc.) Whoever, 
being an officer thereof, fails to make the reports required of 
him by the laws provided for the organization, regulation 
and inspection of building and loan associations and savings 
associations, or, being an officer, employe or other person, 
solicits business for, aids or assists such association to do 
business contrary to the provisions of such laws, or without 
having complied therewith, shall be fined not more than five 
hundred dollars or imprisoned not more than six months, or 
both. (May 5, 1908, 99 v. 536, § 46.) 


Section 13193. (Liability on bond.) Whoever violates any 
provision of the next five preceding sections shall be liable 
to the person injured thereby to the extent of the damage in- 
curred and suit may be brought against the person so violat- 
ing and the sureties on the bond given by him to such asso- 
ciation for the faithful performance of his duty. Fines col- 
lected under the next five preceding sections shall be paid 
into the state treasury. (May 5, 1908, 99 v. 536, § 46.) 


Section 13320. (Money for political purposes by corpora- 
tions.) Whoever, being a corporation engaged in business in 
this state, directly or indirectly, pays, uses, offers, or consents 
or agrees to pay or use money or property for, or in aid of 
a political party, committee or organization, or for or in aid 
of a candidate for political office, or for a nomination there- 
to, or uses money or property for any political purpose what- 
ever, or for the re-imbursement or indemnification of any per- 
son or persons for money or property so used, shall be fined 
not less than five hundred dollars nor more than five thou- 
sand dollars. (February 26, 1908, 99 v. 238, 24, §§ 1, 3.) 


See §§ 8729, 8736. 

A corporation may pay for the insertion of an advertisement in 4 
program of a political convention, although the program is published by 
committee of the political party. 

Rep. Atty. Gen. 1908, p. 86. 

This act does not prohibit a newspaper corporation from publishing ® 
partisan newspaper. 

tep. Atty. Gen. 1908, p. 76. 
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This section prohibits contributions for promoting or defeating 
a constitutional amendment. Opins. Atty. Gen. 1919, p. 1392; 11 
Dept. Rep. 173. 


Section 13321. (Aid or advice of such case.) Whoever, 
being an officer, stockholder, attorney or agent of a corpora- 
tion violating the next preceding section, participates in, aids 
or advises such violation or solicits or knowingly receives 
money or property in violation of such section, shall be fined 
not more than one thousand dollars or imprisoned not more 
than one year, or both. (February 26, 1908, 99 v. 24, § 3.) 


Section 13322. (Annual report of corporation thereon.) 
Whoever, being a corporation for profit, violates any pro- 
vision of the law requiring it to make out, have sworn to by 
an officer thereof who has knowledge of the facts, and file 
with the secretary of state, auditor of state or state superin- 
tendent of insurance, an affidavit respecting the use of its 
funds or property for political purposes, or its consent there- 
to, shall be fined not less than fifty dollars nor more than 
five hundred dollars. (February 26, 1908, 99 v. 24, § 3.) 


Section 13323. (Witnesses under next three preceding 
sections.) A person violating any of the next three preced- 
ing sections is a competent witness against another person so 
offending and may be compelled to attend and testify on a 
trial, hearing, proceeding or investigation thereof. The testi- 
mony so given shall not be used in a prosecution or proceed- 
ing, civil or criminal, against the person so testifying nor 
shall such person thereafter be liable to indictment, prosecu- 
tion or punishment for the offense with reference to which 
his testimony was so given, and he may plead or prove the 
giving of such testimony in bar of such indictment or prose- 
eution. (February 26, 1908, 99 v. 24, § 3.) 


Section 13383-1. (False statement affecting solvency of 
banks or value of stocks and bonds; penalty.) Whoever, di- 
rectly or indirectly, wilfully and knowingly makes or trans- 
mits to another, or circulates, or counsels, aids, procures or 
induces another to make, transmit or circulate, any false 
or untrue statement, rumor or suggestion derogatory to the 
financial condition, solveney or financial standing of any 
bank, savings bank, banking association, building and loan 
association or trust company, doing business in this state, 
or with intent to depress the value of the stocks, bonds or 
securities of any corporation, directly. or indirectly, wilfully 
and knowingly makes or transmits to another, circulates, or 
counsels, aids, procures or induces another to make, transmit 
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or circulate, any false or untrue statement, rumor or sugges- 
tion derogatory to the financial condition, or with respect to 
the earnings or management of the business of any corpora- 
tion, or resorts to any fraudulent means with intent to de- 
press in value the stocks, bonds or securities of any corpora- 
tion shall be fined not more than one thousand dollars or im- 
prisoned in the penitentiary not more than two years, or 
both. (May 3, 1918, 103 v. 469; May 17, 1910, 101 v. 263.) 


It is not an offense to circulate a true statement regarding the 
solvency of a bank, regardless of the intent. State v. Kollar, 93 O. 
S. 89 (1915). 

An advertisement stating in substance that all banks are not 
safe and that banks which carry bankers insurance are safer than 
those without it, is not in violation of this section. Opins. Atty. 
Gen. 1916, p. 1904. 


Section 13388. (Divulging telegraph message.) Who- 
ever, being connected with a telegraph or messenger com- 
pany, incorporated or unincorporated, operating a telegraph 
line or engaged in the business of receiving and delivering 
messages, wilfully divulges the contents or the nature of the 
contents of a private communication entrusted to him for 
transmission or delivery, or wilfully refuses or neglects to 
transmit or deliver it, or wilfully delays its transmission or 
delivery, or wilfully forges the name of the intended re- 
ceiver to a receipt for such message or communication or 
article of value entrusted to him by said company, with in- 
tent to injure, deceive or defraud the sender or intended re- 
ceiver thereof or such telegraph or messenger company or to 
benefit himself or any other person, shall be fined not more 
than five hundred dollars or imprisoned in jail not more than 
three months. (R. S. Sec. 3466; April 14, 1900, 94 v. 209; 
March 31, 1865, 62 v. 72, §10; S. & S. 156.) 


Section 13389. (Delaying telegraph message.) Whoever, 
being a telegraph operator of a railroad or telegraph com- 
pany, in case of an accident to a railroad train by which a 
passenger is delayed, fails, neglects or refuses, on tender of 
the usual charge at regular commercial offices, to accept a 
telegram for transmission from any person so delayed, or to 
send it forthwith to the person and point designated, with- 
out alteration, revision or approval, shall be fined not less 
than fifty dollars nor more than five hundred dollars. If 
such violation arises from obeying an order or rule of his 
employer, such employer shall repay to him such fine and 
costs. (R. S. Sec. 3373-2; April 29, 1891, 88 v. 429, § 3.) 
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Section 13402. (Unlawfully interfering, etc., with tele- 
graph or telephonic messages.) Whoever wilfully and ma- 
liciously cuts, breaks, taps or makes connection with a tele- 
graph or telephone wire or reads or copies in an unauthorized 
manner, a telegraphic message or communication from or 
upon a telegraph or telephone line, wire or cable, so unlaw- 
fully cut or tapped, or makes unauthorized use thereof, or 
wilfully and maliciously prevents, obstructs or delays the 
sending, conveyance or delivery of an authorized telegraphie 
message or communication by or through a line, cable or 
wire, under the control of a telegraph or telephone company, 
shall be fined not less than fifty dollars nor more than one 
thousand dollars or imprisoned not less than one year nor 
more than three years, or both. (R. S. See. 3467a; April 4, 
1902, 95 v. 101; April 27, 1898, 90 v. 346; March 15, 1892, 
89 v. 100, § 52.) 


Section 13415. (Acting as agent, etc., for certain com- 
panies in default of taxes.) Whoever, directly or indirectly, 
acts as agent, or transacts any business on account of or for 
the benefit of an express, telegraph, telephone or insurance 
company, against which taxes have been assessed in any 
county in this state and remain unpaid for twenty days after 
the time provided by law for the payment thereof, shall be 
fined not less than one hundred dollars nor more than five 
hundred dollars or imprisoned in the county jail and fed 
on bread and water only not more than thirty days, or both. 
The payment of such unpaid tax by an agent or other per- 
son, shall not be a violation of this section. (R. S. See. 2848 ; 
Ba v. 92; 59 v.91, §7; S. & S. 770.) 


Section 13416. (Unlawful reinsurance by life insurance 
company, etc.) Whoever, being an officer, director or stock- 
holder of a company organized under the laws of this state, 
to do the business of life, accident or health insurance, 
either on the stock, mutual, stipulated premiums, assess- 
ment or fraternal plan, violating or consenting to a violation 
of any provision of law governing or forbidding the re- 
insurance of the risks, or any part thereof, or the consolida- 
tion of such company with any other company or association, 
or the assumption or re-insurance of the whole or any por- 
tion of the risks of another company by such company, shall 
be fined not less than ten thousand dollars and imprisoned 
in a county or city jail not less than one year. (R. 8. See. 
8597; April 6, 1900, 94 v. 108; April 15, 1880, 77 v. 267; 
April 27, 1872, 69 v. 150, §2; S. & S. 218.) 
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Section 13417. (Foreign life insurance companies on the 
assessment plan.) Whoever, being an officer or agent of a 
corporation, company or association organized under the 
laws of any other state of the United States to transact the 
business of life or accident insurance, or life and accident 
insurance on the assessment plan, fails or neglects to comply 
with, or violates any provision of law relating to such cor- 
poration, company or association, shall be fined not less than 
one hundred dollars nor more than one thousand dollars or 
imprisonment not more than six months, or both. (R. 8. 
Secs. 3630e, 3630¢; 77 v. 181; 80 v. 180; 88 v. 252; 97 v. 144; 
82 v. 138; 80 v. 179.) 


Section 13418. (Violations by accident insurance com- 
panies and officers thereof.) Whoever, being a company or- 
ganized under the laws of this state for the special purpose 
of insuring against accidental personal injury and loss of life 
sustained while traveling by railroad, steamboat or other 
mode of conveyance, against accidental personal injury and 
loss of life sustained by accident of every description, and 
against expenses and loss of time occasioned by injury or 
sickness, and on such terms and conditions, and for such 
periods of time, and confined to such countries and locali- 
ties, and to such persons as from time to time, may be pro- 
vided in the by-laws of such company, or any officer thereof 
violating any provision of law relating to such company, 
shall be fined not less than one hundred dollars nor more 
than one thousand dollars or imprisoned in the county jail 
where such officer resides, not less than thirty days nor more 
than one year, or both. (R. S. Sec. 36301; 84 v. 180; 91 v. 
332; 97 v. 4385.) 


Section 13418-1. (Penalties.) Any person, officer, mem- 
ber or examining physician of any society, authorized to do 
business under this act, who shall knowingly or wilfully 
make any false or fraudulent statement or representation in 
or with reference to any application for membership, or for 
the purpose of obtaining money from or benefit in any society 
transacting business under this act, shall be guilty of a mis- 
demeanor, and, upon conviction thereof shall be punished by 
a fine of not less than one hundred dollars nor more than 
five hundred dollars, or imprisonment in the county jail for 
not less than thirty days nor more than one year, or both, 
in the discretion of the court; and any person who shall wil- 
fully make a false statement of any material fact or thing 
in a sworn statement as to the death or disability of a cer- 
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tificate holder in any such society for the purpose of procur- 
ing payment of a benefit named in the certificate of such 
holder, and any person who shall wilfully make any false 
statement in any verified report or declaration under oath 
required or authorized by this act, shall be guilty of perjury, 
and shall be proceeded against and punished as provided by 
the statutes of this state in relation to the crime of perjury. 

Any person who shall solicit membership for, or in any 
manner assist in procuring membership in any fraternal bene- 
fit society not licensed to do business in this state, or who 
Shall solicit membership for, or in any manner assist in pro- 
curing membership in any such society not authorized as 
herein provided, to do business as herein defined in this state, 
Shall be guilty of a misdemeanor, and upon conviction there- 
of shall be punished by a fine of not less than fifty nor more 
than two hundred dollars. 

Any society, or any officer, agent or employe thereof 
neglecting or refusing to comply with, or violating any of 
the provisions of this act, the penalty for which neglect, 
refusal or violation is not specified in this section, shall be 
fined not exceeding two hundred dollars upon conviction 
thereof. (May 31, 1911, 102 v. 047, § 31.) 


Section 13419. (Divulging telephonic communication.) 
Whoever, being connected with a telephone company, incor- 
porated or unincorporated, operating a telephone line, or 
engaged in the business of transmitting to, from, through or 
in this state, telephone messages, In any capacity, wilfully 
divulges a private telephone message, or the nature of such 
message, or a private conversation between persons com- 
municating over the wires of such company, or wilfully de- 
lays the transmission of a telephonic message or communica- 
tion, with intent to injure, deceive or defraud the sender 
or receiver thereof or any other person, or any such tele- 
phone company, or to benefit himself or any other person, 
Shall be fined not less than one hundred dollars nor more 
than one thousand dollars and imprisoned in the county jail 
not less than thirty days nor more than three months. (100 
7. 10.) 


Section 13420. (Diverting freight.) Whoever, being the 
agent of a railroad company, knowingly diverts or permits 
freight under his control to be diverted from the railroad or 
railroads over which it is ordered to be conveyed by the 
shipper thereof, shall be fined not more than one hundred 
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dollars or imprisoned in the county jail not more than thirty 
days, or both. (R. 8S. Sec. 3370; 58 v. 74, §3; 8. & S. 117.) 


See § 8985. 


Section 13440. (Humane society may employ an at- 
torney.) A humane society or its agent may employ an at- 
torney to prosecute the following cases, under this section, 
who shall be paid for his services out of the county treasury 
in such sum as the judge of the court of common pleas or 
the probate judge of such county or the county commis- 
sioners thereof may approve as just and reasonable: 

1. Violations of law relating to the prevention of cruelty 
to animals or children; 

2. Violations of law relating to the abandonment, non- 
support or ill-treatment of a child by its parent; 

3. Violations of law relating to the employment of a 
child under fourteen years of age in public exhibitions or 
vocations injurious to health, life or morals or which cause 
or permit such child to suffer unnecessary physical or mental 
pain ; 

4. Violations of law relating to neglect or refusal of 
adult to support destitute parent. (R. 8S. See. 3718a; 81 v. 
181; 85 v. 144; 90 v. 3385; 91 v. 412; 94 v. 92; 95 v. 517.) 


An attorney employed by a humane society can not be paid from 
county funds for services in a prosecution for delinquency in a 
juvenile court. Opins. Atty. Gen. 1915, p. 2402. 

An attorney employed by a humane society can not be paid out 
of the county treasury for services in prosecution under G. OC. § 12493 
but may be paid for services under G. C. § 13440. Rep. Atty. Gen. 
1914, p. 1730. 

A prosecuting attorney is not ew-officio legal advisor of a humane 
society. But he may be employed by a society. Rep. Atty. Gen. 
1913, p. 1120. 


Section 13607. (Summons and indictments against cor- 
porations.) When an indictment is returned against a cor- 
poration, a summons, commanding the sheriff to notify the 
accused thereof returnable on the seventh day after its date, 
shall issue on the precipe of the prosecuting attorney. Such 
summons, with a copy of such indictment, shall be served 
and returned in the manner provided for service of sum- 
mons upon such corporation in civil actions. If the service 
can not be made in the county where the prosecution began, 
the sheriff may make service in any county of the state upon 
the president, secretary, superintendent, clerk, cashier, treas- 
urer, managing agent or other chief officer thereof or by 4 
copy left at a general or branch office, or usual place of 
doing business of such corporation, with the person having 
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charge thereof. Such corporation, on or before the return 
day of a summons duly served, may appear by one of its 
officers or by counsel, and answer to the indictment by mo- 
tion, demurrer or plea, and upon failure to make such ap- 
pearance and answer, the clerk shall enter a plea of ‘‘not 
guilty ;’? and upon such appearance being made or plea 
entered, the corporation shall be deemed thenceforth con- 
tinuously present in court until the case is finally disposed 
of. (R.S. Sec. 7231; April 28, 1890, 87 v. 351; B.S. 1880.) 


In a criminal or quasi-criminal proceeding, service can only be made 
on a corporation under this section. , 

Reinhart & Newton Co. v. State, 26 C. C. n. s. 429 (1915); affirm- 

ings 16s Pens. 92; 23) Tus. 600. 

Where the president of a corporation is arrested on complaint against 
the corporation for violation of a penal statute, a motion to quash filed 
by the corporation, on grounds other than lack of jurisdiction of the 
person, is a voluntary appearance by the corporation, 

Reinhart & Newton Co. v. State, 26 C. CO. n. s. 429 (1915); affirm- 

Sigs 15 de Paty 8.) 92+. 23 1s. D..500. 

An indictment against a corporation need not aver that it is a cor- 
poration. If such were the requirement, however, the name, The ........ 
Company, would sufficiently import that it is a corporation. 

State v. Dry Fork Ry. Co., 50 W. Va. 235; 40 S. E. Rep. 447 (1901). 

See Brady v. Supply Co., 64 O. S. 267 (1901). 

Murphy v. State, 36 O. S. 628 (1881). 

Burke v. State, 34 O S. 79 (1877). 

Hamilton v. State, 34 O. S. 82 (1877). 


APPENDIX 
Street Railways. percentage of gross re- 
ceipts in lieu of car 
§ 14770. Municipalities may agree license fees. 
with street railway com- § 14771. No subsequent change in 
pany for payment of five years. 


[Section 14770.] [Municipalities may agree with street 
railway company for payment of percentage of gross re- 
ceipts in lieu of car license fees.] That it shall be competent 
for the board of public service, in any city of the first grade 
of the first class, and for the council or other legislative body 
of any other municipal corporation, by and with the consent 
of the mayor, to agree with any street railway company or 
companies operating any street railway route or routes in 
such city or other municipal corporation for the payment of 
a percentage or additional percentage not less than one per 
cent. upon its gross receipts in leu of ear license fees that 
may have been exacted under existing grants, and upon such 
changes in and extensions of existing street railway route or 
routes, and any changes in or revision of any prevailing or 
existing system of transfers between such routes as such 
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board of publie service or council, or other legislative body, 
may deem to be to the benefit, convenience or advantage of 
the public; 


[No increase in rate of fare.] provided, that nothing 
herein contained shall be construed to authorize any increase 
in the rate of fare by reason of any such changes, revisions 
or extensions ; 


[When not necessary to secure consents to changes or ex- 
tensions of existing routes.] and provided, further, that 
when any such changes in or extensions of existing routes 
are made so as to run in whole or in part over and along 
existing tracks already belonging to such company or com- 
panies, it shall not be necessary to secure and file the con- 
sents to such changes or extensions of the owners of the 
property abutting on the streets on which such existing 
tracks are located. Provided, further, that nothing herein 
contained shall be construed to authorize the extension of 
the track or route of one street railway company over those 
of any other street railway company, otherwise than in the 
manner already provided by law, excepting by agreement of 
both such companies. 


[No extension in length of franchise.] Provided, that 
nothing herein contained shall authorize the extension of 
existing street railway routes or any portion thereof over 
and along existing tracks or portions thereof for a longer 
period than the terms for which the original franchises for 
such roads or routes existing at the time of the passage of 
this act, were granted. 


[Notice of pendency of ordinance to extend or change 
route.] Provided, further, that no resolution or ordinance, 
providing for such extension or change of route or routes, 
or changes or revision of systems of transfers, shall be passed 
until public notice of the pendency of such resolution or 
ordinance shall have been given in one or more of the daily 
newspapers published in said municipal corporation, if there 
be such, and, if not, then in one or more newspapers of 
general circulation in said municipal corporation, for the 
period of at least three consecutive weeks; 


[When consent to change, etc., necessary.] and pro- 
vided, further, that no change or extension of any existing 
route shall be granted over any street or streets now unoc- 
cupied by street railway tracks, unless the consent of a 
majority of the owners of property abutting on such street 
or streets shall have been first obtained as now by law re- 
quired. (May 10, 1902, 95 v. 502, §1; Bates St. § 1536-189.) 
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[Section 14771.] No subsequent change in five years.— 
Whenever any street railway route or routes shall have 
been changed under agreement as provided in the _ pre- 
ceeding section of this act no subsequent change of said 
route or routes shall be made within a period of five years 
thereafter. (May 10, 1902, 95 v. 503, §2; Bates St. § 1536- 
190.) 


Publication of notice. Not required when, The requirement of these 
sections as to the publication of notice does not apply to an ordinance 
under G. C. Sec. 3777. 

Belle v. Glenville, 5 C. C. n. s. 461; 17 C. D. 181; aff'd, no rep., 75 

O. S. 392, 397; 75 O. S. 574. 


Consents of abutting owners are necessary, when existing tracks 
unlawfully occuny street. Consents of abutting owners are necessary to 
a valid extension under the two foregoing sections, where the existing 
tracks occupy the street unlawfully under an expired franchise. 

Isom v. Low Fare Ry. Co., 10 C. C. n. s. 89; 19 C. D. 583; aff’d, no 

rep. 77 O. S. 638. 
See §§ 9106 and 3770 as amended, 99 v. 102. 
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PART XXVIII. 
FEDERAL LAWS AFFECTING CORPORATIONS. 
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FEDERAL CAPITAL STOCK TAX. 
(From Revenue Act of 1921, approved November 23, 1921.) 


Sec. 1000. (a) That on and after July 1, 1922, in lieu of 
the tax imposed by section 1000 of the Revenue Act of 1918— 

(1) Every domestic corporation shall pay annually a spe- 
cial excise tax with respect to carrying on or doing business, 
equivalent to $1 for each $1,000 of so much of the fair aver- 
age value of its capital stock for the preceding year ending 
June 30 as is in excess of $5,000. In estimating the value of 
capital stock the surplus and undivided profits shall be in- — 
cluded ; 

(2) Every foreign corporation shall pay annually a spe- 
cial excise tax with respect to carrying on or doing business 
in the United States, equivalent to $1 for each $1,000 of the 
average amount of capital employed in the transaction of its 
business in the United States during the preceding year end- 
ing June 30. 

(b) The taxes imposed by this section shall not apply in 
any year to any corporation which was not engaged in busi- 
ness (or, in the case of a foreign corporation, not engaged 
in business in the United States) during the preceding year 
ending June 30, nor to any corporation enumerated in sec- 
tion 231, nor to any insurance company subject to the tax 
imposed by section 243 or 246. 

(ec) Section 257 shall apply to all returns filed with the 
Commissioner for purposes of the tax imposed by this section. 
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INCOME TAX RETURNS TO BE PUBLIC RECORDS. 


Sec. 257. That returns upon which the tax has been de- 
termined by the Commissioner shall constitute public records; 
but they shall be open to inspection only upon order of the 
President and under rules and regulations prescribed by the 
Secretary and approved by the President: Provided, That 
the proper officers of any State imposing an income tax may, 
upon the request of the governor thereof, have access to the 
returns of any corporation, or to an abstract thereof show- 
ing the name and income of the corporation, at such times 
and in such manner as the Secretary may preseribe: Pro- 
vided further, That all bona fide stockholders of record 
owning 1 per centum or more of the outstanding stock of 
any corporation shall, upon making request of the Commis- 
sioner, be allowed to examine the annual income returns of 
such corporation and of its subsidiaries. Any stockholder 
who pursuant to the provisions of this section is allowed to 
examine the return of any corporation, and who makes 
known in any manner whatever not provided by law the 
amount or source of income, profits, losses, expenditures, or 
any particular thereof, set forth or disclosed in any such 
return, shall be guilty of a misdemeanor and be punished by 
a fine not exceeding $1,000, or by imprisonment not exceeding 
one year, or both. 

The Commissioner shall as soon as practicable in each 
year cause to be prepared and made available to public -in- 
spection in such manner as he may determine, in the office 
of the collector in each internal-revenue district and in such 
other places as he may determine, lists containing the names 
and the post-office addresses of all individuals making in- 
come-tax returns in such district. 


CONDITIONAL AND OTHER EXEMPTIONS OF 
CORPORATIONS. 


Src. 231. That the following organizations shall be ex- 
empt from taxation under this title— 

(1) Labor, agricultural, or horticultural organizations ; 

(2) Mutual savings banks not having a capital stock rep- 
resented by shares; aah 

(3) Fraternal beneficiary societies, orders, or associations, 
(a) operating under the lodge system or for the exclusive 
benefit of the members of a fraternity itself operating under 
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the lodge system; and (b) providing for the payment of life, 
sick, accident, or other benefits to the members of such so- 
ciety, order, or association or their dependents; 

(4) Domestic building and loan associations substantially 
all the business of which is confined to making loans to mem- 
bers; and cooperative banks without capital stock organized 
and operated for mutual purposes and without profit ; 

(5) Cemetery companies owned and operated exclusively 
for the benefit of their members or which are not operated 
for profit; and any corporation chartered solely for burial 
purposes as a cemetery corporation and not permitted by its 
charter to engage in any business not necessarily incident to 
that purpose, no part of the net earnings of which inures to 
the benefit of any private stockholder or individual; 


(6) Corporations, and any community chest, fund, or 
foundation, organized and operated exclusively for religious, 
charitable, scientific, lterary, or educational purposes, or 
for the prevention of cruelty to children or animals, no part 
of the net earnings of which inures to the benefit of any 
private stockholder or individual ; 

(7) Business leagues, chambers of commerce, or boards 
of trade, not organized for profit and no part of the net earn- 
ings of which inures to the benefit of any private stockholder 
or individual; 2 

(8) Civie leagues or organizations not organized for. profit 
but operated exclusively for the promotion of social welfare; 

(9) Clubs organized and operated exclusively for pleasure, 
recreation, and other nonprofitable purposes, no part of the 
net earnings of which inures to the benefit of any private 
stockholder or member; 

(10) Farmers’ or other mutual hail, cyclone, or fire insur- 
ance companies, mutual ditch or irrigation companies, mu- 
tual or cooperative telephone companies, or like organiza- 
tions of a purely local character, the income of which con- 
sists solely of assessments, dues, and fees collected from 
members for the sole purpose of meeting expenses; 

(11) Farmers’, fruit growers’, or like associations, organ- 
ized and operated as sales agents for the purpose of market- 
ing the products of members and turning back to them the 
proceeds of sales, less the necessary selling expenses, on the 
basis of the quantity of produce furnished by them; or or- 
ganized and operated as purchasing agents for the purpose 
of purchasing supplies and equipment for the use of mem- 
bers and turning over such supplies and equipment to such 
members at actual cost, plus necessary expenses; 

(12) Corporations organized for the exclusive purpose of 
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holding title to property, collecting income therefrom, and 
turning over the entire amount thereof, less expenses, to an 
organization which itself is exempt from the tax imposed by 
this title; 

(13) Federal land banks and national farm-loan associa- 
tions as provided in section 26 of the Act approved July 17, 
1916, entitled ‘‘An Act to provide capital for agricultural 
development, to create standard forms of investment based 
upon farm mortgage, to equalize rates of interest upon farm 
loans, to furnish a market for United States bonds, to create 
Government depositaries and financial agents for the United 
States, and for other purposes’’; 

(14) Personal service corporation. This subdivision shall 
not be in effect after December 31, 1921. 


EXCERPTS FROM THE CLAYTON ACT. 
38 U. 8. Stats. 730. 
Approved October 15, 1914. 


Sec. 7. That no corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any part of the 
stock or other share capital of another corporation engaged 
also in commerce where the effect of such acquisition may 
be to substantially lessen competition between the corporation 
whose stock is so aequired and the corporation making the 
acquisition, or to restrain such commerce in any section or 
community, or tend to ereate a monopoly of any line of 
commerce. 

No corporation shall acquire, directly or indirectly, the 
whole or any part of the stock or other share capital of two 
or more corporations engaged in commerce where the effect 
of such acquisition, or the use of such stock by the voting or 
granting of proxies or otherwise, may be to substantially 
lessen competition between such corporations, or any of 
them, whose stock or other share capital is so acquired, or to 
restrain such commerce in any section or community, or tend 
to create a monopoly of any line of commerce. 

This section shall not apply to corporations purchasing 
such stock solely for investment and not using the same by 
voting or otherwise to bring about, or in attempting to bring 
about, the substantial lessening of competition. Nor shall 
anything contained in this section prevent a corporation en- 
gaged in commerce from causing the formation of subsidiary 
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corporations for the actual carrying on of their immediate 
lawful business, or the natural and legitimate branches or 
extensions thereof, or from owning and holding all or a part 
of the stock of such subsidiary corporations, when the effect 
of such formation is not to substantially lessen competition. 


Nor shall anything herein contained be construed to pro- 
hibit any common earrier subject to the laws to regulate 
ecommerce from aiding in the construction of branches or 
short lines so located as to become feeders to the main line 
of the company so aiding in such construction or from ac- 
quiring or owning all or any part of the stock of such branch 
lines, nor to prevent any such common earrier from acquir- 
ing and owning all or any part of the stock of a branch or 
short line constructed by an independent company where 
there is no substantial competition between the company 
owning the branch line so constructed and the company own- 
ing the main line acquiring the property or an interest 
therein, nor to prevent such common carrier from extending 
any of its lines through the medium of the acquisition of 
stock or otherwise of any other such common carrier where 
there is no substantial competition between the company ex- 
tending its lines and the company whose stock, property, or 
an interest therein is so acquired. 

Nothing contained in this section shall be held to affect 
or impair any right heretofore legally acquired: Provided, 
That nothing in this section shall be held or construed to 
authorize or make lawful anything heretofore prohibited or 
made illegal by the antitrust laws, nor to exempt any person 
from the penal provisions thereof or the civil remedies there- 
in provided. 

Sec. 8. That from and after two years from the date of 
the approval of this Act no person shall at the same time be a 
director or other officer or employee of more than one bank, 
banking association or trust company, organized or operating 
under the laws of the United States, either of which has de- 
posits, capital, surplus, and undivided profits aggregating 
more than $5,000,000; and no private banker or person who 
is a director in any bank or trust company, organized and 
operating under the laws of a State, having deposits, capital, 
surplus, and undivided profits aggregating more than $5,000,- 
000, shall be eligible to be a director in any bank or banking 
association organized or operating under the laws of the 
United States. The eligibility of a director, officer, or em- 
ployee under the foregoing provisions shall be determined by 
the average amount of deposits, capital, surplus, and un- 
divided profits as shown in the official statements of such 
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bank, banking association, or trust company filed as provided 
by law during the fiscal year next preceding the date set for 
the annual election of directors, and when a director, officer, 
or employee has been elected or selected in accordance with 
the provisions of this Act it shall be lawful for him to con- 
tinue as such for one year thereafter under said election or 
employment. 


No bank, banking association or trust company, organized 
or operating under the laws of the United States, in any 
city or incorporated town or village of more than two hun- 
dred thousand inhabitants, as shown by the last preceding 
decennial census of the United States, shall have as a diree- 
tor or other officer or employee any private banker or any 
director or other officer or employee of any other bank, 
banking association or trust company located in the same 
place: Provided, That nothing in this section shall apply to 
mutual savings banks not having a capital stock represented 
_by shares: Provided further, That a director or other officer 
or employee of such bank, banking association, or trust 
company may be a director or other officer or employee of 
not more than one other bank or trust company organized 
under the laws of the United States or any State where the 
entire capital stock of one is owned by stockholders in the 
other: And provided further, That nothing contained in 
this section shall forbid a director of class A of a Federal 
reserve bank, as defined in the Federal Reserve Act, from 
being an officer or director or both an officer and director 
in one member bank: And provided further, That nothing 
in this Act shall prohibit any private banker or any officer, 
director, or employee of any member bank or class A direc- 
tor of a Federal reserve bank, who shall first procure the 
consent of the Federal Reserve Board, which board is hereby 
authorized, at its discretion, to grant, withhold, or revoke 
such consent, from being an officer, director, or employee of 
not more than two other banks, banking associations, or trust 
companies, whether organized under the laws of the United 
States or any State, if such other bank. banking association, 
or trust company is not in substantial competition with such 
banker or member bank. (As amended by Acts of May 15, 
1916 and May 26, 1920.) 

The consent of the Federal Reserve Board may be pro- 
eured before the person applying therefor has been ‘elected 
as a class A director of a Federal reserve bank or as a di- 
rector of any member bank. (As amended by Act of May 15, 
1916.) 

That from and after two years from the date of the ap- 
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proval of this Act no person at the same time shall be a di- 
rector in any two or more corporations, any one of which 
has capital, surplus, and undivided profits aggregating more 
than $1,000,000, engaged in whole or in part in commerce, 
other than banks, banking associations, trust companies, and 
common earriers subject to the Act to regulate commerce, 
approved February fourth, eighteen hundred and elghty- 
seven, if such corporations are or shall have been theretofore, 
by virtue of their business and location of operation, com- 
petitors, so that the elimination of competition by agreement 
between them would constitute a violation of any of the 
provisions of any of the antitrust laws. The eligibility of a 
director under the foregoing provisions shall be determined 
by the aggregate amount of the capital, surplus, and undi- 
vided profits, exclusive of dividends declared but not paid to 
stockholders, at the end of the fiscal year of said corporation 
next preceding the election of directors, and when a direc- 
tor has been elected in accordance with the provisions of this 
Act it shall be lawful for him to continue as such for one 
year thereafter. 

When any person elected or chosen as a director or offi- 
cer or selected as an employee of any bank or other corpora- 
tion subject to the provisions of this Act is eligible at the 
time of his election or selection to act for such bank or 
other corporation in such eapacity, his eligibility to act in 
such capacity shall not be affected and he shall not become 
or be deemed amenable to any of the provisions hereof by 
reason of any change in the affairs of such bank or other 
corporation from whatsoever cause, whether specifically ex- 
cepted by any of the provisions hereof or not, until the ex- 
piration of one year from the date of his election or em- 
ployment. 

Src. 10. That after two years from the approval of this 
Act no common carrier engaged in commerce shall have any 
dealings in securities, supplies or other articles of commerce, 
or shall make or have any contracts for construction or main- 
tenance of any kind, to the amount of more than $50,000, in 
the aggregate, in any one year, with another corporation, 
firm, partnership, or association when the said common ecar- 
rier shall have upon its board of directors or as its president, 
manager or as its purchasing or selling officer, or agent in 
the particular transaction, any person who is at the same 
time a director, manager, or purchasing or selling officer of, 
or who has any substantial interest in, such other ecorpora- 
tion, firm, partnership or association unless and except such 
purchases shall be made from, or such dealings shall be with, 


| 
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the bidder whose bid is the most favorable to such common 
earrier, to be ascertained by competitive bidding under regu- 
lations to be prescribed by rule or otherwise by the Inter- 
state Commerce Commission. No bid shall be received unless 
the name and address of the bidder or the names and ad- 
dresses of the officers, directors, and general managers 
thereof, if the bidder be a corporation, or of the members, 
if it be a partnership or firm, be given with the bid. 


Any person who shall, directly or indirectly, do or attempt 
to do anything to prevent anyone from bidding or shall do 
any act to prevent free and fair competition among the bid- 
ders or those desiring to bid shall be punished as prescribed 
in this section in the ease of an officer or director. 


Every such common carrier having any such transactions 
or making any such purchases shall within thirty days after 
making the same file with the Interstate Commerce Commis- 
sion a full and detailed statement of the transaction showing 
the manner of the competitive bidding, who were the bidders, 
and the names and addresses of the directors and officers of 
the corporations and the members of the firm or partnership 
bidding; and whenever the said commission shall, after in- 
vestigation or hearing, have reason to believe that the law 
has been violated in and about the said purchases or trans- 
actions it shall transmit all papers and documents and its 
own views or findings regarding the transaction to the At- 
torney General. 

If any common earrier shall violate this section, it shall 
be fined not exceeding $25,000; and every such director, 
agent, manager or officer thereof who shall have knowingly 
voted for or directed the act constituting such violation or 
who shall have aided or abetted in such violation shall be 
deemed guilty of a misdemeanor and shall be fined not ex- 
ceeding $5,000, or confined in jail not exceeding one year, 
or both, in the discretion of the court. 


The effective date of sec. 10 was extended by Congress from time 
to time, the last extension being in the Transportation Act of 1920, 
in which the effective date was fixed at January 1, 1921, except as to 
corporations organized on or after January 12, 1918, for which the 


effective date was fixed at January 8, 1918. 
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knowledge of, when imputable to cor- 
TROL BULOREDS. © Srtacatrds ate bis sas Vaslait Ws nihil sree 1023 
to bind corporation by admissions and 
MOC ETS L EA Pe Fools ae ies We Skane wpe 1022 
lability for seting without. .0k sso ces ves 1037 


AUTOMATIC PACKAGE CARRIER COMPANIES.... 


AUTOMOBILE— 
SRSUPGNCEVAPAINGD TELL. Of vei cain ek eed we eas 
Bus company, form fof articles... <...<se«ws<s 123 
Livery and garage company, form of articles... 150 
Transportation companies, act regulating..... 
AVENUE (see Streets and Highways) — 
AVENUE COMPANIES (see Turnpike and Plank 
Road Companies )— 
Appropriation of property By. ....... 66. c.e.8. 
Pousene oF (village council: . 034 8 ck ke 
La CN ee ea er ee ee 
PeGlie Wa EMO WHEN ON ccc oo acs ees ag ore bw bee 
BAGGAGE — 
Obligation of railroads as to.............e000- 
And transfer company, form of articles........ 152 
BAKING COMPANY— 
arnt OF ARGIClInm@ Teen Meek t Ola ada des cara 124 
BALLOT— 
ghrectors: to her elected “by ./fe cco oe ee ee 
ce OF Woman te eee ts Se ek cass 270 
BAND COMPANY— 
ORME NCC Rar ah drat dy ee a 124 
BANK DEPOSIT— 
BPOviniOm I ai lnWs AS tO. oo. oe ee ce ee 129 


BANK EXAMINER (see Superintendent of 
Banks) — 
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SECTION 


8673-2, 8673-5n 


8630n 
8632 n 
8627 n 
8627 n 
8627 n 
8660 n 
8664 n 
8660 n 
8660 n 
8660 n 


8660 n 
8660 n 


9192 to 9194 


9556 


614-86 to 614-102 


10163 
10165, 10166 
10163 
10164 


8979 


8636 
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BANKER— 


Incompetent to act as notary, when........... 


BANKING POWERS— 


Laws authorizing associations with, to be 
Submibced > tO! CleCborsisiass «ere we ere 


BANKRUPTCY— 


Court of, may make calls on subscriptions...... 
Discharge in, as a defense 
to subscriptions 
to statutory double liability.............. 
Power of directors to authorize.............. 
Provable claims in 
subscriptions 
statutory double liability................. 
Prustee, suite by on Subseripulons. ss welenre. «2 
Of pledgor, does not affect right of pledgee 
to registry of the stock........2..... 
Certificate of dissolution 
to be signed by clerk of court of, when..... 
TOGS sis wolons sibs tayo beeen er ubeieut Ca-oat picasa uate 
Foreign corporations subject to involuntary, 
when 


iy) bs eh eee 168 ae) eee) ee ee Rel x 


Sieh Be le Ge, S) ee 8 a eee bree eo Sue. Sih a 


BANKRUPT— 


Partnership, controlling corporation........... 


BANKS (see Collateral Loan Companies; Superin- 


tendent of Banks; Taxation; Title 
Guarantee and Trust Companies) — 
1. General provisions 
Accounts, superintendent may prescribe 
method, “Of "keepine’s varies. ccush esos was 
Actions 
answer and examination of officer binds 
bank, “wien”. .4-po ae oe analy > Aeneas 
by superintendent of banks, how brought. 
on forged or raised checks.............++: 
for penalty, how brought..........0-+-0.. 
Articles of incorporation 
PLOVISLONS: OF © a6 creas arene vie nial inte Mine erento 
to be subscribed and acknowledged........ 
certificate as to officer taking acknowl- 
CA PTIONE! a5 a eraic Gudea bio nip ee ere ee 
sith y SGC Weare Re PORT era RE ie aah 


filing refused, if 
articles not in accordance with act... 


submission to superintendent............. 
publiestion of WOT ss. cis ieee da waka 
approval or disapproval by 
superintendent’ “;h:. Afi 5 mela > pee Bae eres 
HPPEal” \.i sh wr eee yo eee toner reir cee 
TOCOrdInNg™ 1. sui cae eat ee eae 
form: of” %, 03 ../6st Oss se ape ee 


PAGE 


SECTION 


121 


402 Const. A. 13, §7 


8674n 
8674n 
8686 n 
8660 n 
8674n 
8686 n 
8674n 
8682 n 


11975 
11975, 11977 


194n 
5506, 5498 n 


8627 n 


710-71 


710-36 
710-14 
11225-1 


710-14, 9871, 9872 


710-41 
710-41 


710-42 
710-42 


710-39 
710-42 
710-43 


710-44 
710-45 


710-46 
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BANKS—Continued. PAGE SECTION 


Articles of incorporation—Continued. 
certified copy 


to be furnished superintendent of banks 710-46 
to be furnished incorporators......,.. 710-46 
Assets, etc., when possession taken by su- 
perintendent of banks................ 710-89, 710-30 
Assignee for creditors not to be appointed 
except on notice to superintendent... .., 710-101 
‘*Bank’’, ‘‘banker’’, ‘‘banking’’, or Striiste 
use of words prohibited, except by 
banks subject to inspection.......... 710-3 
Const. A. 13, § 3 
VIRUS hes 0 CET 00 a ne ae 710-2 
MEE SIAL WSOC IN iss wim: <P Lucs Vd acu. we Aicsddledeion vats» « 710-1 to 710-180 
CLG AUIUUOMIS RUIN. Aho ayMena ta avers Povclevodels arcles Bie cz 710-1, 710-2 
710-124 
ATE MUI NS Pilly Sica’ & 4 's0s See's are c 710-179 
“Banking powers” in constitution defined.. ... 402 
Books and records 
entries in, to be made in ink............. 710-71 
method of keeping may be presented by 
EMEC ea ORAL OTN Malley gl ale dcdlipshio-a, sion 710-71 
PRE CEN a NT Lin, dini ve si dlanes aie, acai 710-73 
inspection by stockholders............... 710-73 
after liquidation completed, custody of.. 710-107 
separate, for each class of business...... 710-116 
CPEODGHILE MNOW VGULETEC iis.85-s.0:e ee neaneveyess 710-117 
preserved six) years, to be. . oc. c sca eee 710-118 
Branch, power to, maintain sass sj. nd aus ciew.. 710-73 
Building and loan associations, exemption 
avon | Damlsing awa’. ss. une eces 605 gis 710-3 
Business 
several classes of 
power of one bank to transact........ 710-41 
separate books for each class......... 710-116 
during organization, what may be trans- 
coc a ee OO, ne ea ea 710-58 
conditions precedent to commencement of 
subscription and payment of entire 
OUT ane Ot OG ota tg ae a aisis 5c dows ioues 3 710-55 
certificate of subscription and payment. 710-55 
examination by superintendent........ 710-55 
certificate from superintendent........ 710-56, 710-58 
of banking, under insurance statutes, 
SURG COPBUIGIRER 6 Dic had wu diars 4.2 die.» 6 ais. 9559 n 
OC NORE LEO Garey SiG Ogi bin'g e's vg ea 4s 710-51 
GOMLTOMED Wy SOITeobora, vedicni. cacics's we ox 710-61 
may be conducted by duly organized 
REN De OP Ee alos etn Nye Chie) wy Sines. 0 20% 710-76, 710-39 
Capital 
impaired, superintendent may require ee 
deficiency made gGo0ds 5 6a sie i sess see 710-30 
impaired, on failure to restore, super- 
intendent may take possession........ 710-30 
existing banks to increase..............-. 710-3 
advertisement of larger, than paid in, 7 es 
DROUADIGRE Cnaaiis Seopa kas ales + ose ® us 710-177 
710-177 


MER i oe eed el «his Sots) dhs oe Sw dy eR 
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BANKS—Continued. PAGE SECTION 
Capital stock, see also Stock below 
new bank must Nave... c-2-5.+-- 5 une 710-39 
no commission Lor selling li. see .. cleek ee 710-54 
PAID UM, Pts es ee ieee es eee eons 710-37 
par value of shares prescribed........ Seat 710-41 
subscription 
opening of books........-.... ees ee ees 710-48 
eertificate! Of Sint ts cls ase ek ve eee 710-49 
of entire, necessary before business 
commence i 164k eee een 710-55 
payment 
first installment of ten percent........ 710-48 
full payment necessary before busi- 
ness Commenced ......seeeeeeess 710-55 
certificate of, to superintendent....... 710-55 
nonpayment, sale of stock............ 710-53 
INCTEOABO*OLs dq peace Hotels = muerte 710-59 
disposition of increased stock............. 710-59 
Teduchiow |. Of su cwaw-0 bs ew ee ee ek on 710-60 
advertisement of larger than paid in 
prohibited: 20. ssa + > ihe ts ale ess 710-177 
PORAlty, si cded ee teks es ote eee see 710-177 
Cashier 
POWEREOL its fi mtad peed aa eae see Roe 1050 8664 n 
right to administer estate of deceased 
debtor! of “banks.ne et rere ts sare cee « 1050 8664 n 
Bond, Of 0. se ccs Pavan etre he Wee eenrereies cle 710-68 
Certificate 
authority to commence business........... 710-56 
withheld, may be, when.............. 710-56 
publication <5 2.040505 us a% snes wee 710-57 
to superintendent of banks 
of subscription and payment of stock.. 710-55 
Of depoglt 65.64 itv eo set eT ne ees 710-143 n 
ONGCKS: gcc e hee RA as Oe e eran Oe aimee errs 710-132 n 
forged checks _.. 0.5.0. se nes bev eens peers 710-132 n 
recovery of money paid on............ 710-132 n 
limitation: Of ‘netione. i. ass 3 : 11225-1 
Collections, powers, liability, ete.............. 710-133 
Oonsolidation” ¢.)¢:i) cieukd teers eae oP ees 710-86 to 710-88 
Corporation, new bank must organize as...... 710-39, 710-76 


Crimes and offenses relating to. (See also 
Penalties below.) 


embezzlement by officer, etc............4.. 710-172 
bank examiner, ete., divulging infor- 

wintion se eure ree ree ae ee eee eee 710-35 
receiving deposits, when bank insolvent. ... 710-174 
fraudulent issue of certificate of de- 

posit, false entries, ete... ius.sas ss bo0 710-172 
fictitiously borrowing, etc., money......... 710-172, 710-175 
issuing check, without sufficient funds on 

Geposit ~ Scie ase sia epd2 See eee as 710-176 
certifying check, when not sufficient funds 710-173 
false statement affecting solvency of..... 13383-1 

Departments 

several may be established by one bank.. 710-41 
separate books forys4.ei .itniasn ass tanto ds 710-116 


Depositors (see Unknown depositors below.) 
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Deposits 

Oa Ua CONTIG: An 710-117 n 
SJOUXOEN as Fos Boge loka cae CRC Et ae eae ae 710-117 n 
BONER A ees wares hee eS oa re Ba ox 710-117 n 
DivabLUusuOOssebeenier tater haces sale, oe lM, ws 710-117 n 
by commission merchants................ 710-131 
in insolvent bank, recovery of........... 710-117 n 
when bank may appropriate, for debt of 

PEPORINONY ts SNe cre cee PR a ee lk 710-117 n 
HaKatlOtiee OMe wea AS es oes cn ees ye 5370 
to be entered in terms of U. 8S. money... TLOStea 
POV UO AG DANES feo .c8e Dees AG eles wane cs 710-117 
PMG GONG emase Seen Ad Pets Siri. te la. Takia 
Ce Rcym Gar COlimnedawa serv aa avetaree © c-22 2 evar TAO=t, 
withdrawal of 

BAVINGS Geposis’ SP iyi Meee ie es 710-148 

eonimercial “deposits i) e..%5 22.3 ses. 710-135 

when in names of two persons....... 710-120 
OCR Pe MISE rn ce mrite watts fos a ae ne oe 710-132 n 
when are for collection only............. 710-117 n 
Pee UON GS seer creat otc NES Oa x des aE 710-119 
memnames Of two “persons... i. 00.00.6545. 710-120 
munelaimed, On Jiquidation: 1226s 5.0.6.6. 710-106 
power of fidelity and guaranty company 

GPE ICLP ls, Matar glare tate ale Wialk oho ohacs % 9511 
COPTENCALERE OL. Cee ec Se ane fee eee ed 710-143 n 
Pits HOOKS aan cee cc ek ee ee wed 710-143 

entries im to be in inkeyy.si....... 710-71 
unauthorized, by one bank in another, 

OREM IGANG ANS ccd ho. Me Pes ea SO 710-125 
authorized Tor batiksss.cce.e ec elec cas 710-127, 710-128 

Directors 

MERU ROBE SES a ade wise oe xe ciialavees abs a a's 710-49, 710-61 
PUMwOrMOMCG? sccicde de dc eke o estes ee. 710-61 
UDCA ROL Fe Ge eae Ok a ee sate win ob ace a's 710-65 
CEU RL OMMOON srs. eves Sein ad one 710-66 
MO One POC UIPCEn sc UR as acta eel kok cdie oaks 710-68 
elections for 

pT SU ga ae A ay A eA oe gree Ar 710-49 

NU | ee ei a nee ara ee 710-51 

voting rights of stockholders......... 710-64 

cumulative Voting’ ....2.e06. 6600.05. 710-64 n 

Pr rIOhy SNe fe tial eia tae st oes vi5 oo sie 710-64 
duties and powers 

TOM CEA eerrwcn ne sie ree estat Sie ene Fe 710-61 

monthly meetings required........... 710-61 

annus) examination by.s.¢..........5 710-69 
executive committee 

TO ee ea MOMLGOd mem wee wets es cis ce < 710-62 

TOOLS! cg oo to clap cig DchORatECSCC Cg GIG De Deon 710-62 

minutes of meetings required........ 710-62 

loan to member of, how authorized.. 710-115 
interlocking, in certain banks, prohibited 

Dye Clayton Ach wer skies Ae ce cases 2260 
LOAMSG COM OW Sul bMORIMOU. Ales os ccdeesle ss 710-115 


superintendent of banks, communications 
ELOM ALOU VOUSWDINEG TOON tO... 0c. cs cee ue 710-34 
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BANKS—Continued. PAGE SECTION 
Directors—Continued. 
liability of 


Violating law acuta fcegses ewes ieee bees 710-67 
attesting false statement of condition.1037 8660 n 
violating law, injunction against, pending 
QUO! WATTANTO 7.0. tc1105 one cahpet ner non eee 123357 to 12339 
DTVIGSNAS _.o5: 5.5 50s, <qusurneis aint AOR bere tore 710-130, 710-134 
Embezzlement, by officer, employe, ete........ 710-172 
Examination by superintendent of banks 
before business commenced.............. 710-55 
LEG LOT. os cranes neat ction interne ete , 710-17 
regular 
When. and! HOw: Miedoe. wi ahros chramire 710-19 
GUNS) L6G UO. on cc ethan ewe ie 710-17 
special 
may be made on request of bank, 
directors or stockholders......... 710-21, 710-22 
expenses paid by banks cui. ds asscas 710-22 
information to be kept secret by exam- 
iners, superintendent, etc............. 710-35 
GRBAC? ifaw Ren 5 0 alto EPs ee ee 710-35 
liability of examiner, superintendent, 
eae ROME ee EES Cs GO ae 710-35 
books, papers, ete., to be submitted to 
ORE MUITOT chess acess aeieho eels Coaioweietie scale 710-28 
books, papers, ete., on refusal to produce, 
superintendent may take possession. . 710-28 
to be made without notice to bank....... 710-29 
court may order officers to attend........ 710-36, 710-25 
Oficers: May, be 6xamunoedis cc ass sce cneeres 710-25 
ally bamiks SUbIOCK COs Ghar wera. eee eebionn 710-2 
doubtful assets, appraisal: ....c0ss.enss as 710-20 
Examination by directors 
£0, DS WAC ein U ly wee scot a eastern 710-69 
result to be reported to superintendent... 710-69 


Executive committee, see Directors above 
Failure of, liability of treasurer for corporate 


PUM | ONS MOPORM: trrenere k's eves irene 8664 n 
Federal Reserve Bank 
MONDO ” wins Bee tc 2 a ake Hie Sia epee eave eee 710-4 
power of state bank to become member of 710-5 
OOS teat wm ceis e naic our & Gestense: -dn.6) hs a ior nae 710-17 


Foreign corporation 
transaction of banking business by, pro- 


TIER, co ioe 4. com tainchin cine A 710-40 
may loan” MOUSYy. .... ++ verges ate ed when 710-40 
trust company, certificate authorizing ac- 
Ceptance- Of GIISES/s is cues... sa" aa ee 710-151 to 710-155 © 
exemption from general foreign corpora- 
ion “law es 5 cat aula anu aehiereais 178, 188 
General corporation law 
when applicable to banks................ 710-52 
banks can not incorporate under......... 710-39 
Insolvent 
assets liquidated by superintendent...... 710-89 to 710-106 ¢ 
receiver or assignee not to be appointed 
except on notice to superintendent... 710-101 


(See Liquidation below) 
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BANKS—Continued. PAGE SECTION 
COM EOT MO Ol) Mets 3.4 ay edd Wald dan bodlkewers 710-41 to 710-52 
Incorporators 

SUES MNP fn BPIS Cee, sid sexi iKn ide « aloo cicht 710-41 
majority must be citizens of Ohio........, 710-41 
subseription books, OP EMIM Series (rte sieve pas 710-48 
certificate of subscription................. 710-49 


Insurance companies, duty to give informa- 


tion to superintendent concerning..... 627-1 to 627-3 
Interest (see also Usury below) 
Saucracce  tomrallegal pean Wks « Hceww oes 710-47 n 
Investments (see Loans and Investments below) 
Lien of 
on stock and funds of stockholders 
SOW PCAN TO LA 4s Med ibetstctes 4h ve ewe 5 we 5673 
ior unpaid’ installments... .....% 5.4.5 710-53 
TE USAR Ce gre tte tla Stave, Winn we 710-114 n 
on collateral, for other debts.............. 710-136 n 
CUM ICOVORIDE OF <ACDLOR A iis x Chis) aes eit ac’ 710-117 n 
Liquidation, voluntary 
PeWOGLOre: Balas 252 56 tee lane «OL ae va dk 710-85 


Liquidation, involuntary (see also Posses- 
sion taken by superintendent, below) 

no receiver or assignee to be ap- 
pointed without notice to super- 


TRRPO SPE! eI uo ina Sika yesk ws 2s % dna 710-101 
WENCH) DUGNOSIREG oc ae bed 1 << oan hee alee 710-89 
assets, administered by superintendent..... 710-95 
BOSOts, CINVONLOEY GON os < dtd ii welhe sae 6 Keds 710-93 
Asseus,, Notice to wWoldér Of. es. 5.56 c es ean 710-93 
powers of superintendent in.............. 710-95 
special deputies to assist in............... 710-94 
claims 

OURS CO ORC ILOT Ss acy aieiw's visinn ae oH Me 710-90 

MPCCGMIRIOR OL eon sie cA. véiecnne WoO ws. 40% 710-92 

rejected, limitation of action on....... 710-92 

RE OMe eit a EA Te is deny utabieret 710-93 

objection to, by interested parties..... 710-99 
expenses, approval of, by common pleas 

COMED: SRS net Ates &y  < EMAL« Oars/n. 3S 710-97 
deposit of moneys collected.............. 710-96 
VICGUS “EOP oa Seed es Css wale ress 710-98 
injunction against, proceedings for........ 710-100 
by stockholders, after claims paid 

SUPRCIM em Kwok Ody Ys y ocee se < ks ove 710-102 

continued by superintendent when..... 710-103 

liquidating ugent, when appointed..... 710-103 

liquidating agent, powers............ 710-104 

liquidating agent, successor........... 710-105 
MIDI LAA TOU CONOREU Ok boca aw died vines S00 710-98, 710-106 

Loans and investments 5. 
authorized investments ...........00.605. 710-111 
national bank securities,-how authorized.. 710-11la 
international bank securities, how - 

RUG RUESMRNER UAE, Coie ciplihichits an w vieiajere o's # 10-111la 
Real state. Mortgages... 5. eck wee eee eo 710-112, 710-113 


limit of, to any one borrower............ 710-122, 710-123 
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BANKS—Continued. PAGE 
Loans and investments—Continued. 
commercial paper, defined...............-. 
trade acceptance, “defined... aces ose 
unauthorized deposits in other banks, 
deemed 
how authorized, by directors or execu- 
tive committee 
loans to officer or member of executive 
committee, how authorized........... 
limit of, in any one loan or security....... 
on own stock, prohibited, ..i 6 ees eee 
by commercial banks, what authorized..... 
by savings banks, authorized............. 
Location 
to be ustated in: arbicles@ysemasciess sc Jere 
branch banks, power to establish......... 
Morris. plan. «bale satanic smretanctene eyerer vette teres sae 
Name 
requirements) 26) 46%4.06 Vos tae t oe tate conn 
change Of. Seis os Suicae a eres tenon 1552 
use of words ‘‘bank,’’ ‘‘banker,’’ ‘‘ bank- 
ing’? and ‘‘trust’’ restricted........ 401 
use of word “state” restricted......... 


eee FO 6. Se SS es 5 Sle 6 6 8 O18 ie Oe S's) e 


ie eee © 84 0 erenere.6 <5 S 615 6b © 


National 
trust department of, subject to examina- 
DION AL St nias deleted cevein oe eer 
INGE) CATNINOS, HC OTMEC vim desdare site scatvel ae one 
Officers 
gifts, fees, etc., to, prohibited........... 
LADLE) ig a, Ried Wile abst bis veh een Teta 1037 
loans to, how ‘authorized scan, ese eee 
bonds . . 
papers signed and verified by.............. 
embezziement bY ia vis eu) ded a Dera 
Penalties 
refusal to give information concerning in- 
surance companies 
unauthorized use of word “state” in name 
unauthorized use of word ‘‘bank’’, 
SECIUSt”,abe,, hull SMAMOR pra tee dna e 
gitt, Lee, ete:,) tor officer, tics aes see 
failure to comply with order of superin- 
LOudont.- -.ds.4 begs Fee ee eee ear ee ee 
non-compliance with law as to unknown 
depositors . . 
failure to make. réport.255'55 75055 aees aah 
refusal to testify sin hs ee ee ee 
failure to collect tax on shares............ 
tax return, false; or not madéiih.<i0 se. ss- 
advertisement of capital larger than paid in 
Policemen 
Possession taken by superintendent of banks, 
When ines geag br eee eta oe ee 
(See also Liquidation above.) 
on refusal to submit books, etc., for ex- 
amination . . 
on failure to make good deficiency in capital 


Oe Se he Sere oO 88 ee a 6) ae ene IS 


Ties 2 oe 6s Dele) a 6 8 hb ete weus 


SECTION 


710-124 
710-124 


710-125 


710-62, 710-63 


710-115 
710-121 


710-136, 710-114 
710-111, 710-122 
710-139, 710-140 


710-41 
710-73 
710-180 n 


710-41, 710-44 


710-44 n 


Const. A. 13, §3 


710-3 
710-178 


710-2 
710-1 


710-72 
8660 n 
710-115 
710-68 
710-36 
710-172 


627-3 
710-178 


710-3 
710-72 


710-74 


9870-9872 
710-33 
710-26 

5672 

5414 
710-178 
9150 et seq. 


710-89 


710-28 
710-30 
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BANKS—Continued. PAGE SECTION 
Powers 
Ud ee datas i riclege a vow dis x40 b< ce ham'es , 710-47 
to maintain branch banks................ 710-73 
to acquire stock in other corporations or 
PS rE EI a aS at rsic. 05)he na iw bag wad eacw ae « 710-47 n 
to guarantee bonds or commercial paper... 710-47 n 
to become member bank under Federal 
SWOT ROR Bia ths rah 4s 9) sti Sk ER enire esse 710-5 
to take over business of debtor.........., 710-47 n 
to act as real estate or insurance agent... . 710-47 n 
Ge DURTOW ION OV... isi neat s doa aa a 710-126 
to establish commercial, savings, trust, ete., . 
MCP AV ONUOD OR 20h, is oS cin-s 9 hh GG S45 40's 710-41 
SUELO SILOMOSI ewe Mia tars nhs, «.% ica) tia ice om a9 6 710-117 
to apply deposit on debt of depositor.... 710-117 n 
Munim OOMCCOLONM: ¢ < ve a wcia Ba dina BOOMs Wlhiere ase 710-133 
as to loans and investments............. 710-47 n 
LO SUurmish’ surety bond... cee eas ws 710-97 n 
EG BeQuines Teal) O8tate ces cev sive ce cas ces 710-108 
to rent safety deposit boxes............. 710-109 
to receive property for safekeeping...... 710-110 
TOV IVECOILGR  Wawiectn Save ZkG@oine «8 sate 710-130 
Be TO FOTSLSD CEORCHANSS och kiaw cles aceualbinlaed 710-47 n 
President 
POWECTSiay setercuatarsrsrete ate istoneMyele ectshe alate oe clalaacs 1046 8664 n 
PLOMACL geen ater My ex aM Siac hoe aris ard cies nw 710-68 
Private (see Unincorporated below.) 
Purpose, statement of, in articles......... a 710-41 
Quo warranto, against 
POMC ORY) IORI recent d Src Ss ade eee « 12337 to 12339 
security required from directors, when.... 12338 


Receiver. (See also Liquidation above.) 
not to be appointed, except on notice to 


BY POL EGCG cn celary cities sale ero aiming Wa. 0 710-101 
Records (see Books above.) 
Regulations 
FO WCIE COMO Shainin salsa mcr Pee em ele Hy s 710-47 
BARRE AC OTS GUE a fale ge x Ero cae «OE. Ate Sass -alwiw’ dio 710-50 
as to powers of executive committee...... 710-62 
Reports to superintendent of banks 
BOUT: Aah riche oa ioral ane adi Rok leies Ludi sions 710-31 
contents “and verification... ......6c6s eas. 710-31 
POUTBARA en heals 92 Slow Bink <i Sesiers. ecard es 710-31 
special, may be required by superintendent 710-32 
penalty for failure to make............0.% 710-33 
of result of directors’ annual examination 710-69 
Reserve 
COMING PONE DAMS, cocc. eis Wei Hosa s aes 710-138 
Ge VANE eh Gat ee Pane a pK ER wad aa wR ede ae 710-144 
Re eae OO tes coca UGS Kg Ss wai w ahaeS 710-167 
SGENG, NOW WesISnahed 2... )26k cic ti ease ee 710-127 
deposit of 
POG OR CLOW Qe oi ee ig vis Spins ow Sass 710-128 
unauthorized, deemed a loan......... 710-125 
impaired, no new loans, when............ 710-129 
AVI Ss SOGIGReS ees ease chk oo ecb «sodas wh 710-145 
GHAMUCHS MOLMCR LEN CEC cts craved sls x: ois: 20.0.0 Sac 710-149 


MAVCSUMONTS BUCHOPM Fd | oo. ocak ee cnc eee 710-146, 710-147 
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BANKS—Continued. PAGE SECTION 
Savings societies—Continued. 
surplus PATNA! fars's ahi p Water i a ee eee 710-148 
power to charge interest................. 710-146 
real estate, power to invest in......... ; 710-147 
ibhighi(cn\ek- We peat ses OCC Gano OSL Gio te bio Paci 710-148 
Societies for Savings. (See Savings Societies 
above. ) 
Special plan, requirements..........+..+.+-5. 710-180 
“State,” use of word in name, restricted........ 710-178 
Stock. (See also Capital Stock above. ) 
par value of shares prescribed............ 710-41 
sale of, for non-payment Of... 0...060% 710-53 
poconds ats mnie ea eee ana ee 710-70 
VOUNL POWED 65 [o-wa)s where oc aty te We Oh ek SS 710-64 
power to acquire own stock............... 710-114 
preferred, can not I188UC...2.00e0 ees ee sleet 710-41 n 
taxation. (See Jaxation below.) 
Stockholders 
HADLEY: OF. awis sins. vases Re eae epre 400 Const. A. 13, $3 
710-75 
assessment on, to restore impaired capital 710-30 
sale of stock on failure to pay...... 710-30 
meeting to elect first directors............ 710-49 
ANMUAL  eleCtlons nts eeuels MMe eee spn 710-51 
right to inspect books and records......... 710-70, 710-73 
voting |. Tights -Ols as vusistnones Ape kere aOR 710-64 
PYORIOW. 5 hea. ayaa howe eee oem ae een 710-64 
CUMULATLVG® VODINO)S cirssusl were eee en lets eer 710-64 n 
record of, to be kept base bas pea ema ren 710-70 
open to inspection by stockholders and 
direckors s5.0 sek eee Ae wee ee 710-70 
Superintendent of. (See Superintendent of banks.) 
Surplus 
enn dis Sic/c get nkste aha At tee neeroeiaes 710-1 
GO) DO. LOPORTO 5). «sis vse seh woken ate Oe ee mae 710-130 
use of, for dividends restricted........... 710-134 
Varation, :0f ). A.« isc Gea Ree Gees see 5407-5414 
5672-5673 
definitions; bank; bunker.............00- 5407 
shares of stock 
to:.be: listed ind; takedss 0% 25-0 5 sen 5408 
in . national -benks:2:..22 «ween ee hes 787 5408 n 
valuation by: andifory. 4.24 4.04.54 nade x . 5412 
deductions unauthorized except real es- 
GAEO! oo Capes Kad» ee tee Oe ee eee 5412 n 
tax a, lien ont (ips 4 Gi. bi peeaeers 5672 
duty of bank to collect tax on........ 5672 
penalty for failure to collect.......... 5672 
bank paying t6x,. lien Of 5.6 higuie corn de 5673 
“investment in” defined.............. 5324 
list of stockholders 
$6 Bin Rab byte 7 sok ice scnnapes mete oe ae 5410 
open’ to taxing sOmMcersis.co.< 45. aes 5410 
to be returned by cashier............. 5411 
return, for | 4.4 shasguamnresun es cpecput ails apetere 5411 
failure to make, powers of auditor.... 5413 
correotion » OF - ins sce suis onus soe eae 5413 0 


Talse, .-penalby -sayiicsi ey soreelesQeeken 
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BANKS—Continued. PAGE SECTION 
Taxation of—Continued. 
a Ce Oe Se a 5409 
superintendent of banks, fees of......... 710-17 
Title guaranty and trust company 
POWOLGtO eStauuen DAM. 0s. ila dele 710-168 
BU PCE VaR ON, a MR Cte i leid .& o fhe: & cal ‘cicle’.. 710-169 
RUSE RIO ORE re cso cc Cee Fob Glee desss x nine shee 710-170 
DEE CHM a Nee Sih acter ia Chaves dia oda «oars hice. 710-171 


Trusts. (See also Trust Companies and Safe 
Deposit and Trust Companies below.) 
bank administering, investigation of, by 


ED Seeded bh ES Oe eee, 710-162 
Madivided profits, defined.........oc.cecks.. 710-1 
nincorporated 
SN Ts i CE as en a eee 710-1 
existing 
may continue business............... 710-76 
BUAVOUIGUE SDN. mann. s esbeaveste cook seis, 710-77 
mannan wanitale Weeds .e)e alee, 710-78 
property, of, how beldy i eudek« vic aan 710-79 
BOS TOMR, ION, Ole scien civenyorn cis ace clea 710-80 
list of owners and persons interested 
IW PLM LPR ARUO EL xeaer Sair naa bisp.rdabs wishes abtecace 710-81 
change of owners, notice............ 710-81 
word ‘‘unincorporated’’ to be printed 
OW Alb SueniOnenre dos . Wek ds celok 710-82 
reports, filing and inspection......... 710-83 
may bid for deposits of publie funds 710-84 
RmmnGwh Uepasitons eels) {TA siwae odes Bek SY cee ss 9864 to 9872 
annual report of, by banks, to probate judge 9864 
penalty for failure to make........... 9870 
REO Trae Midas} eee goon bi & Skee 9865 
record of, by probate judge............... 9866 
POOH Te tat Orie she SILO Seales anes e: 9867 
deposit 
when to be paid into county treasury.. 9868 
err FOO MBE GHD he Sits Poche dad dle eure ds 9869 
penalty 
for non-compliance with act.......... 987 
recovery and disposition of........... 9871 
cies vole See ae a 9872 
Paamcey Al CHENEY, Cran eo dks Soules ea ox 710-47 n 
Usury, contracts for illegal interest........... 710-47 n 
2. Commercial banks 
power to establish other departments. ... 710-41 
minimum) capital istoek}.. 0 fice. ec. k 710-37 
GESVIGIUS See aN He SP ee hoe ie LEMOS ek 710-135 
FOSEIVE? LOGMIFEMOMtE he ATS ch ek oe 710-138 
loans and investments 
authorized investments and loans...... 710-136, 710-137 
710-111 
discounts and usury.............. 9757 n 
38. Savings banks 
power to establish other departments...... 710-41 
Miamiornm “capital (Stok... 0.6 csc <5 oes aes 710-37 


tn CCM ener OnT gc alesse ts lave saved’ 710-144 
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BANKS—Continued. PAGE SECTION 
Savings banks—Continued. 
investments, authorized ...-0......-----. 710-139, 710-140 
710-111 
Geposits. . 2. co's Fa wei SEES P a Asie wt 710-141 
power to receive.......--sseereeceees 710-141 
terms on which received and paid out.. 710-142 
SWAGH CT AW alle aeyeraarereste rie eietetotot- Fareed -tsieeste 710-143 
Pass books wisi crave caiew rnin: seis em aelee 710-143 
certificates of deposit... .........eee ee oe 710-143 
4, Trust companies 
power to establish other departments...... 710-41 
minimum capital stock...........-.+-+... 710-37, 710-150 
use of words, in name, when improper..... 710-44 n 
PENETAl POWEPES \cisicic wher ereie ymie mimoysyeie selene 710-158 to 710-160 
depository of funds under control of court, 
when: WB Y< be circ neke p ee ee 710-157 
deposit with state treasurer.............. 710-150 
interest on securities deposited....... 710-150 
substitution of securities............. 710-150 
Alben ENO MR Te aac ose Toy om oneldn o 710-150 n 
foreign 
TiC ONSO Needing cjestve me toen selena eee iene rer 710-151 
annual certificate from tax commis- 

SLOD: MoS Gad. Mindat aac arr eete eieeets 710-152 
examination of, by superintendent... 710-155 
retirement, from state... 5 0. . sets curios 710-155 

powers 
to act as registrar or transfer agent. 710-158 
to accept and execute trusts......... 710-158 
to act as executor, administrator, 

gnardign, Cth wiiasnss adware elas 710-160 

investments 

authorized loans and, in general....... 710-111, 710-llla 
officers, authority to sign and make oath 

tO PRPOTS dvs Siss7 wa Miles s ese eee 710-163 
POSEPVO oc cep o ks tant ptt he pee 710-167 

not applicable to trust funds......... 710-167 
trusts 

power tO. AOCePE.. 1 1ay OLS eee eee 710-158 to 710-160 

710-154 

conditions precedent to accepting 

certain paid up capital.......... 710-150 

deposit with state treasurer...... 710-150 
liability of capital and deposit for 

defewhh) 66:2 44 seer eke Py caer 710-161 
company administering, investigation 

Of, byerouricaeans eer eer Ts isc 710-162 
records of, not subject to inspection 

by -atockholdets:...+.:.: 5. -sthmeees 710-73 
fands, investment. ofs .:%s.0)eren. oe 710-164, 710-166 
funds, not liable for bank obligations 710-165 
funds, not to be mingled with bank 

fonds sty Son oecessee sca Vi sae S 710-165 
property held in trust, a deposit in.... 710-165 


accounts and investments to be kept 
peparate . vinsdn+sbapu ohewets ee 710-165 
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Trust companies—Continued. 
trust department 
investments, etc., of, not subject to 
UNG: ALS OUNICIER Sirians uk ed ete as 


BASE BALL PARK COMPANY— 


UPPER OE ers fia are FON ast aoe nnnoresdia. a... 


BASIS— 


SEP OCHUSE MUON fia giv aes Seth owes se deka 2 ea. 


BEGINNING— 


Of corporate exIstenté. . i... cc est awe mnnece 


BENEFITS— 


Estoppel of party receiving, under ultra vires 
contract... 
Excluded in fixing compensation in appropria- 
UE TCC AUIS or sscaain visu cceniewrs «cieave ae 
Fraternal benefit society of .................. 
exemption froia creditors ................ 


BENEVOLENT ASSOCIATIONS ................... 


(See Charitable Corporations; Corporations not 
for Profit; Fraternal Benefit Society.) 

Power to acquire stock in building company.... 

Consolidation ... 

agreement for 


Hy UnU Leeds. fee aioe aide ce eee ca ts 
bo LCT yd eI i ay ee ee ee ae 
filing with secretary of state.......... 
PCO Rte oe Mosier eC ks Ok ws 
certified copy, as evidence ............ 
united association or corporation 
Doce teerinay te. s hie eee eee kd 
trustees and Officers 66.6.5 ..0..0e800 
constitution and by-laws ............. 
FISH Uae IKE POWGIS os Sides calves ev ss 
We em Ris ed ab Sa Sa es 
subsequent consolidations of .......... 


property of constituent associations 
vests in united association ........... 
Wrist PrOmerEy exces ai eee css. Ces ets. 
conveyance to united association; court 
DES a CS GGAe glee Aaa aie 
Homes 
for aged, indigent, widows, ete............. 
widows’ home and asylum for aged and 
FACISCNY WOME MC CC. Cay Oh rece ees 
Pane Pelion WORM atari ee oot! ee 5 ee o's es 3 
D AOe CHER OIROG SEIUD Rite shoe Dee Coe Ce cee 
Lodges, unincorporated or subordinate bodies 
powers . 
may acquire stock in building company..... 


. Ste S0epe Slel Shes 6 sei bls) 0 66 6 e © eee ee 8 a 8 
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710-165 
710-167 
710-164 


8627 n 


8627 n 


11053 
9466 
9482 


10033 to 10061-1 


10196 to 10198 
10038 to 10050 


10038 

10039 to 10041 
10041, 10043 
10043 

10044 


10041, 10042 
10041 
10045 
10046 
10046 
10050 


10046 
10047 


10048, 10049 
9972 to 9977 
10189 
10023 
10190, 10191 


10061-i 
10196 to 10198 
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BENEVOLENT ASSOCIATIONS—Continued. PAGE SECTION 
Real estate 
incumbrance, sale or exchange of.......... 10051 to 10056 

petition 2.3 pani din Gin wtG on cele oe 10051 

publication of notice («0.4.2 dene. tetas 10052 

PRICES. 5° ie on 6 a5, «cou Senin, Oty Maree eats ae 10053 

hearing <\5 5... Sh semeuiace ake Sale ape 10051 

AULMOLICY, Of COUT... <1 ee eerie iets 10051 

COMUNMEA GONE ose. 6 eet ie ee ee 10056 

when valid, without court proceeding. . 10055 
conveyance by trustees to association...... 10054 

Secret or benevolent order 
POWOTS “Kido. fac B a poe Ok ask ee as oe ee Gee 10057, 10060 
10061 
trustees, number and term ............... 8657 
reserve funds 
InyeRtnen ts 2 ene 5 y-d-xons andar ee moe 10057 
trustees to manage 
SlORLION \ css. se we ya oe ee eel ele 10058 
Terms, Ubles, e0C. 6 oa sien eels care 10059 
BASCHBIMONES | 05/55 Swans e WR aie so RR) oN 10061 
EULCOWEIGUGS? «5 a uvinicctsctnnsunyel einen sasmaraaen ae chttens 10057, 10061 
subordinate lodges, powers .........0..56- 10061-1 
Trustees 
power to incumber, sell or exchange real : 

CSTRTO. fe atic arene scauistss GUepnee ne Aeake 10051 1 
conveyance of property to association...... 10054 
holding property for, parties to proceeding 

to sell or incumber property ......... 10053 
of benevolent order, number and term...... 8657 

Women’s benevolent associations 
Gta) < BOUNCES is no. is eye pra ee ata ee ole eo 10633 to 10036 
acceptance of provisions by other associa- 

MOND» 25 sists tare ie ae: ie eee 10037 

Women’s christian association .............04 10023 
BEQUEST— 
Charitable, to corporation not yet organized. ... 939 8627 n 
Power of corporation to receive ............4.. 950 8627 n 
COE PEVORNOS * 4.5 9-0: 5:6 ehiu kc Hepat oe nas rine 853 8724n 
BILL OF LADING (see Carriers; Railroads)........ 8993 to 8994-1 
Alteration” ini, Geet? 5 foss isa eos ahie dee ty 8993-15 
Buyer and seller 
passing of title, effect of form of bill...... 8993-39 
draft, with bill attached, rights ........... 8993-40 
lien of vendor defeated by negotiation...... 8993-41 
right of stoppage in transitu lost by nego- 

tiation... tia. 0s orks Hadad ob eee 8993-41 

Criminal offenses relating to 
issue of bill for goods not received......... 8993-43 
issue of bill containing false statement..... 8993-44 
issue of duplicate bill not so marked...... 8993-45 
negotiation of bill for goods mortgaged or 

belonging to another ................ 8993-46 
negotiation of bill when goods not in ecar- 

riers  POSBEMRION <4 «> lacie eackes vac dea 8993-47 
inducing carrier to issue bill when goods 

have not been received ............+.. 8993-48 


issue of non-negotiable bill not so marked... 8993-49 


‘ 
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BILL OF LADING—Continued. 


Draft, w 


ch UES RCP: Se a ae 


sfer without, transferee may compel 
PLAMSLOPOR: EG. INAGTHO. iid... o/c a> lelciee 


PROOESGT. 448. B PUALEDUON coin 6) cssikv s-0ieltivwie Uelits 
WaT AUiy ON MN siti civecdaigshe SCDG mR ooh 


Liability 


SRA GATT ei oe GS ia) 4,456), de38 ¥ 4-0 


for non-receipt or misdescription of 
MORN aes wih onda Shin Gk cod He, #cscs 4 


of delivering carrier 


failure to cancel negotiable bill on de- 


RIVOOR t. Mug ners sabe e - alaale Th -<%, 
Wrong nitty Geliverys Balt cites. . ii awa 
to purchaservor lost bill (2 isace ad we Pa 
exemption from, prohibited ............... 
Mie THTUI AL, COETIOEUET otra wldte ste cea s’2k <ce 
Negotiable 
Words Order (of essential... cde 200% 
PUGVISIONS -Oo DY EseLIDed | Gk dies Get qivisidts 
omission, liability of carrier ......... 
GIES Rare aR S KAS al orethes sist dve a bra 4, at PH 
in sets. net, tones isauedil si. 6, Maen ft dds 
BEAEILSLUY? oP) cexarararss aA MAC Ele cbs hath pee diel 
negotiation 
|p OU le a ey Tee 
Dy IML OPRGINGN Grey cha tule. ie teee eee tag. 
fraud, accident, duress, ete., does not 
IMAIICOLE OO WET! WES wens deg ala hs Fa 
BUGOHUGT I lites tod adi Cats oul Obs 3 
defeats vendor's len) Vi. .ie2k.sdss.. 


who 


defeats right of stoppage in transitu.. 
RAY SOILS goo Sy cin aie, CS ie we ate he 


rights of person to whom negotiated....... 
transfer without indorsement, rights of 


GEANSTerees 5 seen eae Tae, Won bes 283 


insertion of name of person to be notified 


lost 


does not render non-negotiable ....... 
fo ANG 5) Ae ee 


surrender of, carrier may require on de- 


ERMOE WT co Wag ngs tee Nt ee oa > ENT 8 4 


to be cancelled, on delivery .............. 


dupl 


GHEPOTIAL IOMVERET, 38 S554 < Ss es 

liability to subsequent purchaser ..... 

icate 

WAUSE be Hon MarkOtlies (ait sites a 6 ss 
TSAO We 21) his BG Ss SNe alee 
OeAMIneRHADUIW Ss wields sess 
CULE. A eh 9 Ope ae on 


liens on goods must be stated in.......... 


except for freight charges, etc......... 


attachment or execution on goods after issue 


Oa ae hte ee orc Ca IO ROT en eee 


remedies of creditors to reach ............ 
Non-negotiable 


defin 
prov 


PE it Retention iainid AeA Was 
ision that bill is non-negotiable, when 
PSEA RECT rer os ¢) <u SL init Caley 
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8993-13, 


579, 
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SECTION 
8993-40 
8993-39 
8993-28 


8993-33 
8993-35 
8993-34 


8993-22 
8993-22 


8993-14 
8993-12 
8993-16 
8994-1 
8994-1 


8993-1 
8993-1 
8993-1 
8993-4 
8993-5 
8993-5 


8993-27 
8993-28 


8993-37 
8993-38 
8993-41 
8993-41 
8993-30 
8993-31 


8993-33 


8993-8 
8993-16 


8993-10 
8993-13 
8993-14 
8993-13 


8993-6 
8993-6 
8993-45 
8993-17 
8993-25 
8993-25 


8993-23 
8993-24 


8993-3 
8993-4 
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BILL OF LADING—Continued. PAGE 
Non-negotiable—Continued. 
must beso aMarked Shee wie cre siete tone 
informal memoranda, etc., need not be. 
criminal penalty ......-...++es-eeeeee 
consignee in, carrier may deliver to....... 
can not be negotiated .......5.0eeeeeeeee 
transfer, rights acquired by ............-- 
Parol evidence to contradict, ete. ...........-.. 
Property shipped 
attachment or levy on, where negotiable bill 
TSSUCC PRE Pr otek tevdlel Folencbereac eters ween 
remedies of creditors to reach ..........-. 
liens on, must be stated in bill ........... 
except for freight, etc., charges ...... 
subrogation of connecting carrier ..... 
transfer of title as between buyer and seller, 
effect. of form of bill ...... ioscan. ak 
mortgages and liens on, not affected when. . 
criminal penalty .........5-eeeeeeees 
duty of carrier to trace ...06 66. c0e ve ons 
carrier can not set up title in itself....... 
adverse claimants to 
Inter PleaGer 5. ssincqie sie evevrenis tance een 
earrier has reasonable time to deter- 
mine validity, of claims) ...-0.0.. 
sale of, for ecarrier’s lien, effect of ......... 8993 
delivery by carrier 
obligation of carrier to deliver ........ 
conditions precedent 
payment of carrier’s lien .... 
surrender of negotiable bill... 8993-10 
signed acknowledgment of de- 
Livery 4. hte heh Si ed abe SEL 
failure to deliver 
burden of establishing lawful ex- 
CUSEZOM .CATTICL Fay ences wrekele 
adverse title no defense, when.... 
to consignee in non-negotiable bill.... 
to holder of negotiable bill .......... 
when negotiable bill lost ...........8.% 
wrongful, liability of carrier ....... 
negotiable bill to be cancelled on...... 
on partial’ delivery: 7c. cme aesee 
liability to subsequent purchaser. . 8993-13 
number of packages 
to be counted and specified ...... 
company bound to deliver ....... 8993 
exceptions: where bill states 
“shippers load and count,” 
CUR TMS: ctapaeoehin pure ounce 
non-receipt or misdescription 
liability, ofe carrera ae llac 
eriminal Gpenalty y.2..eee ee 


Provisions, terms and conditions 
certain, reseribed. ss nine sa cn eos oie 
others *permitced.es, sis cscs. as oie ete 
exceptions) =i llega Wikeicy cher aes ak ence 
impairing obligation of care in 
transportation & oF canes wet. 


SECTION 


8993-7 

8993-7 
8993-49 
8993-11 
8993-29 
8993-32 
8993-1 n 


8993-23 
8993-24 
8993-25 
8993-25 
8993-25 n 


8993-39 
8993-42 
8993-46 
8994-1 n 
8993-18 


8993-19 


8993-20 
-26, 8369 


8993-10 


8993-10 
, 8993-41 


8993-10 


8993-10 
8993-21 
8993-11 
8993-11 
8993-16 
8993-12 
8993-13 
8993-14 
, 8993-14 


8993 
, 8993-22 
8993-22 


8993-22 
8993-43 


8993-1 
8993-2 
8993-2 


8993-2 


INDEX. 9299 


BILL OF LADING—Continued. PAGE SECTION 
Provisions, terms and conditions—Continued. 
requiring verified claim for damages within 


PERO MOMS 5 8.55.0 ¥ 0 kad 6 oS o's bie we 8993-2 n 
exempting carrier from liability for negli- 
CCN COMPARA ert ne tithe se Fa tos vee ee 8993-2 n 
restricting liability 
to agreed value of property .......... 8993-2 n 
BE AGU el a ee ned ook das he's so); 8993-2 n 
DORA eS TOUS ste 6d odd 4246 aa as 8993-2 n 
to losses on line of issuing carrier... . 8994-1 
that bill is non-negotiable, when ineffective. 8993-4 
assent of shipper to 
presumed from acceptance ........... 8993-9 
from failure to dissent .......... 8993-9 n 
BOVOMCOIIOS TT Fo casa h sarge becats? orn «iy» aed < 8993-9 n 
Railroad company to furnish, on request....... 8993 
UTED OLE Ge ae we eee ce | rae a a 8994 
over connecting lines, initial carrier liable. . 8994-1 
Straight or non-negotiable defined ............ 8993-3 
CUSERI CLS SCOR Mt > OCS OnT ne eae ene 8993-29 
distinguished from negotiation ........... 8993-32 
TUM CESOCGUITGD DY og. a piaccescd ¢ oii edraae ccs 8993-32 
negotiable bill, without indorsement ...... 8993-33 
ems Oi UCR OTE cn a1a.g's Sh esa an akin os 5 8993-34 
Indorser not a guarantor ................- 8993-34 
Transferee 
BOSONS IONE COD os cimdeg-s 4 a dowy ems wee avo ¢ 8993-9 n 
Hahility for: demurrage ...0 6. ceccs ccc cns. 8980 n 
of non-negotiable bill, endorsement confers 
MO aGdibonal PIGhb: iw cscs scaewnscccss 8993-29 
Uniform Bill of Lading Act ..........sccaceu. 8993-1 to 8993-54 
applies only to bills issued after January 
CD on Sn eae ene 8993-53, 8993-54 
enacted in certain other states ............ 8993-1 n 
cases not provided for, governed by rules of 
TPA NEA EOIES oo sein cits war wins w 6a 4.0.5 « 8993-50 
TWEE POURING oi dh vg ules Ace bee ekca eas 8993-51 
ROME MN ga ck vk aS ow we we Gas « 8993-52 
Warranty 
DOUG AGUA NE ta eiha, ma wauie, s 4 « 9i'wsihd odes 8993-34 
none implied, from accepting payment of a 
Gea. sh eae 8993-36 
BILL OF SALE— 
By RGPnOration y fOrnt Of 6 03 ds. ¢.cd hs sok dice seus 308 
BLANK— 
Certificate of stock may be assigned or endorsed, 
RR ae eng COE Sins fon Sink Canin 8673-1, 8673-20 
Tax returns, for 
RUM et ae Ae ie sie as ume ov wd 5406 
refusal to fill out, penalty ............... 1465-19, 12924-1 
prepared by tax commission .............. 1465-28 
‘“‘BLUE SKY’’ LAW (see also Securities)....... 6373-1 to 6373-24 
SOT SCD eT La ae eee 34 


‘“Commissioner’’ 
Certificates for no-par-value corporations 
as to sufficiency of reduced common 
URN ices cin ec wae’ x Ae wae Tas 8728- 
on certificate of reorganization....... 8728 
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‘“BLUE SKY LAW’’—Continued. PAGE SECTION 
‘<Commissioner’’—Continued. 
jurisdiction over issues by no-par-value 
stock corporations ..........+eeeeeee 8728-12 
May incorporators receive subscriptions with- 
out complying with...........-+.6-- 
Exemptions, advantage of claiming..........- 39 
Forms 
statement by ineorporators claiming ex- 
@EMpPtion ... eevee seen eco e eee cee M eee 161 
statement by president and secretary 
claiming exemption .........+-+e+ee- 193 
escrow agreement ......eeee eee eecerecs 284 


BOARD (see Directors) — 


BOARD OF TRADE— 


Articles of incorporation, form ......--.+++4+- 238 
Directors 
number and qualifications .......+-+++++. 10144 
election and term .........eeeeeerecvencs 10144 
Members 
expulsion, etc. ...... cece rece cence eeeene 10144 
families, provision for ..........++++-eee- : 10144 
Officers 
certain specified ..........eeeeeeeercenes 10144 
election sandicterm .. % sareoie ees miner 10144 
oath, of  OfaG: yod.20 din coi aot 88 Re Les ea 10146 
DOTS. se peaat aster Heck somseconn ven ce caktne ale eee te ere eteaaats 10146 
Powers 
MenOrTal . a + pice eels elke = HAR els ere 10144 
to appoint inspectors .........++-eeeeeeee 10147 
to acquire land and buildings ...........- 10150 
Arbitration committee ..........-.eeseeeeeees 10145 
Inspectors, appointment and powers ......++.+: 10147, 10148 
Privileges of, how acquired by existing organi- 
ZATIONS: ial-s dd ied pees oar ken eee 10149 
BODIES— 
Dead, corporations formed to protect and pre- 
ee EEO TCT Tr. CR ene sa 10192 
(See also, Cemetery Associations; Medical Col- 
leges. ) 
BONA FIDE HOLDER— 
Of note of corporation :9 55> ssa 5sgee1 ees eee 957 8627 n 
Of certificate of stock: «6 dyes eas erase se 8673-5 


(See Certificate of Stock, Pledge.) 


BOND (see also, Bonds below)— 
Required before reissue of lost certificate of 


Shock: yo ..'2 Vou be (ot ne ee ee 8673-17 
Of secretary, liability of surety ..........-.4.. 1048 : 8664 n 
Of treasurer, liability of surety .............. 1049 8664 n 
Forms 
OL Treasurer “s. wites view risie ol» «hae s ea eene pits 319 
to corporation issuing new certificate in lieu 
of ‘lost certificdte cocci. itso ve sess 318 


COUPON 461. nee ea ey erg es ae eaee 34] 
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PAGE SECTION 
BONDING COMPANIES (see Insurance Companies 
UGE SOROG ADEN. ho eg. ware cea eee «ine 9510 
9568 to 9573 
BOND INVESTMENT COMPANIES ............... 696 to 709 
Actions 
SOEUR Es RUA RASS. Ae hw es a 3. 699 n 
quo warranto proceedings against ......... 707 
Agent, must be licensed ..................-.. 709 
Agent, for service of summons ................ 701 
Articles of incorporation, ete., copies to be filed 

MOREAU EIOOR is) eo osinass Loss ce 701 

Business 
BEPOUE ee LAL anette g AE is ahere snags lca s, 702 n 
fraudulent or lottery contracts unauthorized 702 n 
illegally conducted, proceedings for dissolu- 

Je. Ce ae nO sass Sener ity 707 
conditions precedent to doing ............. 698 to 702 
Genomivot mecunticn= OTe alesis oa cs so: 698, 699, 700 
copies of articles, statement, ete., to be filed 701 
agreement as to service of summons....... 701 

Certificate of authority and renewal .......... 702 
SR SELES anche eB cure boi V-LU sede ba Sinn sha 703 
does not authorize unlawful business...... 702 n 

PURO MERI her POU UL re 697 

Deposit of securities 
required, from paid up capital stock....... 698 
security tor wlat<claims ...o......... cc. 699 
subjected to payment of claims, how...... 699 
release of, on cessation of business........ 699 
interest on, company entitled to, when..... 700 
penalty for doing business without ........ 13151 

Miiesoluvion,  aetion, £66 6d. c cc ck ce oon cc... 707 

Examination of, by supervisor ................ 706 
Se Ora ee REA Irae) Cacranite anus tal.a:<. iaare a 708 

ROMER SHON: WT chy oa ee ce oh 704 

Foreign, exemption from general foreign cor- 

PAGE LONE TRON ck cid cing «scarica Kretatac 58 178, 188 
Pagenpe, agent must have ............2-..ces. 709 
Penalty for violation of act................... 13151 
Quo warranto proceedings against ............ 707 
BrGporta td SUpCRVEIOE: wiyo 50. oss ole das conve e. 701, 705 
PC UMMRIGN GONORILED xl gs do < ba as boca ocean's 698 to 700 
Summons, service of, inspector to be appointed 

RGGI Pri ee Ue os lew canes 701 
Supervisor 

duties and powers 

to verify annual statement ........... 706 

to make examination ................ 706 

to institute quo warranto proceedings. . 707 

release of securities deposited ........ 699 

certificate of authority, as to......... 702, 703 


deputy inspector of building and loan asso- 
PATS ye ee Wire's 2 EES 4s kk as ss 696 


BONDS (see also, Mortgage or Deed of Trust; Rail- 
road Companies )— z 
And stock distinguished ...... ...0.occscasee ce 24 13 
And preferred stock, relative advantages of.... 24 13 


INDEX. 
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BONDS—Continued. PAGE 
Authorized by directors .........e sees e eee eee 1149 
by yea and nay vote ......-..+eeeeeeeeee 
Certification by trustee................ 1151, 1152 
When entitled to lien of mortgage ............ 


Interest on, when not subject to usury law... 
Limitation on amount that may be issued...... 

exception as to public utilities and railroads 
Change of coupon into registered, or vice versa. . 


Convertible into stock, issue Of .........)....-- 
by railroad company .......-....+2+++ 00: 1242 

Holders of, sheriff not entitled to poundage on 
sale of nortgaged property to ........1152 


Holders, bona. fide, rights ...........-....--s.. 1150 
False statement affecting value of, penalty..... 
Issued on faith of increased stock, without sub- 
scriptions thereté6, liability of stock- 
Jako) (i021 9: ees Sous oO Nac ainda Sa oa aa dds 1139 
Of no-par-value stock corporation............ 
Of public utility or railroad void, unless author- 
ized by public utilities commission..... 
Investments in 
power of banks a8 to ........-e eee eeeeee 


power of insurance companies .........--. 
Negotiability <5. 0 ne by op etm oes wi aidie eas 1150 
Kmibezzlemenb Ol, Dy PEOKer sj. tetenutreter Genes 1151 
Pledge of, by corporation ........-...+.+-++0.- 1151 
Sale of 

POlOW POF ons oss eee ps opie om Oat oeren 1151 

by railroad company .........-+.+-+- 

regulated (“blue sky” law) ............+. 

Regulation and supervision of issue, by state 


SECTION 
8705 n 
8709 
8705 n, 9817 
9780 
8707 n 
8705 
8705 
614-53 
8708 
8709 
8793 n 


8705 n 
8705 n 
13383-1 


8699 n 
8728-2 


614-53 to 614-55 


9758, 9820 
9765, 9781 


9357, 9518, 9519 


8705 n 
8705 n 
8705 n 


8705 n 
8797 


6373-1 to 6373-24 


corporations yenerally, power of .......... 400 Const. A. 13, §2 


public utility or railroad, authority from 

commission ... 
Railroad company, of 

authority from commission ..........0.+-. 


TUbG. OL LOGOS yy mie cree seine ceye) ene eee 
amount that may be issued ..........-... 
MOLES MSECUIMCCs Ds go erste ae ond merit ere eet 1242 
sale of 


Bb ee ISCOMMNG. cits, acute etc tis coker eke ee 
£O *GITCCUOTS. bcc evinie Ve. tae w Blea tyes ee 


security for 
mortgage . . 
pledge of property or income ......... 
Union depotscompany. Of <a - rceecte epee semen itt 
Interurban depot and terminal company, of..... 
Street or interurban railway company, of...... 
Ship canal company, of 
Ohio river bridge companies, sale of........... 


Forms 
proceedings AUtHOTIZING’ oc ..4% 06% ole ee a 336 
deed of trust, or corporate mortgage....... 339 
coupon bond! «2525 .c8e he. nieac eras tetera eer te 341 
bond: pooling, aoreememnt\. -.0 dics. rus.sys aroebeyenete 385 


bondholders’ agreement, corporation in de- 
Fault: Tor: IMberest® mw cniens siener astern ete 390 


614-53 to 614-55 
614-53 et seq. 


8793, 8794 
8794, 614-53 
8793 n 


8797 
8798 


8793, 8795, $796 
8794 


9169 
9169-5 
9121-1 


9216, $217, 9219 


9314, 8797 


INDEX. 


BONUS— 


Of common stock to purchasers of preferred 


stock or bonds 


BOOKS (see Minute Book; Evidence)— 
Duty of directors to keep 
Stock record 

duty of directors to keep 
transfer book, stock ledger 
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PAGE SECTION 
975 8630 n 


transfers and subscriptions to be registered 


DYN SOOT DAI Mos anteuewescde sc dese... 
form not prescribed At). ils kiaecas es. oss. 
Stubs of certificates, as ...... 0.005.000 50. 
as evidence as to who are stockholders..... 
closing of, prior to annual meeting 

provision in regulations for 


Qe eS & Oy Al us 


of railroad company, may be opened in other 


SS 00S eer POE An! «baie Sas So 5 
Subseriptions tostack, for 6... 06.0. ok ek, 
notice of opening, and waiver 
Right of stockholder to inspect ............... 
Who are chargeable with notice of contents of... 
Of corporation not for profit 
articles of incorporation to be copied into. . 
persons become members by signing 
right of members to inspect 
Inspection of 
hyatasrcomminsion” £50..0.5 0.2.0.0. Sel 
by public utilities commission 
by stockholders 
Forms 
transfer book or stock journal 
stock ledger 


S) See S16, ap OLS ale) ¢ 6), erelle ea eae se) a & 


BORROW MONEY— 

Power Of Corporation, £6". ..0.. sods ce ssk ese: 
Power of railroad companies ................. 
Bonds, notes, ete., of publie utility 

authority from commission 

short time notes excepted ................ 

amount not limited to capital stock, when.. 
Power of certain corporations to 
building and loan association 
street railway 
union depot company 
banks 


CN @ 6.0 6 © 6 © eee 6 © 
MMU ere See) 66 e500 8 Cin wa 6 wim 6 6 a 0 8 « 
Cee e mele elm « «0.6 « = 6 6.8 © 0 


Syie (eters) & 6 eee) CG w © £0 ale Bins Ses © 6 ga ae a 6 


BRAKEMAN (see Railroads; Employes) — 


BRAKES— 
Power brakes required on cars 

on electric cars 
Inspection . . 


oe efale die Gian e wgalae <deeeeceet nue e® 


398 
9404, 12956 
1014 8660 n 
8673 
263 
8673 
1060 8673 n 
L060 8673 n 
1060 8673 n 
6] 8642 
170 
8781 
8630 
8631 
8673 
1062 8673 n 
8653 
8653 
1061 8673 n 
1465-12, 1465-13 
558, 614-7 
8673 
263 
265 


8705 to 8709 
8728-2 
8793, 8804 


614-53 to 614-55 
614-55 
614-53 


9656 

9121-1 

9169, 9169-5 
710-126 


8949 
9149-1. 9149-2 
8957 to 8965 


9304 INDEX. 
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PAGE SECTION 
BREACH— 
Of contract for sale of stock, remedies of seller. .1106 8682 n 
Of trust by directors, remedies of stockholders 
and. f credibora).firn; Sates roe - 1027, 1037 8660 n 
BRICK COMPANY; form -of articles.:; 031.5. ets 125 
BRIDGE COMPANIES (see also, Bridges).......... 9305 to 9319 
Appropriation by ......s.esee cee re ces nese es 9305 
Ohio river bridge company, by ............ 9311 
Bridge 
land, ete., for site of, appropriation of..... 9305 
sale of; bei municipality Va ve oii cede en 9306, 9256 
on execution, right to take toll........ 9303, 9304 
Ohio river bridge companies 
toll, ‘rates.of, preveribed o.0os 2 ses hee aes 9312 
bridge of 
Ow PDUs . x cers tekaals Vets Seeens Seas ae ee 9310, 9311, 9317 
ratroad tracks- Oni ern. iris eure <ikts 9313 
MMOLUGASES DY Ui tele cmmede ge eri ciee eae 9314 
bonds sale OL ies milena ease eoriiices 8797, 9314 
SpPpPropriation PY .cwese sve veawnaatews 005 9311 
stock of, railroad companies may subscribe 
10} go OV UE ia trerm res fe ga setts 9315 
CORSON AMON: Gi a5 daw anes #5 Atacen eaae nate 9316 
federal law, bridge to be built in accordance 
WL CH ces OE xc te ene RAS se eo tn A oe eae a 9310, 9317 
powers 
WONT: she: 9:5 v1, sgctee tesactanterets erie test ee 9310, 9311, 9317 
to construct avenues and approaches... 9318 
UO MOPANMG AT LEVI Ys. ashaters letawes ole tadcts ager orale 9319 
articles of incorporation, form of ......... 144 
POMEE OF, POWOTS 5% 04 Fears s en heb hens aaee 9309 
Powers 
ORO 55 5S pie o Sih oR Se is ar ota ower ene 9305 
to make and enforce regulations .......... 9309 
Stream : 
banks, ownership ef cllegn.. ose isvoash es 9305 
navigable, power of congress over.......... 9305 n 
Streets, highways, ete., use of, how obtained.... 9305 
Toll 
npoee- ol; to be posted .......+.<uateupueinet 9307, 9312 
rates ol, preseribed v5 +. appetites aay ere 9308 
rates of, under special charter ............ 9307, 9308 
Ohio river bridge companies, prescribed 9312 
TOY) TaUWTOAd CLACKS takes stds Eunehes 9313 
persons may be prevented from crossing, 
TIS), RV RONE sas si. + «x macegrs immune Beak 9309 
right to take, sale on execution ........... 9303, 9304 
demanding or receiving unlawful, under spe- 
cial charter, penalty ....525015 5 epee ks 9307 
BRIDGES— ‘ 
Railroad 5 
power to build and maintain ............. 1191 87450 
care required in constructing; liability. ...1191 8745 n 
duty to provide for pedestrians on ........ 8903 n 


dangerous, commission may order repair of. 585 


INDEX. 


BRIDGES—Continued. 
Railroad—Continued. 


PAGE 


height over tracks prescribed ......... 

power Of commission. ..123.....25 

Pea ht Lak PMN RELA F404 vo WORE 

rebuilding, cost of change of grade of 

BODO MENT AE eG uF ns Sve we 

plans to be filed with commission..... 

RUMOR ee dl ci File Fil’ a awh att 

Mat oie Gol Ditewes Meee Oe ed. 2HU peeks My 

over canals or navigable rivers............ 

Heignt of prescribed hil oi gverse, 

use of bridge by several companies..... 

RP PPOPTIOTION Costs kei 8. POUR 

lighting, power of municipality to require. . 

Turnpike and plank road company, of, outside 
of municipality 

Hse on, tow aequined Wu Gs, «ees oe. beak 

Famer Of, NOW: Enforded <.4.soccddcoes..vdes 

fast driving over, penalty ..........ec000s 

carrying fire across, penalty .............. 

Sale OF, to Mutiicipality Ask. ia veers 


. BROKER— 
Is pledgee of stock purchased, until advances and 
GOMUINISSIONS Paid v.20) esis er evevaed. 1108 
Liability as a stockholder under double liability 
NMR OO e td org AS ody cbs iain RESO 1128 
SONGS THALEEs CPOUG Tr «sc 2 oP ROT Luly ds Cae 1107 
Embezzlement of bonds by ................... 1151 
Insurance, license 
Sales by foreign corporations through, do not 
constitute “doing business” in the state, 
when 


SOS 6 OR Ce ey Cetera © 4a 8 Ue ae oe 


$e CS CCAS SE VEC AAS 0 we |e ke Weld 


BUILDING— 
Office, hotel, factory, ete. 
powers of corporation formed to maintain. . 
ROSE (Of WBUIEIOS? 2 vo Os RU a 0 TA if 
QE EECS TS Me Sarg er ee ee ar eae 


Action against, for penalty .................. 
Annual report to inspector .......006....0.0005. 
Annual report of inspector to governor........ 
Articles of incorporation 
copy to superintendent.................. 
approval by superintendent before re- 
corded 

appeal from refusal to approve.......... 
recording 
void, if business not commenced in year.. 
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SECTION 


8903 n 
8903 n 


8887, 8903 
8903, 8904 
12546 


8905 

8906 

8907 

8774 

_ 8775 
8776 to 8778 
8779 

8779, 8780 
3762 to 3767 


9233 
9246 to 9249 
9251 
9251 
9256 


8682 n 
8689 n 
8682 n 
8705 n 

644-2 


194 n 


10210 


10193 to 10198 


674 to 695 
9643 to 9675 
694 

682, 683 

695 


8625, 8626, 9643 


9643 
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BUILDING AND LOAN ASS’NS—Continued. PAGE 
Articles of ineorporation—Continued. 
GMENAMENG, jo sie steels sescleretoiats eb teteng sated = 
formi*ol YS esate eee te eee 124 
Assessments 
power of association to collect ............ 
whate Aubhorizede 20. scenes eke eet) tee 1932 
mortgage SCCUTING 5s v.5..54-5 8s as on) ess oon 1932 
Attorney, liability of sureties on bond of....... 
Bank 
word, not to be used an name. <\).a. Je oe 


ASSOC AMT 1S LOL Valor c nora ae siaeaisse tered eueicde tions 
superintendent of banks, has no supervision 
: OVED co ocr ete pon he eio ee hii Pa eelet tates 
depository for association funds, designation 
OL). lc oes, sate oat ed-weihe tego arc Eodaeed amen boa sheers 
funds of association 
deposit) Of) raswbk-fobsiet treed setae rere 
Withdrawal) kesees. ae > sieht Seki Gest we ice 
books, inspection by directors ............ 
Branches, prohibited, without approval of 
PUpSrIN ten dent > in,c ciate seen 
Bureau of, see Inspector below ............... 
Business may be commenced when ..........-. 
Business not commenced in year, corporate 
ORIUSFON CE; 'COASES! Flsiciers wi cieiscetutecn eeheaecste 
Capital stock (see also, Stock below) 
specified in articles, deemed what ......... 
uenisbueslobeee « Cena SCRA eNO OLIGO 00, gp. oi 
subscriptions necessary to commence business 
INCTeHRE OFF. CeCTease’ fo sian as gereracsta gaele er 
form of certificate of increase........... 
Charter 
forfeiture, for illegal business ............ 
of foreign association, to be filed .......... 
Consolidation, constitution and by-laws may pro- 
ICG TOI) sh aos thee Doe eee ees 
Constitution and by-laws 
copies to be furnished inspector .......... 
provisions 
GA bOOMIGEPS. stk sai sence aie ner 
BS LOS GIVIGeNGS: Ghwarera save nierte eaten 
as to dissolution, consolidation, ete..... 
as to withdrawal of bank deposits..... 
as to amendment of articles .......... 
HOw GOVE! ae ser bcie te «cele een eee errr are 
general ProvishOus tient e ote Re ee creer 
PAMVSNMMPONTA ss jo tn ot en kes eR eee ae ens 
Corporations 
{Or profit, ASSOCIAHONS ATO... 2s cate eee oe 
power of, to make deposits in ............ 
power of, to become members .............- 
Crimes and offenses relating to 
embezzlement by ORIGETeL eCity 2 hae Eanes 
signing name, without authority .......... 
declaring greater dividends than earned ... 
false entries” 7. .c5 ssn eee oe eee 
aiding or abetting officers in violations.... 
failure to make reports, ete. .............. 


211 


SECTION 


9666 


9650, 9674 
9650 n 
9650 n 
9670 n 


9644 
9643 n, 710-2 


711 
9669 


9669, 9661 
9669 
9670 


9643-4 
674 to 695 
9645 


9643-3 


9645 
9645 
9645 
9664 


686 
678 


693 
9645 


9666 
9673 
693 
9669 
9666 
9667 
9667 
9667 n 


9643 n 
9648 
9650 nu 


12472 
13188 
13189 
13190 
13191, 
13192 
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BUILDING AND LOAN ASS’NS—Continued. 


Definitions 
building and loan, or savings, association... 
domestic association .....)...5) 00.5.2... 
MORO a WeAOCTATON ssi 5 ess beds cds. 
Deposits 
JOC a COT 6 ea a 
SAE 7 a pg A a 
Wom VeIMAlas core Ale is secs esses... 
ORM IE WN re a ce es oics 46s cack we 
in name of two or more persons .......... 
receipt by unauthorized agent ............ 
commercial or checking, prohibited ........ 
DAOEA WAL ert Tae yee, ee rs 
of joint deposit on death or incapacity 
Otvehe depésitor’ 6. oc... ew 
he aia te ben al gee 
MutOranat Or ce se F eee 
of association funds in banks ............. 
Directors 
Pe REMODAUMICG TT: Sok Ana Seirata tec tee. 
powers 
to increase or decrease stock or change 
DUAN CM marcia catceetaye Meio ye nr eke ee 
Eoeedont Dyclnwe fib eels ikke J. 
to designate bank depository ......... 
to inspect bank books ............... 
as to bonds of officers ............... 
number of, increase or decrease ........... 
authority to bind association ............. 
lability 
negligence as to bonds of officers ...... 
neglect as to bank depository ........ 
PicisinondcoL baw tine cee oe 
Dissolution 
of unsound association ................... 
constitution and by-laws may provide for 
MrAMELer “Ol assets on ST SE eS 
by majority vote of stock ..............,. 
Dividends 
CU Str OR OE 4 SIN Pie AN OSS Sore. 
WhO ented ftp eee ee) 8) Ve ltealn 
member withdrawing, entitled to what. 
eredit of, on loan, when Fepaldere eee 
12) Ga Oe Rec a: hoary eee na 
uate for non-paveteert: se. é./ ci sakes a Tsk. 
TCG SOQULING 05 c.5 chs she ee hs 
return of to members, on withdrawal....... 
eredit of on loan, when repaid ........... 
Earnings 
RE ieee ee 
Ronorve  aiereror, See ieee oo os 
expenses payable out of .................. 
Examination 
POSURAT A UY AMSpOGLOF «cc bec iiva cit cede cs) 
Re POReCn Ore atnieed yy. cn ae ck hoes is ccs. Ye tes 
books, papers, ete., to be produced ........ 


officers and agents may be examined under 
HELLS er Sart ee ee Oe 


PAGE 
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9643 
9643 
9643 


9647, 9648 
9648 

9648 

9654 

9648 

9648 n 
9652 

9652 


9648 
9648 
9651 


9661, 9669, 9670 


9646 


9664 
9667 
9669 
9670 
9670 
9688 
9646 n 


9670 
9669, 9670 
13193 


687 
693 
693 
9665 


9663, 9673 
9673 n 
9651 

9658 

9650 
9650 n 
9650 n 
9651 

9658 


9663, 9673 
9671, 9673 
9672 
684 
685 
688 


688 
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BUILDING AND LOAN ASS’NS—Continued. PAGE 
Examination—OContinued. 
result of, may be published .............- 
divulging information acquired in, penalty 
Examiner, powers Of ........- es eeeee eee ecees 
Expenses of, how paid .......+++-+++++eeeeeee 
1 12): See eRe ciate oc rcucy me ciency SAY coc 
generally o 3. 5 0. n eee ee cee dence aw ees 1930 
deducted, on withdrawal of stock deposits. . 
Foreign 
agent on whom service had, inspector to be 
appointed os ise cas awe ste ee cemeeme 
definal’ >. 2a. os 0s «ke eisktelas bo Soin Ae ai 
admission to do business in state, conditions 
fst Pears Sr She AIG weiss.) OU Guy Uieonta OC 
certificate of authority ........c.+--2-00s 
TENOW BL ie oe ensnennrsueve chars caer eke asetereaea 
CANCOUBTION . ss chile ws cae ne Nie ewe ohne 
exempt from general foreign corporation acts 
TOCSTILOM. wo rie eis eeete Cette isinu-lop=anhcgatstete 
deposit of securities 
required before certificate issued ...... 
held as security for resident claimants. 
INEEYORE OT cvs sas aa ve Caw ee 2% vin ere eae 
OXOhaRVe OL Vos ca tans ds ons Renee ee 
held by state treasurer ..........-+---. 


subjected to payment of claims, how... 
how returned, on cessation of business. 
Funds 


S88, che b CTR 6.8.4.0) Wis B, Rhee) 66. e 


undivided profit 
limit on amount 

investment of; what securities authorized. . 

deposit of in banks 
withdrawal . 


Illegal business 
notice by inspector to discontinue 
action to revoke charter for 
Incorporation . 
Buperintendent OF on. wie oso oy vs 91s oinelehisyn Oe 
certificate of authority to commence busi- 
TLOBS:, s.scysss a dhemretays dtads «banks me oie en eeare era Mate 
certificate of, a8 CVIdeENCE ..6..-6. 64). 0a ass 
deputy is ex officio supervisor of bond in- 
Vestment COMPaNies . 015. «a5 se Mieniyee 
duties and powers 
vested in department of commerce... 
wenerally’ 5 oc ssis indo eieet eee aa 
to make annual examinations ........ 
as to unsound domestic associations.... 
to issue certificate of authority to for- 
eign associations 
to cancel authority of foreign associa- 
TIO es 
to, Keep record |. asa. con.=48 sue sae. Sane 
to approve articles of incorporation. . 
to authorize commencement of 
DUSINGSS.; on Acie neers Covers ewes ae 
to make annual report to governor.... 


s\n, 6 SP, we) Ce Co oe Se Se Ss kee 


pe ee eel be OCs 6 Riles oer 8 Seay dS Oe Gore ae Poe 


Dp ee ah moe wee wee Seve. Sweet hepa es 


SECTION 


689 
677-2a 
688 
9672 
9650 
9650 n 
9651 


678 
9643 


678 to 681 
679 

679 

690 

178, 188 
691 


678 
681 
680 
680 
692 
681 
681 


9659, 9671 
9671, 9673 
9659 
9673 
9660, 9662 
9661, 9669 
9669 


686 

686 

9643 

674 to 695 


9645 
677-6 


696 


154-39 
676, 686 
684 

687 


679 


690 
695 


9643-1, 9643-2 — 


9645 
695 
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BUILDING AND LOAN ASS’NS—Continued. PAGE SECTION 
Superintendent of—Continued. 
summons against foreign association to be 


aOrVved GHeeetag tet esis, SS PL. 22 0: 678 
POOR LL Ne ne eee oe et he ee ee ae oa gi 691 
Interest 
OULIONDS Westen tine ete eae sa atE RET ES So 9650 
what may bercharged’” 3.8 5 9650 n 
One nasitay rma hs ewe ee eee ee 9648 
Laws 
general corporation, organization under .... 9643 
In, DOL I TNICR DIM ht, We ee TA 3% 9797, 711 
usury, when not-applicable ............... 9650 
toreign corporation, not applicable ........ 178, 188 
Loans 
POWER LOMINAKG: buakek ss Aree as Pele oh ee 9657, 9647 
interest, fines, premiums, ete., on .......... 9650 
HECUPIVIEN  AUUMOTIZON > git hin v's'4 4 Vv a a 80 9657 
AZOLE NOSOVAWUNE® snicisas daa Wels else eels al 9657 n 
muder iormer ‘statutes 3.5... Wi els eke. 9657 n 
charges incident to, paid by borrower, not 
WER POMSH oe Als AAG WAS hs ew Shs 8a oes 9672 
EDOETQAPO SCCUTING 64.24 ots. Ee Wes 9657 
stipulation for attorney fees ......... 1939 9657 n 
EOLGRBED 7c 7 UW K Ga wis UR Ss eee eRe Thee 1939 9657 n 
cancellation of, right of member........... 9658 
CRRGMIOT, OF Pek ctnls sc ck hace sue nue se hie 9675 
Losses 
Tayapie irom Teserve fUNd ... 662k beets ss 9671 
Mapilicy Of “members: for: wiv... iccav ees ess 9674, 9651 
Members 
PRET Os EOE Wr hh ee sey KAS Solas ok eh Ae 9649 
initiation or membership fee prohibited.. 9649 
METIS PNGEGS cade ae «a x wi «a a TORO LORY «Ree 9649 
cumulative voting not authorized ..... 9649 
withdrawal of stock deposits ............. 9651 
AUes me UMS. WLEMINIM MOLCA Oak ce cisn em bre 9650 
power of corporations to become........... 1929 9650 n 
Tkradatcyope EON 2 ss Occ 2 AS Pas Sela eee eee 1933 9650 n 
Withdrawing Prighte< of ocotiile. 2S ov ne% 9651 
borrowing 
IRA aa dircnis eg to Sly ees oi wo wre wo sis SL 1929 9650 n 
distinguished from non-borrowing .....1934 9651 n 
statutory right to cancellation of loan 
BRS GOPCAID © ERTS) a5. 5% cya 0's ahs W.0.ls 9658 
vested rights under contracts ............. 9665, 9650n 
BOINDFOINISS NORE was Saeed. Sola Dea. 1935 9651 n 
PIG OMIRCY TOPS IOSSER okie wet a kid Slscsw nade 6 eee 9674, 9651, 9650 
taxation of stock and loans of ............ 9675 
Minors 
PEP OREUOT DY. Jape attinmer nile te Aird as ae Jae 9654, 9648 
Pee ONGET Shia nia Ascites eo « o xlantt Dstt). 9654 
Mortgage 
dues, fines, premiums, ete., may be secured 
Dye freemen Cans, oy ciao le skews ols 1932 9650 n 
Adveslonaer sy ume LANs es oe ase 1932 9650 n 
order Gt distribution: 2.00. 2. se. es 1933 9650 n 
Bere ANGGU © Pele athe ars FSi ee ces ea 1939 9657 n 
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BUILDING AND LOAN ASS’NS—Continued. PAGE SECTION 
Mortgage—Continued. 
Cancellation) Ob |e heer ner enero iettote 9658 
real estate, power to buy and sell ........ 9662 
INC hE oe eee Os Soe art Steet momo a0 auc 9643, 9644 
certain, wordssin, prohibited. a... cies : 9644 
changed, HOW .........e0seceeeccccceceee 9664 


if misleading to public or similar to ex- 
isting association, superintendent not 


tO BPDFUVS Arleoles. 6230 wien ee ose 9643-1 
Officers 
names and addresses to be furnished in- 
SpectOl. «646 ssn reat oe eal see miae 9645 
certain required. 
PFESIGENE. <b 6 «: iit vnpaneiats einem ists nieve 9666 
one or more vice-presidents ........... 9666 
one or more secretaries .............- 9666 
otheraaubhorized ate. -mceteu. emis eer 9666 
bonds required from certain .............. 9670 
renewal, on, re-election: «1... ssee-eies 9670 
directors ineligible as sureties ........ 9670 
embezzlementab yore cesicnrettee aie taieie ornate 12472 
liability, for violations of law ............ 13193, 12472 
Payments! Ais 5445404 ie eee eae aes eee 1933 9650 n 
Penalty for violation Of act . sais wsus ssenena's 694 
Personal property 
power to acquire and hold ............... 9655 
loans: On Becurity of )..c2'vsisc keg wine een 1938 9657 n 
Powers 
WENT A] & oxo ii roll tnaalerel foun tete heraa lore telleume ye met tonene 9647, 9668 
CO. TECELVE FMS POSTUS. Pare oysvetatoc ste) clerehefeketolchenotatonets 964 
TOMISSWETELGCk: 2. ouuuenerite Gren) coer EdseteR Merete tere 964 
TO MINIM OLS Wacea teks Pstar- teks eevee nents 9654 
to traiichin its (Owm) StOCks si). 1 oe mere rae 1928 9649 n 
to compromise with members ............. 1934 9651 n 
to collect dues, fines, interest, premium, ete. 9650 
LO. ChAT COMUISUTY: -Aciou «Acie eee eee eee 9650 
to permit withdrawal of stock deposits .... 9651 
to permit withdrawal of deposits ......... 9652 
to carry commercial or checking deposit ac- 
GOUT ek 5 fo oe ue Saks ah eae 9652 
bo: Cancel BhAT6s, ti cacasu seas wees ee 9653 
to acquire and hold property ............. 9655 
to-“botrow Money: Src sa, SN RvR 2 teen 9656 
to. Tanke Jams. 2 16. ssw ae See 9657 
PS cance) [hanya 22456 + ox. Be EO eae eee: 9658 
to accumulate a reserve and undivided profi 
Pied 53 <A 9. Seph ceck o4 oor ath Ried ene ae : 9655 
tO, Investaidle  Tundsy ...; aus aheices a epee es 9660 
i>. deposit funds: in tbank=.«5.:iaus .sebeakes 9661, 9669 
to buy and sell real estate mortgages...... 9662 
tO distribute earnings cn w o.2 eee ae nee 9663 
to increase or decrease capital stock, or 
ehanipe: Wamiess scl.cak:. wighm crckue rayne 9664 
to dissolve se@Orporeatiom: si.5..00ne «keane eee 9665 
to amend articles of incorporation ........ 9666 
to adopt constitution and by-laws ......... 9667 
Premiums on loans 9650 


to be placed in reserve fund............. 9649 


a 
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BUILDING AND LOAN ASS’NS—Continued. PAGE SECTION 
Real estate 
power to acquire and hold ...........¢0005 9655 
LA ALOUM OMB Pin acta his ak he osc kh ocscchs. 9655 n 
Reports (see Annual Reports.) 
Oe Ce a rs 9659, 9671 
Revocation 
of charter, for illegal. business ............ 686 
of authority of foreign association ........ 690 
Securities deposited by foreign associations..... 678 to 681, 692 
Stock 
ON sna) ee, ee a 9649, 9647 
GO IMENT ADEE stab airsetiiek n.d dle a His is x « 9654 
no commission to be paid for selling...... 9645 
books,-wuatotanbex kept. hs pees ead aes 9645 
WOES PI Ola rctuiccle ie sae clas din Wel ood 26 w a's 9649 
subscriber for, voting rights .............. 9649 
COMIPTOMUSG WELL wise sskis ss eters cas 9649 n 
PEG ERI Os hig s trie crnltveh ao aie ana chise awe @ a BS ik 9649 n 
association can not traffic in ............. 9649 n 
maturity of, rights of member ............ 9651 
deposits 
POWER CUO TOCRIVO. cirera nisiceiateiWiwieic'sle'p vai fleus 9648 
ROUEN WATE Rieuhd «dla OeMabkete tvs a SE wc 9651 
cancellation and reissue of shares ......... 9653 
fee ROMO rae Shute a Gees Se wa eA a vo a 9675 
Summons, service on foreign association....... 678 
SPAREN) Oa gee cer SAS gk Ne ong Yai ni is, ie ea ws 9675 
Unsound, may be dissolved when .............. 687 
Usury, assessments are not ....5...6..0 0405-0 9650 
Voting 
MiMi Ola THGINIIOTS hoc aid cn. cis. dee .ope.e oda a on 9649 
cumulative, not authorized ............... 9649 
BUILDING COMPANIES— 
Office, store, hotel, warehouse, etc., powers...... 10210 
form of articles of incorporation .......... 124 
Stock in, certain, power of societies and lodges 
BS CORR UES thas 2 SS thas cchse oan 10196 to 10198 
BURDEN OF PROOF— 
SPU COL HES LO PWIBI a aa a.a. 54 a create ladle Miniciwia ysl. 945 8627 n 


BURGLARY AND ROBBERY INSURANCE COM- 
PNR NU re ema aie Rare ae ee ee aLat pei) s 60s 9634 to 9642 


(See Insurance Companies other than Life.) 


BURIAL ASSOCIATIONS— 


Designation of undertaker, prohibited ......... 666 
OW ALS CLG ete eRe tne so ana. c siaie ore 10192 
BUSINESS (see Doing Business; Professional Busi- 
ness )— 
Commenced may be, when eo 
by corporations generally............ 932, 983 8627 n, 8633 n 
ROPCHCO COR DOFALIONG Tins oc. ks ne sie wee oe _ 178, 183 
JOSS So caw tap bp coc ci Reo enn ee eee 710-55, 710-56 


710-58 
building and loan associations............ 9645 
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BUSINESS—Continued. PAGE SECTION 
Commenced may be, when—Continued. 
insurance companies 


TLC, <a, ya creeps ete te hove ere Re ete ieee 9349 
other. ‘than. litesssi4h..ccstie aoe eee 9522, 9524 
MUNGUAL | APS neil eas 6 os ae ean ae ele 9525 
Live: (SUOGE: ver. eRe en tase Sates var eee ae 9524, 9616, 9617 
by no-par-value stock corporation........ 8728-2 
corporation reorganized ............. 8728-7 
Commencing before ten percent of capital stock 
subscribed, liability of officers........ 1037 8660 n 
Corporate, is conducted by directors........... 5660 
Partnership, etc., corporation organized to take 
OVEL: Li coctiy were arstahe eNeRreIe ca ace se ae aad 94.0 8627 n 
Contract of corporation vendor not to reengage 
in, not binding on stockholders....... 1118 8686 n 
Of corporations, power of state to regulate and 
SUPELVIGE J ncicm kw dR Rein eels ee Ce 400 Const. A. 13, §2 
Of insurance, must be authorized.............. 665 
Property not necessary in, power of corporation 
COVACQUIPE cGaaiiy cop sins MEE SRO OF 951 8627 n 
Unauthorized, liability of officers for condueting.1037 8660 n 
College, form..of, STtIGlad, cic atdseieunnan tne 25, 126 
Order of, in meetings, provision in regulations 
EOL! cx chin Apes nh aie Le SERRE cee 170 
BUTCHERING COMPANY, form of articles......... 120: 
BY-LAWS— 
beri epsedlar ote 5 w-wh cee p eet hed oe oe eR re 73 
Adopted by directors or trustees. .......5.059: $702 
Distinguished from regulations...........58, 1141 8702 n 
Must be consistent with state law, and with 
TORULUELONE:. Wenn ieee cs nels oe aiet ae ee 8702 
AUTGeIMAD whic J Bos Edel eee Sue Oh ie on ee 1142 8702 n 
Regulating transfers of stock................. 1142 8702 n 
Restricting transfers of stock, not effective un- 
less stated upon certificate........... 8673-15 
noncompliance with, as a defense to cor- 
poration for refusal to register transfer.1068 8673-1 n 
Of foreign corporations, are similar to regula- 
tions of Ohio corporations..........1% 58 
Forms, corporation for profits Vi... c wees 186 
Of certain corporations 
building and loan association.......... 9651, 9667 
cemetery ASSOCIBEIONS | ois! sive inieersiveans 10101, 10103 
10098, 12495 
fraternal benefit society.............. 9483, 9481 
live stock insurance company......... 9612 
mutual fire association............... 9598 
union «depot company. oe Ves 9165, 9166 
CABLE RAILWAY (sce Railroads ; Street Railways) — 
CABOOSE, construction and equipment ............ 8956-1 et seq. 


CALENDAR— 
Corporation, form of 260 


INDEX. aa18 
PAGE SECTION 
CALLS— 
ET FAR Se ON Oe 0) ee er 980 8632 n 
WHEN Aimy hier Ade Pos. LUA el oe cc. op ok 980 8632 n 
ON ots ee A oe an 980 8632 n 
Vialver-Ot. by) Suusember es 85.0. oil ee, oo 1085 8674n 
Waiver by corporation ot right to make........ 980 8632 n 
SALEM ANsalvenawie nnGwilGa ce es eh. eee. 980, 1086 8632n, 8674n 
Necessary before suit on subscription, when. .. .1085 8674 n 
Conditional subscription, limiting amount and 
LOMO Ban es seers iu 5 ans f£0i 973 8630 n 
For stockholders or directors TOC uIMNIGAhe, sete. 66 
Forms 
for special] stockholders meeting.......... 272 
WIV SINE O Pitre aittiea 5S pi S55 0645s oan, 27] 
for special directors meeting.............. 276 
on stock subscriptions 
FesOlUbOneNOL directors... 2. +. Pan A: 
HMRICES caper Tanti chs ae EAGT 1) 255 
notice of sale of stock for nonpayment... 255 


CAMPAIGN CONTRIBUTIONS— 


CAV CRER Meee Oe tS ee ee ey ite 5522, 8729, 8730 
yh TLE A UE i el ae ea gi 15320 to 13322 
Incrimination, no ground for refusal to tes- 
Lahey Wiee DO ee ers ea Liek be ete te 13323 
CANAL COMPANY— 
pup, canal companies ss) Oe we beac 9199 to 9228 
Drawing off water, during certain months pro- 
PEDO Ere othe or eae EN uke Bim iears a 10126 
Sale or canal, under execution or mortgage..... 10127 
CANCELLATION— 
Of subscriptions, power of..............0...0. 968 8630 n 
Fraudulent, of decoy subscription............. 1095 8674n 
Of articles of incorporation, for failure to make 
POVGRCE AOL URW BEREH 0.0 oo. ties s wd 2 5509 to 5513 
Building and loan association, by 
NRE get 3A aa 9658 
BeOS Nae tants Je ci ds beet ck ehh Wy 9653 
foreign, authority of, to do business....... 690 
See NG COMPA NEE Ss 1.20), dqrcdcawaedigts Advis ss 10209 
CAPITAL (sce also, Capital Stock; Capitalization) — 
Distinguished from capital stock.............. 21 
Dividends not to be paid out of............... 8724 
Preferred stock not to exceed two-thirds of paid 
OEE se ees Ae ee 8667 
Petites MODE IFINON ESOL Ge ok coh a ss vo Polen a Ce 730, 731 
Insurance company, impairment of............ 628, 633, 634 
Stated common capital of no-par-value stock 
GOTIDOT TOM Glia eh siae bela ee a'c wats a co fe 8728-1 
PS CU PAE AAA oy coi a ook x oe ORG 8728-2 
Gortificate of -paymoent.......6... ce ea 8728-2 
INGredae Or Peduetioni ey ks eek ke ce 8728-4 
of reorganized ¢orporation.......5.../.4.. 8728-6 
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PAGE SECTION 
CAPITAL STOCK 75::%..06 Moonee. oie etre el ere 8667 to 8684 
(See Articles of Incorporation, Stock, Shares of 
Stock, Issucd Stock, Unissued Stock, 
Treasury Stock, Preferred Stock, Wa- 
tered Stock, Increase of Capital Stock, 
Certificates of Stock, Subscriptions.) 
Advertising larger, than actually subscribed 


and paid, prohibited 2.cv.athacap tec 8727 
liability: -of* directors.:.<'s0icin vheeetee re sated 8728 
Amount of, considerations affecting........... 24 
Amount of money borrowed by corporation not 
LOW exceed. .okGsk asks alles ape atts 8705 
exception as to public utilities and railroads 614-53, 8794. 
Loans An ieXcessc08 524.6 oc Fy seen eedes ty es Rem 1148 8705 n 
Articles of incorporation must state........... 8625 
amendment to, can not be inereased or 
diminished.” by. t¢.45 sn henna ees 8719 
preferences and restrictions of, to be stated 
TM, Weds hee Poagl eben ale bee ain wee ea ee 8669 
Classes of 
common; with par? values 4% Sis wiooms 8667 
Common, without par wvalwer, jc ie wcicieclel- 8728-1 
divided -into lasses’. 068 6.4 cenions 8728-1 
DIelerred: .4 chan-cee te muse ee eed eaee 8667 
collete “endOWMeNLe wren ten sie nica nite eee 8669 n 
holders of different, ‘rights. con sa nes» > ors 8669 n 
relative advantages of preferred and common 29 
(omipon.: entire Tey be. . ican sn eva eta nes 3667 
Corporation for profit must have a............ 8667 
real estate COmpanya...c con went sane 1000 8648 n 
Corporation not for profit may have........... 915 8623 n 
LID OALIOED 7 sate Sis coe a suse kee se sep ier eae mds aca eee 20 
Distinguished from ¢apital.... ....5 ee nac<s ws.0e9 20 
Dishinewished  Tront Sar esa, aac accent awe te ere 20 
Distinguished from corporate property........ 92 8625 n 
Dividends declared out of, liability of directors. 8728 
Foreign corporation, increase by, additional fee 185 
Franchise tax 
domestic COTPOTAtiOUSs. . ..<cs0 awe ee. Wee thine 5495 to 5498 
LOYEION COTPOLAbiOUs: an. As oc vd ere nee 5499 to 5503 
Federal capital Stock tak is svxcve scores enn 13 


Increase of 
original stock must be fully subscribed and 


first installment paid...............- 8698. 
before organization, by written consent of 
SUbSOTIDERS..:: cis awsicn deine & a eee PTE 8698 
Biter. OTgGARIZAGON vi uo. 4 as Supa Ro ee 8698 
COTCIAGRUG. OL 5 dusinsp win canal 1 ene A eR Oe 8698 
by preferred, (Shock... cuek) achis ones wae te 8699 
can not be made by amendment of articles. . 8719 
new or increased stock 
right of stockholders to take............ 8699 
WALVSE: OF joes Pemiues «Biv scat 11388 8699 n 
Bale ASP; nicl aoe ohs Menai tn FORE 1138 8699 n 1 
subscriptions to 
HOCCABILY, : TOL. | x tiapis-cn view se 1139 8699 n 
liability for acting without....... 1139 8699 n 
franchise. tax(00..3..4 7 peaderkeareeee 5519 a 
stock dividend roms vie .dss wer esters 1165 8724n 


unissued original stock, is not........ 1139 8699 n 
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CAPITAL STOCK—Continued. PAGE SECTION 
Inerease of—Continued. 
by railroad company, purposes for which 


RDUUGERE MP CReire, Calon soo ey 6k ea ve Seo 8815 
by railroad company, proceedings for...... 8816 
by railroad company, preferred stock...... 8817 
BUI Ont COMIAUY: aiid as) ¢ Pasa ce sev leas 9218, 9219 
hile ineuraice companys. 4.0.6... Sal. 9345 
insurance company other than life......... 9531 
Is a corporate liability, not asset............. 924 8625 n 
When tooods oF. “property? *. 2.2.40. 6k k, 8682 n 
Issues construed, debt or preferred stock....... 1056 ' 8669 n 
Life insurance company, minimum............ 9343 
No-par-value common stock act............... 8728-1 to 8728-12 
Owned by estockholdensii cc oases «sa cles © ais 1052 8667 n 
De eter mts ei oy ole eae Pad ka dee cases 8667 to S671 
SIGE Mae SOE SRT Se tes Paks te ce en's was 22 
ACVANUAP eH OVER sDOUOSe cies ss <1 uss + as 29 
advantages over common stock............ 29 
not to exceed two-thirds of paid in eapital.. 8667 
articles of incorporation, preferences and 
restrictions to be stated in........... 8669 
ESL CUOMO EFA NO as aS acl ice ae eae 8671 
created how 
by provision in articles of incorporation 8669 
increase of capital stock.......... 8699 
amendment of articles........... 8669, 8698 


dividends on 
priority, not to exceed eight percent 


POE MANU UIT tes a ateretae ois cet creis ws sels $668 
PaLtvGipavion wn Extra. se. oso 1053 8668 n 

VUE ER EDRs tele ory Wr aitafs Wasa <x 6 S57 0/8 8668 
GLUT LV OMG eantt a Vent DO aie <tatcaiciaiea sib e)ola ans 8668 

Gi Re PPORE COMPANY «8. ws aw, 0: ers e100 8805, 8817 
payable out of surplus profits only.... 8668 n 
CHAE OLN ROS wal leans BiStoo oe oe Coke 1054 8668 n 
PONG RSGMID NE aire ts tees oral eh Gane aera erly wanes 8699 


written assent of three-fourths of stock- 
holders representing three-fourths 


OL TG DMG) MeCOCKs COG dacvrenciere See ss 8699 

EMRE OGRE COMO POING hcg iais ints sa'sie's0 aie’ « 8817 

double liability of holders..............+- 8670 
preferences in unissued stock, created after 

BIGGER DOCRUIGIL ? Se Gaile Has cc bin 's, Se 4 8» 8719 

PECEMIDELOLE OEE GY mee les Cd oe ye eee ek 8669 

Faliread eqmipary, Gio fo.ef0i0' 2S... 8817 

voting rights of 

may be withheld or restricted......... 8669 

PA PaliTome cOnManY. Melo. co ce ea 8805 

CAO LIGIL QAN Bentersy anrpritite oe, Pee Ve kas eae 8700 
by directors on written consent of holders 

Olea OL EMeOLe SbOCK «0.0 Oe ca ss lsk< se : 8700 

can not be made by amendment of articles. . &719 

PEF UIMORCG OE ae Feo setae Nia das cee ees ees 8700 


acquisition of treasury stock, is not a..... 8700 n 


i, 
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CAPITAL STOCK—Continued. PAGE SECTION 
Ten percent of par value common stock must 
be subscribed 


before election’ of directors... .---.,.:.... 984 8635 n 
before beginning business............ 983, 932 8633n, 8627n 
liability of officers. 2 oncat oni 2 * rics 1037 8660 n 
certificate Of Imcorporatorsen.. wv. pte 8633, 8634 
Ten percent of par value common stock pay- 
a blé) i CASH Tee Wet ayinpees ees eetn, Seay 979 8632 n 
Trust fund for creditors and stockholders, as a 8684 n 
Minimum, of certain corporations 
banks} Week oe -e ie eg ctasterpaicrss eis hater ee 710-37 
life’ Insurance) Companies. eetvece eRe reer 9343 
insurance companies, other than life....... 9524 
Forms 
imerease, proceedings, for... .5...+.+55.%.: 205 
reduction, proceedimes iors... oo. oan 212 


statement of, in articles of incorporation. 107 
preferred clauses for articles of incorpora- 


T1ON is. Sos hupw an oheyes meh es 108, 110-121 
Certiticates: iol Sto Chic. eens oye neces 257-260 
CAPITALIZATION— 
Suggestions aS tO... .. 60. e cece tee eee e ees ens 24 
Dee | fico sw orgie ea ae een eee eens Jahr ree 
Bonds: included. in, when . sews tendeee «ns cee 24 
Amount of, considerations affecting............ 24 
Form, preferred and common stock; bonds..... 2 
Of railroads ‘and; public utilitiesic...% 39%. see. 614-53 to 614-55 
Of franchise value, limited to actual cost....... 614-59 
Of consolidated companies; limitation on....... 614-59 


CAR COMPANY— 
Public utilities commission 


supervision and, control by...........ce-us 502 
ae reirond: under: .seekscoe ce oukonet 614-2, 502 
Articles of incorporation, form of ............. 125 
(See Public Utility; Public Utilities Commis- 
sion. ) 
CARE— 
Required of directors. a. s.0.0 9:6 ¢is0.09.9 Meant ign avis 1083 8660 n 


CARRIERS (see Bill of Lading; Railroads; Public 
Utilities Commission; Street Railway ; 
Interurban Railway )— 


Initial, liable regardless of stipulation......... 8994-1 
Purchases of supplies, by, over $50,000 annu- 
ally, regulated, Clayton Act....... ». 2262 
Freight 
railroad rates prescribed... ..s...ceenesse 8980 
demurrage) [perso cre eee ee pee 8998 n 
on. “branch “YOeds\: cis nhs cus.v0us BALA 8996 
discrimination prohibited ............ 567 
between points in state.......... 8988, 8989 
between way and through freight. . 89ST 


between ship perg ic cis seiner s rie 8990 © 
in, form OF Pepa tes ee ee ee 568 


INDEX. 


CARRIERS—Continued. PAGE 
Freight—Continued. 
lien 


GAD N hs 12 = shee ehes Os, 
subrogation of connecting carrier to... 
Se ie tety MOOT NN yh oes Ss. o4 a va evs 
on road, see Mechanic’s licns 
notice to owners on receipt of............. 
Yepisvers of unlagmed,, Ghee ss.6< oie c's evoke 
sale 

right to sell, manner of sale.......... 

WGICG AOE a. ne Bic MEMES 0, PAG OGL 

disposition of proceeds............... 

copy of sale bill, advertisement, ete.... 

Ob -perighable: erbigles, i664 waa ss s-ooos%s 

liability and penalty for wrongful fail- 

UNETUOSPIVE NObICe; C6G. 2.5. ... «2. 
owner may claim when)... <4. acea- ds las 
warehouse certificate of railroad company.. 
suit to subject, to payment of charges..... 
Beara er Olen ees” <i 10. ey kd ts ae cy 
lien, for storage, etc., charges........ ake We 
Passenger 

railroad rates prescribed:................ 

Pe PE ATICtA PORES ie a 4 doh aa ch cre ws 

company without telegraph lines...... 
tickets 

nature and interpretation............ 1361 

terms and conditions in.............. 1362 

PeaGee OL! IGIGGrS oe ee ee oe bs cosa 1364 
Pac yelowad! Name eG Ne: Ori ee decade datas 
expulsion from train or car 


cASH— 
Subscriptions prima facie payable in........... 


CASHIER— 
Of bank (see also Banks) 

DOWNS Dio ohare o Merete th. ese edad lel terel ote 1050 
right to administer estate of deceased debtor 

co gid A pple 7 ng 1050 
|S 6 gece eS ek es ee 1050 
not to act as notary, when................ 
Porera POmUr tee Nis fe cereale 4 su Sasa «SORT 
rR Otay Cee ere ae Sakic ex's ovine eie.s Ss 


CASUALTY INSURANCE COMPANIES (see Insur- 
ance Companies other than Life; Life 
Insurance Companies) — 


CATHEDRALS— 
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8980 n 
$993-25 


8993-25 


8367 
8365 
$369 
8372 
8373 


8375 
8374 
8995 
8370 
8371 
8371 


8977, 8978 
8996 
8942 


8977 n 
8977 n 


8664 n 

8664 n 

Al 

5411 

102388, 11288 
10266 


Rpts COLA GIG, ELON ei C38) ten Tales es 60s) esa e's 10022-1 to 10022-6 


9318 INDEX. 
PAGE SECTION 
CEMETERY ASSOCIATIONS— 
TOM Edsy COMME Ga MONA So pA oo bao.oR Ons ooc 10103 
Appropriation of property ..0..6<0s..s.usoran 10093, 10095 
to 10097 
what associations have no power of........ 10097 
for entrance somcemetery.. 5. <1 sehen chee 10099, 10100 
Articles of incorporation, form of............. 237 
Bodies 
disinterment of 
PME VE Me gh CW MANNS 6 6 Wins Sag uoeu00 bu 3467 
SNP PLLCADUOTIG mete arabes: <iehers chested nent Net eers 3468 
MANGRINUS Heid Aae Gein tie sees re 3469 
unlawful possession, law not applicable to.. 9989 n 
Bonds, in anticipation of tax, issued when..... 3463 
Buildings 
township trustees may levy tax for, when.. 3461 
POWEL GLO TeETeCs Socio nctoe o stortetrerete omens 10103 
Cemeteries 
abandoned, 
remove “of Gbod ies. un mucus se is ee 3465 
Sale: OF unc Pe cire has Poets, toe es ea 3466, 10115, 10116 
entrance to, how land for secured.......... 10099, 10100 
location’ of, as tordwellings... sas. 65 .eee 10096 
lots in 
exemption from “GXe€CUbion 5. aca. vs 3450, 10101 
exemption irom! taxation.:.....j)..0.-. 10101 
sale of 
rules and regulations as to....... 10098 
for “what, (pUrpase kad wasiias ne eer 10101 — 
right of any person to purchase....... 10098 
plate or “recorded sscn wenn ene ee 10103 
EXUSUS’ TOP” Heh. we tie & ors Ail eee 10110 
PONCE Of ni oc tewa sew crack <tema, wae 10108 
private, limitation on exemptions......... 10105 


transfers of 
between municipality or township and 


cemetery association! Wi wok ley 4198 to 4200 

from one association to another....... 10119-1 

turnpike road to, purchase by county com- 

FAISBIONETS ss bang ed 4 Norns el ae 10104 
Crematory corporations, rights and powers..... 10114 
Debts, limit on power to incur.........0.000.4 10098, 10109 
Division, of funds or property, prohibited...... 10109 
Dwelling house, required distance from 

GE CONIEER RN Sch «Su ta vac AW al SDR Ae 10096 
OE CT Gols estate aes saosin 5 ean hk alors ao 10114 
IBOE OMG. < Bc Pi setaty arth Atiieviie CUE, Me 10114 
Employes, police powers of................005 10108 


Exemptions of lands 
from execution, attachment or appropria- 


PROTA Sonne BA aac fouls nk eee 10105, 10093 
Loti: “7. vce Raets eee ete aed 3450, 10101 
10105 

from. rbaxatrou’ beech eaten ee ee ae 10093, 10105 
LOUS a sts SRE re ee fees. ee ne ee 10101 
from ‘dower? 2: eee ees eee 1010 
from compulsory partition............... 10105 


limitation, of private cemetery............ 10105 
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Funds 

PION ERE reas 8 aS Sis aot byacd ddd «a x BAIS Be 

UVESION © OPT PTOUIDIGE 66 5< isc 65 a4 sed 00 oe 

sinking, power to create, etc.............. 
EBCOMIC HOW ADD MEd sas <4i mpewre es ode eo d\n xs 
Incorporation of association maintaining ceme- 

5 Oe eer re Oe en eee 

TAPES OOK LOR GOMMROTH SS ris icv aiid is oiled ie sie ode « 
Monuments 

BANG e he PO Reni tales«. wleid ohasa as Wer avila acts! « ona ela’ 

public 

CH BEE S00 Ce ed ee ed a 
Morgue, defined 
Powers 

STIGT ON) Pic vlees teuaiaels hee winlsinidia's ead o.dld oes las 

Con ED PLODEIACe  PLODRELY oie. ssccicjenias sss ae ae 


Mie oe ehe TRIG T RL eh ial 6 Se Sa) (6's, & 0 0) 6, SOs ene 9 es a4 © 


ALS. DEOL OR NU! © ROR CLS ARLE! ROMS we he ee 8 ew we 


Ri imOTO EM OOOES ite ater mies sida ise a ales deb eats 
SUC a eR OUMTU t t athccisals ms tadiailayae, 6 PO's ovid GN la. 4 
to act as soldiers monumental association. . 
EOVEreS LO MINING) FUNG wwihails sets kas wes 
tO accept and execute trusts. .......0..%.. 
fey PRR AL VELA ans. 5 oi nhs ox xix n'etttn atele 
Real estate 
PO WER a POM PROGR Giy7, fl Sbicis wes aes ees 
BRS NOPTIGEEON aia sew x mm olaberete @U miseh 
limit on 
additional 
for entrance 
exemption from execution............<+9: 
exemption from appropriation............ 
CXGMID Gl ON LEOM mr ba UbLONtsinissis «ls lyai-is <6 ¢ 
sale of 
for site for public monument.......... 
where abandoned or interments  pro- 
hibited by ordinance............. 
BECONCede MlatemOhicmpatesie. ales olen cae sie si ela 
within village, power to hold............. 
sale of, to municipality or township....... 
purchase of, from municipality or township.. 
rights of lot owners on sale or purchase. ... 
transfer from religious society..........-. 
transfer from one association to another... 
Regulations and rules 
LOUSMCO ESO CCLRUOM i. tial dae wera Giese 6 nabs is 
ARS CO COE Sn ae 
Bs GU CA SUC ach ait fears </'s! dn dwiy sex." 0'8 
MACAO OPP POMGM Macwrs s w soca ck ees ss 
Religious society, transfer of cemetery grounds 
from 
SiG knee TUDOR POWCrS As LO sad ci= sey ae woes 
Tax, for buildings 
township trustees may levy, when........- 
application of 
PONG MI WAN UIEIPAblONw Ose. voles c.s <<: dis) = 
Taxation, exemptions from 
OE CU Smead OGM OUS Ere iad acids es cs eet ote 


SAOUU Le NecR wha ale OMe 6, e cele wee) «ee las 


CARA PHAM ORM Che We ee ae eee 4 © 
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10109 

10109 

10117 to 10119 
10098, 10109 


10111, 10112 
10112 


10108 

10102, 10106 
10107 

10114 n 


10093 

10093, 10095 
to 10097 
10098 

101038 

10107 

10117 to 10119 
10110 

10111 to 10112 


10093 
100938, 10095 
10097 
10094 
10094 
10100 
10093 
10093 
10093 


10093, 


10099, 


10102, 10106 


10115, 10116, 3466 
10103 

1OLID tosloEsL2 
4198 

4199 

4200 

9995 to 9997 
10119-] 


10101 
10103 
10098 
12495 


9995 to 9Y9T 
10117 to 10119 


10093, 10101 


10105 


9320 INDEX. 


CENTRAL RELIGIOUS SOCIETIES .............. 
(See Religious Societies) 


CERTIFICATE (see also, Certificate of Authority ; 
. Certificate of Stock)— 

Insurance. See Fraternal Benefit Societies; 
Life Insurance Companies. 

Of dissolution or retirement from state 


TO) bee fIEO Rosa ce ater oe eke Oem eee 
filing necessary, to relieve from reports 
ONG WVARCE ae acca eee Y ek ck eae eee eee : 
filing Tees. Marna catches ce oe wees Eee ee ee 
certificate from tax commission a condition 
Precedent, Ome wees hisse shoes eet ort «yin aes 
by whom made, on dissolution or winding 
WD. DY: COULES A... <aeeiuucs ens pee ieee etn ae 


Ofiielection of directors. .., i. 00,0 00+ 0000s. 
mcrease, Of “capital S60, 5:<...unieacsn es sancti 


reduction of capital. stock .......55 .ss—s.sse 8700 
amendment of articles of incorporation... . 8721 
Of incorporation, see Certified copy of articles 
lost or destroyed, of religious society, 
POUSMUC. OF s miccutaoeker the eee 8734, 8735 
TERS FOL” 4) a eveecsre. eh coeteg erate ma eae eter 176, Win 
Ofsclerk® Of RELICIOS,, <.-..--4 ciuancresaeteus sooo 8626 
Toreign corporation for profit 
of compliance, on entering state........... 178, 184 
esiretivement Tromestate s 5 inns.) asus 3h we 11976 to 11978 
by whom made, when affairs wound up 
DY. GOUT, nis cis. Was aneamcei sw eiee 11975 
Hing £6e8 os bas asc Aden Meee nee 11977 
Of subscription of ten percent of capital stock... 8633 
peonora ly! 7 oa .<incsscnme ate hoes Ne es eee 27 
implies payment of first installment....... 982 8633 n 
liability of INCOTPOTALONSs iisisk is Wa wi) iPtds Oats 8634 
on increase of capital stock...........0065 1139 8699 n 
Of trustee on bond, liability under............. 1152 8705 n 
* Warehouse or storage, power of railroad com- 
pany tO. IseS, 6: nepenieee + aera ale 8995 
Of deposit in bank... .. ghey en. rcs eee se 710-143 n 
Forms 
to trahacript, of Tiinitesiawy. 707s. Fae ee 279 
of secretary to copy of resolution.......... 279 
of subscription, by incorporators 
par avalide ‘corporation... ...ccqseeeee 163 
no-par-value corporation ............ 164 
of election of directors (first)............ 184 
of election of directors (annual).......... 271 
of amendment to articles of incorporation 204 
of increase of capital stock.........5..... 208 
by preferred stock only.............. 210 
by building and loan association..... 211 
of reduction of capital stock...........4:; 213 
of dissolution, corporation for profit. .220, 221 
of dissolution, corporation not for profit... 222 
foreign corporation, retiring from state. 232 
of cancellation of preferred stock, after 
TOCEMDPTION +05 yawn avo sy We oie Fk 214 


PAGE SECTION 
10022-1 to 10022-6 


8739, 8741, 11974 


5520, 11978 
11977 


5521 
11975 


8637, 8644 
8698, 8699 
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CERTIFICATE—Continued. 
Forms—Continued. 

by incorporators, of abandonment of pur- 

pose to form corporation 


by foreign corporation, appointing agent.. 2 


of payment of stated common capital of 
no-par-value corporation 


CERTIFICATE OF AUTHORITY— 


PAAR ee oh aiclehd hie Gitin oss) ok 'e bee a oy'e aee tde |g 
Fraternal beneh th) Mocieby.). ceca. A100 RIG co. ened 
AEG” IDSUTANCE COMPEBY 0 Woda ewes cee ee a es 
Rene Wal Swed sian IMA AR OS. bs Elin 
Insurance company other than life............ 
RMU RUle Mee ance th Annan ain ashe WAU ag Sk OL 
Credit: guaranty company. 6.2.0 weeks as oe 
Burglary insurance company (mutual)........ 
Foreign corporations, to 
CIEE NV hae cial. eee oe wd ba eS 
building and loan association.............. 
CAMCGUATION Sadia dc. IUO. VERLAG 
fraternal ‘benefit society: vig. ..k/s.. 2k. Ue. 
istiranGe! COMmpanies: 19. WAR Va. Wea 
APOTIG SLD Mavalts boy tuti ta felaehs kN, Wie Serius ache ta STE 
SUMO mr Ve eLON as wale, Soyer 
recording and. publishing:............ 
POT eM foveininys Soot Spike ara, ayhicrmidn Sve ence a 
Pooh tec | TES, 0 a re oe a rrr 
TiS AUSULA NCR COMPANY oe an, dies) JOR. Scie Ak 
EOL Leah sit oe eee eds ayes 
VEO OUR ai alia wien am TS LEE EIR 
Mer DONG S rani dl, diay a9, Bis Syn nci's xitangs into 9 
organized without the United States... 
mutual life protective association......... 
GRP UGLON reed 2) akon RA SRT hehe 
FOROWA LW cde Geese wa ey faa Tan 
FOV Ga BOR rire 6 A's naw nin wis es a A ote 
insurance companies other than life....... 
PE VOCR RIOR Made hiss siwiar dernier ae Sea ote Se wae 
Eye teh eign sts ais pcididw ele ss «ss 


CERTIFICATE OF STOCK— 

(See Negotiability ; Registry of Transfer of Stock 
on Corporate Books; Stock; Transfer of 

Stock.) 
RIT ee be Ee Gee ee Le CUM E Ss GO eae west 
Hse gC SAU RCL 2 Ais a ee ee 
Assignee of subscription entitled to, when.,.... 

Assignment of 
by indorsement and delivery of certificate... 
superior to title derived from separate 
RARE IONEMU AN sew cs Ses ve a cl 
delivery of unindorsed certificate imposes 
GDI PADIOM MLO MEMOS ON Roya hale s av elely bi = 

by separate instrument 

certificate to be delivered with........ 
title under, extinguished by title under 
eT Se en ee ee 
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PAGE SECTION 


710-44, 710-56 
9473 
9349 
9350 
9522 
9523 
9625 
9637 


178, 184 

679 

690 

9477 

646 

644, 645 
667 

647 to 652 
646 

635, 5441, 5434 
9365, 646 
9379, 667 
9372 

638, 635 
9384, 9379 n 
9377 

9436 

667 

9436 

9437 

9559, 9562, 646 
9563, 9589-4 
9567, 646 


84 
8673-16 
8672 n 
8673-1 
8673-4 
8673-9 
8673-1 
8673-4 
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CERTIFICATE OF STOCK—Continued. PAGE 
Assignment of by separate instrument—Continued. 
without delivery of certificate, is prom- 
isé to. transier) sfwnisioaa ee eon: 
see also Indorsement below 
Attachment or levy on 
invalid unless certificate seized, or surren- 
dered, or transfer enjoined ........... 
creditors’ remedies by injunction, ete....... 
Attorney to transfer 
secretary usually appointed ............... 86 
death ' of, "886th. 5 «cate kes ik6s.s/er'ne Se ee 
Bank, in, cancellation of outstanding, on sale 
for failure to pay assessment to re- 
Store ampuired pcapibalin cans ee eee ee 
Bona fide purchaser of, protected .............. 
although transfer induced by fraud, duress, 
GUAT rsh: Se Vito ait cee gover taraey ne oh Re 
Book, ‘ne sock (Pecwrd 2.745. 5256 beelw kaos ee 1060 
Creditors of owner; remedies to reach stock 
under uniform transfer act 
attachment or levy, where certificate 
seized or surrendered, or transfer 


CHONG 0°35 AV we eas AO ae 
certificates issued prior to July 1, 1911..1078 
defenses of stockholder ............... 1078 
PFIGHUGOE.. 570 wink seo 6a os eee ee 1079 
DCRR SEE GS Sei Chak teen cen on bee ROE 84 
in Winiform. transier Bet si.% no avis SIE 


Delivery 
necessary under uniform act .............. 


TOROIRSION NOE sic sess sycciieaieie eames ali heme ae 
RETLTINL 5 5.05 ais See Ce Sw Rec PI 
Distinguished from stock itself ............... 1058 

Duty 

of directors to supervise issue..... 1058, 1014 

of president and secretary to issue ........ 
Equitable owners, rights of... 3.6.6 soa wes th 1070 
Equitable title, transfer of? 16.6. ted i0 a 0 os 
Executor, power to transfer ..........e000000% 
Indorsement 

HORM 2 Sain. x Wade vce OL ES Se ee 

in: Diane; miny DG: 5 idk vc vawe dx say eae 

Special, elfert inf +2135 saa te wens bale 

by infant, trustee, executor, ete. .......... 

effectual, although induced by fraud, duress, 

CClb ES eps 5 Rp eRe hers ae eae 


See also Assignment above 
Liability of corporation on 
issued fraudulent or without authority 


to president or secretary ............. 1058 
DVEVIIBNG fice i pak SEY Wl wed HERS Oe 1059 
of constituent company issued after con- 
polidation: «iG. wireline. abe 1059 
Liability of persons receiving, without subserip- 
to Ei pe Ten, PM ry wy ae 1090 


Lien on, in favor of corporation 
to be stated upon certificate .............. 


SECTION 


8673-10 


8673-13 
8673-14 


8673-6 n 


710-30 
8673-5, 8673-4 


8673-6 to 8673-8 
8673 n 


8673-13, 8673-14 
8673-13 n 
8673-13 n 
8673-13 n 


8673-22 


8673-1 

8673-6 to 8673-8 
8673-22 

8673 n 


8673, 8660n 
8672 

8673-1 n 

8673-9 n 

8673-2 
8673-20 

8673-1, 8673-20 
8673-21 

8673-2 


8673 ' 


8673 n 
8673 n 


8673 n 
8674 n 


8673 15 
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Lost or destroyed 
registered owner may vote and receive divi- 


ROU a ema fen eee et Ate 2 98 PO oe) og 84 
reissue of 
form of regulation as to .............. 167 
may be ordered by court, on proof of 
loss or destruction ............... 
POSEN paca mites CU renders ePtie we ars OF a 
effect on rights of purchaser of original 
CET CRMORLG awh lanka Lees boa iciiwettbe.<5’ 
CUP EEM OSE SOE Seek he aw eo 
not ordered where plaintiff not the real 
DNL tated scree vac RAM My gdb a fuk 9 


Negotiability of 
a negotiable instrument under uniform trans- 


BERGER G re ES dE ERED Shh Sac 058 an .chexs 
certificates issued prior to July 1, 1911..... 84 

not negotiable instruments ........... 1074 

protection of bona fide holders by es- 

SU os A eae oe eae ee 1074 
New, transferee entitled to ......0.....s0055. 1065 
New, issued when capital stock reduced ........ 
No-par-value common stock of, statements re- 
SECC SEN 9 yea ae ae enn ee 
eer DOIN E ROR Gare, DANG Es ike schon den i. 84 
to constitute a person a stockholder ....... 1058 
to enable stockholder to vote or receive divi- 
ROE A tO 14's ke Sin oh. nix ae 0 1058 
BP Mee GE, ORION Wns eh gi wala. x, tve aos“auniierh 
effect of special indorsement .............. 
Pledge or hypothecation of ................... 1107 
on renewal of note, certificate becomes secur- 

TOY) ROT MONO On. Mee sass were w ee: 1108 
to secure pre-existing debt ................ 
rights where transfer not registered in cor- 

POPERO DOGG ee bereisajersw wih vcd & o's.0 «aia 1109 
rights of bona fide pledgee ............... 
remedies of pledgee 

sale by judicial proceedings .......... 1110 

sale without judicial proceedings ...... 1110 

Pledgee 
a purchaser, under uniform transfer act.... 
liability of, under double liability law...... nha hay f 


President and secretary 
RAP RGEC SNE COCERA TO a oop coh ie, pac da ws ns ne 
porsonal Tra Gy OT yess his cvs ia ina ls bos re weds 1059 
Presumption as to validity of ................. 1067 
Purchase, and purchaser, defined .............. 
Purchaser of 
duty to make inquiry of corporation ...... 1059 
duty to take notice of 
laws of state and by-laws regulating 
RPE epee been a pel ARE TAs Gala hd 1073 
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8673-lon 
8673-15 n 
710-114 n 


8673-17 
8677 to 8681 
8673-17 


8673-17, 8680 
8679 


8679 n 


8673-4 to 8673-8 


8673-5 n 


8673-5 n 
8673-1 n 
8700 
8728-1 
8673 n 
8673 n 
8673-21 
8673-21 
8682 n 


8682 n 
8673-22 


8673-5 to 8673-8 


8682 n 
8682 n 


8673-22 
8689 n 


8672 
8673 n 
8673-1 n 
8673-22 


8673 n 


8673-5 n 


9394 INDEX. 
CERTIFICATE OF STOCK—Continued. PAGE 
Purchase of—duty to take notice of—Continued. 
genuineness of certificate ............. 1073 
authority of executor to transfer...... 1073 


lien of corporation reserved in certificate 
liens on stock acquired by garnishee 


Record of 


PLOCESS eh, te eel oes ies ne ee 1073 
whether stock is paid up ......0.3..0 1073 
pending suits affecting stock .......... 1074 
to be: Kept a5. J. ess o's Ck RH 
of transfers and subscriptions ............. 
form. not preseribed \..).4-5,.) Uae Bae eee 1060 
atube of certificates as. 2. 2200S Oak's aes 1060 
as evidence as to who are stockholders... ...1060 
inspection of, by stockholders ............. 
Registry of transfer on corporate books 
OW? TRAE: 6.6 ew Oe OO RE tee eR wanes e 1064 
is similar to recording of a deed .......... 1065 


not necessary to transfer title ............ 
is necessary 
to enable transferee to vote or receive 
dividelds Oh AiG ant. weer 
to relieve transferrer from liability for 
calls and assessments ............ 
to enable transferee to receive notices of 
proposed corporate action ........ 1065 
to avoid lien of corporation, stated on 
certificate, when mer, Jes OLR 
necessity for, of certificates issued prior to 


ouly Ty ADA ths k hae tes 1079, 1065 

estoppel of transferrer ./:.....00.0 54.4 1074 
transferee, as a rule, entitled to, and a new 

COTEMMORbe yee eee ee eed dol 1065 


to whom transfers may be made on cor- 
porate books 


pledges: 2 Pe reel rs sors dhsc oes 1069, 1109 
trustee SIRs mom es cies ss a Ma teee rN 1069 
B, COL POTACION ee vic ecto ea eae eet note 1069 
Hetitzous Persons sigs wiaeick eae oe we wee 1069 
PUATCI AN To.) tre ease ereieats sis Boerne 1070 


what corporation may require before 
evidence of genuineness of indorsement.1065 


authority of executor to indorse ...... 1066 
surrender of original certificate ....... 1066 
remedy on refusal of corporation to make 

transfer 

suit in ‘Squrhy ss 25 ss PLA eee eee 1066 
action Tor’ damages % ©". 2 Sr. seat 1066 
joinder of parties and actions ......... 1067 
pleading screws Cees es weds ees 1067 
presumptions and burden of proof...... 1067 
wrongful refusal, a conversion ........ 1067 


defenses of corporation against action to 
compel transfer 
non-compliance with by-laws regulating 
tranalers: 94° S25 s6¢0.5,0.5 TOS RIES 1068 
certificate issued without consideration 
to qualify director. ..66%\.~¢ ese hee 1068 


8673-3, 
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020 
CERTIFICATE OF STOCK—Continued. PAGE SECTION 
Registry of transfer on corporate books—Continued. 
lien of corporation on stock ........... 1068 8673-1 n 
improper motive of transferee ......_. 1068 8673-1 n 
pratite. of limitations... J. .2......70. 1068 8673-1 n 
waiver of right to damages ........... 1068 8673-1 n 
that third persons claim to own the 
gt Se iS Ee ea ae tree 1069 8673-1n 
Remedy of stockholder to compel issue of....... 8672 n 
Restrictions against transfer, to be stated on 
GOT TINCALG ot 2 fey Fu WI GO Et a tl) 8673-15 
Stockholders’ entitled to, for paid Wp Stocks 356s. 8672 
Stolen, rights of purchaser ................... 1074 8673-5 n 
Subscriptions payable in installments, practice 
RU No WHE Wath tik 6p idk yc eee o* ote 56 25 


Surrender of, 
may be required by corporation before issu- 


ENP VGOWE COPE OR GE Alcon cp rad ies oe! s gtalens 1066 8673-1 n 

on levy of attachment or execution........ 8673-13 
Transfer 

Wo hd A an ie 8673-22 


PRUNE Pee este ie Wits Gord Sy ok Sods wa} ac 8673-1, 8673-4 
rescission of, for fraud, duress, ete......... 8673-7 
ineffectual against bona fide purchaser. . 8673-7, 8673-8 
laches or waiver as bar .............. 8673-7 
reserving future dividends .......2.<..:. 1070 8673-1n 
Transfer agent or registrar.............. .86, 1058 
Transferee 
of indorsed certificate, status of ........... 8673-1 
liability for unpaid balance on stock....... 1070 8673-1 n 
Transferrer 
death of, before registry, effect of.......... 8673-6 n 
death of, assignment of certificate to be de- 
livered to creditor after .............. 1108 8682 n 
Uniform Stock Transfer Act ....... .......... 8673-1 to 8673-24 
applies only to certificates issued after July 
ap eeTL tc Pe GN Paes: eeeddea Tk 8673-24 
cases not provided for, governed by rules 
nt sa wrendnequitye : 2 tess os 8. 2S Pu 8673-18 
riterpretation® Of0. teh 2.4 ees Sen 6. OPES. 8673-19 
PRON MEUR POON ad ae Ad rive $4 had ex 6b oo ars 1065 8673-1 n 
definitions in 
indorsement tests) ees t 8673-20 
WSter rae Oot or reo reteto See ds 8673-21 
COLMA TENE VERE OS Cob hk eae eck. 8673-22 
Sarita GOONS Fas wing Io iy, PL, 8673-22 
Warranties on-transfer of s.0¢)). 0 ee oe 8673-11 
by assignor of claim secured by certificate. . 8673-11 
no warranty when certificate transferred on 
payment cndeneie meh, et he ). eae. 5. 8673-12 
Forms 
GOMUMONESCOC Kamera tus. Waa. oats.” 257, 258 
pretemres wt ce dk oes Ses i us 259 
reserving lien to secure indebtedness to 
GREET AMOR = Maan sts Ue 'O2 26... 260 
oo Ue 258 


transfer, regulations as to ............ 167 
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CERTIFICATE OF STOCK—Continued. PAGE 
Forms—Continued. 
lost, regulation as tO.........++.2005. 167 
lost, bond to corporation issuing new 
certificate in lieu of ...........-. 318 


CERTIFIED COPY— 
Of articles of incorporation ..........+-+.2+-+5- 
Of license of foreign corporation as evidence. 
Of orders of public utilities commission........ 
Fees of public utilities commission for......... 


CHAIRMAN OF THE BOARD— 
Duties, powers, et. ..... see eee eececrecece ens 82 


CHAMBER OF COMMERCE— 
Articles of incorporation, form ............... 238 
Directors 
number and qualifications ..........+.+++: 
election. and term <..../.cicccctese% = oie rset 
Members, 
expulsion; clea Seana kisser dela w0e sO ne 
families, provision for .........+.seeeeees 
Officers 
certain specified .. .csciss csi d when niseah Wares 
election and. terMm)....u0@ caaweies tee A as 
Oath Lol OMe) «5 yc 2 anes acne tone Sic) Ra ee es 
DODAS yo. ce ois: Steligeren chevatereimrneetey ei Takeys) ete esis Koes 
Powers 
SONOT A | fence Meweys viele, ana’ oUeh heliekel a Metounaetete tere metoy ste s 
to appoint inspectors .........++seeeeeees 
to acquire land and buildings .........--. 
Arbitration committee ......-.. ROM ret 
Inspectors, appointment and powers ........--. 
Privileges of, how acquired by existing organi- 
ZOAONIB: (oe oa redeuoueke cssvavern Gee einols tiny ieeeeleress 


CHANGE— 
Of name of corporation ..........s.seeseeeres 
of building and loan association .......... 
Of location of corporation .........+eseseeeens 


Tr steprtal StOCK 15 cgs.d «nce: = consid nats exis wore 
In number of directors ........-sseesscencenes 
Oty Line Of ere road cle pisses es rorePreiatakelet SYaneyS 
effect On MOTHGAGe 06. veces eee see saces 
Roc heat Koco: pe) ae ho RG aI Oe a comers cu 
effect ion. Subscriptions... «<0. ous wetleeiey 
Of rates of railroad or public utility........... 
Of venue, when corporation a party ........... 


CHARGES (see also, Public Utilities Commission; 


Railroads) — 
Of railroads 
to be reasonable and. just 4.000% sueunseaeees 
sehedules-of; :‘tosbertileds sis’. Sais aranrerttae 
must conform; to schedules vis. «eines 
JOM: o° 24 Sere ae eee eee eee een ease Creer 
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8629 

190-1 

554, 614-23 
614-76 


10144 
10144 


10144 
10144 


10144 
10144 
10146 
10146 


10144 
10147 
10150 
10145 
10147, 10148 


10149 


8719 

9664 

8719 

8719 

8698 to $700 
8665 

8747, 8748 
8749 

8751, 8755 
8747, 8751 
508, 536, 614-20 
11416 


504 

506 to 508, 8982 
510, 536 

507, 512 

539, 540 
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CHARGES—Continued. PAGE SECTION 
Of railroads—Continued. 
CRCHIBION, -NECUCed « C80. 6 oi oe ssis ¢ isa awerek 515 
power of commission over ................ 527, 535, 58] 
ee amPEey OE Meret asin wns ada cee m oF be 564 to 568, 8982 
REG ATMEL UMASS cig Ben Gf ena. ae sense bb dct 8981, 8982 
passenger, prescribed .................00 8977, 8978 
8992, 8996 
UCT VEE tg 7 8980, 8996 
for switching cars of other roads .......... 9000, 9001 
demurrage 0.9.0 OCR COR DRY Re eC 8998 n 
OVerEhagger Mab UIE: i662. hea obbs cd sd 9002, 9003 
undercharge, liability of consignee ........ 8982 n 
Electric light, gas and water, for, regulation by 
MOSAIC ls cPalnled sli ees ba haecd sah . 3982, 3983 
614-44 to 614-46 
Of public utilities 
DO DO STON AOTE Sis wi drains cardia oes han’ cleo MAR: 614-13 
power of commission over ................ 614-23, 614-32 
614-46 
CEE DCE Ss (a Oe et A en 614-16, 614-18 
614-20 
classifications permitted ................. 614-17 


RIRSBRY GOT MGUUMANE! Hoc or. ora ce od.xcs cs os ec cen .. 


‘ 
CHARITABLE CORPORATIONS (sce Benevolent As- 
sociations ; Corporations not for Profit) — 
RnsOOAGm ere on Oe ks ke bk thw See 


ties required before filing articles of 
association for care of dependent.... 

Dead bodies 
corporations organized to protect and pre- 


PN cela TRS cate aan are ra rhs HS ele, aay e's: « 
exemption of property from taxation 
War exeentION® Ce. te ie eke 
Homes 
aged, indigent widows, etc., for ........... 
POMOW WOTRON C06 LOR iu occ 65k 6 ov hn eo vs 
form of articles of incorporation .......... 241 
widows’ home and asylum for aged and in- 
Gimenterameng sd olla, Jokes. cae/a'e 
GOORIN UMD AO Bets vk SAR ALSO YA Sok RS 
payment by eounty infirmary to....... 
Liability for negligence of employes ........... 
Mutual protective association laws, exemption 
Ee i en Se fe hixis ha eka wa eS ‘ 


Real estate, incumbrance, sale or exchange of.... 
Trusts created by will, organization and man- 
agement of corporations to administer. . 


CHARITABLE TRUSTS— 
Created by will, organization and management 
of corporations to administer ......... 
BUmUASereDOECemecamn ses tock Sook ea kee 
duty of prosecuting attorney .............. 
attorney general may enforce ............. 


3770, 3777 
9139, 9133 


10088 to 10050 


9972 to 9977 
10023 


10189 
10190, 10191 
10190 
8624n 


9459 
10051 to 10056 


10085 to 10092-5 


10085 to 10092-5 
10092-5 

10092-5 

10089 
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PAGE SECTION 
CHARTER (see also, Articles of Incorporation; Quo 
Warranto)— 
Articles of incorporation 
and general laws, constitute............5% 8625 n 
Proper Provisions. Ol ec ses saeco Sores aan 8625 n 
unauthorized. provisions: 5 .<6s 2.05. iaver nee 8625 n 
Obligation, corporate purpose as an ........... 8623 n 
Forfeiture 
for failure to make reports or pay taxes.... 5509 to 5513 
5525 
for violation of anti-trust act ..... ....... 6400 
for misusernon-User, vebCwsiney oN ees 12303, 12304 
Special 
contracts for usurious interest under....... 8627 n 
provision in, for venue of action........... 11275 


CHATTEL LOAN COMPANIES (see Collateral Loan 
Companies ) — 


CHATTEL MORTGAGE— 


Authority for execution of, by corporation... ... 1021 8660 n 
By certain corporations, filing not required, if 
PECONGEM —% 55 Since oe cess en ea eee 8706, 8707 
9121-1 
Invalidates insurance, when ......'............ 1854 9587 n 
CRAUTAUGQUA ASSEMBLIES: 1... i. cidive ves pe aman 5888 
PONTE OC; AT CIOLOR oi cas Wik sa es! das Sads gee ncaa ened 238 
CHECKS— 
Payment of subscriptions by ...........0e0.005 710-132 n 
Se a ee en ae Te 710-132 n 
Forged OT TRISH ss 5 940K haws of s +a one wud pea 710-132 n 
estoppel of deposibar .esid «<b tetasivle Cio 710-132 n 
recovery of money paid On, ...»+> sss <nmek 710-132 n 
limitation Of Aotion. 5.4.05. << amep we ob 11225-1 
CHILDREN— 
Societies for prevention of cruelty to .......... 10062 et seq. 


Association for care of dependent, certificate 
from board of state charities required, 


before: articles’ filed... se s00s bal ot 1352-2 
CHOSES IN ACTION— 
Vest in corporation purchasing all assets..... 8627 n 
CMURGHER! bo 05 5 Phe P-SIO, ORR 9990 to 10022 
(See also, Religious Societies; Benevolent Asso- 
ciations. ) 
Wetions by. and.againvth, :. aiecws .cdenacseee 10021 
Articles of incorporation, form of............ 238 
Cathedrals, incorporation, etc. ..........0.5.- 10022-1 to 10022-6 
Cemetery grounds 
Sale OL) x» xi. tas hendhae Mie tales eave akeeee 9991 to 9994 
transfer to cemetery association ........... 9995 to 9997 
conveyance to township ...sscessckersane 9998 


Confession of faith, or creed, change of......... 2017 10013 n 
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CHURCHES—Continued. 


Congregation extinct 
powers of society trustees over property.... 
sale of property of 

ROTESCINCD GA CIERRA SNARE oly, arale ciel lesa uals « wld n'ai « 
transfer of property after 
form of agreement for 

Debts 
liability of members 
liability of trustees 
liability of property 

General er central religious societies 

Language of service, how changed 

Re RIAL POMRMENNSI I aad de Brac ie' ak cw vb v0.85 0% Oaks 
PRO TERE cgi a layniic egos rs favo e we gained nl ere 
Secession . 
majority 

power over property 
breach of trust by 

Parishes, consolidation of 

Publishing or printing house, incorporation 

Real estate 
incumbrance, sale or exchange 

petition .. 
publication of notice 
parties .v....... OSE ey Beer aes 
PER UIREE He AMA o yen b Wit wn od 6 belwr 
authority of court 
confirmation . 
when valid without court proceeding... 
held in trust 
descent of 
limit on 
legal title 
conveyance to society or trustees 
power of majority over 
donated, diversion of 
trustees in possession, 
seceders . 
unused or abandoned, sale of 
of extinct congregation, sale 


RoC ars BILE a fe’ dice? eis 9% helps 


Pe a AO 6A LS Oe i A Oh Si we oe RA OL & 


Oe oe. eae, ee, Se a, Oe, wee 
SENG. ew Chalks gio: uae Oe dite 4. 8 
Ose Se emete ele 16 6 ed ee & Wee © 


Dea. Re ee On tk 
Cte fee weve airaivele' a elle eee ty. (a) a la he e 


C M6 C16 6 68k Se ale Ole ales 
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protection 


conveyance of church site, by trustees: to 


congregation . . 


liability of, to judgment against corporation 
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10013 

10015 to 10017 
10004 to 10007 
10008, 10009 


10013 n 

8666 

10014, 10002 
10022-1 to 10022-6 
9990 

8653, S654 


2015 10013 n 
2017 10013 n 
8654 n 
10020 n 


10022-4 to 10022-6 
10018, 10019 


10051 to 10056 
10051 
10052 
10053 
10051 
10051 
10056 
10055 


10020 
10020 
10022 
10054 
10020 n 
10020 n 


against 


10020 n 
9999 to 10001 
10015 to 10017 


10002 
10002 


conveyance of, by ecclesiastical society, to 


NAP OLD,.. cok eee ato ES  didinat pyle. «.O9.6.5.0°4"s 
BAUIONS CONDE PIDE Poh Situik af as xs ciaw vs 
Bea Ne ae gh a alas, ha tide wee « 
NOCs WithOrawal ITOMbs o.5 cule esti stone bos c0wrs 
Trustees 
GW CUSGr ace. Aes eee eees, aes Gs Ski els SIS. 
DOTHUG TONDO COED, <atixicsierss nena ns 
to incumber or sell real estate......... 
property conveyed to, certain 
how successors appointed ............ 
parties to proceeding to sell or incumber 


10003 
10021 
10013 n 
10013 n 


2016 
2017 


10013 
10021 
10051 n 


10022 
10053 
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PAGE SECTION 
CITIZENS— 
Foreign corporations as, under federal constitu- 
TION. “AN “DAWES aoa censors raters SO 428 
Of Ohio 
majority of incorporators must be ........ 8625 
majority of directors must be ............ 8661 
cITY— 
See Municipal Corporations. 
cIVIL— : 
Liability’ of corporation... iii-. deaeink Se ee 947 8627 n 
CLAIMS— 
Against msolvent banks \ieen t4cs ia cok ee ees 742-3, 742-8 
Against railroads, jurisdiction of commission over 579, 580 


CLASSIFICATION OF DIRECTORS (see Directors)— 


Of building and loan associations ............. 9646 
OE) PATIPORAS Yj 5. .5-s Shaan Ae ry Ps eens 8785 to 8787 
Of insurance companies other than life......... 9515 


CLAY AND BRICK COMPANY, form of articles. ... 125 
CLAYTON ACT— 


ERCOrpes LP OMI: oA..:amanianendbiamaanthcana arene 2259 
cLUB— 
Regulations, form: of. ios ike Bre. 2s ees 174. 
Organization as corporation for profit, advan- 
Tage - Uitt < 5,3: cash cera pie alee aatch nite Unacenaete 76 
Articles of incorporation, forms 
WORE eng. Firs ieee Ree GAOL 151 
BURCH yb ano, GR tn Aeon Ae 236, 237 
CANOES is o/s ern na stesla ot piby olbtonay mtads dies Mes. CRT a OTT 
SEES C BN oa 5: ensnsal ech klein tate el 242 
polrtecad |. ys uw Lies Se onieied.: c ene 243 
BOGE 15." aks. Siskeciiorvs bette exten runs ele 243 
YOO 3" <n sn 4:5, pio chisualares ls nae gi ES a 244 
CLUB HOUSE, Corporation— 
Time: of annual election 0. is. oc0sekn ore 8646 
Articles of incorporation, form of ............. 239 


COAL COMPANY (sce also, Mining Companies) — 
Railroad company, and, not “kindred” corpora- 


S10GB XS erenss nse cave Axe 1113 8683 n 
May engage in manufacturing when ........... 10142 
Porns ‘or ertielse al 2 yvsks wlan ae ee 126 
coDE— 
OF ‘reyulations = oh Maa NON eer. eee 8701, 8703, 8704 
Lorms. 68) | acs Mees 167, 174, 251 
Of by-laws 8702 


form of 2.). ee oe Le ah ee 186 


COGNOVIT NOTE— 
Of corporation, authority for execution of...... 1021 8660 2 
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PAGE 
COLLATERAL ATTACK (see Directors, Officers and 


Agents; Contract)— 


COLLATERAL LOAN COMPANIES (see also, Pledge) 
Articles of incorporation, form of ............. 126 
Capital stock 

RU AGIOGS ON We ety Potts o eed Pla eh 


Loans 
SIR CC Og (Sa 
ERG EAer eumte tata oe ees Tet 
Preron snuetest ance ae et ile tt. 
op a el gL ele ay ine, eee 
PASO PASC MELO OUEE © Sx rites vue Sse oce w 5s 
SSOMMOOM IED Ee eee wer ews s ow'da'ed eee Uys 
at ecu nee R Le fo Sag Th at 
Powers 
HULSE CAS G0 a eee gr 
can not receive money on deposit .......... 
Property pledged 
PENAL: Ue) SUNG Oe eles ea wwe eels Ce 
GL GS NGS Dee oe ene ae eer 
ONS fe ies Ade Oak Cn er 


SOLLATERAL NOTE, forms of ............. 320, 321 


COLLATERAL SECURITIES— 
Power ot banks fo loan on ...... i. <~ ce-cccnc« 


COLLECTION— 
Ria maeriptionch cart Marla, bits els Sis ow ants 
Of statutory liability of stockholders .......... 
Of commercial paper, ete., by banks 
Darera RA merle See a heard Be sides «2a 


COLLEGES AND INSTITUTIONS OF LEARNING... 
(See Corporations not for Profit.) 
Academies 
power of certain colleges to maintain...... 
RM EU CHE PEC BU Seat Mentor Oy sca gens 6 03 Xs 
cE Cg} a RR he) eS : 
Agricultural purposes, what land acquired for. . 
Articles of incorporation 
POEM LORE PM POMP eS fg 6 kM ic ede Fee 239 
pu GUE OES eS 
amendment, by stockholders of certain cor- 
PPR a ee ei UN eek Rw ek woos 
organic rules may be prescribed in, of cer- 
RAD MOOT ORR EMO iced kl se xrsowin wes x 56 6 
BER GHIMEGHE TOE tas cfoars oo Ue ols co we we 
Pr OT eh note enc Rada eee ee oxi dw clbldle'e dW ws 0's 
et oe rR eh hei ghd nares sara ws 
Charter, amendment of, by certain corporations. 
Co-education, establishment of, by certain colleges 
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9857 to 9863 


9857, 


9758, 9765, 


9858 
9858 


9858 


9859 
9859 
9859 
9859 
9861 
9862 
9857 


9857 
9857 
9860 
9862 
9863 
9863 


9781 


8674 


8694, 8695 


710-133 


to 


to 
to 


9989 


9964 
9962 
9977 
9926 


9971 
9968 


9972 
9973 
9977 
9922 
9968 
9968S 
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COLLEGES, ETC.—Continued. 
Conferences patronizing, 
below. 
Degrees 
conditions precedent to exercise of power of 
college, etc., to confer 
certain propert 
schedule of property filed 
certificate from school commissioner... 
by whom conferred 
abuse of power tovconter! << 2 spice seek eee 
what institutions may confer 
in general 
training school for nurses 
young men’s christian association 
Ecclesiastical patronage, under 
incorporation of colleges, etc. ............. 
articles of incorporation 
privileges, ete., of, how acquired by existing 
corporations . . 
trustees 
number. . 
classification . . 
election, term, vacancies and increase. . 
Endowment. fund 
diversion of 
exemption from taxation 
corporation, to create and manage 
directors . 
TASMBCRBRIP bobs epcig FE se ate eee 
trustees or directors 
Faculty 
when may be appointed 
who constitute 
powers 
to make recommendations for degrees. . 
to enforce rules and regulations....... 
to expel or suspend students .......... 
Franchise, misuer of, quo warranto............ 2210 
Industrial training school, corporations formed 
to conduct 
Lie BelO0l say sibviccen-evS cod P a le es 
Lecture courses, corporations to conduct certain. 
Loeation, change of 
pischaumes MStLULES «. . 074 ned pana. Sean avowed 
incorporated prior to 1851 
power to borrow money 
non-liability of trustees 
Medical college 
Capo: THOU «Js ake sale yo hue « baa tat 1983 
mandamus to compel state medical board to 
TOCOQHIZE 2.2) east ne reuin MA Gne eee sate 1983 
bodies for dissection 
BOW! TECCLVER 02. > + geile ERP 
notification of relatives 
delivery to; claimants: js..i0/c00¢s5005 000 
interment, .\ cebe owe aascas Mbmcke tee 
of strangers and travelers............. 
unlawful possession of, penalty 
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see Religious Bodies 
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9922 
9923 
9922 
9922 7 


9922, 9923 © 
8624 n 
9922 n 


9951 
9951 


9952, 9953 


9954 
9954, 9955 
9955 


99295 

9929 n 
9948, 9929 
9948 

9948 

9948 


9922 
9925 


9922 
9925 
9925 
12304 n 


9972 to 9977 
9972 to 9977 
9972 to 9977 

9928, 9964 
9972 to 9977 


9982 
9983 


9922 n 
9922 n 


9984 
9987 
9985 
9986 
9988 
9989 
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COLLEGES, ETC.—Continued. PAGE 
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Museums, corporations formed to maintain, cer- 

ANE aa eons intel ow ANG) oP Siig vs. lesa, oad <Uivald 
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CEE ae SD | Sn re re 
change of, by certain corporations ......... 


use of ‘‘academy’’, ‘‘college’’ or ‘‘uni- 
versity’’, by institution patronized by 
FOIA V EM aint wilt windedis«. nadie’ 

Powers 


of certain institutions, a trustee, ex officio... 


with professors, as faculty .............0% 
Private or public corporations................. 1982 
Property 
amount of necessary, before faculty ap- 
pointed and degrees conferred ........ 


schedule of, filed with secretary of state.... 
is private property, under constitution..... 
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machinery, buildings and land, power to ac- 
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donated 
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mot to be diverted ............0-.:e0. 
EOC NTS ag a a 
sale and distribution of, of certain corpora- 
LS F/R 5! Ae Oy ea eis Oe ae ere aa 


Real estate 
amount of, acquired for agricultural pur- 


eee WIE 24k ec oes ve wae oe 
POVERe SROGIINED WO ewes cca ae whe ome. 
Religious patronage, under 

PROGR PORSAION so o'.. Se ubtlyvidd bei, Balas). 

privileges, how acquired by existing cor- 
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Religious bodies or conferences patronizing 

representation on board of trustees......... 

bowiright aequiteda cso .6t4stdiet «va 

additional Patrons co soe oa Hee dies oo 

right of, ceases when .............0:; 

MISO S: ge Mees oe iris is, dacs « 3’. 
trustees 

president, ex officio ....... 00.0055 
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9960 to 9962 


9972 to 9977 


9969 to 9971 
9966 to 9968 


9955-1, 9955-2 


9922, 9923 
9926 
9924 
9931, 9933 
9932 
9932 
9964 


9935, 9954, 9979 


9925 
9922 n 


9922 
9922 
9929 n 
9924 
9924 


9926 


9931, 9933 
9931 
9932 


9965 


9926 
9924 n 


9934 to 9943 
9934 

9939, 9942 
9941 

9940 


9935 
9935 
9936 
9935 
9937 
9938 
9943 
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Religious bodies, ete., patronizing—Continued. 
alumni trustees 
how provided £07 2.64 0:66 sore swe oo ale 
election y.namita. cise coerce eats 
AIM NL; FVISULONS «9 -2-\ai~ seins eae ste oes seek 
one annual conference, synod, ete., patronizing 
alimMni trustees ita s-ereence win. Red <r 
increase in number of trustees ........ 
Rules and regulations 
BAOPEOD 3.609 ea Ne ce ten Ons 
expulsion of students, for violation ........ 
Scholarships ys: ocd <.cets wo gatas Masta es eee 
Science, lecture courseS OM ....66...000+.seeens 
Stock 
change of, into scholarships .............. 
End OWMENU nese eialyvenratests erracte areata 
vote of holders, to change location ........ 
Tebirement- Of. Ghia i actster oem es ere 
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power to make is vested in directors......,1018 8660 n 
refusal to perform, power is in directors., , 1020 8660 n 
stockholder not authorized to make........ 1020 8660 n 
power of receiver to bind corporation... ... 1020 8660 n 
authority of officers and agents 
conterred. by regulations.......2/..... 1048 8664 n 
By ReguICReeNGe, wee PA ee Te. 1019 8660 n 
by resolution, ete., of directors........ 1019 8660 n 
OLGA C elisa nies Teta dia veatdlers ¢ ck say. 1019 8660 n 
ratification of unauthorized acts......1019 8660 n 
duty of person dealing with agent to 
AN GUIRORRE UNG) Pa nicien oa et os yay. 1022 8660 n 
by what officers signed............ 72, 80 
ROQNEG CA SAOES «968 fewsaeie 5 se okie b's 0 els 1022 8660 n 
presumptions and burden of proof 
authority conferred by statute. ...1021 8660 n 
DY) regulations, oie. as dias ss. 1021 8660 n 
instruments under corporate seal.1021 8660 n 
Promncsery pnoObes 6.6 keke es 1021 8660 n 
payable to officer personally. 1021 8660 n 
COON OWE MOLESTIE gl. Nee 2 o2.. 02% 1021 8660 n 
chattel. mortgages. .....565. 686 00 1021 8660 n 
verbal statements, declarations, ad- 
MUG SROMG AM ¢ sini. oh oe sian, claw 1022 8660 n 
Director, by, limiting his freedom of action. .1017 8660 n 
Rr AG TACLe.corpanetOnn. fo 08 os. we odies so 3 936 8627 n 
Byte LACLO IROCROTS: 65.64.46 ok 6 des seen sea 1013 8660 n 
For consolidation of railroad companies........ 9028 


Employment, of corporation, when binding on 
purchaser of entire corporate prop- 
Cott a ER Ge ale co SEL eon Ee eee 1156 8710n 
For sale of entire corporate property 
to be authorized by three-fourths of direc- 


ROS ay mea gta See NES sic a'g ins ats ee A 8710 
ratified by stockholders.............. 8711, 8712 
deeds and conveyances of. ..e0.c...0. 0000. 8712 
dissatisfied stockholder 
to be paid value of stock............. 8713 
arbitration -of values: tify icsc.e. sess: 8713 to 8717 
For term of years binding on future directors. 948 8627 n 
BOR HiCdIe Ol SbOCE boa edo oe ucts co hoes os so. LIOT 8682 n 
Foreign corporation 
permission to enter state as -a............ 43 
effect of non-compliance with law, on...... 426 
Fraudulent, suit to rescind, when may be 
brought by stockholder. ..........%... 1028 8660 n 


: E 5 
Guaranty, power of corporation to make....... 959 8627 n 
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Illegal 
LOLLY) . sia.3. 6.3. KR RE Eee 950, 592 8627 n, 702n 
violatings anti-trust, lawieenuscs niece eae ieee 6393 
to perform medical services.............. 950 8627 n 


In restraint of trade 
agreement of vendor corporation not to re- 
engage in business, when binding on 


BLOCK BOW ersy KT mcaw am sin sisidge ay eens 1156 8710n 
Limiting statutory power of directors.........1017 8660 n 
Municipal corporation, with, where official is 

stociholder, of UMCer tick n5is:e. os <armet 1027 8660 n 
Municipality and public utility, between, as to 

price of gas and electric light......... 3983 
Of corporation, stockholder not personally 

bound iby, , +. <itzendestieener . eats bees 1118 8686 n 
Of sale of stock 

when: Must she, IN WHINE. .mewieae ts eee 1105 8682 n 
breach of, by buyer, remedies............. 1106 8682 n 
payment to be made out of dividends...... 1105 8682 n 
of corporation “solvent or insolvent”, con- 

BIGOTACION .~.,. coscteins ied nl ewes 1105, 1106 8682 n 
agreement of seller to repurchase......... 1106 8682 n 
agreement of corporation to repurchase..973, 978 8630 n 

OP SUMBODIP GION. .. fran 06m, & «us enn eG 968 8630 n 
Power of corporation) tO make. i. esssoe Meno ae 8627 
Presumption 98 to” validity Of cAwiscobiews omen 949 8627 n 
Promoter’s, with third persons, prior to incor- 

POTRUIONG a2", 5 cess), 7 cee eRe Oo 939 8627 n 
MORUIRTIONS - S8)) 3. i 45 vv hantoeics ee aes alee 8704n 
Of stockholders, to pay corporate debts........ 814 8686 n 
To organize and control corporation........... 939 8627 n 
To procure corporate office or employment...... 755 8664 n 

made OY Promoters, iso ce noah obey 939 8627 n 
To transfer stock, separate assignment without 

delivery of certificate is a...........: 8673-10 
ADMETO; VITOR” od 855 «Miao wae aii Aa Waters ae 940 8627 n 
Unauthorized regulations may be sustained as.. 833 8704 n 
Meariout Auberese, £07 co oo. va bow os Ap + ae 3 949 8627 n 

under “special. ‘charters, «i400 205 dauseeek aes 949 8627 n 

Forms 

subscription to stock before organization... 300 
subscription to stock after organization.... 162 
subscription to stock on separate blank.... 163 
CONKONGATION gucci een eae 285, 288, 289 
VOUERE STPUBE fe sos Stad 2. eke bee ee 303 
Rbock Pooling \...0.2 5 sues on ashes ade 301 
OPULORS Ee ON uv avs Aah aie sc re 301, 309-318 
bondholders, corporation in default........ 390 
bond. pooling ‘ics Aucas ieee eae eee 5385 
escrow, under Blue. Skeva duaw.. «asin se oe 284 
BiGerwriting ~ «sis okan Ver hoh> wus ene 331, 333 
SY MOICESET Sek es eae bo os a8 nee il 322 
by corporation and officers to retire from 

DUBiNegE> ck cba poke Oe Maes Cees 308 

CONTRIBUTIONS— 


| Power of corporation to: mMBK6: . «so. suaewe eed 8730-1 
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CONTROL— 
Of corporation, agreement before organization 
RE Dp SOR ER i aa 76, 939 
Purchases 0f stock tO) Obtgin ...:i. 2c see eae ec. tT 
Of directors 
WMO ONN OTE ee I Bien ce x evden ee whe s 1016 
Pv CURE Uap ie sarees saver: Arch Ae e bows wid aww asd 1017 
CONVERSION— 
Of corporate property, liability of officers... .., 1034 
Of pledged stock, by pledgee.. ... 6s. 6 esa. ss ons 1111 
Bill of lading, CE) SR OS i lide es alae 
Wrongful refusal to transfer stock is a......... 1066 
RPO VNU Re CO Lity + BONDS ® soeiveiare ciety lore wie eves cece ens 
CONVEYANCE (see also, Forms)— 
Corporate property, of 
ROUT MU SOIT PON odin xc dy aye.k al d's eos eae 953 
should be in name of corporation... 953 


word ‘‘suecessors’’ not essential, when 953 


corporate seal, not indispensable...... 953 . 


but affords presumption that in- 
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8627 n 
8630 n 


8660 n 
8660 n 


8660 n 
8682 n 
8993-37 
8673-1 n 


8709 


8627 n 
8627 n 
8627 n 
8627 n 


strument is authorized....... 954 8627 n 
officer or stockholder as witness. or 
BE Gre Fe ice a4 Sik ainniaed 4 io 4 Rives 953 8627 n 
execution must be proved............ 954 8627 n 
SAPUMOETGY CON OLGON A: 6). ees va sas deie'y vis @ spn 953 8627 n 
LETS rh aE Se ree 8660 
his Ee RR Ree eg ge ge 1021, 953 8660n, 8627n 
deed under seal presumptively author- 
120 |? SONS Ree a eS eae 1021 8660 n 
to acknowledge deeds................ 953 8627 n 
Prurwer. Of Comporation as tO... i.e. ce chs 8627 
SNR CPEODELEY a Se ayer cee cae a ans 8710 
Preferenea: tor creditors... 222.0. .0.).:. 1116 8684 n 
COVMOLATCMATAMCNISG: 2 on eet ane oes: 952 8627 n 
property necessary in performance of 
Us" 5g ae a tL a 952 8627 n 
COOLING COMPANY (see Heating and Cooling 
Company) — 
Form of articles of incorporation.............. 122 
COOPERAGE COMPANY, form of articles.......... 127 
CO-OPERATIVE AGRICULTURAL ASSOCIATIONS— 

Seen eimai bitannone ularlcke, ce Ste Ae ves 2 Vee Salk via aig aes 10186-1 to 10186-30 
PCAITAG HGCA SUG hh Suh, eon g vase ica ae k's 6 10186-1 
independent sections .......0.........00. 10186-27 
prior, associations organized under....... 10186-25 

Articles of incorporation 
Se ae 7S Re er 10186-6 
Oe Sa airtel in WW aries Sie din insu 3016 «8 10186-7 
Se COME Meher 00K at oGink Cas e's osc 80s les 10186-30 
SoG TE ei Oa 156 

Business of 
MTIRURAUADTELOR ches Akiak kw tices cae nests 10186-4 
LOR EE a 10186-10 
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By-laws 
BAO PLAOM: ) 4 Lak Es UO ae oes hes mae 
PROVISIONS! GL. Hee Se ten « noe Se 
as $00 GIPORtOTS sc .c. Pubae aieeke meee we 


Contracts 
requiring member to sell exclusively 
through Basoeiaeionss.. 45> 254s oe 
liquidated damages for breach of......... 
With Other ASSOCIAbIONS: Sv. ne.s scsi Ae © 
NOt An Tesbrain be Oi DEA ere ahr ee ert 
““Co-operative,’’ restriction on use of word... 


Directors 
NUN DE a cage ax cogtuceruc mustek Ras Ree ee 
Slection by” districts. <....6.820%% sees es» 10186-10, 
ROIATICH fa tte ctersranetto utc ho aucte es eae renee ee ee 
VICATICION W cUpeme trate n noms re ee ion re oe 
TOTO Va melas ns. a eccnsner ay Roars te Rho emetoretamel eT 
Appeals. S#OUi- ss, uli Vek cee cee rR cea 


Fees 
organization and amendment............. 
EAB ORE: On enraee MBSR, CRONE | ONES Oc Sy OPA ery CECE 
OT OU OTA yk ercocs mice tun crap ete aut oyster oeveabes omeevcti nes ame vee 
General corporation law, applies when........ 
TRCBWPOTRLOEA: SAG Ying stirs 6 nies way tana, el eee 


Members 
QUBIIEOSHIOND. i. 5 esnw de wrok he Re 
Certiicate.OF (0.5. .0.0$n8 cians ee eee ene 
VORN Tights. 115. ipoagt a Negev Aas tagm.nie 
TBE Wow luh mga Mie acca eee nari Aos han Seen ieee Ai 
MUCOVIN GB es. swiss wisi scs ile Ete s hes aed, 
ESOS, ) UGE AUAbCS A: hy 5 Sic. older a nee reey 10186-14, 
contract to sell products exclusively 
THE OUOh ASSOCTEUION eg eae eee 
liquidated damages, in contract.......... 
exemptions “as S04 produck,.. io sk einae sas 
RIC GEE: Gis VAP ce oy + ORS E eee Loe Tea nT 


PRDUOWV Ae «. 1.5 stutter s mis sc) agrestis xe harap tts 
Powers 

SPOLLOTEEL WONT. 5 ahi eibls sweetie el rn Ree ae nie Tee: 

tO PUrCOASS OWN STOCK2 s. wnm ene tenenia te 

to make contracts requiring members to 

sell products exclusively through the 


ABSOCIATZON Piinste4 eit ha ee eae 

to fix liquidated damages to be paid by 

MEDI DOTS” 2: Jxise 5 alee te ee cas ee al 

to exchange preferred stock for property. 

to own stock in other corporations....... 

to contract with other associations....... 

Heport, Annnal coccs epee eviews dees eee 
Stock 

provisions in articles. 88 10.4657 243 5'eeiwds 

ISSUG’ OL; b0. Meni pers... cow ee ete 

limit of, owned by one member.......... 

preferred, authorized’, 455+ <7} ts pace ouaed 


preferred, exchange of for property...... 
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10186-8 
10186-8 
10186-10 


10186-16 
10186-17 
10186-23 
10186-26 
10186-22 


10186-6 
10186-14 
10186-10 
10186-10 
10186-14 
10186-15 


10186-30 
10186-29 
10186-24 
10186-28 

10186-2 


10186-5 
10186-1383 
10186-138 
10186-1383 

10186-9 
10186-16 


10186-16 
10186-17 
10186-20 
10186-11 
10186-12 
10186-14 


10186-4 
10186-13 


10186-16 


10186-17 
10186-18 
10186-22 
10186-23 
10186-19 


10186-6 
10186-18 
10186-13 

10186-6 
10186-18 
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CO-OPERATIVE INSURANCE COMPANIES (see 
Life Insurance Vompanies ; Mutual Pro- 
tective Associations; Fire Insurance 
Companies; Mutual Companies; Mut- 
ual Protective Associations )— 

CO-OPERATIVE PURCHASING ASSOCIATIONS.... 10185, 10186 

CO-OPERATIVE STORE COMPANY— 

LAE TRO i 0 ee 127 
CO-OPERATIVE TRADE ASSOCIATIONS .......... 10185, 10186 
CO-PARTNERSHIP (see Partnerships)— 

COPPER (see Mining Companies) — 

coPpy— 

Certified, of articles of incorporation, as evi 

dence of corporate existence.......... 8629 

Certified, of license of foreign corporation, as 

CSOT GNC (CP SA Bee Sl a eae ee a ae 190-1 
Of corporate books and records, stockholders 
TRAV ens ee tee clk es ee ace 1061 8673 n 

Of minutes, form of certificate of secretary, to 279 
CORPORATE CAPACITY— 

ME CLIOM ATH, LOGE OF. 0% . 4-0 .a "cs ess sys wicks 963 8629 n 

in actions by foreign corporations......... 416 187 n 

Partnership or corporation, how determined. ... 427 
Pere OmaA he CONTRACTS? . 5... ose 0 .sh6s3aetedisn 1018 8660 n 

(See Contracts, Directors) 

Bere OtAre ENPEDY @ 002 oye cs cl. 933, 934 8627 n 

CORPORATE EXISTENCE, sce Evistence of Corpor- 

ation. 
CORPORATE FRANCHISE, sce Franchise; Quo 
Warranto. 

CORPORATE MEETINGS, sce Meetings. 

CORPORATE NAME, sce Name. 

CORPORATE POWERS (see also, Ultra Vires Acts) — e 
LEIS UL gh BS 2 Sect 6 SP 8627 
Burden of proof, on corporation asserting right 

PQUemerettees me mes AOL fede oa 60 945 8627 n 

Cessation of, on failure to pay taxes or make 

REDON eam eee cress fu OS S. Ta 5509 to 5513 
exercisable before election of directors..... 932 8627 n 
aiter “election of direetors......... 0: 932 8627 n 

CR DRCCSE trate eet aia oat ete cee Sivlel die aie. 2 944 8627 n 
RMI Pree Slee Uk lea oA lve « 945 8627 n 

Pie tsetd Corporation ole. tcc escee bia eked 936 8627 n 


Biereised iby direevors, fo ei is beac cased eet t's 


8660 
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Exercised by stockholders when........-..+... 946 8627 n 


Foreign corporations, of 
limited to powers of similar Ohio corpora- 


GIONS. fad See ie Cee le tomo ete ete iets 5508 
charter powers not exceeded.............. 42 194n 
effect of general law of home state........ 427 194n 
must be exercised in accordance with Ohio 

LEA Ei otictyabechh ne ido noha Om Soot 427 194n 
FO .SUCY ASS) CARP AY CMe syeceuee ete) ele Peden eres 428 194n 
THOM AONE MENT Ohta, pet mas plo Bo oO Ge OOD. b06 428 194n 
to appropriate property...........+.....- 9090 n 

Legality of, quo warranto to determine........ 12304 
Manufacturing companies, of...........-..--. 10136 to 10143 
Mining companies, Of. 0... + sos sae tees se eee 10137 to 10142 
Mode cof exercises sac hae nae sea ee eases 946 8627 n 
INOS OR OE Oe fre igo denn cers ny ais abe tee mean ats 942 8627 n 
Ordinance permitting street railway to extend 

its track. GOES, NOL) STATUES rset) -l)~ = 3777 n 
Outside of Ohio, limited to charter-........... 945 8627 n 


right to exercise powers not granted to cor- 
porations of state where exercised...945, 428 8627 n, 194n 


Quo warranto, as remedy to test.............. 12304 

Special act, can not be conferred by............ 399 Const. A. 13, §1 
may be surrendered by...........+++-.05- 399 

Statute conferring, rules of construction....... 945 8627 n 

Wha-aisy Qnestion's. a. gash o sites, 4 eae Re Gee 946 8627 n 

TOmBWE wand HDEUS UCAS mi oa Mater cnaerets Weise eieeensne er 8627 
UHL, QUOT AEN ce pics Sip aim pss ip wp ere alegin a ee ee 946 8627 n 
may sue, or be sued by, stockholders....... 946 8627 n 
pleadings verified by officers.............. 11351 
security for costs from insolvent corpora- 

TLON Species stopete sy, Sots Craterars ecto estan 947 8627 n 
Criminal WabiWiGy" + sci cases os  B 947 8627 n 
OUT STE DUEN  p ork gees aes pasa a OS ee 947 8627 n 
Tederal’ CORPORHUIONS@ eins ctrl sis nies rete ree 948 8627 n 

To contract and be contracted with............ 8627 
Qi, COUSULLUDIONG TION Oster eevee yen coins mea 949 8627 n 
contracts for usurious interest............ 949 8627 n 
contract for term of years, binding on fu- 

Glire GITectOrsy: Valid seis s+ aires eens 948 8627 n 
contracts, presumption of validity......... 949 8627 n 
contracts, ilemal yo sncida cue ciency ee cole o ene ce 950 8627 n 

To acquire, hold and convey property.......... 8627 
constitutional property rights............. 950 8627 n 
acquiring by devise or bequest............. 950 8627 n 

in. exchange for A#hOck J). snus cadens 975 8630n, 8674n 
property not necessary for corporate busi- 

TIGGS is vo ae te eee ee ee 951 8627 n 
held subject to police regulations......... 951 8627 n 
corporate property as a trust fund........ 1115 8684 n 
real property: iwcs'. om Seles ep eee 951 8627 n 

purchase for unauthorized purposes.. 951 8627 
Ghoser in’ wetion . :dasiween s+ shoe Bad 951 8627 n 
COMMeErClal TANS = es eietele ete eketel tet eee 952 86270 
disposition or conveyance, power of....... 952 8627 n 

subject to levy by creditors........... 952 8627 2 

preference to creditors........-....s.. 1116 8684 


entire property... -sk.00s 08. 0n wa eer 8710 et seq 


INDEX. 
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' To acquire, hold and convey property—-Continued. 
disposition or conveyance—Continued. 


eorporate Sramehise i)... ees)... 952 
property necessary in performance of 

; Pariser ety Fine oo cgaa. ) 2": Sterde 952 

authority of officers to convey..... .953, 1021 
MesPER IM ONTeeLOrs: oe ae la... 


thorized by directors.......... “953, LOST 


to acknowledge deed........ seu steiee, Oks 953 
deeds and instruments, form and execution 953 
should be in name of corporation... ... 953 


10(2) fh monpentucheta snot PS are Dae e Pemicine WOOD 
execution must be proved......... ... 954 

Corporate seal, to adopt and use.............. 
LIN a CRT Eo 30 ash On Se a eas Oe 
necessity for use Of. 0... i. ob co ' 5 te wea Oe 

affords presumption that instrument is 
DiNUblin med rears wes sees A Rea Hasse 954 

does not make a negotiable bond a “sealed 
EA MIMLIGRIET nce iaaveae es aes ok Cee Age tet! 

certain instruments required to be executed 
DRG a Seno On STU R Uiape ote 9 Acta posing OY: 

To borrow money, execute mortgage, ete....... 

limitation on amount.......... FESR SO PEC 
loans in excess of capital stock......... Bamitlte: 

DY SUBEOL WLUTE a ois ws Gataw'e x's runicagets 
liability of stockholders.......... chee a LO 

duty of lender to inquire as to author- 
reatiom.eF loan. ¢. afore): een Leto 


directors to act by yea and nay vote....... 
bonds and notes of public utilities and rail- 
roads void, unless authorized by public 


utilities commission ............. Bick 
short time notes excepted............ 
To acquire stock in itself 
general rites 8 oa. a: Perey rte R tate) Secs Feces BITS 
executory agreement ...... Shige Sere a eoe 
Re COULOd: SUPRA CHION) ict lcs sta awe «8 ons 955 
to secure pre-existing debt............ Fer eC BYS 
to regain stock fraudulently issued........ 956 


rescission of exchange of stock for property. 956 
stock issued under agreement to repurchase. 956 


agreement to sell stock for stockholder... 957 
Oh POUNOMienGr Gi COEF is 20. 6 sce nc cee ae 956 
what constitutes a purchase.............. 957 
status of stock acquired 
BS ere@etey GHOOB Ran a tien co kena vee «aes 957 
CAN MOLERGr VORCO Gg. sk rss ss a os eS Et 
at oe) ge as a ea 


To acquire stock in other corporations......... 
common law rule 


power denied ....... eee ie pists Aon lees 
exceptions 
PPO NORM LORS 6. cossd.5 od sycldia.c oD a0 8 Pert a bl 2 
executed transaction .....:... eles 
mutual insurance company....... 1113 


building and loan association.....1113 
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8705 to 8709 
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8705 n 
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8705 n 
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8709 


614-53 to 614-55 


614-55 


8627 n 
8627 n 
8627 n 
8627 n 
8627 n 
8627 n 
8627 n 
8627 n 
8627 n 
8627 n 


86277 ni 
8627 n 
710-144 
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8683 n 
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To acquire stock in other corporations—Continued. 

statutory PerMiSSION .....--1- esses eee es 
kindred but not competing corporations 
stock in may be acquired......... 

WHE ATO. sx cso soehe here iat= pe 11138, 1256 

applies to railroad companies......... 1113 

applies to foreign corporations........ 1114 
stock control of one corporation by 

DNOTN OM as ones ok sisi eee Ree oes 1114 


formation of trust not authorized..... 
federal statutory restriction, Clayton Act.2259 
TALTOAG. \COMPANICS aiuto eye rencue pheno 
consolidated railroad companies........... 
public utility compamies..............-..- 
manufacturing or mining company, stock of 
PALULOAG Obl, COMPA Vir mr ei eke 
common carrier company, in, how any cor- 
POTAtioN. MAY BCQUITE, o.15 5 oes ee owes 
elevator company, in, power of railroad 
company tO. ACQUETE. 95% vie diene syele keer 


To execute and endorse commercial paper...... 957 
ACCOMMOMATION PAPEL ane nk vesfrins vssa> oe ase 957 
corporate note payable to officer...+....... 95 
TOKO: aNd: CXCCULION. wr. sian Serie eee 958 
public utility company or railroad limita- 

AEOM ON POWOP. sclera vetunthoginn cee leant 

UO) BCb SN. GrUpbeO., cna sees 3 2 la bt eer En ye 958 
administrator, executor or assignee........ 958 
see trust companics 

To enter Into, partnerships sn... amaleteaeeniinn tee 958 
TOIT B.CVCTIDURC Hasta crane aitueks ech nedeioars caine Rone 958 
VOMIMNGATY, (ASSOCIATION ss nett ee iene anes 959 

To become surety or guarantor................ 959 
carry on professional business............ 959 
BCLOAS INCOPPOTALON fic aris bie silo eels 922 
PESTER PCTCOILONS! occa cuore erst caren nets aiient 1116 
BdOpb aAcode Of TESUIA TIONS iewiuruieiale 

CORPORATE PROPERTY (see Property).......... 950 


CORPORATE PURPOSE, see Purpose. 


CORPORATE SEAL— 
Power of corporation to adopt and use......... 
POP UE 1 Sa.6 os pleioe peels 1 on bie ee 954 
Not indispensable to corporate instruments. ... 954 
Affords presumption that execution of instru- 


ment. is ‘authorized... ai cis- ose nee 954 
Certain instruments required to be executed 

131 [See eo Re eS gO SPRL AT I PRA 954 
Does not make negotiable bond a “sealed in- 

SULUMONT > 7 sis s oe erues te eats Sunes 954 


CORPORATE WRONGS— 
Suite by stockholders for .5 oss citcaa scm * cee 1027 
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CORPORATION— 
(See Contracts; Corporate Powers; Directors ; 
Dissolution; Election — of Directors ; 
Foreign Corporations ; Liability; Meet- 
ings; Public Utilities Commission; 
Stockholders; Tax Commission; Tasa- 
tion. ) 
Advantages of, over other business organization 3 
POMC VaIbeeogEt wemh lane ka lalle AOKs Babs caleace oe 6 
Agreement, to form, validity of......0..... 16, 939 
Classification of, for profit, or not for profit.. 915 8623 n 
PO OGG -CTCRMG ER co cies ose nes 05,00 ev ted 931 8627 n 
When general corporation law applies to...... 8737, 8623 n 
Contracts between directors and............... 1024 8660 n 
between corporations having directors in 
{OMAN ACNE!” ics oh OMe car, Oe Ore Tne Okeh CREE Ne OE 1026 8660 n 
Created prior to adoption of constitution of 1851 
yer Ah Taw SOVErmed ellis. Wuiiaiiedicu de « co's 873] 
acceptance’ of general Jaw. .w0..0i5......5.. 8732, 8736 
statutes imposing new liability on stock- 
holders, constitutionality ............ 8736 n 
MRCOP NOR ae AN atitae a Oe osc oii she ids aytveiciuawclecgld « 935 8627 n 
Dissolution of 
voluntary, by action of stockholders 
where no installments of capital paid. . 8738, 8739 
where business closed and debts paid.. 8740, 8741 
directors to liquidate, upon........... 8742, 8743 
by iudicin proceeding swe: 5.c..ces adsis sakes 11938 et seq. 
Kstoppel of 
by aetionvof all stockholders.............. 935 8627 n 
EGU SOG TEM IMU AN VITOR, Bole )Gesclcate i'aditetun 2% 943 8627 n 
to attach stock not standing in name of its 
oe OI ei etd ania a ped tel ee 1078 8673-13 n 
Formed or controlled by failing debtors........ 934 8627 n 
General laws, formed under................... 400 Const. A. 13, § 2 
Legal entity, distinct from stockholders or 
TRONEN ORS) Bree rte yen se ane ede 933, 934 8627 n 
Petey Ol OMICERS EOS eas as Sn Sain hk ce hs 54 od we 1033 8660 n 
Liability of, see Liability 
Lien of, on stock for debt of stockholder....... 8673-15, 8673-13 n 
eer ROR eM) Th lg eee g SN else Gis ow ale wes 937 8627 n 
Wider thevanti-trust GObh. ia. o. dees sae 6390 


Powers of, see Corporate powers 
Remedies against stockholder indebted to it.... 
Stock in itself, power to acquire............... 


Stock in other corporations, power to acquire... 8683 
Suits by or against 

directors may bring or defend............ 1018 8660 n 

stockholder may bring, when............. 1027 8660 n 

CORPORATION FOR PROFIT— 

Ga Gear ears Ie et eae GE aiesdsa vii gidee x 4 3 08 915 8623 n 
Brest ave areapital stock. 0.6 o's. cae. seas se 924 8625 n 
Wame, requirements 25 tO....... 00.05.20 05-0- 8625, 8628 
Pua SRAMCHIES LAR OD nce xis fn bees = 5495 et seq. 
Articles of incorporation, forms of........ 107-109 

preferred stock clauses........... 108, 110-118 


purpose clauses 
Organization proceedings 


122-155 
158-193 
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CORPORATION NOT FOR PROFIT (see Agricul- 
tural Societies ; Cemetery Associations ; 
Charitable Corporations; Colleges and 
Institutions of Learning; Emwecutive 
Officers; Fraternal Benefit Societies ; 
Humane Societies; Mutual Protective 
Associations; Regulations; Religious 
Societies ; Salvage Corporations; Trus- 
tees of Corporations not for Profit)— 
Articles of incorporation 
Improper terms Mig? Gy Gee ie sa He aves 1008 
hook, to ‘he copied 1056 Jaa av ou skieseaur aoe 
book, signed by members.:...2..... 050044 
organic rules, may be prescribed in certain. 
FOF OF. ix, Shcl eee tence eee ees alcoho eee 235 
Purpose) Clauses gcc kw cisictesaie Me oy 236-244 
ruling organization, location............. 
names and residences of officers....... 
By-laws, adoption of by trustees.............. 
Capital stock, may, but need not, have......... 915 
Debts, liability of trustees’ for... Wic\d<< casas 
Directors Or trustees 7). dee 6k ovals (de eRe ean ag 
Expulsion of members 
power of “corporation: (ining cet ieee eee 1003 
may be provided for in regulations........ 1146 
grounds for 
specified in regulations’. ...5 sss.e. i. 1003 
mot apecified Vial wine vw uso eee 1004 
REID,  BOOUERORY 5 OWE Cc a edipg eb ahora 1004 
NOMCHMOE”. Fs os cts Fa EN 1004 
opportunity to defend. ...5 6.65405 i. 1004 
before: “whom “sibs ov SA NRE ea ee 1004 
wrongful; fFemediés 1£Or die.. ..d bette oeater 1005 
setion: for’ damages oes Oca. Hoo ee De 1005 
SHFUNCUOR) oo) Lapin wy cokes a RO 1005 


remedies within the corporation must be 
exhausted before resort to courts.1005 


plen dita |. 4. Sauce sen nee ah.a.b oe 1005 

judicial relief granted, when.......... 1006 

BAMTOMCENCS IN) os sia. wn dle 4 Stine ne eR 1006 

form of regulation providing for......... 181 
Members 


persons may become, by signing copy of 
articles of incorporation.............. 
qualifications of, may be prescribed in reg- 
Giationg Sar, ve ae eee PE ee 
of religious, secret or benevolent society.... 


powers of a majority of.............. 1007 
property "righte: O8.w 2.4 stoi cae ee 1003 
SECECRION OF * Can cum there «done oe ee 1003 
expulsion of 55's 2a. wis ke vs-ca tee ee 1003 
BUSPEDSIORE OL Give cas ak hate ae 1006 
of mutual protective association.......... 1006 

Bande, tany protect. «i. ia taus.xs 6 eae Seen 961 
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PAGE 
Ruling organization, location of............... 
PERAOV late ee Aki os AEN). 02s PR eel dials. ois 
RMD ONMIOM OE WEREINDENS Pe gc cy ho 4 dv eyes cee ee 1006 
TI ch i Pea cre Io fag oi yc Aen Swat aie xal'ae. NGL € 
RIGO GROMM. (arardiaisjs.c Ri GNa 2810's anda div wld Dade 
BRIM ate cytes aid casi ised Vise wile Sie Wi wal cots BTR 
election 
EVEL Geta tear eta y aes Sn Rae 
EEL Me vee Alen» 5 ain 2) shew Sees dG! eke cals 
Sg fe a 
IREINELIRY Got Netate alt cise A oad Risen Mp nla e a ated bs 
term of office 
PU SUPEMIBECOS = hs Shes Bis ou hind Ho's, esi ale 
trustees subsequently elected.......... 991 
prescribed by statute for certain re- 
ligious, benevolent, ete., corpora- 
DIOS es Sara Rae ie sabe bsneie kon dw 0a 
MOTO VO rer st ree oh Meets Vota dc Grsece ack eae ad 
aC Le emia Mai tous. he SW eae bin sews wwe S68 
POWER LOuAdOD tL Yola Waal ne ahs seid celele ot 
liability for corporate debts............... 
is secondary to liability of corporation..1051 
GOO Witt  CebtE rs nis cas toate eRe wes 1051 
corporation having capital stoek...... 1051 
suit to enforce, where brought......... 
Veterans 
ALi wean dena wy, -TORmed. Dyn. «aac cae eas « 
Vote, right of members in certain corporations to 
Forms 
MEAIOLER) Gre IUCOPPOTATION aie c Jasie seas sa ass 235 
purpose. clauses; various. 2... 5. 236-244 
complete articles under special statutes 
PICT LE ROOLOEY rhs bia she dig x ayaa a sins 244 
township agricultural society......... 245 
charitable trust corporation.......... 245 
endowment fund corporation.......... 246 
society for prevention of cruelty to 
BAIA 4. ofc NGAiIN SoG 4h gS shah ae” Dae 249 
farmers co-operative marketing asso- 
SEI OTE Sele Rote Aa eis <a ws ORG 156 
OFPARICAMION TECGRA ice ak talented aclstne 249 


record book and members signatures... 249 
minutes of incorporators meeting - for 
election of first trustees......,.. 250 


OCH Oh CER ALERS ia Sh5 via bine cialne aie eines 251 
Bye ey ee ee fee eo: 
ASSEUU MEO WE CT UIE FLOWS). sie 12) <: vlaie'= 5). <61e, 0s 254 
cosT— 
Ber RRR ODA GION ciabicied oi¢ as ose 6s ous <oa9'4 0,59 « 12 
cOUNCIL— 
See Municipal Corporations; Franchises 
COUNSEL— E 
Horm of regulation providing for............. 171 
COUNTERCLAIM— 


PRORELION On. ‘SUDSCTIPTIONS «2.05. ee te 1099 


SECTION 
$651 

8652 

8653 n 

8660 to S666 
8661 

8655 


8655 
8647 
$663 
8664 


8655 
8647 n 


8656 to 8659 
8656 n 

8662 

8657 n 

8666 

8666 n 

8666 n 

8666 n 


8674 n 
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COUNTY COMMISSIONERS— 
Use of highways, outside of municipalities, 


grant by 
to Jetreet  railway..c. 30m. bead e ine eee 9101, 9113 
to telegraph or telephone company....1536, 1525 9180n, 9170n 
underground }conduits? Gahi..i4 cae ee 9170-1 
to turnpike and plankroad company....... 9233, 9236, 9237 
Consent to street railway by: .-:....5.0....%.. 1475 9105 n 
Abolition of grade. Crossings,” by jan. tere er 6956 to 6956-39 
Toll road 
SUPTENGCL? GOLF PLO s toverctorerelanet env oneeeean fe PTeLcnee 9259, 9260 
purchase: 05, Pyy yes seas dacs poesia oer 9262 to 9266 


9270 
refunding taxes for construction of free 
TUTHPUCGS s 5 Gh aa Ala Hane ei rae 9267 to 9269 


COUPONS, see Bond 


couURT— 
Appointment of inspectors of election, by...... 8640 to 8645 
Regulation prohibiting resort to, invalid....... 1147 8704 n 


CREATION OF CORPORATIONS— 
Power ‘Of Stabe as’ tO. ace erate ose aie enor Seale 931 8627 n 
See Laistence of Corporation 


CREDIT— 
Of state or its subdivisions, corporations not to 
Deraided = Diy .0; 4 macnn here 397, 398 Const.A.8,§§ 4-6 
CREDIT GUARANTY INSURANCE COMPANIES.... 9621 to 9633 
(See Insurance Companies Other than Life) 
Rorm ‘of articles 6°) Oo ois Haute ero ete rane 137 
CREDITORS— 
Estoppel to deny corporate existence.......... 937 8627 n 
Joinder of, in stockholders representative suits. .1030 8660 n 
Personal liability of officers tows scwewsise ed sare 1037 8660 n 
Reduction of capital stock, rights not to be 
affected. "be = ).\015 aan nee 8700 
Subscriptions can not be released to prejudice of. 968 8630 n 
Suits by, to collect subscriptions.............. 1088 86740 
necessity for judgment and execution...... 1088 86740 
Suits to enforce double liability of stockholders 8686 to 8697 
NOEICE: EO: ack. pe ees He tole ee ee 8696 
presentation “of claims. 5445.4 si. saeuens 8696 n 
Of partnership, ete., succeeded by corporation, 
Tights /OL, Jia eases chewy eee ore oe 934, 940 8627 n 
Rights of, on sale of entire corporate property. . 8710 n 
Rights of, on consolidation...............0005 9038 © 
Of stockholder, remedies 
under sinitornr transier shCuacde. sere leernee 8673-13, 8673-14 
certificates issued prior to July 1, 1911.... 8673-13 n 
priorities between pledgees, purchasers and.1079 8673-13 2 


CREDITOR’S BILL— 
To subject stock subscriptions................ 1088 86740 
To reach shares of stockholder................ 1078 8673-13 2 
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CREMATORY— 


Corporations organized to maintain........... 
Pocation tas to -dwellings.......5:+...,6......, 


CRIME— 
Against. property of foreign corporation, failure 
to obtain certificate no defense....., 


arrests, power of officers and members to 

RE Ato rary. 5 vit eh 0k Wei Ew op wR 
assessments, powers as to................ 
by-laws: and “constitutions ie iiccce aate cients os 
county, reimbursement of expenses by..... 
ETC TORIES Ao Te OG er 
horse thieves, and criminals 

society to detect and arrest........... 

GENO eB iccralass Gs oie « Wa KAW < ote ait adie ce 

PUGH ENT POWERS COE sd wssk sew hicters « PH a 
Romie SOSTOD Mass c's ee oles sictd oh white og 
warrant 

PI CRU MIMI Ga oon din sig pin @ axing Vga oe 

PPS e ee MOTD. ies, «pte, cobs say, a ieee 


CRIMES AND OFFENSES— 
Banks, relating to 

embezzlement by officer, etc............... 
bank examiner, etc., divwlging information. 
receiving deposits, when bank insolvent.... 
fraudulent issue of certificate of deposit, 

TASC SentriGS mnebGe<< geno oa whe Gael tis 
false statement affecting solvency, penalty. 
fictitiously borrowing money.............. 
failing to charge certified check........... 
certifying check, when not sufficient funds. . 
issuing notes resembling bank notes, etc.... 
issuing check, when insufficient funds on 


cP AO MEL Me May gare Rett tbe aisle alk aide «2's 
embezzlement by officer of free banking 
COP AINN Leet ernabare Wei alec lvistds fk cits = 

CONTA a 1S eae Ci rr 


Bond and_ investment company, unauthorized 
SALGMOT RECUTIRION, Ob... 28. <i!s occ. ys « 
Building and loan associations, relating to 
embezzlement by officer, etc.............-. 
signing name of person to order, ete., with- 
AID ALC UGE TE US te rcs a ns 6 55h) s the sols 
declaring greater dividends than earned.... 
POUNSEy  CNUELEH OUCH Pia ir 9e 1 FES bases, a. .cdel oark [a% 
aiding or abetting officers in violations..... 
failing to make reports, etc.............. 
Cemetery association, violating rules of........ 
Electric light and power company relating to 
malicious interference with property...... 
tampering. With .meter : ois .0 5c eseae--s . 
entering private premises, without permis- 
sion, to repair wires, etc..........+.. 
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SECTION 


10114 
10114 


187 n 
10199 to 10206 


10200, 10199 


10203, 10204 
10205 
10201 
10206 
10202 


10199 
10201 
10201 
10199 


10203 
10204 


710-172 
710-35 
710-174 


710-172 

13383-1 

710-172, 710-175 
13185, 13187 
710-173 

13097 


13191 
13192 
12495 


12507 
12508 


12530 
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Embezzlement by officer of free banking company 12474 
Fraternal benefit societies, relating to 

frauds; 1 6tes 2h seis ais ee Were es Cuore) nome rE 13418-1, 13140 

13141 

violation of ‘act; ClOaw cms oie sie rides ie 13418-1, 13139 

soliciting membership in unauthorized..... 13138 

suppressing facts, etc............. es seeee 13141-1 
Fraudulent prospectus, etc., as to financial con- 

dition of corporation.........-sceee8s 13175 


Insurance companies, relating to 
suppressing facts, etc., from superintendent 
Of ANSULANCEs wiele <ieis ssa © tree sie toils 13141-1 
misrepresentations in advertisements by.... 13172, 13173 
Life insurance companies, relating to 
discrimination against persons of African 


GESCENE / sesh tlhe Rowe wo woe cierto are ste 12954, 12955 
discrimination between persons of same class 12956 
false statement by medical examiner....... 13132 
fraudulently obtaining money from........ 13133 
officer or agent issuing fraudulent policies. 13134 

physician abetting ......-.....-.:0+- 13135 
making contract other than as expressed 

in policy pA Vs ce sees t Vis Means ee 13136 
rebates of premium, giving, etc........... 13137 
foreign assessment companies, violating act 13417 
misrepresentation, inducing lapse,  for- 

feiture, ate., of policies: .a..ks tsa .ns = ee 13171 
disbursements by, without voucher........ 13174 
unlawful reinsurance ........ Sec ooo 13416 
accident, ete., companies, violation of law 

a6 00, nee iohoiiaaerpe tee 13418 

Murder, by obstructing a railroad............. 12401 
Nuisance 
corporations may be prosecuted for........ 12657 
failure to abate, contempt proceedings..... 12658 
Private premises, entering to repair wire, pole, 
etc., without permission...........+.. 12530 


Railroads, relating to 
discharging or disciplining employe, with- 
Ot. DOBRA R es. Sed. POs Meee Aas 12956-1, 12956-2 
constructing bridge over tracks, unlawfully 12546 
demanding or collecting fares or freight 


charges, when wires not in use........ 12547 
placing obstructions on tracks...........- 12560 
removing connections, Meter, 2.0 eee ene 12561 
diverting .frelwht:.sesira¢ns oan cee ee aan 13420 
Stock, false statement affecting value.......... 13383-1 
Street railway, relating to 
malicious interference with property...... 12507 
Streets and highways, unlawfully stringing 
Wires Gy «.:i.s50 seit se. tree nies 12644 


Taxation, relating to 
officer of corporation, etc., failing to make 
reports, answer questions, exhibit books, 


CLG. 25. Lp Ssuas Bee eee eis ORR lesa eee tre 12924-1, 12924-2 
violation of tax commission act........... 12924-8 
false return of property ::/\... oan soe 12924-4 


each day’s failure, a separate offense....... 12924-5 
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Taxation, relating to—Continued. 
failure of officers, agents, ete., of railroad 


or public utility to appear and testify. 12870 to 12872 
acting as agent for certain companies, in 
COXMURIME a FORGO och eeeieiacs edt. 13415 
Telegraph and telephone companies, relating to 
injuring, pies property Of. ....2....20.. -: 12511 
erecting poles in cities having subways.... 12645 
divulging message 
ROLES i Dinh these 2a iq ated cues ude 13388 
TRG GaGa mrt, AR GSEAY ko 13419 
Gla eae ATeBaaee Is SE is eG es Po 05. 13389 
COURT RMA es ane ag hs Oe ae a 13402 
CRIMINAL— 
Actions, allegation and proof of corporate ex- 
ene mer ete, Pcl tek ey eG 964 8629 n 
Code, word ‘“‘whoever”, in, includes corporation. 12371 
Party Ole COMPOPAtION cg ie vceis.cs ow beeen css 947 8627 n 
corporation violating anti-trust act....... 8696 n 
Imdretment “ANd SUMMONS... .. +... ss. ssc ys 13607 
Liability of officers and agents............... 76 8660 n 
Statutes 
corporation as a “person” under........... 938 8627 n 
CRIMINALS— 
Corporations to arrest and punish............. 10199 to 10206 


CROSSINGS (Railroad) — 
Over streets and highways 


Baia torte Vroviced eo. octet le 8914, 8843 
Penalty tor tenere. ow eel e a siee 8920 
Roe MUMI NE TeMalt rr oo. ss suc een wc tes 8843, 8914, 6956 
mesligence, lability. ......+ssac ses 8914 
sidewalks required ........ a ester Re ks Sa 8843 
cattleguards required ...................% 8914 
outside of municipalities 
authority of township trustees........ 8843 
within municipality 
BUthOrEy ‘of “GOUGH, ol. yeh. sks o 8844 
build or repair 
notice by public officers.............. 8845 
duty of railroad company, liability...* 8846 
to be Rept’ free: from ‘enow..i.. 6.6.60. eus 8847 
penbaity Toreiailuee, oe. oe... ees le. 8848 
liability where crossing insufficient........ 8914 
signboards at, liability for failure to main- 7 
ROO ree eee tees ten ietslg nig 8K wa ea a 8852 
signals by bell and whistle at............. 8853 
failure to give 
liability of company............. 8856 
hability of engineer............. 8856 
enganeer pending 2.0 svc... sess 8855, 12549 
12550 
duty to take precautions in addition to..1284 8853 n 
power of municipality to regulate..... 8854, 8851, 8844 


rue wer Gest oases sds ou oe wb eels 3 8902 
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Over streets and highways—Continued. 
negligence of company 


duty to persons on track............. 1283 

duty of persons about to cross........ 1282 

Pobre Grom (ye RA ass GHecioKGs SUAS Oln 1284 

CVIDENCO ws. ainsi sh et ee 1283 

proximate. Case «<<. <j. ances tee eae 
contributory megligence, i. 22-6 0m vee ctes 

of persons about to cross.........-... 1282 


appropriation 
by municipality, for extension of street 


Over trace wage tele vue ae 

by railroad company of use of streets 

toi WA Monee ee cabo woo oda o ose 

for abolition of grade crossing........ 

by county commissioners for street over 
[Re ROc eee em eno. earns eon Oo och 


diversion of road authorized.............. 
agreement with public authorities, for..... 
above or below grade 
hereafter constructed, all to be........ 
except by order of court... ....... 
Otel, <exCeDGlONS miei eer nerinrettee as 
highway to cemetery to be........-... 
bridges for overhead crossings 
piers and supports in street 
to be authorized by ordinance. 
to eliminate grade crossing... 


SECTION 


8853 n 
8853 n 
8853 n 
8853 n 
8856 n — 
8856 n 

8853 n 


3677 


8764, 8895, 8899 
8867, 8888 


7480 
8773, 8875 
8763 


8895 to 8897 
8898-8901 
8902 

8857 


8849, 8850, 8763 
8770, 8771, 8874 


height: of, over tracks «....c00 a.5)ed05 8887, 8903, 6956-32 
construction to prevent substances . 
dropping through, required... 8849 
penalty for unauthorized......... 8850 
use of, power of council to regulate 8851 
private railway of mining, ete., com- 
DOILY © pc quciaich ee rere ea een ele 8861, 8862 
interurban railways, abolishment of 
eT Ade. CYORBIUGE. sae ss alae utiae ie tiae 8897, 8864 
grade 
hereafter constructed, not to be at.... 8895-8897 
evmamon pleas court may permit 
PeLition” 4.45 aeons, oa ee 8898 
Order. io Vals dvb) eee eee 8899 
costs and expenses............40+ 8900 
appeal (.sa cas eee eee ae ee 8901 
additional tracks at existing crossings, 
May DE. s>)2 cn Niet oem 8902 
sidings, ete., may be ater) meedaad bos 8902 
Bion ete wails. s..c See ee eee 8902, 8852 et seq: 
highwav to cemetery not to be at...... 8857 
gates, flagmen, etc., at dangerous 
commission may require.......... 588, 590 
duty to maintain, in absence of 
Bate: picvin + Peele See SD MR 588 n 
defective. ic civomas Sars ese 588 n 
municipalities can not order, in 
absence of statute........... 588 0 
court” may Order...s ani eee 8899 
safety devices, power of commis- 
SON. (0, “OLAS. ins ae ee 594, 597 
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Over streets and highways—Continued. 
abolition of grade crossings 
by agreement between railroad company 
and council or county commis- 


SEC Toe Oa 6 Naas ee ee 8863 to 8873 
Ve a hol 1s ah ee $563 
I WAGHONMACRINGG 6.12.02. ).)... 8863 n, 8864 n 
preliminary resolution of council 
OMACOMMMSSIONETS 25.) 2 aes. 8864 
OU INGAGLON 200 seyatie Sedo ann 8865 
notice to abutting owners.... 8865 
filing of claims for damages. . 8865 
final ordinance or resolution...... 8866 
aueceptance by railroad com- 
ONO A ot ce Sobor eeber in Patio Cle Aicee 8866 
filing in court of common pleas 8366 


remedy, where railroad com- 


pany fails to perform.... 8872 
necessary property, how acquired. 8867 
several counties may join, when... 8873 
GOsi, apportionment Of.0...- 044. 8868 
cost, of maintenance and_ repair, 

APPOPbIOWMENL? ae stav Ces es ee © 8869 
eost, bonds and tax to pay share 
of municipality or county.... 8870 
abolition of grade crossings by munici- 
LUA Perse tee ie a i LES a 8874 to 8894 
Power vOLmmiImIGIpMIb ye o. a 8874 
Gonsiitubionaliby of Vachss... ...- 8874 n 
change in location of street, ete... S875 
certain grades of railroad not to 
POSPOGUITCG) .. 5 kien stseacae ba 8876 
plans, estimate of cost, etc....... 8876 
determination by common pleas 
court of manner of improve- 
Red Aa ae ica ePAY Oa e's, w/c > oS 8877 
DGGUEVOM eA Astras tees 4 8878 
answer and hearing.......... 8879 
ORs Meanie ele Bd cigde Rie So o's 8880 
enforcement of ......... 8882 
append cand "OSrore Os. 4. 54 8881 
cost; apportionment of........... 8883 
eost, between several railroads.... 8880 
cost, assessed in part on street 
railway company, when....... 8892-8894 
Gaston lien StOkan ys toa’ 252s 2. «8's « 8892 
COSt. Of smaintenanéé, 0.50.0 5< 8889, 8894 
abutting owners 
ORACE EO Ms edictre nosed ee’ sss 8884 
claims for damages...:...... 8885 
necessary land, how acquired...... 8888 
bond issue of municipality for.... 8890 
referendum on «.......0..0-- $890 n 
DaerOR Mendis s sar durc ss tes sss S891 
damage of abutting owners 
Bip potadieunas. 8322525. 6. -'-'- 8885, S865 
determination of ...........<.«+- 8871, 8885 
piers in street, how authorized........ 8770, 8771, 8874 
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Over streets and highways—Continued. 
abolition of grade crossings by county 
COMMMISSLONOLSs 2.0% cael es. Meee eceiys 
Power Of COUNTY: cnt ens en ae ie ber 
change of location of highway....... 
approval by state highway director... 
notice of hearing by commissioners. . 


plans, estimate of cost, etc........... 
determination by common pleas court 
Ob pmethod: 665 4:2 ke cape ae 
petition Yesiwia) con ectiscasns ee hex 
fin. din sot A COUPE. cesta oye 
apportionment of cost between 
TallPO ad Siam ces 3, yas area Eo 
EPP Cad nurs tous capeifazans tovouestaey iene ree tee 6) out 
enforcement of order............ 
abutting owners 
TLOUIGE sLO mouraersis «tty sere loeermaie ast: 
CAM ALES 6 cncjsy.an es wise EN 
appropriation of property............ 
repairs, apportionment of cost........ 
cost of improvement 
ApPporbionmeny sn. «nares ear 
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highways 
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tem, maintained | si. denwsetr 
PENAL iy ce.s00 os Hinde emer eeal 
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trains at, superintendents to publish rules 
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failure to publish, penalty............ 8829 
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irerwucuinge Syetem iM 2) 0). oe. ed 592 to 599, 8833 
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to be approved by commission........ 8833, 592 
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grade crossing to be avoided, when 8840 
expense of construction and main- 
tenance, apportionment ...... 8842 
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certain grades not to be required... 8841 
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where owner compensated for expense. . 8860 
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construction of 
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for violation of publie utilities commission 
GOb in alah s Bree cin Eb cus wanes Sees 
for violating .anti-trust..act «06 .wsisweasiuieuls 


DEAD BODIES— 
Corporations formed to protect and preserve.... 
property exempt from taxation ........... 
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Of transferrer of stock certificate, effect........ 
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DEBLORS— 
Of corporation, estoppel to deny corporate ex- 
istente sao ele aca e ee roe eee 937 
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(See Actions; Suits.) 
DEFENSES— 
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acts, in 
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heating or cooling company ............+: 614-2, 5416 
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interurban railroad COMLD AIRVs cit Loe swt oe ae 614-2, 5416 
SONI CL ON Ce OP's hoki sob ceac cus oer. C14-2 a, 5415 
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FRC OL ESTA bore ee a ai Ah ee ae Mia 42 
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Power of colleges, ete., 10 confer............... 9922, 9923 
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BORIUOE werk Me tea ret irs bE Ou ere. oc 1097 8674n 
Of telephone message, penalty ................. 13419 
Of telegraph message, penalty ................ 13389 
(See Laches.) 
DELEGATION— 
Mee attda Dy GUGMOT ai oe ois. 5 desis cco sae ds, .. 1015 8660 n 
DELIVER Y— 
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8673-10 
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SAGES ohh a 8993-18, 8993-19 
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Ne DU a a 1029 8660 n 
Hor dividends, before suit ...............0. 00. 1166 8724n 
DEMURRAGE— 


Charges, right of railroads to enforce........... 506, 504-1 n 
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Appropriation of property for 
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by interurban: Tailway Ole seks «gins sis rts 
by union depot company ............++++. 
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Consolidated railroad company, of ........... 9025, 9037, 9043 
Contract with third person, restricting freedom 

Of acbionas.diréctor,....6. 0.0.50... 1017 8660 n 
Contracts between corporation and 
voidable at option of corporation.......... 1024 8660 n 
SO MeTWURRETOMMINEN < 2a 92 pb ey 6 an 0s <n ¥ oe. 1024 8660 n 
fraudulent, set aside at suit of minority 
SOOM MONO TEs Bo 6G Sih a4 fo npend hack es. 1024 8660 n 
liability of directors for secret profits... ...1024 8660 n 
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LCR ee 1026 8660 n 
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Corporate contracts 
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SUG oD ane 1020 8660 n 
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collateral attack. on acts:of..............0.. 1014 8660 n 
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irrevocable, if properly declared ........... 1164 8724n 
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UE ee SSF eee 42 
Duties of, see also, Powers below ee 
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when corporation is insolvent .........+... 1015 8660 n 
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Duties of, see also Powers below—Continued. 
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Interference with management of, by stockhold- 
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ultra. wires’ acts: oi cun gd udeores ok Ae 943 8627 n 


on notes improperly signed ........... 1038 8660 n 


INDEX. 2369 


DIRECTORS—Continued. PAGE SECTION 
Liability of—to creditors—Continued. ; 
on exchange of stock for overvalued 
PN Rs NREN Yeu vic oka ante 977 8630 n 


DP PBA ae vie 3 be wand codons, se 8639 
on loans in excess of capital stock.....1149 8705 n 
declaring dividends out of capital..... 8724, 8728, 8728-2 
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increase, change of management by...17, 1051 
decrease, term can not be shortened Joavgerc pellet? 8665 n 
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provisions in regulations relating to...168, 171 
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Discretion of directors to declare ............. 28 
not interfered with by courts ............. 1163 8724n 
Capital 
CAR MODS PRIGSPOMIS 65 oie ain a cs nv eck domes 8724, 8728-2 
contract to pay from, invalid ............. 1163 8724n 
POG OG TSI OV BIN hic ono s',0 Mote iwiand «comer 1163 8724n 
Declared out of capital, liability of directors. 8728, 8728-2 
Personal agreement of director to declare, 

HOLS ae oe ne 73, 1163 8724n 
Advertising larger, than actually declared, pro- 

PAU Mes ea eke) ie <eihieten ES t 8727 

PIR MUG Vath GITCOLOT ect pecie ular clsv.s oad S0e ana a 8728 
gee GT) a 2 a 1165 8724n 
SG GEN CLL F Mival eiiiigee ait ge elle Se a sn 92 

declared only out of profits ............... 1165 8724n 

At HO-Par-COMMON BLOCK: . 6 ssa cc cine cence 8728-2 

liability of stockholder receiving, where no 

WTS CUNCS. FUE Egat ap ae ae OnE 1165 8724 n 

of railroads and public utilities, must be 

authorized by commission ............ 614-58 
On preferred stock 

eumulative or non-cumulative..........22, 110 

Pririny, wanitecion One... foe hia 8668 

Parneipatone tases we. o) .e i. OS 1053 8668 n 

ava iae Wier sh. eho ae ts ans 00.8? wis aie we 8668 

out of surplus profits only ........... 8668, 8724 

PAU be oe 8 ga os eh ana emcees 1054 8668 n 
Payable to whom 

Pepisterodsstoekholders: ..... 0.0 ec ee ees ces 1164 8724n 

where stock transferred 

PU GOTS, OCU ONG Si os4 oo «ve cnendinwols. ituh ald woke 1164 8724n 

dividends declared before transfer.. ...1164 8724n 

recovery of, paid to wrong person......... 1164 8724n 
Guaranty of 

POC Tes ee re 1163 8724n 

DOTNET S aia ina ons Helen tio 8 89 cigs eae ols 1164 8724 n 
When declared, are debts due stockholders...... 1164 8724n 
When declared, irrevocable by directors or stock- 

UTES 3p ae 2S BS ee en ae meee ae 1164 8724n 
PURDON Gaia Byun cng yn 0sk cos Se tess 1166 8724n 
SAE DOs ROR MOM 2 er) gat cls Zils 5 tix cme ents kK 1166 8724n 

EE EE eee 1166 8724n 

ROMANO TGLOVG OUIG di sy dis cenein.n oc ee SO sbeds 1166 8724 n 

BUALILeMOreNTbAtOnS ahs es Shale selec 00. 1166 8724n 
Liability of officers 

Sea AE IN) 1164 8724n 

declaring’ out of capital wi.eei.. 1.2.0.0 8728 
Contracts for sale of stock, payment to be made 

Ne On Mista mares ale cs sigs we: «ya. = 3 a. © < a 1105 8682 n 
Future, transfer of stock reserving ............ 1070 8673-1n 
SPU RRE NOG ORLOCI ier oes airs sins ot iv x oes + oes 1078 8673-13 n 
Debt due from stockholder, set off against...... 1165 8724 n 
Subscription, may be paid by .............+... 981 8632 n 
Where lost or destroyed certificate reissued..... 8679 
Dissolution of corporations, on ............-++. 8742, 11141 

FERECCOIV OE oy a Mecbaahpyeicis nitiits deine doarpears 11955, 11956 


11959 
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Fire insurance. company, Of. «26... os.us Obes ss 9532 to 9534 
Life insurance companies, of ...............--. 9362 
Forms 
resolution of directors declaring ........... 278 
stock dividend, resolution declaring ....... 281 
dividend. order]... 05 oNisv.darads cematine hae 282 
permanent dividend order ...:........:... 283 
preferred stock clause relating to........ 110 
on common stock, preferred stock clause 
TATA iss Racial neem en REA Vee 116 
WOGK COMPANY. ccc. xinta swat sient oo eee ore ee 10207 
Form of articles of incorporation ............. 128 
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In Ohio, by foreign corporation, what consti- 
PURE sae eile on bare Onin sania tama aoe 423 194n 
DOMICILE (see Location) — 
Of corporation, effect of plural inecorporation.. 423 194n 
DONATION— 
Power of corporations to Diaks. .. .> sansa aene 8730-1 
DOUBLE LIABILITY— 
OT Stockholders. 3s ars vanes fae no 8 came ete 400 8686 to 8697 
Const. A. 13, § 3 
applies only to debts ineurred prior to Nov. 
aD. TOO | sstaoh Sealorg pie Kas oe ate ai eres nee eee 8687 
applies to bank stockholders .............. 400 Const. A. 18, §3 
See Liability, Stockholders 
DRAINS, along railroad, duty of company to provide. 8908 to 8912 
DRIVING PARK COMPANY, form of articles...... 128 
DRUG STORE COMPANY, form of articles......... 128 
DRY GOODS COMPANY, form of articles.......... 129 


DUE PROCESS OF LAW— 
Corporate property can not be taken, without. 400 


DUMMY— 
Incorporators and. directors:.4 iin acuroegwamaed 42 
DURATION OF CORPORATION, see Hzaistence of 
Corporation, 
DURESS— 
Indorsement of certificate of stock procured by.. 8673-6 
Rescission of transfer of certificate of stock 
procured by: Se Reamer een eons 8673-7 
laches or waiver. as’a bar to 523.40 259.00 8673-7 
ineffectual against bona fide purchaser...... 8673-7, 8673-8 
Bill of lading, transfer procured by ........... 8993-37 


INDEX. 


PAGE 
DUTY— 
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EASEMENT— 
Pranchise invgirects 220... ee... 708 
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ECCLESIASTICAL SOCIETIES— 
(See Churches; Oolleges and Institutions of 
Learning ; Religious Societies. ) 


EDUCATIONAL CORPORATIONS, see Colleges and 
Institutions of Learning. 


See rtON ORODEBECTORS es 2. Nk Becks keke cn 
(See Directors, Forms, Meetings, Stockholders.) 
POR CE RU ise Cerra ate basin otto. dbs 6 225 60 
Agreement to elect certain persons ............ 997 
Annual, held at “annual meeting” ............ 993 
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place and time of, regulations may prescribe 
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Corporate existence, before and after........... 932 
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applies to corporations organized prior to 
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Evidence of 
PeMAN AN MAO BEE ete ele esha. < © cise ste ek 999 
certificate Of election ag... sciccccs secs os 
First, conditions precedent to................. 984 
term of office of directors elected at....... 
presumption of regularity of.............. 985 
Holding of, remedy of stockholder to compel.... 993 
Injunction 
against voting certain stock.............. 998 


against holding election.................. 998 
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Notice of meeting for 
ANNUAL cs Ae eee aie hee ire es er 994 8647 n 
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revocation Of... tc cies Celbws ere hte en 996 8647 n 
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QUGFUM” Ss ho enn x ie a Ee bree aes mn wo ta a 64 
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by-law providing life term of office........ 993 8647 n 
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fein GlsctiOn as isc us. yes pads eek Heke eee 997 8647 n 
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Tellers, see Inspectors of election 
Time for holding 
Rist. SR hb aexsaariess 45a Cape 8635 
PRMUAL Rois ide OAs Gain nae 8.6 oman es 993 8647 n 
first Monday in January............++ 8647 
date specified in regulations........... 8704 
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JHA CleCelOn What l6c.c cet cnaviepdeserusaeayt es 997 8647 n 
Vacancies; -howmtilled 254 cis. cre loieterssiaherasiyersisens 8662 
Validity of, how determinéd.......0.- 56.0 ssscas ne 998 8647 n 
GUO WAFTRMEO. |. 5, s0-c.010 0 Henle ee CERO Cele we 12303 n 
injunction against illegal directors........ 998 8647 n 
collateral: MACK oxive es tack enecturee ses 999 8647 1 
judgment in quo warranto....... 0 ss00's 12318 
new election ordered by court, after judg- 
TONG) ein oc ode ie ons 0 pe 12319 
Vote, who entitled tose. .meranee st - meets. 61 
rorisbered: bOIGeTA, cau eos esenne eens 995 8647 n, 8673-3 
stockholders in default for payment of 
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transferee: 6 )ceu: Sire ie lee areas 
holders of preferred stock............ 1055 8669 n 
pledgee of treasury stock............. 995 8647 0 
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closing of transfer books.......... 61, 170 8642 
Votes 
number stockholder entitled to............ 8636 
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minutes of stockholders meeting...... 183, 269 
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certificate of, first meeting............... 184 
certificate of, annual meeting............. 271 
voting trust agreement..... det pohe 303 
ELECTION OF EXECUTIVE OFFICERS— 
By directors or stockholders........ .78, 1145, 1041 
Forms of minutes of directors Meeting Fri 6412 188 
ELECTION OF TRUSTEES, see Corporations not for 
Profit, and Trustees. 
ELECTRIC CURRENT— 
Artificial gas company 
may generate and supply..............<.. 
UPL BCU BOG eo Lak ua exc st ak nom 

Company organized to generate and transport, 
see Power Companies 

Inspection, municipalities may provide for..... 

Meters, municipalities may provide for test of.. 

Unlawfully stringing wires for, in streets, pen: 
CD MN Fai tits 9 aha tw 3.4 vhs, ics 

ELECTRIC LIGHT AND POWER COMPANIES— 

(See Public Utility; Public Utilities Commis- 
sion; Franchises; Gas Companies; Mu- 
nicipal Corporations ; Power Companies ; 
Tax Commission; Water Companies) 

Abutting owners, rights, ete............ 1545, 1526 

Appropriation of property by................. 

DR POWer COMPaMiga 5 oi ec clcke os clo ke Oatiat 


amendment, to include artificial gas 

form of 
Bonds, stocks, ete. 

issue of, void, unless authorized by com- 
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Crimes and offenses relating to 
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9188, 9192 

10128 to 10130 
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9321 n 
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614-60, 614-62 
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etc., without permission.............. 
unlawfully stringing wires in streets...... 
Defined .. = <i. cos 0 tes ante Gn Siena ee ree oe ote 
Foreign corporation, not to be grantee or trans- 
feree‘of franchise s..<.. Jn ageetas we we 
Franchise 
generally 2... 5.2.50. +cunmeben seo seme 706 
not to be granted or transferred to a for- 
elgn corporation .........6e eee eee 
FOQUITER ce ct Pun ore cow ees = Smee ee hk aes 
penalty for occupying streets without..... 
Gas, power to manufacture...........-..+++5- 
Liability for defective insulation of wires...... 1547 
“Light”, contract to furnish, includes lamps.... 747 
Lines 
over railroad tracks, construction......... 
ATL) BULCCUS” wre.) cores trance teats ts totent amet aters 
regulation of construction, by municipality. 
Wease- Of co tea crater sne wom @ erecegrs ons: treaties 
PULCHASE: CA. tis kata ees os oes ea aor 
wires 0 DeuanNsulabed ine: foee soe terra 
location of, interfering with other lines 
prohibited Mr hs ok « bom ses Seen eer 
removal, change of location, etc........... 1524 
reconstruction or change, by elevated or 
underground railroad .......2.5s00- 
Meters, regulation of rates for, by municipali- 
TSB os OLE. Set eso ee ede a 
GEStING” Vor saehee aetal ceyeiots aang ote eaten er 
Mortgages, recording .0f jue). is va $i. hk Bei eS 
Plant 
power of municipality to erect, purchase 
OF APPLOPYiate Fie teen meee 
leases to municipality: ..@r5. 6. oe nee 
street railway company may _ purchase, 
lessee, Chet So: een eases aa ee me 


sale or lease of, authority freom commission 
Powers 

to operate street railway.......ssssverass 1594 

to manufacture artificial pasien .<aceie we 

of telegraph companies, have............+.- 

to lease, purchase or operate plants of other 

COMPANIES. <c.1 racks aint slot yeieunden rear oats 

to require cash deposit from consumer..... ; 

Public utilities commission 


supervision and control by.........:..s.4; 

are public swilitieste ee ata acienin. -cenen tes 

power Over “Latess Aas eee wei ee 
Rates 


. regulation of by municipality............. 
appeal to publie utilities commission. . 

contract with municipality as to.......... 

must be reasonable, in absence of ordi- 
THEATUCO® .. ts voises soy eherdtomee Ons ote eee eee 744. 

Sale or lease of property 
to ‘wtreeh “railway... ses << Ub NGG One ae es 
authority from commission.............+- 
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614-53, 614-55 
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TPANCMISesTeCUIPEd s VOMOCCUPY: 2s. t1. ares. 0) <0e 9193, 9195 
penalty for occupying, without franchise... 9194, 12644 
BOUSUTUCHLONM OTE TNER YUM c.s.8 wae x, ove.0 civ evene oso 9195, 3985 
see also Franchise above 
Subway, change of poles on construction of..... 9143-1 
Taxation of 
jOHMO OX UEC 3 eo Gun ecto © Oey ReC oes cot one 5420 to 5431 
5445 to 5448 
ONC IG Cult Nammee I Pete e alec dys i8yeivisne. vile cole eu she, synod 5483, 5470 to 5492 


Telegraph companies 
certain laws relating to, application to 
electric: light companies... ........+5. 


DBEVATED WAILTROADS: cocci. ee cece ee eens 
EOE G US Cpl ORuMar iret cte tates is erereteles sg /o(t) wre) #,akererw alee: 9+ 
BAGH A RVs LUAU HU LIM fierce evened a ia0a's “ain ares“ 
may provide for municipal ownership...... 
BeGe Phan COMO MOY MOTATILCO teistetets! snes els! <!-Tar= <1- 
GUTEVULVCn SUHULE 4815 BUCO) fatatalalie) «let <Nela!= clas <ietaliate 
MONON ONLINE ON) Mey eseee eon i slausvorscifels inc: «hcesiwretal 
Injury to property, liability... 0. ...ccn.csss5 
Appropriation of property by..............-.- 
Maman sOfe tconestnuctiOnia.css< cesses sss a. 8 tess 
Wham ce KOneneLOCAblOM aus cre Wists cous eles siae sie eo es 
Are “street railroads” in public utilities com- 
TEMES S LOM AG Umar ousted sia a iale deers iste cic eet sin 5 
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TP OWOR Swede useta cuales esatenreis eo, sie wlan als ici sieie.c ss sie, wes 
Stock of, power of railroad companies to acquire 
Articles of incorporation, form of............. 129 


EMINENT DOMAIN (see Appropriation) — 


ID SUITE. «ya < Sa BRE Oe OUR & AO ee eae eer 2116 
Power of 
vested in general assembly..............- 2116 
courts nay prevent abuse of..............2116 
statutes conferring, strictly construed... ...2116 
quo warranto, remedy to test.......-..+-- .2210 


EMPLOYES (see also, Railroads ; Mechanics’ Liens) — 
Mutual benefit association of, form of articles. 242 
Sale of stock, to, payment to be made out of 


dividends, validity ...........-+-++0+ 1105 

Class of preferred stock created for, form.... 121 
EMPLOYMENT— 

Contract, made prior to incorporation........- 939 


Contract, when binding on purchaser of entire 
corporate property .....--..-+-++:-:: 
Contract to procure corporate office or.....----. 1044 


9192 


9142 to 9149 
9142 

9144 

9147 

9148 
9143-2 
9148, 9149 
9146 

9145 

9143 
9143-1 
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11038 n 
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ENDOWMENT FUND CORPORATIONS ............ 9948, 9929, 10011 
(See Colleges and Institutions of Learning; 
Religious Societies; Benevolent Asso- 
ciations) 
Form of articles of incorporation.............. 246 


ENGINEERING AND CONSTRUCTION COMPANY— 
Articles of incorporation, form of.........,... 130 


ENTERTAINMENT CORPORATIONS ............. 10193 to 10198 
(See Park and Rink Associations) 


ENTIRE PROPERTY, see Sale of Entire Property.. 8710-8718 
PRUE NSO CRT PLONE 525 snc onan a As npn RS te a RS 933 8627 n 


EQUIPMENT COMPANY— 
Publie utilities commission 


supervision and control. byisvs.050es sss sees 614-2, 502 
BTTaTTOGd?  WNAeT oucew shacehienG oan 614-2, 502 
Taxation of 
TOPOL UY, «occ oaes sou pecs ne leae chetvicas eek eke neon 5420 to 5431 
5445 to 5448 
CEGIRG, TAX usb ve anh snake. ee 5462 to 5469 
WD GRIM CAS 5s. :srscn te cos corns eae ed San ea RE 614-2, 5416 
EQUITABLE— 
Owner of stock 
suit by, on behalf of corporation.......... 1030 8660n 
rights of, prior to uniform transfer act... .1070 8675-1 n 
liability under double liability law........ 8689 
oats to stork, tramater vot 3. , cslanswsiue oaumc ites 8673-9 n, 8673-10 
ERROR— 
Judgment against corporation, right of stock- 
Bolder. fi DPORGNEG as courts tee 1033 8660 n 
In franchise tax assessment, correction of...... 5504 
ESCROW— 


Of stock issued for patents, ete., when re- 
quired by Blue Sky Law Commissioner 36 


ROTM HE Moveamiant sonnei. p ois tae 4 Sones eee 284 
ESTOPPEL— 
Of corporation 
by action of all stockholders.............. 935 8627 n 
to attach stock not standing in name of its 
debtor. 2.0% te Ait os’, ie Tans 1078 8673-13 n 
to deny constitutionality of statute author- 
izing appropriation: 6%). 0...0."ssne ces 2116 11038 n 
Of party receiving benefits under ultra vires 
eOntrAch. us. UNe cs eles cab area aes 943 8627 n 
Of stockholders, to set up failure to give notice 
OF: OCHA Y 1a dyin ERs cata we eile 994 8647 n 
Of stockholders and officers, to question bond 
issue authorized by them............. 1149 8705 n 


Of stockholder to deny that regulations were 
properly adoptad nu. ¢sas pias te 1141 87012 
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Of officer, to set up unrecorded mortgage......1044 


ea vaeny GOrporate Gxistence...... 2.0.66 ces css 


To deny existence of foreign corporation........ - 


As a defense to stockholder’s representative 


SUE Met ee cea Reki eh cA sa, Di ad esl o hdd) eCSv eh Boh aos 9 wv 1032 
In favor of purchaser of certificate of stock, 
prior to uniform transfer act......... 1074 
Municipal corporation, of, as to defective fran- 
COERC, TEIM NA OS guy wares Phare vale oo ok (pil 
PO SECRAWD STEM ALOR nw als ste hee ee ale sles abs 943 
EVIDENCE— 
Certified copy of articles of incorporation, as... 
STU MAP POUATGMERISHOUUG. 5 fac acs. o ays xa oond njs.ayeeis.o « 
PrP eaetiONs Ob POCOOEM aes ees crs k's oan haw s 1018 
pun RGN Wee erat OA ees. ual yoneraih eas m0 oce 1060 
Subscriptions 
AS COMUMCLOM OLMIM AITO AI ig Wht dieyepe nth ops ace. 5.0 967 
APPS ATG me LEU iy full alals “o) oles 5. 6.6 while ee « 1093 


In suits and prosecutions under anti-trust act. 
Of existence of foreign corporation, certified 
Mt OR MUCERROD BGbr cial a lektinis her das nace 4.3 


EXAMINATION— 

(See Banks; Bond Investment Companies; 
Building and Loan Associations; Insur- 
ance Companies; Public Utilities Com- 
mission; Tax Oommission) 

Of corporate books by stockholder........... 


EXCHANGE OF STOCK FOR PROPERTY, 


23, 73, 36, 975 
Rescission of, corporation may acquire its own 
PONE ae ae cia es 5 his since Bik nave. @ Aim wee. 5 956 
PO WeCE OF LAI SOOGORS ES BOs, iy yisln) gc: eee medrese 5 50 3 975 
Fraudulent overvaluation of property, liabili- 
BLOM ME ER statin re adie ioiih kiss Youn 0 976, 1091 
PEERY GE ORIOD pra Re a ocedane sa wie,x 4 & elas » 5x) x 1093 
Incorporators have no power as to............ 981 
EXCISE TAX— 


(See Taxation; Tax Commission; Public Utility; 
Franchise Tax; Insurance Companies) 

Uy ITC STEMS EU COMI DTIOS au, apa 6c, nn sestaiel dei 2% 

sleeping car, freight line and equipment 

COMMP MINIGS Rrete ea Fae Mattie k cae sity ersteeave Mage. 

other public utilities and railroads........ 

does not exempt utility company from prop- 

OU UY MEDAN MMR f2OC sigs cic <1 <n ee see e's es 

SOMA TALULOM AUNT aM Areya cia sides) Gee ssi aig hs) 0%, eis o. 

motor transportation company........... 


On foreign insurance companies 
statement of gross premiums, etc........-. 
power of superintendent of insurance as to. 
AMOUR A Om COLMCCUION Gap ays t.c.0 «oe .0 iv oe ele 
remedy for wrongful taxation............. 
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SECTION 
8664 n 
8627 n 

187 n 


8660 n 
8673-5 n 


3714 n 
8627 n 


8629 
8629 n 
S660n 
8673 n 


8630 n 
8674 n 
6399 n 


190-1 


8673 


8627 n 
8630 n 


8630 n, 8674n 
8674 n 
8632 n 


5462 to 5494 


5462 to 5469 
5470 to 5492 


5490, 5404 n 
5450 n, 5485 n 
614-94 to 614-96 
614-98 


5432, 5433-1 
5432 

5433 

5434 n 
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EXCISE TAX—Continued. PAGE SECTION 
On foreign insurance companies—Continued. 
failure to pay 


action: to. collectacnieie.s eS ee 5434 
revocation: of slicenaes 50.26 veo es 5434 
Penaloy! oleae gees esewreateeree 5435 
retaliatory” <2atei. tom sere oni. sees armen. 5436, 658 
EXECUTION— 
Of articles of Incorporation. 6 05.0005 005658 8625, 8626 
Of corporate deeds and instruments........... 953 8627 n 
DROOL OL) «6.6. seis winnings mia alm are a get ee 954 8627 n 
necessity for corporate seal. .......s0s5u-s 954 8627 n 
Of -commerciél: paper, \ 65sec aspen, Jotun prions 957 8627 n 
Writ of 
corporate property subject to levy......... 952 8627 n 
shares of stock, levy On. Jian. 404 60a soe 8682 
invalid unless certificate surrendered or 
transfer: GngOuied » 6.5.55 Jaa eres 8673-13 
creditors remedies .........ss0 8673-14 
Yaliroud. property, LCV¥ | OW jcc cue citing aes 1243 8793 n 
>A IGLOS OY Vo ne no aoe TG me ase NS 8792 
turnpike or plankroad, levy om........0.. . + 9298 to 9302 
Fight: 00 Cake COL ss... wax as sia piaoe 9303, 9304 
EXECUTIVE COMMITTEE— 
Of directors, Authorizedu hows eee eee 76 
DUP POSE Won. ch hee Mele ee were ny Meter eel neta kero omere 76 
memberships... Usha eee Ceara etary VT 
DOWEVSH cree sce hushels ine erate retotee ler atctte ake ee sere ta (ati 
delegation of duties ston ve. ederte miter omnes 1015 8660 n 
As a device to exclude minority directors...... 78 
Bank: directors; ‘of. ..°. uesariswehion Rie eres: 9728, 9729 
Forms 
VEpUilatiOn. AUUNOTIZING en tvelsiier karte isnsien 172 
regulation authorizing, another form..,... LTS 
Dy tw -BUtNOTIZING: oo 554 ac Uh s ocean tne 187 
EXECUTIVE OFFICERS (see Officers and Agents) — 
AORORRIIT «ok a bu: wer to EOS Oe Re ee 78 
President, secretary and treasurer are......... 8664 
Birectore. Are note: 5k Sicha eye ook ea haere 1042 8664 n 
Election or appointment of 
bY StockholderGiniy..csiwves 50, 78, 1041, 1143 8664, 8704 
by directors: Woe on, minats cote rceenmeet 78, 1041 8664 
Uompensation. .. icv i iin demas oan en 80, 1043 
Resionation “or! removal... ou sar micnete nee 81, 1042 
DLiawility: «o5. oa. eee ie <.ceins ee tei 1033 8660 n 
Corporate office, agreement to procure......... 1044 8664 n 
De Fatto~; v1.55 443 Ges peewee eee 1013, 1040 8660n, 86612 


Insurable interest of corporation in life of, 
1045, 1657 8664n, 9410n 


Poweree®. 22. < Ueki teeee anaes Be ease ae 79 
derived from statute 
to issue certificates of stock........... 8672 
to verify. pleadings, »«.». F2/t4 eee 11351 
conferred by regulations. 4.5 ..0%. Seun. 1045 8704 n 
conferred by directors esis «sind oe pean 1043 8664 n 
are agents only: ... dv3% aces on ae eee 1043 8664 n 


presimptions 88: GOs rin iesb a peeaeee 79, 1021 


INDEX. 


EXECUTIVE OFFICERS—Continued. PAGE 
Qualifications 
must be stockholders. ............<..¢022. 
OE pr eerOellts GR ere in. oe hs bv vs ec bee 


Regulations may prescribe duties, compensation, 
manner of election, and term of office. . 

As witnesses, are not disqualified by death of 
BOE VEEL y: Oy A wale ood Ak ieliy S sen 1043 

Bee ah WM eta od SAD Ia a Fy )v x x a00'e yen S 2 


EIOCLCU UY “OMEGCLORGs loeb auc eet vas dav ede 
PUCORIEYAGEF AC cuW es Fy Oaslee ou cee. bd oad 1046 
presumptions a6 t0..........: Some Oad 
WD Sige mOVeR sk kav wth ah 4 kates «dose 1047 
payanle to himself... 0.5... 000. 53 1047 
to execute chattel mortgage........... 1047 
to bring or defend suits.............. 104% 
to sell bonds of corporation........... 1047 
to surrender corporate franchise....... 1047 
to sign consent for street railway.....1048 
liability, signing “full paid” certificate of 
NOD A seRRC Reh) 0G, shave dk Noe arieadiass slag 1048 
Ppeteae GHOCUA OM el ee eZ eles da coke. 59 
power of directors to fix their own.1025, 1044 
See MRD Ee Me Aye ga kt oa Ok ce oy 6 vbw ek 62, 1048 
authority to issue stock certificates........ 
SUUOT Mes COMER)... osis okt scien s cs cane 1048 
liability of surety on bond of............. 1048 
Treasurer 
general powers and duties................ 83 
GUcy, Gav aecOunG fOr PUTOS. foie <i vn's-cccjeicms + 1048 
liability, for funds deposited in insolvent 
DOME Mere O ne etl Sc s athe Peetu a eak : 1048 
Bureuy onahond of; ligbilitys., fo.6. <<<: « 1048 
contempt proceedings against, by receiver.1048 
defaulting, when suit may be brought...... 1048 
Cashier of bank 
LO OLS Miteret porsteneen cnet Os se te icc sha So 163 1050 
right to be appointed administrator of 
estate of debtor to bank.............. 1050 
OePATe THAT OUCGRO SDORTO co via ii das oo 40% 210s cu. 82 
OIE Bath yak si Ais gw wees d wise de asses wie. 
VSt) “SSG CES C10 Sie eee 82, 1048 
DOCS CILC? Ca Olt ha aah ha an ae 83, 1049 
MUR TRUA cs SEP COE Wty oie Sic haidsig sie’ vals sit 84 
Liability, see Officers and agents.............. 1033 


Quo warranto, against persons usurping office. . 


EXECUTOR— 


Power of corporation to act as................ 958 
PP PALGYEL BECAGi Oe 6 5 hoc ces coo nad ess 958 
Power of trust company to act as.............. 
Power of, to transfer certificate of stock....... 
Prem OF HO PiVe TORY ys cca ca es ee eee es 996 


EXEMPTIONS— 


Appropriation, from, cemetery lots........... 
Execution, from 
CEMNCEN PING nak hd Seen eee dies cms wet 
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SECTION 


8661 
8664 


8704 
8664 n 


8664 

8661 

8664 
8664 n 
8660 n 
8664 n 
8664 n 
8664 n 
8664 n 
8664 n 
8664 n 
8664 n 


8664 n 
8660 n, 8664 n 
8672 
8664 n 
8664 n 
8664 n 
8664 n 
8664 n 
8664 n 
8664 n 
8664 n 
8664 n 


8664 n 


8660 n 
12303 


8627 n 
8627 n 
710-160 
8673-2 n 
8647 n 


10093 


10101, 3450 
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EXEMPTIONS—Continued. PAGE 


Execution, from—Continued. 
railroad. Property, Vasu yews lem ole crerere eae 
fraternal? beneitae recite ot enelele Citetertter 
Taxation, from 
constitutional provision .......0s+s+se0.- 
stock in Ohio corporations...........+++.. 
stock in foreign corporation.............. 
other exemptions <........ce00e+eeree ees 
must be clearly expressed as. iv. sos veh ess 
annual franchise fee, certain companies ex- 
empt, from i. fie wsisiss cope ooo eee 
funds of fraternal benefit societies........ 
secret SOGlebles, Certains.... «le mel see 
cemetery grounds ..........eeeeeeeeeeees 
lots in. cemeteries. . 5.07 < 35 slaw whieh eae 
property of corporations formed to protect 
ead! DOMES: o-05 ae + sine pM ers bipiela dE oH 


EXISTENCE OF CORPORATION (see Quo War- 
ranto)— 
Begins when 
for taking stock subscriptions and electing 


402 Const. A. 13, § 4 


IPC CEOTS eaueeee ese tetas les aay eee 932 
for transaction of business..............- 932 
Der factor quero’ Oe oe iste eset souriote cums ts 936 
Estoppel to. deny. ics sv ccneeesceneraseers 937, 417 
Regulation limiting ........-sceseeseesesnoee 1147 
Foreign corporation, where no business done in 
OME PEERS? A. eeiwiets eens seeders) wseerete tren 427 
Formed to deal in real estate, limited.......... 
Not affected by re-organization into no-par- 
Value; COMPOTATION ©. occ 6 cals e sieeve 
Proved how 
certified copy of articles, effect of......... 964 
in appropriation proceedings............. 964 
When NeECOHdary  .65 ecssn s+ aye we Sb ue ees 963 
of foreign corporation. ..........0.ees--s 
Pleading, necessity of 
in actions by corporation...........+++4.- 963 
appropriation proceedings ..........++... 964 
actions by foreign corporations........... 416 
actions against corporation............... 964 
CTIMING | ACHLONS: oy wiererete eieuatete clenrre nate taak ters 964 
Termination of 
by failure to make reports or pay taxes.. 
for violation of anti-trust act............. 
misuse or non-use of franchise............ 
unlawful exercise of franchise............ 
Ultra, vires. act, effect of2% < s0:2. stein sia see sete 941 
EXPENSE— 
Of incorporation, ¢.3 i icees n> epee x55 eee eases 12 
EXPRESS— 


Powers of corporation... .....-+seceeseescrens 


SECTION 


8792, 8793 n 
9482 


192, 5372 
192, 5372 n 
5372 n 
5372 n 


5518 

5365-1 

5364, 

10093, 10105 
10101 


10192 


8627 n 
8627 n 
8627 n 
8627 n, 187n 
8704n 


194n 
8648 


8728-9 


8629 
8629 n 
8629 n 

190-1 


8629 n 
8629 n 

187 n- 
8629 n 
8629 n 


5509 to 5513 
5525 

6400 

12304 et seq- 
12303 

8627 n 


8627 
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EXPRESS COMPANIES— 


(See Carriers; Public 


SEAS A ESR Uo we ee aoe 8s) Waeleeae hae 


Senin Ree RE ener SRE ah we Ora, 4) 6:.6) Sain. a vane Tea Te ta. “@ FONE 


BT eS that RE REO LORS oka e OL OS He WA WEN) BA ele Sbe Rockne 2lé 


BPRS SRR Se ICON ARRON eae: tare ke. a Oe Moe 


property tax 
excise tax 


Or at Pe ey CA ve tr hi a Par Re ee ee An eae 


EXPULSION— 
Of members of corporation not for profit 
POW or Oh COPpOret GN Se ol. As cl. coke Oh nd 1003 
may be provided for in regulations........ 1146 
Srounds anid procedure xi yieiek 4d ew wdecc 1003 


corporation 
aequiescence in 


FACTORY— 

Ee CORD he cog ware gies ae ewe oan Comes 

BRUM RUC aces ue esha ain. ales nos 

Power of railroad company to build branch 

PIM are Ere ee dae uke Ace he's cvs « 

Side track to, appropriation of property for... .1204 
Tracks contiguous to, duty to switch cars of 

other railroad 


124 


FACULTY, see Colleges and Institutions of Learning. 


FAILURE— 
To incorporate, liability of promoters on con- 


tracts 939 
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SECTION 


5676, 13415 
614-2, 5416 
516 


9459-9461 
5415 
8789 


501, 502 
501, 614-2 


0449 to 5459 
5485 
5675 to 5677 


8653 n 
8704 n 
8653 n 
8653 n 


8653 n 
8653 n 


10144 


8756, 8772 
3777 

9237, 9273 
5516-1 

614-51, 614-33 
8648 


10210 


8757 n 
8759 n 


8998, 9000 
to 9002 


8627 n 
614-75 
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FAIRS (see Agricultural Societies) — 
Buildings for .....---+.ee eee cece eect eee ees 


FALSE— 
Answer in application for life insurance, effect of 
Imprisonment, liability of corporation for... 0 1 O38 
Representations, see Fraud 


FAMILY ASSOCIATION, form of articles.......... 240 


FARE (see Railroads; Public Utilities Commission ; 
Interurban Railways; Street Rail- 
ways )— 

Power of general assembly to regulate rates,... 400 
Illegal, charging, quo warranto........+-++.-- 2210 


FARM LABORERS’ ASSOCIATIONS ...........--. 
Attorney-general 
annual report tO... ... 2... eee e reece eee cers 
annual report of, ON.........ess eee eee eee 
Consolidation’ ire cttiicheta ckstsyaeie cient kote ewe roo raare 
IDaha: (0 Meee ees Gaatore GINS Od DOIG SO cy ORs TlH 
Form ‘of “articles: .. 2. 86 4 Toa ce is GES 240 
Investments, power aS tO......-.- see seeeeeees 
Library, power to maintain...........-eee eee 
Officers or trustees, loans to, prohibited........ 
Real estate, power aS tO......... eee eeeeeteeee 


FARMERS (sce also Agricultural Societies)...... 


Institute, form of articles.............++.++. 240 
Co-operative marketing association, form of 
articles Pies bb ler the eee has wee 156 
FAST FREIGHT COMPANY— 
Stockholder ineligible as railway officer........ 
FEDERAL— 
Capital stock tax......csee tence ecreeees 13, 2256 
Income tax, reports from corporations..... 7, 2257 
Clayton Act, excerpts from..........ssssee0% 2259 
FEDERAL CORPORATIONS— 
Suits against, in state court...........+-++6-; 948 
FEDERAL COURTS— 
Jurisdiction 
corporation incorporated in more than one 
GEOG were wh on cpiciaisicle oo urtar Vis coe es oes 423 
domicile of corporation for purposes of.... 423 
Stockholders liability suits, im................ 1134 


Removal of actions to 
statute requiring foreign corporation to 
waive right of, valudathye.. occas wae 429 
by corporation formed by consolidation of 
domestic with foreign company....... 1422 
revocation of license of insurance company 
LOT cs Poy Mitte eminent ts ie saeco eters 
Suit by stockholder in, to enjoin payment of 
illegal tax. osissessa webs Var tae op oe sy « 942 


SECTION 
10193 to 10198 


9391, 9392 
8627 n 


Const. A. 13, § 2 
12304 n 


10179 to 10184 
10181 
10183 
10182 
10179 
10180 
10184 


10180 
10179 


3789 


8627 n 


1940 

1940 

8695 n 
1940 

9026 n 
9384, 9563 
8627 n 
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PAGE SECTION 
FEES— 
Organization 
GOMESTC COTPOVALIONS: 2.0. ic ccs se eeens 176 
No-par-value corporation «.......0.ces00. 8728-1 
saving, by small capitalization............ 27 
foreign corporations, entering state........ 180, 184, 185 
188, 176 
payable before instruments filed........... 177 
Reorganization as no-par-value stock corpora- 
BOM ere Me eae «Lk Wied e acaceee «ako 8728-10 
Annual franchise 
MOMESIGs COPPOTALIONE: oo. cs . oss cce cee wens 5497, 5498 
DaArastOCkencorpOnatOn em... sos e es «x 5497, 5498 
no-par stock corporation.........%4.. 8728-11 
Rev OE TALES ace aes c <ioce ace cen. nina ae 5502, 5503 
Wate SeOC ac Onn OMACLOR aya teeaualeras «cy ents 5502, 5503 
no-par spock corporation........,-...- 8728-11 
Illegal, paid by foreign corporation, recovery 
EMR erie ei Meee i tivds & ¥in.oe ts 5c. 194 
peeretary.or state, Of, fling. 6. cick ce ce ees 176 
to be paid before record or filing.......... 177 
Of attorneys, see Attorneys 
FENCE— 
SOM POT Ys BTOU MI OE 2 OTEIGIOS ec as cyt oa v4 0 we oes 130 
POM EOAC COMB YOULY TOs vies. 0526 wsassions 8913 to 8921 
FERRY COMPANIES, powers of .................. 10208 
FICTION— 
Legal-entity of corporation; of... ...2.....5.06. 933 8627 n 
FICTITIOUS PERSON— 
Transfer of subscription to, does not release 
BR Pe eae lyn rs bch. on 8 an xsi Sn 0S 1089 8674 n 
Registry of transfer of stock to............... 1069 8673-1 n 
Insurances polieyton, penalties... Jc... 4 en fo. 13133-13135 
FIDELITY AND GUARANTEE COMPANIES........ 9510, 9568, et seq. 
(See Insurance Companies other than Life) 
FIDUCIARY— 
PiaION TOL. PYOMMOLED. axes oa 4c)s Oe ok ks oe 938 8627 n 
Nga tlOnmOtedireGvOrssm ssc. 6c. uie vi © omcys 1016, 1115 8660n, 8684n 
FILING— 
PeGierc Gr INCORMOES EIGN Ws n syn ae hese 8626 
Le TIMED OES Ae hoe A a a 932 8627 n 
Certificates relating to corporation............ 8626 
Conditional sale contracts of railway equipment, 
SLC Ce Renn met ete rete ec crs sal 2) ole e ews ales 9060 to 9063 
cert? TeCCECHAT Wi WE SOULE fs sala c sv eis ee + vee 176, 177, 8728-1 
BANCACNT G free GOGGLE DEE meer ene Pele (sist. oss. cle caspian eas 76 
FINANCIAL— 


Acceptation of term “capitalization”.......... 24 
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FINANCIAL CONDITION OF CORPORATION— 
Annual statement of, to be furnished stock- 
HOIMeLS.. “stax sss sve 5 cuececaer agers eek enone 
False statement of, liability of directors at- 
testifig: xix wawn sare, cme ems eee 1037 
Prospectus, ete., misrepresenting, penalty for 
ISBUINLG’ «og cw iniate Gaaane ute ee oh ae 
liability  -...an«xk~nwaa aS enumeme Peete me 
Insurance company, of, false statement as to, 
PODAIEY! oe a don is ak eee Reels «ee 


FINE ARTS— 
Agitdamies. OF oc. vies hued Heine 20 wt eA ade hd tee ane 
ATE MUSCUI |COMPAIMY, wietes = aeiaremnteihe me iekatedaitenerer 
College $6 PLOMOLE, 5. wssisuensha cnc meow ee oe ohn ee 


FIRE— 
Corporations to prevent and discover........... 
TOR OL Orhieles .. cchwn ve Gets s «ke sow kee 243 


FIRE INSURANCE COMPANIES— 
(See Insurance ; Insurance Companies ; Insurance 
Companies other than Life; Salwage Cor- 
porations ; Superintendent of Insurance.) 


SECTION 


8685 
8660 n 


13175 
6373-18 


13141-1 


9972 to 9977 
10193, 10194 
9922 et seq. 


9873 to 9879 


Advertisements, TEStrictions On! nae sce er 9588 
penulty -tor-yiolatiom* sj. hiwit Oc ai owe es 5 eo 9589 
Agent of company 
person soliciting insurance is ............. 9586 
examination. of propertyiby o..ncees ss e-6s 9583 
may represent insured, when ............. 1843 9586n 
Various Powers-0l 7. srr Wee hieee ee 1843 9586 n 
Articles of incorporation, form of ............. 134 
Capital, see Insurance Companies other than Life 
of foreign company, what constitutes ...... 9566 
Charter 
forfeiture, for payment of illegal dividends. 9533 
of mutual company, forfeiture for failure to 

make aihwual Treportisyii eevee ites 9558 
Consolidation of joint stock fire and marine 

COMpPANIGS SL acken ark sme hos eyes 9544 to 9549 
Contracts of reciprocal insurance............. 9556-1 to 9556-13 
Directors, see Insurance Companies other than 

Iife 
Dividends 

payable out of surplus profits only......... 9532 

Row profits estimated 4a. p< cmese Shame 9532 

illegal, forfeiture and penalty ............ 9533 

RETID 5 o° Ga > rv eneoebent circu pan aeennene ne 9534 
Domestic, mutual 

OTRO» 55 5 /etsansamsyhar cay Week ies elec ented es 9607-1 

deposit of securities to do business out- 

Bide, Of) StAlO i 5 wc keeled a. «rv oomat eas 9607-31 to 9607-38 
Exchange. institaned-4 cus 2.5 epaaee nee eae 9556-1 to 9556-13 
Foreign, see also Insurance Companies other 

than Life 

several companies may have common agent. 9564 
capital Gf. Lac saves ak eee en ye ee 


annual statement -..\; eco oe eee tere 


9560, 9566 
9567 
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Foreign, see also Insurance, ete.—Continued. 
mutual company 
CEMA re Pee alt so 
RC AION WY penhe ss. score wa Wand « Levele u 
revocation of license 
retaliatory law 
alien company 
admission 


Incorporation, see Insurance Companies other 
than Life 
Insolvent, preferred claims 

Insured 
subrogation to rights of 
compromise with 

License, 


LE LEER SH MS. Wild. a! elem dae Rie: 


see also, Insurance Companies other 
than Life 
POSTTEST AT OE Se ae ee a np Pe ee 
expiration... 
PORE AAPM RSE A Ele ees GS YE ee eke 
foreign company 
SLL RIT TE il a ae uo a ae 
for violation of law as to cancellation 
PISTON Peg oP. ri ce Oe ale tee ak. & 
FOr Wenaterol PLreMIVIM 3 oyach kk beh. 
for violation of rating bureau act........ 
Liquidation, involuntary, by superintendent, see 
also, Insurance Companies 
PG on Rel c= ie BGG ee eC ee a 
preferred claims 
Mutual companies 
alien company 


Clee tie ee Ca eee oe A ee ee oe geo 


SA eae Ste See eS ee 8 ke eee Oe 
SERS he we A we ee ROWS OS 8 A 10 ed 


Web 1686-4 “ey 6k fel 8 JO caee ele ere Aw ae. 8 Gace 


articles of ineorporation 
assets 
CLG NE space: fag ae area tig ea 
investment of 
business 
PINUS Sate ONePO Pah tee Oe kk cc as 
bond before soliciting 
UT CER aS bet ight a te a ee 
may commence when 
expenses, limit on 
inecorporators 
by-laws 
capital, impairment of 
directors 
terms 
liability for losses 
foreign, see Foreign above 
license . . 


COLON gee Cen OM Ae ae ht oe ae ee 
a See) 6 ew 6 a OS, We See ee 
OG C COG OP Oke GOW eie 66 (kes 9: © (6 9416.70 (4 
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Rik) RES Sie ALe @ 81S 4. (67 6 4.8) 06: Oe 
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REAR Ole AERO 6 6 «8 


loans to, by officer or member 
profits of, what are 
dividends, scrip 
laws governing, not applicable to mutual 

protective associations 
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9607-1 
9607-19 
9607-21 
9607-26 

9607-1 
9607-20 
9607-21 


9522 

667 

9523, 646 
9559, 9607-19 
617, 9607-21 


9582 
9589-4 
9592-16 


634-1 to 634-7 
634-8 

9607-1 to 9607-38 
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LAGI ng Sear ea 
Buh OMIOIOH acc os gs. = «sss 
revocation of license, for violation 
RAG ALNEL Oe ct ye cyt Ves aie ea ca 
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conceulmentsosdettnat oe deena nee 1851 9587 n 
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sale vor: alienation: at acjante vor oaiaterien 1853 9587 n 
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OtHELBInSULrAance, . amides. esky ewes 1856 9587 n 
VACANCY te bicieehe vegan i texcacnseuche aes siete 1857 9587 n 
change in location of POP y, a pee en 1858 9587 n 
use of DTI S IS oh iri sait moti in aeons iy nege 1859 9587 n 
excepting certain  TISKS: swiss sacs agian 1860 9587 n 
TTONMSees CAUSE we Neco wts eth euch ioe 1860 9587 n 
noticed Bnd Prool OL 1OkB ss of og ou Sivas 1860 9587 n 
appraisement 
(a) in case of total loss........., 1862 9587 n 
(b) where loss is partial......... 1862 9587 n 
limiting time for -GUlb. 265 ben ce wens ate 1864 9587 n 
concurrent insurance 
liability of each company ............ 9584 
FOROWAL | 6 «14.66.0560 bed seeks ebecelly 9587 n 
Poworg;:peneral sce Oa bias wine sr hohe ats Gia 9510, 9511 
to insure against damage by water......... 9556 
to insure against lightning, tornadoes, ete... 9556 
Preferred claims, unpaid losses are .........-. 634-8 
Premiums 
power of agent to give credit for.......... 1844 9586 n 
provisions in policies as to............+.0.. 1852 9587 n 
rebates of, prohibited 4 vac tvav. coherent 9589-1 to 9589-3 
revocation of license .. ...6.5:0s00.000006 9589-4 
Rates for insurance 
rate Making sbUuTeA ea Clin cticsiylvon okey 9592-1 to 9592-19 
RLTOCMENTS as LO TASS). cicbotarr vatvem nent 9592-13, 9592-14 
moember@hip< «accue hr vt te Menai 9592-2 
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to be stated in application for 
DUMB saksece source nae 9592-4 
rates 
discrimination prohibited ....... 9592-8, 9592-9 
complaint \46" too. ben. «iene "9592-11 
ASTOCMENES, BS. 10.5 kilo voosas os 9592-12, 9592-14 
bureau 
duties 
to have office in state....... 9592-3 
40° imapect , FIRES. <.04) sacar sams 9592-5 
$0 "make TOPOTES oy .0:.5 ava ab 9592-8 
not to contract to insure in , 
any particular company. 9592-11 
superintendent of insurance 
SAGMUETICRY BI selena pvc hsnahatdines 9592-6 
examination of bureau by....... 9592-7 
complaint as to rate, hearing.... 9592-11 
disapproval of rate agreement.. 9592-14 
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applienble ‘fo. .vaeu es += kaetied 9592-15 
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(EFS. 10) 0] OE ee a ee nn ea 9563 
Olbae COICO MMAE NOT Faris s avers, seas d Siereicn noc 9578 to 9580 
EES Le i a nn 9556-1 to 9556-13 
OR kG oa’ kind es on oa 04 5 64% 9556-1 
OCABAUING ONT 9 Bina a scssch « 000-ei 6.0 4a mnie 9556-3 
WECILS Chea ryan rsh ayo « eth co er@eeeias eco 4 a 9556-10 
ROTTS se BUCHOLEEY | nsec ole vperm-nt s marewwie 9556-11 
contracts Of, authorized... ...6 6 s.cscee sawn 9556-1, 9556-9 
Ikon (eo. fayck hh (0 Ee ee ee ee ee ae 9556-2 
pending organization ............... 9556-12 
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AMV CT ALE SEA GOT OMe. atgiec.svo.cieo's 0.0 « oon’ eennlg 9556-6, 9556-7 
iNateleuayGe a cabeveh Uk een let fen i i i ia ~ 9556-5 
penalties for violation of law............ 9556-13 
superintendent of insurance 
Cs Gi te MIRE, (ae MPI Ea a ci SS dees 6 > face «ae in 9556-3 
PA TAM I OTE ian oan § Bohl a wide aipieimscacie 9556-8 
{SETTER OW ALES 100 DRS GaUR Ye a a a 9555 
MUCH LINEN Cette awry wee A nc aay Cassa Kw vend 9590 
i a aE ag ha i Bg ws aims «acne. 9590, 9535, 9532 
RMR CTG Ce hee es yd 0. a as ond a winnie oe 630 
Stock, see Inswrance Companies other than Life 
Tax on, for fire marshal’s department.......... 841 
Unauthorized insurance, see Inswrance Companies 
other than Life 
IC ENS EE i CS Ae ee a oe re oe 9583 
FIREMAN’S RELIEF ASSOCIATIONS ............ 10176 to 10178 
PNGH OTT CLOSE Bate erste Sean cal Veg igs aie td so lol cbt = 10177 
SE a cer ce! en ne an 10176 
RenMe ROTA) OF CHURLECS os ou ck urcumidnis das'e<xwk od 10176 
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IN Sete ie re SING, ei a Wid wks ows 10178 
RUMEN ICME erie verb tae: «tal xe aes cabal 10177 
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FISHERY COMPANIES— 
PICMPECEAO ELIE S ote ets Poe tse sc cee ola es ee an . 0174, 10175 
LPG aie cet erator Fl CU es Bile ee 130 
FORECLOSURE— 
SE A ae re ee ae 1110 8682 n 
SPP GOS POTAUG WOTEER IO” boii sieis siel'es asic cia eae oe oe 1152 8705 n 
BAG HLOMGITOOLOIA BUREN Ftp Sains ticio Wns sds 1152 8705 n 
sale to trustee for bondholders............ 1152 8705 n 
sale to bondholders, sheriff not entitled to ie 
POUMGRGG wre epee 0% bk ops Se cs ewes 1152 8705 n 
eeerGN CORPORATIONS) 0 ocdccceesice. Ses he's 178 to 194 
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Actions by 
certificate required, to maintain........... 178, 187 
pleading compliance and non-compliance. ... 416 187n 
pleading corporate capacity ..........++--- 416 187n 
pleading corporate capacity in appropriation 
CASES PS CR coh feelers leita clic Setter etree 417 187n 
Actions against 
on cause of action arising in another state 179 n 
VEDIUG a) se tne Sis he sat rete ayer ae enor a seals 11276 
removal to federal court, waiver of right. 429 194n 
jurisdiction of Ohio courts...........++.- 179 n, 11290n 
Agent, on whom process may be served 
to ‘be designated 22.2. Jey ees seiees ete ass 179 
to maintain office or place of business...... 179 
service on, confers jurisdiction, although 
cause of action arose elsewhere........ 179n 
death or removal of .........eeeee ee eeees 181 
aglaw | ne wont sono yao GUID apo I 11290 
As “persons” and “citizens” under federal con- 
stitution ‘and’ Jaws \.0.-0.- ce .mes eee 428 
Attachment, against 
in common pleas court .......--.+++e sees 11819 
before justice of the peace ............-.. ~ 10253 
exemption from ../s/i.osa's ooo w cles velo eivtw's 186, 11819n 
affidavit for, must negative compliance, 
WHLGTL > sse/als we ht eceteie tisheuencis etn eee ON eteretic = 11819 n, 10253 n 
ORG! he) a ic Pee Oe ee ie oe cea er eo eee 11276 
Banking business 
transaction of, by foreign corporations, pro- 
HEbIGOd a:i45 54 are es i se we oie eet 9796 
excepting loan of money ............- Arran 9796 
Building and loan associations .........-..++: 678 to 681 
Business 
“doing,” or “transacting” in state, what con- 
BSUIDUGOS Mate ot ee ccs etre eto ol a seael calla) cas 423 
must be lawful for Ohio corporations..... 409 178 
professional, can not enter state to carry 
Ty | I APG A Re eae 409 178 n 
real estate, life in Ohio limited to 25 
PORTS. Fav caust nRs when PRIS ane eee 409 178 n 
doing, in Ohio without qualifying, conse- 
GUMCIICESS "Seas eincie re cries He sierra 99, 426 
wholly transacted in other states, legal ex- 
istence not affected: ..6...0s0tessneoue 427 194 n 
By-laws of, are similar to regulations of Ohio 
COrPOTatlons< y! <-5 Weta hohe ween em rans 58 
Campaign contributions, affidavit as to......... 5522 
Capital stock, increase of, additional fee on..... 185 
Certificate from secretary of state } 
license feat law <a. Lier. eon eae eee 178 to 182 
franchise ‘tax law blracsbtee ne oc ss eae 183 to 192 
what corporations need not obtain....... 188, 5508 
certified copy of, as evidence of in corpo- 
TAULOM ce oc ete terse Nanette ci ere ieee eee 190-1 
failure to obtain, effect of 
action can not be maintained.......... 178, 187. 
On contracts meme ene ee ree eee eae 5508 


FOREIGN CORPORATIONS—Continued. 


INDEX. 


Certificate from secretary of state—failure to 
obtain—Continued. 
ouster by quo warranto 
penalties for 

suit for 


for failure to make reports or pay taxes 
obtaining of, by corporation not required 


CLONE oe RL ae 
Contracts, validity of, when certificate not ob- 
CUM OES RRS NTSC och ee ee 

BN ANmMOON aie heer Ae) oh 422 
incorporation in more than one state, effect 

Fog Oc ae rate Ser a a 422 
domestie corporation does not become, by 

qualifying’in another state ........... 423 


See Meer emP erate eee rane: a) ee Ciara, wie i wa ere 
BSE See ree ORS ele eae 66a eee) ey ae ee 


Te eae er eye vey 


initial, no-par-stock GOrporationi.........- 
annual 
report to tax commission 
first report 
Ohio proportion of capital stock....... 
method of computing 
investigation as to 
effect of erroneous compliance 
amount of 
par stock corporation.....:...... 
no-par-value stock corporation.... 
payment under protest........... 414, 421 


PAGE 


2399 


SECTION 


194 n 
182, 186 
§523 
191, 5523 


187 n 


181 
6394 
5509 


186n 


11976 to 11978 


641 to 643 
5437 


178 to 184 
182, 186 


614-73 


9090 n 
ATta13s. $2 
614-73 


180, 184, 185 
188, 176 
8728-11 


5499 to 5501 
5519 

5502 

5502 n 

5516 

5502 n 


5503 
8728-11 
194 


2400 INDEX. 


FOREIGN CORPORATIONS—Continued. PAGE SECTION 
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failure to make report, pay tax, ete. 
remedies, penalties, ete. ........... 5507, 5509 to 5513 
powers of tax commission......... 5516, 5461 
GFRPRIBDGS, SS. ogc. i5 > mie dine Sasi ane cen ees renee 11819 n, 186n 
Insolvent 
involuntary bankruptcy, when subject to. 430 
preference by, remedy in state court........ 430 
wind up business, jurisdiction of Ohio courts 
£0 3 dso Sa.escas aie eines baer nies 430 
assignment for creditors by, effect on prop- 
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Internal affairs, power of Ohio courts over 
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stockholders meeting, will not order........ 426 
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accounting for money wrongfully exacted 
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inspection of books by stockholders, will en- 
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Jurisdiction of Ohio courts over 

when not doing business in Ohio......... 11290n 
on cause of action arising in another state 179n 
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Of subscriptions, for non-payment............. 8674 to 8676 
WIVED Of VISIT (50). csehe rere coterie ems ota le te teteter ioe 1085 8674 n 
injunction against ..........+.es eee ee eee 1085 8674 n 
Notice OF SAIC edi. cy Seimercrn cetera ee eres ee ee 8675 

LOTIN GOL ope a aiclert Rosen peroicls Menem eset reset ee te 255 
Of charter (see also, Quo warranto) 
QS a Cerensey bO.SUDSCLIDET) petcte ore arsteett reel 1097 8674 n 
for failure to make reports, or pay taxes... 5509 to 55138, 5525 
for violating anti-trust act ............... 6400 
Of bank stock, on failure to pay assessment to 
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preferred stock clause............... 110 
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provision limiting each stockholder to one 
vote irrespective of stock owned....... 121 
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advertising novelty company .......... 122 
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amusement park company ......++.... 123 
architectural company -..0+..-.s....- 123 
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building and loan association.......... 124 
building company .........++ssereue- 124 
businesss college” ce fie vst o terererer one 125 
butchering company .......+-s+e000.- 125 
COL <COMMP AMY! arp eaene tov. sete weohagt el opr enauiete re 125 
clay and bricks company = y.rsr0 steisetsteeens els 125 
COR COMP ANI: 2 aye le ache eens eters 126 
coal company, another form........... 126 
collateral loan company..........+.+.. 126 
commercial rachool, 2722. «ves dares ois ots 126 
common carrier company ............ 126 
construction company (38 forms)..... 127 
cooperage COMpaNy 2... 6... wewtew es ess 127 
co-operative store company .......+..- 127 
dairy: COMParly, 2 arp sponte tere 128 


directory company ......cecesseseess 128 
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FORMS—Continued. PAGE SECTION 
Articles of incorporation of corporation for 
profit—purpose clauses—Continued. 


dock and warehouse company ..... peep lag 
driving park company ......... stews Lae 
GTUP BLOTR) COMPANY 6.566 eee ve acd 128 
dry goods and notions company........ 129 
electric light and power company...... 129 
elevelor company oo. 0. eis sess teen Lee 
embalming fluid company ............ 129 
engineering and construction company 130 
GOR e COLMA Wire| Me'sns cue ate used als «ove 2 130 
fence company .......... is an ieiearee MO LOO 
foundry company ......... ielehs Aone 130 
Aish: COMPANY 6 eicdcm a's Sie See eee he 130 
freight loading company ............. 13 
PUPMMvaner COMPANY «x. Vives 68 0a bs 131 
gas and electric company ............ 131 
MACUTA?. GS COMPRNP Ms isi i iis oe 145 
STUMGIR) \aas-cOMpanye ieee es C: 13 
general store company ...... eve ces BOM 
glassware company ............. tc ee how 
greenhouse and nursery company...... 132 
Heating. company ...0,.s0.<<% ae dielitey Wa 
hotel. Grd) restaurant: si... eeu we Wes 133 
insurance companies 
life, accident, ete., company..... 133 
fire insurance company............ 134 
mutual insurance company, lia- 
bility, disability, ete......... 135 
mutual protective insurance asso- 
CENULODH antonio e Kes ve SG 
mutual protective association (life 
Mn aserdentyi” Mie. sodas Wak: 137 
live stock mutual protective asso- 
Baton yw Sou, SuiceesuNes eee 
eredit insurance company......... 137 
interurban and street railway com- 
DALY set « Right Wena ts ts Cane eee 138 
iron company ....... Barat rete ares kos 
light, heat and power company........ 13! 
live stock company ....... sia eves Ane 
loan or discount company........... 13¢ 
lodge building company .............. 139 
lumber company ............ Jdece acs 240 
mail order company ......... raters ALC) 
mail tube company ......... S2SS Sea aaO 
manufacturing company .............. 140 
market house company .............. 141 
mausoleum company ...... ee) ee 
meat market company ............... 141 
men’s furnishing company ............ 141 
mercantile agency company ...... iis 5 Led 
mercantile or trading company........ 142 
messenger service company ........ oes 142 
millinery. company ... 05.0%... ats ated MeO 
Wii line COMIBERY Hos. Sie wes ashes 
mineral water company ............. 143 
PURI COT DIE Wolk hariidianigia'<ichiin's Wwe e 143 


motion picture company ............. 144 


2404 INDEX. 


FORMS—Continued. PAGE SECTION 
Articles of incorporation of corporation for 
profit—purpose clauses—Continued. 
motion picture company; another form 144 


musical instrument company ......... 144 
Ohio river bridge company. ...:....... 144 
oil and gas company (2 forms)...... 145 
orchard’ land, company. aces = oss «see 145 
patent rights company (2 forms).145, 146 
pipe line company .........+.40-- ne eG 
pottery company ......s2 eee e ween wes 146 
printing and publishing company...... 147 
publishing company .......ewses ess ons 147 
railroad COMpany, Peviiscevieisietsin ar 147 
Teal <estater COM PAN, sec eusierenetemnens tenes eee 148 
sales agency COMPANY. ......2eeesee aes 148 
sand and gravel company. ............ 148 
sanitorium company. .conccoreedenh ae x 149 
sanitorium and drug company ........ 149 
scenic railway company ....<........ 149 
SECUTIMES COMPANY Mepis. aetentte mils earls 149 
SCWEFAGES COMPANY, s.nisiecess yee a >t wsaiele wire 150 
SLOCK yard (COMP Any msien susie ttei- iain te 150 
taxicab and garage company ......... 150 
; telephone “company. .cicisnus diehicmlewes 150 
telephone company (local) ........... 151 
telephone company (mutual) ......... 151 
tennis: club: cOMpPANY, .dicis/aienisioun lnwiewe 151 
Theater? CONMpaMly, aieian ian ems lererai on are en. 151 
title guarantee and trust company..... 151 
towel ‘supply; company... ave Uieans a 152 
transfer company) 4. secu heise tdehees 152 
undertakino comp anyncki mbes kee ok 152 
union interurban depot and _ terminal 
COMPATiVes ies lee) Saves ath Bede eth ae 153 
VeESSeEl KOOP AV «+, srvosrericrese'e our ly > Sede 153 
WATCHOUSE COMP AN keg rtce seer tern eels 153 
waste paper and junk company........ 154 
water transportation company 
(Ba Lorms,) sy aceiegsisteseeieies sega eee 154 
WALEIWOLKs) COMPO cs, y-cemwichen oleate ce 154 
WeCkINP | COMPANY. o.ses, +,55-,409 eee eR” 155 
Articles of bank and.itrust company, «sek ante 155 
Articles of farmers co-operative association... 156 
Articles of union depot company .........+.... 157 


Record of organization proceedings of corporation 


for profit 
(1) Proceedings of incorporators.............. 158 
(a) order for, and waiver of notice of, open- 
ing books ‘ofssubseription pisses ae 159 


(b) notice of opening subscription book.. 160 
(c) order for filing statement of exemp- 
tion of stock under Blue Sky Law... 160 
(d) statement for exemption of stock 
undersSlueasSky. U8 Was. ws sees 161 
(e) order designating one incorporator to 
receive payment of installment on sub- 
ROVIpPtions: ..0' s wus ata wwideaws. sade 162 
(f) subscription book, |.2senies On eae 162 
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FORMS—Continued. 


(3) 


Proceedings of incorporators—Continued, 

(g) separate subscription blank.......... 
(h) certificate of subscription of corpora- 
(i) certificate of subscription, corporation 


(j) order for first stockholders meeting... 


Proceedings of stockholders’ .............. 


MOORES on we eye ee? Wiel cee el oe 
(c) minutes of first stockholders meeting. 
(d) regulations of corporation for profit. 
(é) regulationsrot acclilbs ssc es... k.. 
(f) assent of stockholders to adoption of 

FOC UCeLICInE No Waa ke ee 
(g) certificate of election of directors... ... 
Froceenings. of. direstoreg °.00'0 55.6.0. 000'0. 


(a) minutes of first directors meeting..... 
CW OORial OF CIPOCLORR =. F7) e laa ce lel 
(ce) by-laws of corporation for profit... ... 
(d) resolution authorizing compliance with 
Blue Sky Law and disposal of stock. 
(e) resolution of directors accepting prop- 
erty in payment for stock ............ 
(f) resolution fixing the price or consid- 
eration to be paid for no-par-value 
WOUND. SEGOtE Cn. ees see ae aes 
(g) certificate of payment of stated com- 
WOM ABATIY AE hd Sot atldatdein giclee ceva « 
(h) resolution of directors authorizing a 
bonus of no-par-value common stock 
to purchasers of preferred stock.... 
(i) consent of stockholders to considera- 
tion receivable for no-par-value ecom- 
VTE Sg 2 a oD Od a ee 
(j) certificate of exemption of stock un- 
QGpe eee CLUB W ONS. . nce ck et vs 


Reorganization into no-par-value corporation, 


PPOCHGCSI GE ead cians aka hae a eae 
(a) notice of stockholders meeting....... 
(b) resolution for reorganization......... 
(ec) certificate of reorganization.......... 
(d) affidavit of president and secretary.. 
(e) approval of commissioner of securities 
(f) sworn statement of assets........... 


Amendments to articles of incorporation, pro- 


ceedings for 
(a) waiver of notice of stockholders 


os egg 1k TO Apa: BA A rr 
(b) notice of stockholders meeting ...... 
(ec) minutes of stockholders meeting ...... 
(d) resolution for amendment of articles. 
(e) waiver of notice of amendment........ 


(f) notice of amendment ................ 
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FORMS—Continued. PAGE 
Increase of capital stock, proceedings for 
(1) before organization 
(a) .consent..of subseribersm acne 205 
(b) certificate of imcrease ........... 205 
(2) after organization 
(a) waiver and agreement to increase 206 


{b) notice of stockholders meeting..... 207 
(ce) resolution for increase ........... 208 
(d) certificate of increase ........... 208 
increase by preferred stock 
(e) written assent of stockholders..... 209 
(£). certificate .of increase... 2... ...- 210 
(g) waiver by stockholders of right 

to take increased stock.......... 211 


(h) certificate of increase of capital 
stock of bnilding and loan asso- 


CLA TON Avwmseyuncieue hye teeyaoaa tena 211 
Reduction of capital stock; proceedings for 
(a) eonsent of stockholders .......... PALE, 
(b) resolution: of ‘directors: 35... +0124. 213 
(@) CY CHICA tC L as soe tcecke crake becbonathea hess 213 
(d) certificate of cancellation of pre- 
ferred stock which has been re- 
COOMA: ic crep tyes mics, auharobogeteenictos eee eee 214 
Sale of entire property and assets; proceedings 
for 
(a) minutes of directors meeting...... 215 
(b) notice of stockholders meeting. ... 216 
(ce) waiver of notice of stockholders 
MOOUDS 9G he sass Goya sae 217 
(d) minutes of stockholders meeting... 217 
Dissolution 
(a) call for stockholders meeting.... 219 


(b) notice of stockholders meeting.. 219 
certificate of 


(ce) corporation for profit........ 220 

(d) corporation for profit, no in- 
stallments of capital paid.... 221 

(e) corporation not for profit... 222 


(f) certificate by incorporators of 
abandonment of purpose to 
FOTN! (COTPOTATIONG Waar ear ocee 222 
Foreign corporation 
entering state, statement by (G. C. 178). 223 
entering state, statement by (G. C. 183). 225 
entering state, statement of corporation 


with no-par-value common stock..... 228 
certificate of appointment of agent...... 231 
statement of increase of proportion of 

capital). ss scahebeeht mots. 5 ae sinktop et tes 232 
retiring from state, certificate of ......... 232 

Corporation not for profit 
articles of ,incorporatiann Gis swws uulenas eos 235 
purposes clauses: 1.2.s sien enieny emertee: 236-244 
associated. Charities igisverse 1 a0KaN aun ts 236 
association for apprehending horse 
ERIGVES «6. 2%, 439 eee biplane 236 


athletics Club... asks stato ee eee 236 


SECTION 
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Corporation not for profit—purpose clauses— 
Continued. 

athletic club; another form ...... ene 

bullders’ exchange: «vi ivhecei sees ae 

CONOOMGl Um rs Oy alate «sie leis iuls-c ete on eae 


CEMCLEDY RASSOCLAatIONG. sen ss. 5542 25) oo. 
chamber of commerce ............ 
charitable trust; corporation to admin- 
LB COU MAR Tee ae Gets abule eee ie eis ne take 
Chautauqua assembly ................ 
church or religious society......... Bor 
club house corporation ............... 
COllege Ny Seer, ae see elas eetsta ener are Wer 
consumers league (ruling organization) 
deaconess home ...........-.... ee 
PAM) Ve GRBOSTERION” dis ios hatctas S KR vee 
farmers institute society ...... erate aes 
farm laborers association ......... ae 
Tree loan saasotiation® .. rxses on ee des 


home for indigent and aged women. ... 
ROBT URS ators Oe care oie aes ate at eae 
improvement association ......... shai 
law and order league ............ wanes 
merchants exchange (leaf tobacco).... 
MBE rele GLa ies arataiery Stet Wey 45 wan 
musical club; another form ........ 
mutual benefit association of employees 2¢ 
benevolent mutual aid association... ... 
Politica Club eaccecasciat ¢ 3 Bade i, 
PuUlign meng ee Be AL WS Recke 
retail merchants association ....... Aa 
SOLU Grer me eta arae ve wide cic dd Fa A oy 
social and improvement club ..... Sa 
social settlement association ....... store 
yA CLIN Ao ETL a os ae Sear 


young men’s christian association...... 


complete articles of incorporation of 


(a) 
(b) 


agricd Mural ROCiebhy <2 se oc24s.2ci. vena 
township agricultural society ......... 
charitable trust, corporation to admin- 

TROT RS Sia eee OSes Seer ee 
endowment fund corporation ......... 
fraternal benefit society .............. 
society for prevention of cruelty to 


CEERI Berea AT he oe a is wl 
Organization record of corporations not for 
EGR eee eis ooiy gis oiicc geist woes 

record book ani members’ signatures, 

249, 

minutes of meeting of incorporators for 

eleGtion Gr mrst trustees oo .se.. . 5... 

Path: Of AIMELeES (oy aoe ee. vee 


(ec) 
(d) 
(e) 


WORUIA COR eer racers este set neo e «mms = 
written assent to regulations......... 


Miscellaneous forms relating to organization and 


management 


resolution of directors for call on stock sub- 


RGFIDLOUA Sete gs scar ale awe Sth 


notice of call on stock subscriptions few stab 


PAGE 


DO DO DO Oo 
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FORMS—Continued. PAGE: | SECTION 
Miscellaneous forms relating to organization, 
ete.—Continued. 
notice of sale of stock for non-payment of 
CALIS Rem. (5 ca cae net pe kos miei ORSON 255 
receipt for installment payment on stock. 256 
transferable receipt, for installment payment 
Ot StOOK ain os arn 2s a ole OMe eR o+. 206 
transferable receipt, assignment of....... 256 
certificate of common stock, par value... 257 
certificate of common stock without par 


AZ Abilene eames SC ns sh Uo 258 
certificate of preferred stock .......-.+.-. 259 
certificate of stock reserving lien to secure 

indebtedness to corporation ........... 260 
corporation calendar ..........+ssseeee es 260 
Stock TecOnds yeas boul: enereat a seo tions en Pee 

transfer book or stock journal ........ 264 

stock ledger ......ses serena eines eens 265 
proxy 

one specified meeting ........-.++++6.- 266 

all meetings within specified time...... 266 

POTICT RG soe 6 pin 6 ihn ni 9[k miele caine ate Sov 267 

TOVOCALION OL” cicists 1 nce ooiolerencterons errands 267 
stockholders meetings 

BUMUG | wMOCLCE Olu wesius vue 4 isteanieteres eats 268 

GUNUA] se MINWEES . svn wusrausp eesdotedovsrens eve ere 268 

Briel DeallOt he seveie teas selon temic en 270 

annual, inspectors certificate of elec- 

TON co nyse so wha trec are aaaverenes eet oie keene 271 
special, waiver of call and notice...... 271 


special, call for, by stockholders, ete.. 272 
special, call for, by resolution of di- 


TOCUOTS 0” 6.045 syoai tue ects eis eo TeLs ols 273 
special, notice «2.2. ce sceebo wares asin s 273 
special, minutes .......sseesesecee ens 274 
amendment of regulations, assent to.. 275 
amendment of regulations, resolution 
0) aie arn aera nyse Spire 8S AT = 275 
Directors meetings 
TEQUIBT, MOCICO Pe wias «peice hee beranied ris. ET? 276 
special, call: for ....cn seve sees ne rr cys 0 gs 276 
special, MOtICe. 00. oso .+ damremey nam Hagege bepy 276 
special, waiver of notice .....csseeesee nes PHA 
WOINUEOS . .oreh > ang ote © be see eS hee 277 
resolution authorizing compromise of claim 278 
certificate to trauscript of minutes......... 279 
certificate by secretary to resolution....... 279 
resignation of director or officer........... 280 
resolution filling vacancy caused by disquali- 
TOUbLON . -a54> p erste na teks ee ee 279 
resolution of directors, accepting donation of 
treasury stock... a «5.50.09. 50% + eganhiere 280 
donation! (of; treasury, St0Ck? 245.085 «955m one 281 
resolution of directors, ratifying unauthor- 
ized act Of OfIGG? ..9 avisss io s.4 0m wesley eos 281 
resolution of directors declaring stock divi- 
dend. ....). tiws Sapien Pita aos 281 
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-FORMS—Continued. PAGE SECTION 
Miscellaneous 
Avice OTaeree MRK. SP a | Ci Mins oh Lop 
dividend order, permanent .....2.0.¢.6... 283 
directors, increase in number, resolution of 
gteckliolderaifor 220552322. 8 er. 274 
application by corporation for re-instate- 
MAY OVUG Mevareene iets fobel eters) sl ef os acess ava Meare OR 283 
escrow agreement under Blue Sky Law. 284 
railroad consolidation agreement .......... 285 
railroad consolidation agreement, another 
POTTS, We aE a a PPPs Teter cme Oe 
lesserotormilrand piwNiee, a2) 292 


release, by property owner, to railroad com- 
pany, of damages for occupation of 


BEREOE Cae Pa Hy a Sa Ale, Het 296 
deed of land to interurban traction company 
for railroad purposes ....... chet ahs 297 


deed of right of way to railroad company 298 
consolidation of religious societies, agree- 


LOT Udine seer re eetsi Ty stom tele Bir rete ce 299 
agreement to subscribe for stock in corpora- 

tion not ‘yet ‘organized \).....e009es 2S. 300 
stock pooling agreement a oe 301 
Vous iruciwearmeonient) . 440000. 0 ee ol. 303 
consent by corporation to use of similar 

name by new corporation ......... 20. 306 
deed ; general warranty, by corporation..... 306 


acknowledgment by corporation. .307, 335, 384 
bill of sale by corporation, of assets, ete., 
with agreement of officers not to re- 


ORAM Meh DMGISOSS sain: sis sect riwennes Meee 308 
option on manufacturing plant ........... 309 
option, by corporation, on manufacturing 

ici neaeties <1 aon o aR Medes Oo, SSS 310 
option, to purchase SEGRE .  gawate lists Oe e313 


option to purchase stock at “book value;” 
certificates to be deposited with a trust 


COMME APN Vaarmemar creates aie kieett oo) stabs wile, sip at, & olo 
option contract to purchase stock, if vendee 
DGSINES wbOmbOSEL Ls Sohn satin ix activa rd a eT 
option to deliver stock (a “put”)..... wae LS 
option to purchase stock (a “eall’’?)....... 318 
bond to corporation issuing new certificate in 
lieu of certificate lost or destroyed..... 318 
bond of treasurer of corporation ........... 319 
COULRLCER en Obomeyte Pawan cu ati weae aad... 32 
collateral note, another form ............. 321 
SYNGIGHLO- APTBEMONE Wisco. . Sli wc ded en's 322 
Underwriting agreement ..................... 33 
Underwriting agreement, another form......... 333 
Power of attorney Toamanaoinmtarentss) s.ios1...- 335 
Bond issues 
resolution of directors authorizing......... 336 
resolution of stockholders ratifying. Sere 338 
written assent of stockholders to. issue of 
EON WOTEI DIE DOMES tcrenctee cnc nncretcdeenehe See Ese) 


GOuUpOn DONT aN es vin Sarees Se ee Tie SOMO L 
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FORMS—Continued. PAGE 
Bond issues—Continued. 
deed of trust, or mortgage, by corporation 


Loe OE Meer A eM ro Opto fico 6 339 
bond pooling agreement .......0..-.s000:. 385 
bondholders agreement, corporation in de- 

fault. for interest: ia pers nikis wens wea 390 


Life insurance policies 
standard forms prescribed by statute 
“ordinary” or “limited” payment....... 
CNAOWMENGK hi oS seyo acter art nee 
“ordinary” or “limited” payment life, 
fixed survivorship annuity........ 
endowment, fixed survivorship annuity 


FRANCHISE (see Streets and Highways; Street 
Railways; Interurban Railroads; Elec- 
tric Light Companies ; Gas Companies ; 
Water Companies; Public Utilities 
Commission; Public Utility; Tele- 
graph Company ; Telephone Company ) — 


Corporate 
DAbUPS OE. ais l5 Mere hle ack ert ee aoe Coe Oo 932 
as. propely 3.2% ces eee Oh Bele eee 402 
taxable in addition to property tax......... 402 
mortgage of, by railroad company......... 1241 
Foreign corporation not to be grantee or trans- 
fered: of certain «sic. csi. 5 ots See eee et 
Forfeited, for misconduct of directors or officers 
liability of directors and officers .......... 
Power of corporation to dispose of 
franchise to be corporation ............... 952 
judicial sale of, of mailroads i. means 
franchise to operate railroad ............. 1241 


Quo warranto 
for unlawful exercise or usurpation of..... 
for ‘abuse misuse tete. ays ahassrace cee ee 
for exercise or claim of illegal............. 
for non-user for -five ‘years <5 i370 du eGo 
judgment 
of ouster from corporate franchise..... 
of ouster from illegal franchise, ete..... 
discretion: Of cOUYE, Whiiciwii tsiggamis see 
Value of, to be capitalized at actual cost only, 


by publicxutulity gene: 7st... us eeeeieree 
In streets 

permission: £6. occupy; dsya ee aa Aen 708 
authorized by legislature, must be......... 707 
defective, effect of curative acts ........... 707 
unconstitutional statute, grant under...... 707 
ordinance granting, requisites of .......... 707 
delegating power to administrative board, 

O° PARE ciiss sh cewbis Ba vcs Ue eee 708 
a8 a Contract (2.3 .qte ganda eee te 708, 722 


SECTION 


9412 
9413 


9414 
9415 


9416 
9417 


8627 n 


8793 n 
614-73 
12341 
8627 n 


9079, 9075 


8793 n 


12303 
12304 
12304 


12304, 12323 


3714 n, 


12323 
12324 
12324 n 


614-59 


3714n 
37140 
37140 
3714n 
3714n 


3714n 
3768 n 
37140 
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FRANCHISE—Continued. PAGE SECTION 
In streets—Continued. 
SEE AV OUR IGMWREEN ye plinth 26d dala ou aedd cou 1594 9320n 
exclusive, clear legislative authority requi- 

PLS UCT Ret samen nodes aeNiy, 709 3714 n 
duration of, wheu no time specified........ 709 3714n 
grants of, how construed................. 710 3714n 

rule of strict construction............. 710 3d714n 

conditions precedent or subsequent..... 710 3714n 
as to time of construction............. 710 3714n 
conditions in 

presumed to be reasonable, when....... 1596 9320 n 

annual payments, by gas company... ...1595 320n 

percentage of gross receipts....... 1596 9320 n 
invalid conditions in valid franchise....... 710 3714n 
invalid 

injunction against exercise of. .1468, 1478 9101 n, 9105n 

Whaetiderects a TONder 2 ss /auwiasw.sacecss 3.08 711 3714n 

estoppel of municipality permitting ex- 

CRIES GAs. sioxinl's's: Rees tohie Owe Li nid 4 7ulal 3714 n 
estoppel Of, grantee .... Nostaeieees ad 712 37l4n 
expired, rights of corporation ............. 713 8714n 
expized, title fo property .. cx. x saidate's Ws as . 713 s714 1 
expired, duty to continue service.......... 713 3714n 
interference with, remedy of holder of fran- 

RI CR ain ah Gn xin ie coe oe: 715 3714n 
POU CGT REDE tae see alg Acca Gress k oo < ods ROR lok 712 3714n 
Woe Ome Oe AO OOo aims Cone eu aed e’d 712 3714n 
SHEE SR OE eid ai5ecis Aga kDa DAR SUR oon: 1241 8793 n 
required, gas or water company........... 1594 9320n 
reqhired, street: railway. ....... 0.086. e6 ea 3768 
required, telephone and telegraph com- 

TPS Sete hae terre ek MRO Hered & whee 1523 9170n 

PPT OT AEEOME TIAN ioc Res Peete 8 ey iave ord 9178, 9179 
required, electric light companies ......... 9193, 9195 
MOWUITSG, THUG es. Se isctin Wk dled 26 «bias 0k 8763 

Pipe CMT ROTINOL Sh Stes a era's Ua v vse. 2 8764 
remedies 

of municipality to enforce obligations 713 3714n 

of municipality, where streets occupied 

SRE CRON, Oe hci Mi oleel ss ug xy x's 714 o71l4n 
of municipality or taxpayer, where fran- 
SITE MAME Sl wid a. w <hr Waad dae 1468 9101n 

of unsuccessful bidder or competitor. 1469 9101 n 

of abutting owner ............ 1469, 1478 9101n, 9105n 

Of ‘holdeniofuitanchise .. 6.6.0.6 ses scus 715 3714n 

of third persons under contracts....... 715 3714n 

of citizens, to obtain service.......... 715 371l4n 
renewal, determines rights ............... 127 3768 n 
indeterminate, to street railway........ ... 4000-1 to 4000-15 
grant to gas company, does not prevent 

municipal: planhe = eC Iu eth ads PLS. 3990 n 

Re Pae tr Cee bet tee Pies OE PCR eos oe vials bid ve oevsews 5495 to 5520 
(See also, Tax Commission; Taxation; Excise 
Taz.) 
Amount of 


Ohio corporations 
WE com ViculIT OSLO GE 2) 63.15.45 +. « «eats ene 5497, 5498 
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FRANCHISE FEE OR TAX—Continued. 
Amount of—Ohio corporations—Continued. 
with no-par-value stock 
foreign corporations 
with par value stock 
with no-par-value stock 
saving in, by low capitalization 
Report to tax commission 
of corporation for profit 
of foreign corporation 
failure to make, penalties and forfeitures. . 
failure to make, powers of tax commission. . 


wie wn se ele @ Ss 6.@ & Cle 6%. 


8 ORS Spelt eve be 


eels = a ee) Wheto te) @ (6 6 exe 


aha) ef8? 6. 8 6S) S Spe ee hele Bele 


PAGE SECTION. 
8728-11 
5502, 5503 
8728-11 
27 


5495 to 5497 
5499 to 5501 
5507, 5509 to 5513 
5517, 5461 


failure to make, compromise of penalties... 5524 
first, of new corporation, when made....... 5519 
first, after increase of capital stock........ 5519n 
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dissolution or retirement, without certificate, 
does not exempt: 114 545.06 VEPs 5520 
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to enjoin misapplication of funds..,....... 
agent for service of process .............. 
Servicwon, nowdunde Se. wie leeks... 
PISANI, Clima LOPE Sees es dob a vee als 
for injunction, receiver or dissolution...... 
Age 
minimum, at which old age benefits may 
I ek eG bead das disie es 
restrictions on, of beneficiary members..... 
Application 
Sigtied by applicant rte cesee sissy eerste wrehe eres 
PRIS ANA WEreae ere SPELT od aks 1745 
Gam, COteMatrncna artnet ALTA. 24 Feed 1752 
is part of contract with member .......... 
secured during organization .............. 
Articles of incorporation 
as a part of contract with members........ 
PLOVasOns requined? Wis PPT A eG aed 
SELIG Maree aet etre cnarvatets CMPLD Oaks Ov a diel 
WE COMICIV OU WET: i diie oie v's v wae ae dete COE 
PRET OF MME REACT Tee Aes wivindaSebw-avves oh 4 247 
Assessments, see Periodical payments below 
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Beneficiary 
who may be 
AtALULOT Ye Testrictions: A... sie ers. Yee 
further limitation by society ......... 
MESIGNATION) By AMOHIET ei ocepce casa lise’ ovorarsterere 
Gang Oly Py MEMLER isis CURSE. ce 
MEW GE OR Heh RACE Kale essen nak on oly ERS 
no individual rights in certain funds....... 
creditors of, exemption of benefits......... 
Benefits 
see also, Beneficiaries above 
ORGY 2c caterer. Mees ie Cae he a be Pew 
physical disability, resulting from disease, 
accident Or -6ld ape Fier iii Sea ee 
to be based on experience ............ 
funds for, to be kept separate......... 
minimum age, at which payable........... 
p03 ge se 8 Sil ee 
for monuments or tombstones............. 
extended and paid up protection........... 
SULPENGEY: EYINTICR ea ees coxa Rk ee 
WONG. "OR, GOT UIMEALOS urn eiaatels a Wstaete 5 
members and officers not individually liable 
BOR? Siig PARTE torte anne Stale a cae chee wre 
Cer WHUME “Mibt EGy PAI Yih enla iit wis deere W's 
amount to be stated in certificate.......... 


exceptions as to commercial travelers. . 
assignment of, by beneficiary, after death 
OLPIMeM DET RAP Meee es Liew shod sleds 

exempt from claims of creditors, when...... 
Branches Lor childrom erawsene S. fea. Louk 2 2 ea te 
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Business 
conditions precedent to beginning of 

by incorporated society .......:....% 9473 

certiticate of compliance with laws..... 9473 

license of foreign society ............. 9477 

agent for service of procesS........... 9478 
(hel Moe oneal Sosa soc asysdcaca sods 9466 
discontinuance of, charter becomes void..... 9473 

Certificate 
forms of, to be filed with superintendent... 9473 
effect on, of laws relating to insurance poli- 

OL ae rN y Geert ocd aioe coger cn 9465 n 
surrender value, when may be provided for.. 9466 
loans on, when may be provided for........ 9466 
on lives of ,children «. swaideens «<hieue Geese 9462-1 to 9462-6 
who may be beneficiaries under............ 9467 
provisions prescribed by statute 

AMOUNL: OF POEMS tee peut ity ae 9469 

certificate, articles, constitution, ete., to 

constitute agreement ............. 9469 
other provisions in 

BUNCIDGe, hs. eevee edactaseeur weaken aeitedeeke 1753 9469 n 

occupation of miembers «...6isecs0.0.. 1753 9469 n 

forfeiture of, for default in periodical 

DAYMEN CSiss ee eereede odie een 1753 9469 n 
submission of disputed benefit claims to 

society Uribumals. ar, -husteie reer 1755 9469 n 

need not contain constitution and laws.....1752 9469 n 

VONICTICS OM 2c. touc ros Foe Sea 1755 9469 n 

THibUNBISeOLeSOClOby wei eee ee 1755 9469 n 
defenses ‘of -Beotety wuis sibs Hehe soon ees 9469 n, 9468 n 
VELUGTIONG, “OTs ocavent janine teeter neh lear 9484 

LTT G ce va, cs donnie ss oh tenaeiahe ero eens eee sR eee 9484 

LYTCUOIGI «5 psa eins Raker 9485 

on -actwumulation: Wasis say. spieeeus er 9485-1 

Claims against, deferred payments and_ install- 
menta,.aa, din bili bes? . saa tesonicnias Nags 9470 
Consolidation or merger of domestic ........... 9475 
Constitution, votes required to amend, elective 
member to have not less than......... 9464 
Constitution and laws 
copies to be filed with superintendent of 

insurance.< .seckiod. cur ee 9483, 9473 
beneficiaries, limitation of classes of ....... 9467 
change. of beneRciary. 50's» -e5r rece a 9467 n 
occupation of members ..........0.000000+ 9468 n 
constitute part of contract with members... 9469 
certified copy, as evidence ................ 9469, 9483 
amendment Of. cu ep eier ume See chee toes 9469 

effect. on. certiflentedeniiiiie, «fs kab ene 9469 

copies to be filed with superintendent. . 9483 
presumption of knowledge of, by members.1752 9469 0 
power of society to make and amend....... 9473 
authorized provisions 

admission of members? s+. 5/2 cjueleve vevle 9473 

management Of “afi Aire aens.-ciseete otiesenstere 9473 

PALES OL. COMGrID Up ONS metrics sitar eck eer 9473 

authority to waive provision .......... 9481 

inereased payments. 4.5. 4s05) «+e sie 9484 
binding on members and beneficiaries...... 9481 


waiver Of PPOVIAIONS§ 5 «cco. «va aceee ele 9481 n 
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Contract with members 
Ba COMSUL OOM e hia witescea fags a vive our oa ed. ec 


when membership less than minimum...... 

when business discontinued .............. 

when deficiency not restored .............. 

non-compliance with laws, fraud, ete....... 
Crimes and offenses relating to 

frauds on, by member, officer, physician, ete. 


soliciting membership in unauthorized go- 
ee et, ne ons 
DUCA OR FON GOOD i dows w ves oin lea mend ors ws og 
RGR he ORE REE eho Side accciu lesa a 6 are 
Directors or trustees 
first, to be named in articles ............. 
election to succeed first, when held......... 
(US CL RG ie ay ee ee a 
Elections 
BOG a OlGs OW POLLO oc 5 x cb asc 4 deca arccn ole we 
to officers to succeed first officers, when held 
Examination of, by superintendent 
MOMERUIOMROUICHIARS Dale os cain oc a caveman vie 
POPES BORIS OG Bocca scncaiscaye ra.5. < ardee cared we 
TUGG PUMICE GV ROMO to ora sige aid ain saws 8 wa 
Existing societies 
TAA COM ITE LON Fates 2s. s i og xp ereon Seie ye 
MIR UU NOME UT OL CLOSE ays! ac, 961 ines <, «nici aisdeies. ad « 
Expenses 
FORGS HOM NOW TASC cir dis ais wd eins ee ae 
not to be paid from benefit funds.......... 
BARU A PORGRIION IE a. 6a a; 605%. Slo aden d ore a trae ois 
children 
OMORUIE OME EVER Of 6.0. 6cc. dcieeseesa, 0:0 bverasis 
RPE TEG RE ON i dia oo a deeds nisicisiets ma 008 
MGCICHINENEININATION ccs. os oa ewan 
minimum number of certificates.......... 
EGS Gla viGie OMe Wet te a) ae a ooh sf olen sive rover ¥usiers ohstyis 
BORON NE Mie i Mey ox aie wale reietc s% 
death of parent, continuance of certificate 
Financial condition 
society deemed solvent, when ............. 
report of, to beneficiary members.......... 
deficiency to be restored, when ............ 
report concerning, no publicity as to ...... 
Foreign 
admission to do business in state, how ob- 
PTI RE EE dyntctsents ard aN ae iS 
agent for service of process............... 
GR ANIEALION sGB Mie iE ck sles op sien seaweed 
INKS Gg co pos dec GO eee 
OuUravion wad TEnGWal. vic. os. edn d care. 
revocation or suspension ............. 
for refusal to submit to examination 
for non-compliance with laws, fraud, 
CLS MeO HET, coh Oars. oa Seats 
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Franchise fee or tax, not subject to............ 
Funds 
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extra payments, authorized ........... 
basis of computation of payments...... 
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for physical disability, to be kept sepa- 
TALC SB. eae rte ener heer hei eters 
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power to create, disburse, etc.......... 
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members and beneficiaries have no in- 
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except surrender equities, ete...... 
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trustees of secret lodge, number, terms, ete.. 

Management 
interference with by court ..... 03s. es 
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Medical examination 
required for beneficial membership ........ 9468 
BUPAO DY CORN ale kk aware Dike aks ve wees 9469 
SCLIN Ge OpIEOG OS Wye Sad san wails has ees 9479 
Members 
restrictions on beneficial membership 
statutory 
BRO TG UI CUAOUS . Scats ocean rein ore tale 9468 
medical examination .......%+.... 9468, 9469 
exception as to general or social 
CU eges et Oo 6'n a Csi nS 9468 
in constitution and laws of society, oc- 
CUPaow dren. Poses a7e. bi. plewie ers 9468 n 
MOMIndi vidual, WabMity Of wis is neice ane 2 9480 
EXPUISLON, GF SUSPENBION wali. dh. dwkles sea 9468 n, 8653 n 

OMECHION COTVIMCATE§ 64. 6cace nee vcasias 9468 n 

WOR ESE CTCLICR 5 8:2 Bakes GAs «a Sis rere 1005 8653 n 

admission of, may be regulated in constitu- 
Toner ade bve lanai ied. wit « Gratisiveenrse 9473 
POO tURMT Pea eis keh a oa MWA Gao eae 9468 n 

on benent: certificate: wire «\ave es ed sons 1755 9469 n 
contract of membership scccs. ha acca daw. Bs 9469 
have no individual rights in certain funds.. 9470 
OUI ae Ea UG MRL Oe AiG xista lt sak iae was Salaun 9464 
PRORGF CAN PNOCRVOLERD Vive. ..%: sis als ticks ate a tore 9464 
OlEChIVE nUMDSr Ofe MObESs 635 avid. hecte ween 9464 
right to interfere in management.......... 9464 n 
designation of beneficiaries, by............ 9467 
change of beneficiaries, by... 6.<ces cine 9467 n 
BN PLOve Ol MATOOr, & cis As cia cn coe SEHR 9475 
first 

preliminary certificate to solicit; expira- 

RII sabotia nas aww. cw ean Sie. ROS 9473 

POS OIL TMV neta. «ss Seton 1G GHGs ele Satie 9473 

bond for return of payments to........ 9473 

WUMGE PAULA Osawa nscawac teas 9473 

Medical GeaMIRGWED <y torus « cesses a 9473 

jinimum number after organization....... 9473 
authority to waive provisions of constitu- 

RCE A ME rca gin b.x'5a sare Sate OE Reis 9481 

ereditors of, when benefits exempt from 

GUMIGRY Ghpt etewieds wwdla tala ses wid » his 9482 

reports to, of financial condition........... 9484 
additional periodical payments, liability for. 9484 
Mortality and experience tables ............... 9466, 9470, 9473 
Officers 
SloChOML Ob, Weel: MlNere aa! wei eateiow a we 9464, 9473 
DLOR PS OW MO VOSE BP clic cis acl see sleel eles 9464 
first, designated in articles ..........+..+. 9473 
WOE AMGLVIGUR LEY TANI os insta sas Sa ie his 9480 
authority to waive provisions of constitu- 

TAR OMS IRIE? ihe van SS o’gsi bind wisi ori 0 9481 
SPPUAWIEACION PYOCEGUIG Soda. cies ee ne ees aces 9473 
Periodical payments 

default in, forfeiture of certificate......... 1753 9469 n 
funds of society raised by .........-..++5 9470 
DASIoeOl, CCOMD PU UB DION UN, okieansrs ocgnis o«'s lores 9470, 9473 


constitution and by-laws may provide for... 9473 
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FRATERNAL BENEFIT SOCIETIES—Continued. PAGE SECTION 
Periodical payments—Continued. 
laws providing for, must distinctly state 
PUTPOSOn! ie Win Pee ee week ee 9472 
extra, or additional, BUCHOVIZEOS Ok aie eters svat 9484 
part in cash, power to accept.........<+.5. : 9466 
charge against certificate, power as to...... 9466 
default in, power of society to provide for 
paid up insurance 9.5. .cise0. se ewawees 9466 
during organization 
aggregate amount requisite to begin 
uahaes.igs c sie oboe aininn eves ns UE 9473 
basis. of -compittation=.c2.4. 08 S.<eeaen 9473 
to be returned, if organization not com- 
pleted an siSi5.ceap mise o> cee emo 9473 
by new members, after deficiency in funds.. 9485 
Powers 
general o/s)! wisi twa. cli OM et oe 9473 
to provide for beneditasa Jvatw Suku ae Gane 9466 
to provide for extended and paid up pro- 
ee oe cere er eT ree se 9466 
to provide for withdrawal equities......... 9466 
statement of, in articles of incorporation... 9473 
as. to: Funds «67 en Bus Vee Me ios eels 9470 
to make and amend constitution and by-laws 9473 
to acquire stock in building company...... 10196 to 10198 
Premiums, see Periodical payments above 
Principal..office, to..be in. stabeows Sea sikh eiee 9479 
Proxy, members, officers, representatives or dele- 
gates. can nob. vote by iene. oo dn Raven 9464 
QUG “Warranto agaINSts crn cdo gv cote men cent 9486 


Report, see Statements below 
Receiver of, application for, may only be made 


by abboruey < gener 5 scence decent at 9487 
Representative form of government 
Gefinted | ins. adi sine da deter ae eles bale wee 9464 
easeatial so )scnseoren remem nges eee 9462 
Reserve, proper, authorizes extended and paid 
up protection, or withdrawal equities. . 9466 
Service on, superintendent of insurance to be 
appointed: agent fori o.cnaswnouit heen 9478 
Societies 
certain, exempt from statutes regulating 
benefit. ‘societies 2. 70s 700 pea es 9491 
existing, may incorporate ................ 9474 
Statements 
annual, to superintendent .............-.+: 9484 
other statements may be required ........ 9484 
printed, or published, for beneficiary mem- 
DOTS. 6 ein atacg then SOE eee ee 9484 
of family protection business............. 9462-1 
Statutes regulating 
effect on ‘existing’ Socleties: \. 0) Syiee sire ees 9474 
exemptions from 
commercial travelers (partial)........ 9469-1 
certain other societies: 4.005.040 5729 9491 


superintendent may require information 
BB: 10+. tng eas eee Aes eae en 9491 
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Subordinate lodges 
ToC Lt ey ee 


ERATE 6 PINOOULANV Nae 2 Fe 2008S ols ng boo 
certain, exempt from statutes regulating 
POUR, REC ren Nie ins rs Wis nde 6's AM weer 


to acquire stock in building company... 
Superintendent of insurance, vacancy in office of 
Supreme lodge 
UG Cal Ua 
ETL AU ces, POM SO Nn ne rr i 
Taxation 
certain property exempt from............. 
franchise, exempt from................... 
Unincorporated 
articles of association, as part of contract 
ee ET eee Po es es kk 


certain, exempt from regulating statute.... 


FRAUD— 
(See Liability ; Watered Stock) 
Corporate entity as instrument for............ 933 
Certificates of stock issued to officers by, liability 
SE RCONDOLMMAOR antec eles caine e oi alee 1058 


WKBRA tees renee yb eek Cie 976 
Subscription obtained by..................05. 968 
Temedios’ ol veubseriter: <..: k. seek el on 969 
action for damages............. 1036, 970 
defense to action on subscription....... 1095 
On corporation, suits by stockholders to prevent 
Se OOO Ue aR le ene hake ue a as 1027 
False statements affecting value of securities, 
POM arenatane a NN Sek Lew Link. se 
FRAUDULENT— 
Bete OL HROMOLONM IG OOS . ole odo ddx, iatentiins « 938 
BRE CIRGCLORS 2a iiiie Yea eka le wie wine ai 1028, 1033 
Acts of officers and agents, when binding on cor- 
POL R UCR arial POS Gia, ca eBia Bere Wes 1022 


Transfers of corporate property, may be set 
aside by stockholders or creditors.....1116 


FREE BANKING COMPANIES (see Banks)........ 


FREIGHT— 
Classification of, to be uniform............... 
Weighing, duty of railroads as to.............. 
Rates. See Public utilities commission. Rail- 
roads 
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FREIGHT—Continued. PAGE 
Storage, sale, lien, ete. See Carriers 
Loading company, form of articles............ 131 
Street railway, power to CAITY... 2.60.0 05 ewes 1490 


Agent, service of process on 
of river transportation company, in justice 
of -peace: SUlti iid oyayceneendiess ie sien ees 
of railroad pequy oh .eseeeee eee awe eee 
in justice of peace suit. sai. ..ianle cas 
of. receiver: oL railway). wis cand nae 


FREIGHT LINE COMPANY— 
Public utilities commission 
supervision and ‘control by...025). 2.585 2085 
an“rarlroad2 Funders nse ceteenine eee der tae 
Taxation of,” property <a vied et s's avy oie 


Taxation-of, excise taxkin...0, aoeeawe vise caters 
Definbdy Shi eine. bco een verse ocomyonntege chee te ns belo Mrtatencters 


HeUil COMPANY, powerd Ot: shin sep see ees 
Udy ALD SLOCK, -detimed «cai is sr tote ayerntorinerts 23 
FUNERAL BENEFIT ASSOCIATION, restrictions on. 


GAMBLING, see Tegal Contracts 


GARAGE COMPANY, form of articles ............ 150 
GARNISHMENT— 
Process, served on corporation to reach shares 
OLUBLOGKUOLAED ic. cui asians naan 1078 
Foreign corporation as garnishee............. 


Corporation as garnishee 
service on 
before justice of the peace............ 
in ‘COMMON "Pleks, COMUNE. so 9 os bye nema 
Railroad companies, BPRINst. .. 4.2 sv. .s exe ok 


GAS (see Gas Companies; Natural Gas Companies) — 
Apparatus for measuring and testing, company 
LO“ Provides meebo ie se meee tre 
Cash deposit, by consumer, when not to be re- 
QUITO Wife em iat hho eens ine Gere tare mlate 
Charges for, see Gas companies 
Cost of, municipalities may require information 
BS, FO sie Bs dd oe Vey vibe ieee 945 
Electric light company may manufacture and 
SUN Py 0. Rehab esd dnt als Ee 
Fraudulent use of, penalty........c.sse0008es 
Inspection, municipality may provide for...... 
Mercharitable, idefined: i-geis.ain« sate eae a eee 
Meter-prover 
gas companies to provides iii ociexssaslis ule 
specifications’ of. . ..s0nusentine > ive hE ee Gee 
penalty for failure to provide............. 


SECTION 
9120n 


10238 
11288 
10241 
11232, 11233 


502, 614-2 
614-2, 502 
5420 to 5431 
5445 to 5498 
5462 to 5469 
614-2, 5416 


10209 


686 


8673-13 n 
118191 


10266 
11833 
11761 


9328, 9338 
9334 to 9336 


3982 n 


9321 
9337 
3988 
9331 


9338 
9338 
9338 
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GAS—Continued. : PAGE SECTION 
Meters 
charge for, regulation by municipalities. ... 3982 
inspection by agent of COUUD AIL car, sas ey rnnere 9332 
penalty for tampering with............... 9337 
EB GAM RRs Oe foie oe dowd dad ocoscce, 9326 
sealed and stamped, to be................. 9327 
test of 
consumer may require, expense of, ete.. 9329 
municipalities may provide for........ 3988 
both natural and artificial companies 
Cs cea Ae minalon. «td vhs che- dm 9330 
penalty for failure to comply with law 9330 
PIRI ee aR a, 9329, 9331, 9338 
Natural 


condition in franchise forbidding grantee to 
furnish for illuminating purpose, val- 


Ry PME eRe ne 1596 9320 n 
power of company to substitute, for artificial 
LEI Les ay oo) Oe ae ICRA IEEE 2 Rear renee, See 1594 9320 n 
Non-payment by consumers, company may shut 
Es ment erate Merv kasi aree, ‘a inc adorns 9333 
Pipes in street, an additional burden........., 1595 320 n 
Plant, municipalities may ‘erect, purchase or ap- 
EN oles gv eine aii arenes hoa 3990 
Price of 
regulation by municipalities.............. 3982 
contract with municipality as to.......... 3983 
appeal to public utilities commission...... 614-44 to 614-46 
Standard measure for........0.scseccc.occne, 9326 


GAS COMPANIES— 

(See Public Utility; Public Utilities Commis- 
sion; Hlectric Light Companies; Fran- 
chises; Municipal Corporations; Nat- 
ural Gas Companies; Pipe Line Com- 
panes; Taxation; Tax Commission iB 
Water Companies) 

Articles of ineorporation 


amendment, to include electric igbhs sash. a 9321 n 
ROP BUN WR aloe IGN Uo 60 x buco Gooch 131 
Charges, see Price 
A SEE CSR SOS 10212 


ete., can not be limited........... 3989 
right to purchase gas works to be se- 
pean ets AES AE ae a 3989 
AE COCRRIAR Cena. Jers s ss sak, bok vlee 3983 
PUB oan os oles wig Sd Se sn RGR x 3809, 3994, 9324 
certificate of funds on hand not 
POURED Setha'y Bly Ke hss wake Bek 3809 
option to municipality not required 3989 n 
gas furnished in absence of, no recov- 
Hi joy) neg CRA eee ee rn 752 3994 n 
construction of, ‘‘lowest averaged 
A Ce, en a 752 3994 n 


Curative act as to ultra vires contracts to sup- 
jo Gest AE a neo er 9323 
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GAS COMPANIES—Continued. PAGE SECTION 
Defined .oo, swans eda Seah Goietrelene ake eee 614-2, 5416 
Defrauding, penalty for it... 0722. eo. Gea shies 9337 
Duty to furnish service..............+seeesee 3986 n 
Electrie light, artificial gas company may gen- 

erate and: Supplycc tee ie ee 9321 
Forfeiture of rights, for default in obligations 
fo municipality: 5.2.26. en sns esse ere 3984 to 3987 
Franchise 
generally 9 (c..kisties wie ae nee aes eee eels 706 3714n 
exclusive, municipalities can not grant..... 3989 
grant of, must contain what.............. 3989 
grant of, does not prevent municipal plant 3989, 3990 
necessary, for use of streets.............. 9320 n, 9322 
right to use streets, 18 a.............++6.. 1594 9320 n 
irrevocable, “when! scr. re ote ene one shete ee 1594 9320n 
not to be granted or transferred to foreign 
COFPOFHLIOR 9 4.045.205 2 tes h ehh NE ae Ben 614-73 
conditions of 
presumed to be reasonable............ 1596 9320 n 
construed strictly against grantee.....1595 9320 n 
annual payment to municipality....... 1595 9320 n 
percentage of gross receipts.......... 1596 9320 n 
invalid, do not render entire franchise 
invalids =when: “inst eres oh 1596 9320n 
providing for lease to municipality. ...1596 9320 n 
duration, grant silent as to.............. 1597 9320 n 
expiration of, rights of parties............ 1597 9320 n 
for extension of mains, unnecessary when 
provided for in original grant......... 1595 9320n 
grant of, is subject to right to municipality 
to change grade of street.............1597 9320 n 
grantee of, right to withdraw............. 1597 9320 n 
Mains 
in streets, Tranchise stor. wipita. ontareniareiete 9320, 9322 
extension of, beyond municipality......... 9325 
Meters, see Gas 
Mortgages, recording Of j.5700.54 1304 howe 8706, 8707 
Pipe line, power to operate.........seeeeeeese 10128 n 
Plant of, power of municipality to purchase or 
RPPLOOMIALe? sds van ge seneehapupiees 3990 
Powers 
general) cnasheve «iran the dt nese ween mere 9320 
operation of gas plant, consent of munici- 
pality required only for use of streets.1594 9320 n 
to borrow money on mortgage security. .. .1594 9320 n 
manufacture and supply electric light.... 9321 
Purchase COs 6 o.c seesaw ve ee ee eee 1594 9320 n 
substitute natural for artificial gas... ...1594 9320 n 
Price of gas 
contract with municipality as to.......... 3983 
acceptance of ordinance constitutes... .. 3893 n 
appeal to public utilities commission. . 614-44 to 614-46 
term: Of -6tewn Oe eis. eer eee ea 3983 
expired, rights of parties............. 746 3983 0 


must be reasonable in absence of ordi- 
TaMeS 25 vane ee 744 3982 n 
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GAS COMPANIES—Continued. 


PAGE 
Price of gas—Continued. 
regulation of, by municipalities.........., 
appeal to publie utilities commission. . 
ordinance presumed to be valid....... 744 


cok UNAS ne 745 
rights where natural and artificial gas 
furnished by one company........ 745 
ordinance may be enforced by man- 
Maer y IAIUNGHGN 34 0c secs ced os, 745 
Publie cilities commission 
supervision and control by................ 
are public utilities, under act............. 
Sale or lease of property of, 
WO SUPCCEUTAILWAY o> es 56 can vaca ceeveuas 
authority from commission............... 
Streets, can not use without franchise......... 
change of grade, municipality not liable for 
SUSE CSSA Ely oe arr ae ae a 1597 
Taxation 
PEDO RE Ce UUs Cpr ey ahe's sts os 2k Dh a eo 
TN nae ee a rr ae 
GENERAL CORPORATION LAW ................. 
Corporations can not organize under, when pro- 
vided for by special statutes.......... 920 
Does not apply to certain corporations........ 


PE OATES RRO Te) S86) 68 aie. 9. @) ew a6 0 oe! CC ENE: © 


GENERAL LAWS— 


Corporations to be formed under.............. 400 
may be amended or repealed.............. 400 
GENERAL MANAGER— 

Bites: powers, eto. J) ae. oo a 83 

Form of regulation providing for.............. ya 

EPR Ne ere SON ee oy ole bx dace ok 
GENERAL RELIGIOUS SOCIETY (see Religious 

Societies ) — 

Retr PUmat tani ne oes UG NY, ea ack ca vee a 
GENERAL STORE COMPANY, form of articles..... 132 
GIFT— 

Bee AOR MIN eat TUN Ciao woes Sik Soc bs da vce awae 1105 

Of corporate funds, power to make........... 
GLASSWARE COMPANY, form of articles.......... 132 
GOOD FAITH— 

Rule, valuation of property exchanged for 

Ce ag ME ead eee ee i, oe 976 


SECTION 


3982 
614-46 
3982 n 


614-44 to 


3982 n 
3982 n 
3982 n 


614-2, 614-3 
614-2 


9134 to 9136 
614-60, 614-62 


9322, 9320 
9320 n 


5420 to 5431 
5445 to 5448 
9483, 5470 
to 5492 


Const. A. 
Const. A. 


bo bo 


8664 n 


10022-1 et seq. 


8630 n 
867 2.99 


O-4a 
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GOOD WILL— 
AGS ar. ASSEL. .:. ¢ oo sichs.o sth osieiebepanenctehe eiucerl eis teleta oie 31 
Stock issued for, when escrow required....... 36 
form Of ‘escrow agreement... . 1. ores 284 


GRADE CROSSINGS, see Crossings. 
GREENHOUSE COMPANY, form of articles........ 132 


GROSS EARNINGS— 
ID] ss\cie ee PS ROS AA oN eb CRON OIE Ore 
EX CIRC) Gas y Oe ah cre crere ciety eee es oh ee kas Seceronehs 
street, interurban, etc., railways.......... 
POUTOMAG) . aerate esera cose eeeiste eaeta scetoleaatetnrene 


GROSS RECEIPTS— 
Defned. Sav gos 2 sysise sca wile paren en Ss Gite las 
RGIS! TAK TONG 1. cata tele tree ener rete Rec tettioteaet: 
public utilities generally... ....5...s5-5 0% 
express and telegraph companies........... 
pipe line companies i cos se aN hem es 
constitutionalivy s< 2otess ace ee eee es 


GUARANTOR— 
Power of corporation to become............... 959 


GUARANTY— 
Of Ultra; ViTesy CODUTEOT i 5 0.2 est once sited sine ote 941 
Contracts of 
power of corporation to make............. 959 
liability of stockholders on........ 1118, 1164 
power of railroad or public utility selling 
bonds to guarantee payment......... 
Of dividends, on preferred stock....... 0.046% 1054 
Ot mividends, by  LOrporetion. > o<. d<u. «se ae eed 1163 
Lt arridends: by OCG nosy 5.<e +>. 4.00 var See 1164 
Investment company, when deemed a bond in- 
VESLMENY COMPARY ~ «5.5 0s.¥ item Serna cis- chr 


GUARDIAN— 
Registry of transfer of stock to a.............. 1070 
Power’ to. transfer stock sols. vs %2ee. soy ae aeee 
Appropriation of property of ward, agreement 
AS: tO. compensablon .. oo savy aise as 


HAIL— 
Insurance against damage by..............+5- 


HEALTH INSURANCE— 
(See Insurance; Insurance Companies other 
than Life) 


HEARING— 
(See Public Utilities Commission; Tax Com- 
mission) 


SECTION 


5418 
5477, 5478 
5484 
5486 


5417 

5476, 5476 
5483 

5485 

5487 

5450 n 


8627 n 


8627 n 


8627 n 

8686 n, 8724n 
614-57 a 

8668 n 

8724n 

8724n 


697 


8673-10 
8673-2 


11039 to 11041 


9593 


INDEX. 


PAGE 
HEATING OR COOLING COMPANIES— 

(See Public Utility; Public Utilities Commis- 
' sion) 
RODEO UNE Gen ets coe eS Ral aes 
supervision and control by................ 
are “public utilities” under............... 
Defined 


Poe Seems ee Ase eT Ss) wl axel 6 eel Shea ohn we es a 6 eves © dw 


Franchise, not to be granted or transferred to 
foreign corporation 

Articles of incorporation, form of............. 132 

Mortgages, recording, etc.............0ceee5ee 


HIGHWAYS, see Streets and Highways; Street 
Railways, 


HOLDER, see Bill of Lading; Bona Fide Holder ; 
Certificate of Stock; Commercial 


Paper. 


HOLDING COMPANY— 
(See also Securities company) 
Corporation can not be formed to acquire and 
deal generally in stocks of other cor- 


NOMAG ONS anne Asli weil std. Paes seiataisin 1113 
HOMES— 
Deaf and dumb, for, corporations formed to 
OMA EATE ic Fae Glin witle ek Ma yea ARUN 
Women, for certain, corporations formed to 


maintain 


Ty le CM eG ge CL Pele Sie ard 6 als: ees 


HORSE THIEVES— 
Society to detect and ‘arrest...7.....0..005..55. 
DON GE. ME ENO icc 0: greed. Sayin Dials oR as val Sah 236 


HOSPITAL (see Sanitoriums)— 

Charitable, liability for negligence of servants 
Articles of incorporation, form of............. 241 
Corporation, may be maintained by............ 
Corporation, number and term of trustees...... 
Corporation, municipality may acquire interest 

Pe RErUR Oba eae ety 8s 5 23S 45/4 5.5 
Insurance laws not applicable to, when........ 


HOTEL— 
Building company 
PPA OE EMMI ONO ee iyvendic FG ig is sic os 0:0inia ae aes 
Eampaiyy TOrMm Of articles... i250. 6... 6 0.640 0 


124 


HOUSE— E 
Wrecking company, form of articles........... 155 
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SECTION 


10212 

614-2, 614-3 
614-2a 
614-2, 5416 
5420 to 5431 
5445 to 5448 
5483, 5470 
to 5492 
614-73 


8706, 8707 


8683 n 


10190, 10191 
9972 to 9977 
10023, 10189 


10199 


8624 n 


S624 
8658, 8659 


4022 
669 


10210 
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PAGE SECTION 
HUMANE. SOCIETIES «2.0.5 .sc4B Rj oe tee eee 10062 to 10084 
(See also Corporations not for Profit) 
Agents 
power of societies to appoint 
Ohio Humane Societys. .<- cogent 10064 
other. societies. ....o+ «-: )<e Mesto San 10070 
appointment, approval by mayor or probate 
PGE A. 5 elses Sawin oe neni neee epee 10071 
qualifications, Wc...d525 0k s eta ane 2 5 et 10070 
term: Of appomtment...s.0 5G ¢c6 Gey ane ee 10071 n 
BRIAYY, sik ts ria duc sas, Teens peyote eee 10072 
FOB E Stow oral weve ais Soria mieed ee ease lets 10076 
powers of 
tO) make ATTeStsS!s oc Gis ok oeees arenes ieee 10065, 10070 
to prevent acts of: cruelty mi s..0000. 10073 
to remove children from parents....... 10081 to 10084 
Animals, see also Cruelty below 
neglect, any person may protect from...... 10079 
CORES) ANG VERPeENSes;hee cued stein ors hereto ow eet 10080 
Arrest, duty of agent on making.............. 10065, 10070 — 
Articles’ of incorporation, form Of.0.4 06. 5626455 249 
Attorney, may be employed by................ 13440 
Children 
remoyal from ‘parents; i6s¢ xen Pes wR eRe 10081, 10082 
guardian of 
general agent may be appointed....... 10083 
may provide home’ for’... s25k Gia sss 10084 
Cruelty 
Cetined: crac My, Mteecets oct al een ete canto te eaene i0074 
oflicers and agents may interfere to prevent 100738 
to animals 
elyil> liability Ponsa ak noma ee eee 10077 
conviction of employe, no defense to 
CRIUTNOVEE ow se Necen vibe pau eres 10078 
Definitions. in: aitabice? «aeons mee eine «see 10074 
Fees, of} officers and agents... is cqces aus nsaee 10076 
EME POCA TION: \ oc ayetssacobe Minnow wale oa kirsis ine etek 10068, 10067 
Members 
PEMAROT 0/5 sds cate en naa ann eee eee ates 10067 
of branch of Ohio Humane Society.... 10066 
may require police tO avb.. o.0ics. i4s espe 10075 
OMGers: Geiss tet ast ite eee ee MR en eee. 10064, 10069 
Police, DOWETA Ol. hcae ave <3 one beneses 10078 
Ghio Humans Sosy. ..60 cen meet aan es oe 10062 to 10066 
DYASICUESE b Bnd ogress oa scars ae cme ae 10066 
DFOCLS yoy 5s 4950 sah coded aaa tie Siete aeee 10063 
Property 
Power £0 AQQUITE..2. eossace axa or shnate 10062 
management.) vies. d oxen se soa casera eet 10062 
Repulations: and rules’. .ucess. «genome cri eeue eee 10064, 10069 
Trustees or directors 
frum ber PS ones oe se treo ie ee es 10062, 10067 
POWCISNAS' TO PLOPCLUY a. celeste cicies creler eet 10062 
HYDEAULIC COMPANIES: (ooo. adh wien eee 10120 to 10134 
Appropriation of property by................. 10120, 10121 


10128 to 10130 
streets, etc., of municipality......./...... 10130 
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HYDRAULIC COMPANIES—Continued. PAGE SECTION 
Canal 
appropriation of property for............. 10120, 10121 
drawing water off, for certain purposes, pro- 
hibited during certain months........ 10126 
sale of, under execution or foreclosure..... 10127 
IEEE GST Ga ie ne a ee 10123 to 10125 
POASEITG, FOL tate TAMA? nos ee ees oe codes cc. 10132 
Powers 
Tee VOLTOW SInoMeye heh A Ph eh ae, 10122 
EET DOM cls eee ee Beh ease vei ww wk 10133, 10134 
Reservoirs, prohibited in certain places........ 10131 


HYPOTHECATION (see also, Pledge) — 


eee op See Weer een PUNE SO iy 2 6 1107 8682 n 
a ES aR to it Sie el oe a re cer err) 1107 8682 n 
ILLEGAL— 
Conditions, in’ “subseriptions.....2/...i..-.... 972 8630 n 
Contracts 
COSC SIS ge nike op ie Rae a rr 950, 592 8627n, 702 n 
Wioloting anti-trust’ laws .). iae..uies ced:, 6393 
to perform medical services.............. 950 8627 n 
obligating directors to pay dividends..... 8724 n 
Bega COL COMNORAUION | 5!.. ene’. ev «ue chs ae 8623 
SELUSUP MIR GUIN gy ieee try Mh. ed, len wie oul. 919 8623 n 
corporate entity as instrument for........ 933 8627 n 
organization for, liability of promoters..... 939 8627 n 
Purpose, Aale or stocks foric, Joie. 2h Le poe ed. 1107 8682 n 
IMPLIED— 
ReIWENER COT COMPOTION Hs 2 icclya eka ow eek oa wa 945 8627 n 
Authority of officers and agents............. 101¢ 8660 n 


IMPROVEMENT ASSOCIATION, form of articles... 241 
INALIENABLE RIGHTS— 


MO SRQUITE WRODGTIN.cic.5.c 0 <wlleelel vlan a's o's 400, 950 
INCLINED PLANE RAILWAY COMPANIES— 
LON OS CA IED ed 8 Ms TR Ra 9140 
Gressinge over streete. oy 6 Ueeiinde en tote 9141 
ELUNE yeahs MP ig "ahh SUN) arsed sy «ch ws 9127; 10212 
Classed as street railways in public utilities 
COMMMAGKEGH: BELOM eG Oh tis «eR vee Sha S% « 614-2 
INCOME— 
MAQTneeee <Ols" Dy GY aiIrOnd ... 5 xs < <os' sus sole 'a'sos 8794 
Cemetery association, of, how applied.......... 10098, 10109 


INCORPORATION (see also, Articles of Incorpora- 


tion) — 
election of “State-ford as ..6icccc. ls. cece c ees 8 
Foreign when advantageous................0.. 9 
Domestic, when preferable.................... 8 
With no-par-value stock, advantages and dis- 
BOVSIDREUSS Re tare 6 Se Ok a cok 3 
PRRUGMEG GE were chasers ot occ vk eas ocd bem 12 


FEES TCblON Gam ChOres meme ee ne ee, LAL), 14 
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INCORPORATION—Continued. PAGE SECTION 
Subscriptions to stock, before.............+4+- 16 
Procedure, outlines Ole. anu G nee eee eeer ieee 40 
Of partnerships 1... ce eee eveeeesesecee cy 93 
Certificate. Of awdus sivas behead Raiden ere 8629 
Allegation and proof of...........--..+-0+ eee 964 8629 n 
Irregular or defective, no defense to sub- 
SOTIDOF 5 siwixin.a nicks cam Meena spay sole 1095 8674n 
Transactions prior to 
agreement between individuals to form cor- 
POTRLION Gg cuicesgs. s opSens 92343 Aw STS 939 8627 n 
with third Persons. - 3.060... scree see cers 939 
subscriptions to stock, validity............ 966 8630 n 
mutual agreement to form corporation..... 966 8630 n 
evidence as to time of making............. 967 8630 n 
promoters, contracts 
adoption of, by directors............. 939 8627 n 
liability of promoters...........+.... 939 
agreement to procure corporate office...... 997 8647 n 
ENCORPORATORS i. (Ch eis Sleek w arachere bre ieee 8625 to 8637 
Abandonment of purpose, may file certificate 
Ch ee es Sa I aay er ¢ 8626 n 
eSNG ioc scien wn wel Maingate id's Ge ele ale « Reb a orer 41 
Duties and powers 
to execute, acknowledge and file articles of 
COTPOTaAtion:». 4455s We i ee 8625, 8626 
to open books of subscription............. 8630 
to receive subseriptions until organization 967 8630 n 
to receive payment of first installment... 979 8632 n 
to pay commissions for obtaining sub- 
BULEPOLONS, «4 xy ne tie e's ob ake ch eee 966 8630 n 
to fix price or consideration for no-par- 
Value: stock". Woes res ops sks pe he ey 8728-1 
to certify subscription of capital stock 
Har stock corporation: wie. .suve owes co 8633 
no-par-value stock corporation....... 8728-2 
practice in receiving payment............ 54 
first meeting of stockholders 
to call yc. dts A eas Red ede Ly 8635 
FIVE, Notes OTF ve rea andimenee 8635 
act as inspectors of election........... 8637 
certificate of election of directors...... 8637 
to call first meeting of directors.......... 8637 
Liability, under certificate of subscription..... 8634 
guarding ageingt, su )-0s-sns eke eon oe 54, 162 
limiting, under large capitalization........ 57 
Wamhet of) 55 25-00 bin pee pee es Sere 8625 
Payment of first installment to............+... 979 8632 n 
Qualifications of, generally .......ecsceseeees 41 
citizens of Ohio, a majority must be....... 8625 
natural persons. only, may act............ 922 8625 n 
Subseribe for stock, Me6éed Mots. <5 <5. eee sr 966 86301 
Subscriptions: to ‘stock. hye ve ress 6 ches nmap 8630 
opening of books: for... .... 5.5 salehmstasn 8630 
notice and waiver of notice........... 8631 
payment of first installment........... 54, 97 
Union depot scompany,, Of so Ge,rrsc bee ieee eee 9160 


Life insurance companies, of, legal reserve..... 9339, 9340 
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INCORPORATORS—Continued. PAGE 
PoP RO Meee eer on vhs Jus weve ld ooaeae 
Forms 

proceedings of, corporation for DLO tere caer 158 


INCREASE OF CAPITAL STOCK— 
(See Capital Stock; Subscriptions) 
Be METIS Shee ces eae % vee pec coe sec... 


right of existing stockholders to take... ... 
directors may limit time............ 
SureManieveraD easton. eae ii ok. yey as be « 
PEAT AGRIASI ONG She eed eee le 1137 
stock dividend from................. 92, 1165 
may be issued for property............... 73 
Purpose of, after organization with small 


purposes for which authorized............ 
PRC ORM FO or ister t's Dc uh Sin oun o.'ete ac 


before organization 
consent of stockholders............... 205 
certificate of increase................ 205 
after organization 
waiver and agreement of stockholders 206 


notice of meeting of stockholders... ... 207 
resolution for increase................ 208 
certificate of increase................ 208 


written assent of stockholders..... 209 


certificate of increase............ 210 
certificate of increase by building and 
IE LOLS Sa i ae 211 
INDICTMENT— 

For violation of anti-trust act, sufficiency...... 
Against corporation, summons on.............. 
INDIVIDUAL— , 

Right of corporation to adopt name of......... 961 


Liability, see Liability 
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SECTION 
710-41 


8665 


8698 


8699 
8699 
8699 n 
8698 n 


8728-4 
185 
710-59 
9664 


8815 
8816 
8817 
8818 
9218 


6398, 6396 n 
13607 


8628 n 
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PAGE SECTION 
INDORSEMENT— 
Of commercial paper, powers of corporation 
7 i 0 Le er Sn Ac eG oir. etic D.t 957 8627 n 
Of certificate of stock 
POY EMMA ow Ot ocr Soom ota ond Se 8673-20 
1 Danks Ue wee eee rete eee eer nea 8673-1 
BDCCIAN cc. dneeunwaluen ea.a ee eas Sm eae 8673-21 
OF sbi kot lading Siew kine na ee eee ios 8993-28, 8993-33 
liability ‘of ImMd@Orsersic. 6 25.6565 rein tie eis 8993-34 
INDUSTRIAL TRAINING SCHOOL— 
Corporation formed to conduct................ 9972 to 9977 
INFANT— 
AS @0 IDCOPPOTALOT~.« .obnms ws weit eh ciee Gee 922 8625 n 
As a party to transfers of Stock... sc cn semae 8673-2 
Appropriation of property of, agreement as to 
COMPORSOUICH © x c..ap bites ois xin By, Sia 11039 to 11041 
Deposits by 
TIT POSTE Sh we crs eva esc e sols Sh pera ee ee 9770, 9800 
in building and loan associations.......... 9654, 9648 
INFORMALITY, see Organization; Election of Di- 
rectors; Meetings. 
INFORMATION— 
Right. of stockholders: t0c0% 92 nds ht ene ern a 8685 
INFRINGEMENT, see Name. 
TNE bitel DADO SCAR 2 255 pee meininee eeem ie 0 meee 87 5348-2, 5348-3 
INJUNCTION— 
Against transacting business after cancellation 
of charter for failure to make reports 
Ol DRY" TARCae ee aie eine sere ae 5512 
Against violation of anti-trust act............. 6400, 6400-1 
Against payments under invalid municipal con- 
tract, limitation of B¢etion. vou... 748, 752 3983n, 3994n 
Against ultra, VINeSh acts): .t0 anh seme « eal etieus tee 942 8627 n 
Against infringement of trade name........... 960 8628 n 
Against forfeiture of subscriptions............ 1085 8674 n 
Against fraudulent disposition, by directors, of 
proceeds of subscriptions............. 1089 8674 n 
Against redemption of preferred stock......... 1056 8669 n 
Against occupation of street, by railroads, with- 
out agreement or appropriation.......1220 8765 n 
Against breach of trust, by directors.......... 1028 8660 0 
By municipality, to prevent violation of fran- 
chise obligations: is idé.ak-emageeear te 713 37140 
By railroad, to prevent street railway crossing.1469 9101 n 
Public utilities commission act, to enforce..... 583 
Relating to election of directors 
against holding election.............++0- 998 8647 n 
Voting | of ‘sted atoteues és s,c4nkeeee 998 8647 0 


illegal directors, to determine validity 
of. cleetion.,0¥s «aut ean ae 998 8647 n 


INDEX. 


INJUNCTION—Continued. PAGE 


Reorganized company, binding on............ 1156 


ROEDER OC ec chatat a, scaler 'orn, AGS 30-44 4 asco « 
Tax commission 
CRT OR eee a 
Cee VO erage a's 4k gust craimsare sales wa va «cased 
To compel corporation to open books to inspec- 
TOMMY se BEOCNOIGOT 2 gif. 6.2 xe 0c 6 ue ona 1062 
Will not lie against stockholders, to enforce 
contract of corporation.............. 1118 


INNOCENT PURCHASER, see Certificate of Stock ; 
Bill of Lading. 


INSOLVENT— 
Bank 
liquidation of 
OME ie Aare okt feel ord hoa wa cates 
involuntary, by superintendent....... 
receiving’ deposit, penalty. sis... 0s... 
Building and loan association, liquidation...... 
Corporation 
assets of, preferred stockholders have pri- 
ority over common stockholders, in.... 
security for costs, may be required from. 947 
calls on subscriptions to stock of, by whom 


BUSA SMM 5g Sites alg cas a. «ahs. 0:04 are 1086 
set off against subscription, of debt due sub- 

scriber from corporation............. 1099 
duty of directors when corporation be- 

CRY DOS area shaitel k= tall oVelfchetarsic, <lttols| os es. ty’sisreyvaw <= 1015 
lien on property of, for annual franchise tax 
foreign scorpomition hs) 1 SO. oon Pe 430 


Insurance company, dissolution, ete........... 
Partnership or individual, succeeded by corpora- 
(ions Tehts of creditors, . fs. 22.656... 934 
Person, transfer of subscription or stock to, as 
a defense to subscriber or stock- 
IN nn ite ns i a, ar 1089, 1119 


INSPECTION— 
By stockholder, of books of corporation...... 
what corporations subject to 


Joe 2 Big ee er 

ERUBLE MOURN Y beer) Mave. we 6 ees 1061 
corporation not for profit............ 1061 
Foreign MenrpoOration. 20.) 20.6.6 2.6 oes 1061 
Bie CLOG PA fee taf taigte nas a's ww es 8 1061 
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SECTIGN 


11087 n 


8710n 
9101 n, 9105n 


8627 n 
8660 n 


8673-13, 8673-14 


1465-31 
1465-32 


8673 n 


8686 n 


710-85 
710-89 
13182 
687 


S671 
8627 n 
8674n 
8674 n 


8660 n 
5506 


634 et seq. 


8627 n 
8674 n, 8686n 


8673 


FL0-73 
8673 n 
8673 n 
8673 n 
8673 n 
8673 n 
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INSPECTION—Continued. PAGE SECTION 
By tax commission, of corporate books......... 1465-12 to 1465-15 
Of records of tax commission, by public........ 1465-4 n 
By public utilities commission; books of rail- 
road, public utility, etc...........++++- 558, 614-7 
INSPECTOR— 
(See Public Utilities Commission; Tax Com- 
mission ) ; 
Automatic couplers, Of... 00.0.2 .ceweeee neces 8957 et seq. 
INSPECTORS OF ELECTION ..........ccsecees ove 60 
POWOES) OA sey.tord Meteo fotn teres aie inys Pucroly les denne Te 8637 n 
Appointment 
at first election, incorporators act......... 8637 
by stockholders .........-0ssseeescccecne 8637 n 
directors have no power to appoint. ... 8637 n 
by -eourt” cise ies eevee ns eiae uae 8640 to 8645 
Forms, of certiticates! DY... + secede ose 184, 271 
INSTALMENTS— 
On subscriptions 
Bret. oc ots Cotes tevin tee eke konpa 979 8632 n 
BSUDSEQUENE ... ceed sucemeceres serene 979, 1085 8632 n, 8674 
to 8676 
transferable receipts On..........+0- 56, 256 
INSTRUMENTS— 


(See Articles of Incorporation; Written Instrument) 
Executed by corporation 
errors or omissions in, proceedings to cor- 


TEOG) Gihstu im cicterth cme eee ere Wy oe Beet : 12210 to 12214 
INSURABLE INTEREST— 

Of corporation in life of officers............... 1045 8664 n 

Ine Vee INSUranCe.. sie cd ae ee ee ee eee ee 1657 9410 n 


Onner INsnrance ets cee ies here ae eee 1849 9587 n 


INSURANCE— 
(See Fire Insurance Companies; Fraternal 
Benefit Societies; Insurance Companies ; 
Insurance Companies other than Life; 
Life Insurance Companies; Swuperin- 
tendent of Insurance) 


Accident 
power of legal reserve life company to write 9385 
power of mutual company to write....... 9607-2 
pnd. life: 'defined:..+ .¢ sa itentiesi ote ae 1632 9385 n 
mutual protective association 
power “te: writhicibaress tase eho a 9427, 9443 
company to do, specially, organization 
Ot” with crus Con Ree cee tees ee ae 9445-9451 
fraternal benefit society, power to pay bene- 
fit 109) js «': no Sn aideleeteh. Sepdsieae aa 9466 
consolidation or reinsurance by companies 
doing - business: of A905 5 site vo 56 woes 9351 to 9356 
penalty for unlawitlisic ss cn. nsaicoiws 13416 
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INSURANCE—Continued. PAGE SECTION 
Accident—Continued. 
company may be organized to write, on per- 


BONSROTMOLOD CHU osu 4 00.8 old a ore 4 cse outs... 9510 
Cia el ee re 1807 9542 n 
policies, special provisions in 

PRC es piers os bos oe haw bales 1807 9542 n 

death or injury through external, vio- 

lent and accidental means........ 1808 9542 n 
voluntary exposure to unnecessary dan- 

OTIC anes or a atetons bh anavpre Gs «Nee AE 1808 9542 n 
entering or leaving moving convey- 

AML GO Magsareshags).oe beila.ca. love btite, co Weta aoe Eee 1808 9542 n 

death or injury due to disease........1808 9542 n 

misrepresentation by insured......... 1809 9542 n 

POSER APR eR ao iS is re Nrave oats) 1809 9542 n 

hazardous occupation ............... 1809 9542 n 

GONDIG: MACON Ys cia eiis's ca Sa wise ob ees 1809 9542 n 

OGURA Sisco ae hiotsa sade ey oonsinta « 1810 9542 n 

forfeiture of policy for autopsy with- 

DORR Ce gains a woek « «ce bedaGe 1810 9542 n 
Lio 3 ht ne ee 1809 9542 n 
UE wea EAR Ob ys 1ehu cis eiiely Busy Gar Oe 1810 9542 n 
Age benefits, power of fraternal benefit society 

EG! Wa MEOD hes stetehe nt xO ed oc 9466 
Annuities, legal reserve life companies may issue 9339, 9385 
Automobile, power of mutual company to write 9607-2 
Bank deposits, of, power of fidelity company 

UO 1S! ON ere 7 ee ae ee 951] 
Boiler, power of mutual company to write.... 9607-2 


theft of automobiles, power of certain com- 


panies to insure against.............. 9556 
PEUPUS 1 COMPANICS, of 1)s oi aicbunce Ste ecw « 9634, 9642 
power of casualty companies to write...... 1790 9510 n 
Business of 
TU GUL adn icc: tee ne 665 n 
MOUAt be “authorized. 4 o.se<k waiaxnadinivans 665 
unauthorized insurance, when and how per- 
APLHURC sere Sah e a Pepe e 8. ott eG lickle s/s 660 to 664-3 
reinsurance, in authorized fire insurance 
CORD AUI GR ORE = Beg edi sv yes as 5439 to 5441 
Pepa US <tc ORR ery ce oh wy sia ga'e ss! cones 1789 9510 n 
Contracts of, other than life.................. 9587 
Corporation, what is not................0000. 188n 
POC ef UOP RMN Gr oth heya i wan Coie ow eina 9621 to 9633 
Explosions, power of certain companies to insure ‘ 
Ae Matec ale tec ecsi'dns 6 «henry 9556, 9593 
Fidelity or guaranty 
company may be organized to write....... 9510 
bonds 
are imsurance contracts.............. 1830 9570n 
liability under and defenses.......... 9570 
RCL ONG Rah iytere.< Bisa hieare vhs 6:0 sinrnlip'alt's 9571 
Fire, see also Fire insurance companies i 
property insurable against............... _. 9510 
OMe DONG = TA Miata ae ie sidan hs es's se as 9583-9585 
mutual protective associations............ 9593 


: aaa eee 
reciprocal or exchange insurance......... 9556-1 to 9556-13 
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INSURANCE—Continued. PAGE SECTION 
Funeral 
undertaker not to be designated in con- 
ETACE OF sire axe my Cisseetatot rete hy keener rere 666 
benefits, power of fraternal benefit society 
to provide for.........sseeee eee eeeee 9466 
Health 
company may be organized to write........ 9510, 9542 
9543, 9607-2 
consolidation or reinsurance by companies 
doing business Of........+-.++eeee0e5- 9351 to 9356 
13416 
policy of, provisions im.........seeeeeeee 1893 9607-2 n 
power of legal reserve life company to write 9385 
and accident association 
organization powers, €tC.......+.eee 9445-9451 
FOTO ote shareiales Gye ways eo era ae 9452-9456 
fraternal benefit society, power to pay sick 
DENNETLES o eehm oiateyeee mleiee ttre cers harap cette 9466 
Insurable interest 
AM lifes MMISUGATICE cts orth oielsis ir sl cell-isieretereset ete 1657 9410n 
im other IMSUNANCE .~ . 55 emia» oe ce letelenol 1849 9587 n 
Laws 
apply to what persons, corporations, etc.... 668, 670 
not applicable to what persons, corpora- 
TIONS, CUCM im Peern at ere cena tenety eric ie aie eter 669 
penalty for violating.........+.+.+++seees 672, 673 
to be paid before foreign company au- 
thorized to do business........... 5443, 5441 
mutual protective associations are subject 
{iss WHA. Gok elven oni’ bak sete eaten ier 9427 
fraternal benefit societies not subject to.... 9465 
Liability 
organization of company to write........ 9510, 9607-2 
liability under policies..............eeee- 9510 n, 9607-20 
employers, superseded by workmen’s com- 
pensation law .......+. seers eeeeeees 9510n 
subrogation of employe to .........- 9510-1, 9510-2 
company’s liability absolute without satis- 
faction of judgment against insured. 9510-3 
payment of, to judgment creditor of in- 
BUTOD 42.2540 2 ws oe Ce on ates Eee 9510-4 
power of foreign company to write...... 9385 n 
anaial Teporte:... 1.0.4 see ene ee ween 9591-1 to 9591-4 
Life 
mutual or stock plan........-sssesseeee- 9339 
assessment pla “sliweelteueoes ee wee 9427, 9432, 9441 
age Of insured... 55.45 }3 5's neh sant ee 9443, 13134 
13135, 13417 
medical examination .............-+- 9443 
beneficiary 
vested interest of........ 1659, 1643, 1644 9410n, 93932 
9397 n 
under certificate of mutual protective 
association «stems ce een eee 9427 
certificate of mutual protective association. 9427, 9443 
13134, 13137 
mspurable interest ce eee +> ees) eter 1657 94102 
premiiume .5.1.235 ate y ee. Peete 1701 9420 
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INSURANCE—Continued. PAGE SECTION 
Life—Continued. 
ee ee oe ee 1659, 1705 =9410n, 9420n 
life and accident, what constitutes........1632 9385 n 
Lightning 
property insurable against............... 9510, 9556 
Pale POley SIAWa sock tien als bose cae oe 9583-9585 
mutual protective associations may insure 
AMINE caret Retires DT oe eee 9593 
Live stock 
company may be organized to insure....... 9510 
BARR ANIONS Maced abies soa vole 4 wid wia a 9608-9620 
ERIS! Sas Oe cos Le a a 1791 9510 n 
Monuments or tombstones, fr aternal bene fits for 9466 
Physical disability, power of fraternal benefit 
society to pay benefits for............ 9466 
Plate glass, power of casualty company to 
DRA ais cate Phat RY SA eee en ecen «alex aw 1790 9510 n 
Policies 
accident, when deemed life policies. a. 4 L682 9385 n 
annual valuation ....................... 636 
interpretation, Tules of... 2... 6.6 da cuen 9420 n 
official valuation made in another state, 
when to be received by superintendent. 657, 639 
official valuation of another state, when 
RNG -ROCOIVER 6 era Pihmals C diaile cies Swale 638 
to be placed through authorized agents only 5438 
placing policies thro ugh unauthorized agent, 
a violation of tax laws, when......... 5438 
Premiums 
power of state to regulate....... ee aT .... 398 Const. A. 8, § 6 
DFS ANSUTANICE. os cde ied =o Ba oA ea oe 1701 9420 n 
CUBED SRO ERe CR tri. tine w giedw Y 1848, 1852 9587 n 
Property 
iGaespo ane yod capa rie cic. LeaeG G Ric eR ane ee eae 9510, 9607-2 
in course of transportation Bra leis ana. SSG roe a0 9510 
RECIMCNIA. TO, IISULSDIE. « ~ sec. sdcee ected wie 9510 
Rates, power of state to regulate.............. 398 Const. A. 8, §6 
Reinsurance 
by companies doing life, accident or health 
PAISICHM Mae AGA Bes enigid ci saree sid > sce 9351 to 9356 
by companies other than life.............. 9555 
TOser Ve" TUNG! Vo es Sk ie) harrahs Jive 9363, 9590 
in authorized companies only............. 5439 to 5441 
Special inducements to, rebates of premium, etc., 
prohibited 
Hilo WWSUFANCE x4 /sdwalia is). PSOE Sone 9404 to 9406 
Ripe tee RE ME OG Ee os Gdn. ohn y oe yp we sks 9589-1 to 9589-4 
Superintendent of, see Superintendent of Insurance 
Tornadoes 
property incurable against... ..... 6.06.65. 9510, 9556 
mutual protective associations may insure 
CEE STR oe REE Sa ct oe rrr 9593 
Unauthorized 
placed through unauthorized agent........ 5438 
reinsurance in unauthorized fire company.. 5439 
duties of superintendent of insurance as to 5440 to 5444 
revocation of authority for............... 5441 


PELNNUATCMICH MER mee Ka ec kes tas SOW Ss 5442 
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INSURANCE—Continued. 
Unauthorized—Continued. 
see Insurance Companies other than Life 


Use and occupancy, power to write........... 
Water, damage by, power of companies to insure 
BMAINSE e.c0.d is Hsu diem ay eael es Oe wok 


INSURANCE COMPANIES— 

(See Fire Insurance Companies; Fraternal Bene- 
fit Societies; Insurance; Insurance 
Companies other than Life; Life Insur- 
ance Oompanies; Superintendent of 
Insurance ) 

Actions 

to dissolve, when assets reduced........... 
to recover penalty for violation of laws....- 
for liquidation of company...........-+-- 
to subject deposit to payment of claims.... 
by unlicensed company, for premium. . 


Agent 

Heenke Of 2.423 ach we nahak sores eee 

of foreign company 
general, appointed by directors....... 
copy of appointment to be filed.... 
other than general, how appointed..... 
not to solicit without license......... 
non-resident, when license refused..... 
expiration of license............-..--- 
authorized, all policies must be placed 
GHTOUgE Hess o 8. OG hw PM eee ty 
unauthorized, placing policies through, a 
violation of tax laws, when........... 
unauthorized, unlawful to pay commissions 
GO| Gace eiscek steer ehtelbetn Siete fexare deus he ts 


not to transact business, when taxes unpaid 
combination of, as a violation of anti-trust 
BCE) cajs seuss so WRONG taielrahelre tals tne allem en APue eet 
eommissions, contracts foresss) 0 \.60. 266 
Capital 
impaired, superintendent to order restored. 
impaired, action for dissolution, if not re- 
Stored sae fcc d,5 Saahad cede tT ener 
Certificate of authority 
foreign company, to, see Foreign below 


to be issued annually. i... ice deed opens 
CONTENUS 6.5 td sinke « elaerea us eas seh eens iat 
discretion of superintendent to refuse..... 
OXPIPALION. | 5.cke Aad ng Pome vs sis e we ore 
failure to obtain, effect on contracts....... 
revocation 

Wrongtul,, TEMEGY <. his da wietspels « etere 


for non-payment of excise tax......... 
for placing or re-insuring risks with 
unauthorized agent or company... 
reinstatement. (0) Midachicl eee are eee er 

of unsound foreign company........... 

Crimes and offenses relating to 

suppressing facts from superintendent..... 
misrepresentations in advertisements...... 


PAGE 


SECTION 


633, 634 

673 

634-1 to 634-7 
641 to 643 
665 n 


644 to 644-5, 654-1 


654 
654 
854 
644, 9365 
645 
667 


5438 
5438 


644-4 
5676 


6391 n 
644 n, 9407 n 


628 
633, 634 


646 
646 
646 n 
667 
665 n 


635 n 
5434 


5441 
5441 
635 


13141-1 
13172, 13173 
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INSURANCE COMPANIES—Continued. PAGE SECTION 
Deposit, see below, Securities 
Dissolution, action for, on failure to restore in- 


Ware mCntal Wh hil aa texas dso vi gods 633, 634 
Dividends, withheld from stockholder in default 
TOD RGREREION IRS achat dl. cu oe ues « 628 n 
Examination o1, by superintendent of insurance 625 to 627-3 
Foreign 
POTIONS A PAUN RE agit sass’ ateltaier Datbiee Lawn oa Se 194n 
agent not to solicit insurance, without li- 
cense from superintendent...........; 644 
agent soliciting, must be duly authorized. . 644 
agent, non-resident, license refused when... 645 
certificate of authority, required.......... 646 
copy to be filed with county recorder. . G47 
PrpNICE RGN Oloey colle osc. Foes doe oa Soothe 3 648 to 651 
penalty for failure to publish.......... 652 
penalty for transacting business in 
Suara ICBO: aajiy ate nulen aged 5443 
penalty to be paid before issuance of... 5443, 5441 


excise tax on 
statement of gross premiums, etc., to 


superintendent of inmsurance....... 5432, 5433-1 
gross premiums defined............... 5433-1 
power of superintendent to verify..... 5432 
assessment and collection of tax on pre- 

PLUS CRIA, toNh LA We aval ws 5433 
tax on premiums is an excise tax...... 5433 n 
amount of; remedy to test............ 5434 n 
failure to pay 

ARECION 0G, "COR GObos Ui iw aie eignaiely a 3 5434 

revocation of license... 3... . wees oe 5434 

17S UA EO se ee ee ee 5435 

ASENUe NOCMEOP ACE LOM ssi. gals ears ra 5676 

BAUME rs. a fea Ac. GEOR 13415 


additional, where law of home state 
imposes greater tax on Ohio com- 


[OETA Ca pec gene ire Sane ee 5436, 658 
deposits with superintendent of insurance 
HOE OULUG Meeenen knee tame Sine a wave Sam wees 5437 
FUE Ae COLAC Stes eA NS Moke Beans ois ale ayers 9607-1 
unsound, revocation of authority.......... 635 
unauthorized, risks not to be reinsured in.. : 5439 
not subject to general foreign corporation 
IER copes eco.u.0. ita Gir Eee 178, 188, 5508 
QUO A WartaniG PAGANS cpenrcnel dts! cieuss states sists o « 12303 
license: no defense to............00-%- 12304 n 
Franchise fee or tax, not subject to............ 5518 


Funds, see Reinsurance below 
Incorporation of; can not organize under gen- 


e¥al- corporation law seed. sac seis ee os 8737 

License 
AKON e OL Mey E RR Rie icin ies Ril woven we 644, 644-3 
644-4, 654-1 
REGO rE etreee saree EN eile o> CRs «k's elo Ld 644-2 
to non-resident agent, refused when........ 645 
POV OGM Ain aars Sew 0 lic aie id win dodic ani mele abe 617 


of company, see Certificate of authority ae 
suit by unlicensed company for premium... 665 n 


24238 INDEX. 
INSURANCE COMPANIES—Continued. PAGE SECTION 
Liquidation of 
proceedings for . sas TA. erieite. PON wives 634-1 to 634-7 
to be in charge of superintendent of insur- 
BINOO]:  hS ALE 2 SES Se i nes hae err eee 634-4 
fire insurance company, domestic; preferred 
claims cine doc ave eee eae 634-8 
Mutual 
when capital deemed impaired............ 9538 
unsound, assessment to restore impaired cap- 
LEGA as, <scinss winke vie Sie ore ewe a aS tee 9538 
other than Uifein steers mie cer ane een eRe 9607-2 
public property may be insured in......... 398 Const. A. 8, §6 
Organization 
expense: of, limited. j.uigetiGiws oibtics s bien os 6373-12 
deposit..of fundsicus cox ssi seco ee ee eee a 6373-12 
duty of superintendents.) iho0.wk diese JS 6373-19 
mutual’ company 2, ics ax, Readying Ros 9607-2 
Rates, power of state to regulate.............. 398 Const. A. 8, §6 
Re-insurance 
HOREHVE TUNG, Acme vais tee mca hie Meee ick ere 630, 9590, 9363 
BOG 8, Cebtic Gee. aurmnten ties acid om ertatss 628 n 
to be effected in authorized companies only. 5439 
annual report to superintendent as to...... 5440 
revocation of license for unauthorized..... 5441 
Reports 
blanks for, to be furnished by superinten- 
GONG: «4's «0 ease eee es ake REN 659 
Securities deposited 
CENOMINALION \ Stent comise ee neo uk ws eee 640 
held by state treasurer; delivered on order 
of superintendent ..... 5 . niche ete 640 
eollection of claime ffoms oii 5 oak chee cum oe 641 to 643 
return of, on discontinuation of business 
life insurance companies,..4.5...0555. 655 
other  companiesins)..15isbln vam entes ay 656 
by foreign companies, taxation of......... 5437 
Bervite of process ONi.n sve bax annvaean mae ean nN 11289 
in proceeding before justice of the peace... 10243 
Solicitor, Heense of) o1.caicnis basque ae reagee 644 to 644-5, 654-1 
Stock 
subscription or sale contract, provision in 
PTeserEded 4h sitHs Te the Gon de 6373-12 
expense of selling, limited.........600%... 6373-12 
Stockholder 
failing to pay assessment on stock, dividends 
withheld; fram: ‘vwsis0ds, coe reba 628 n 
transfer of stock, does not release trans- 
ferrer;, when) «:<%sah%tise sane eee. Dome 634 
Taxation, see loreign above 
Transacting business in state; what constitutes 665 n 
Trustees, lability, transacting business after no- 
Like TO Cases. 15:55 sete beens hs Sl OOP 632 
Unsound 
impaired capital to be restored............ 628 
not to transact new business when........ 629 
marbal companies «a sc ceaeet es. ons these 630, 631 
action to dissolve, if capital not restored... 633, 634 
foreign, revocation of authority........... 635 
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INSURANCE COMPANIES—Continued. 
What are not 
Winding up 


INSURANCE COMPANIES OTHER THAN LIFE— 
General provisions 
Mutual 


CMP OG RI ee, MMR Beat hci SG cclolie. cosa laiet a> cru id ace 

Credit guaranty 

VE Ek a) ee ee ae 

(See Lire Insurance Companies; Insurance; In- 
surance Companics; Superintendent of 
Insurance ) 

Accident, see also, Inswrance 
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PAGE SECTION 
188n 


634-1 to 634-7 


9510 to 9592 
9607-1 to 9607-38 
9593 to 9607 
9608 to 9620 
9621 to 9633 
9634 to 9642 


business, company may be organized to 
write, on persons or property.......... 9510, 9607-2 
company 
COHEN MIZE Aion nl, CR a eae a er 9542, 9607-2 
MEPOSIHSOL BOCUTIVICS. 2... 5 eek se ses oun 9548 
POIMAUTEMCO OU PISR A oa 4.a vu a i ede lea avoid 9555 
forms of articles of incorporation 
accident, health and liability........ 133 
life and ’accident, mutual protective as- 
ROLSI LORY DS ie Bicee «Sha inrcle-a besa dv 2B Cena 136 
insurance 
POET Pras sgn a9 oni Meee audience 4a ys 1807 9542 n 
-policies, special provisions, construction of, 
and “habiity Omer ccs doce wes 1807-1810 9542 n 
Actions 
against foreign companies ...............- 9561 
Agent 
appointment by directors ................ 9517 
of foreign company 
FOTABEE VICE OL PTOCESS « oja66 ns 5g ie wow has 9561 
combination of, as to rates ........... 9563 
common, several companies may have.. 9564 
IRKOINC Oa eS en ne Oe 9559, 9562 
EAM at era ot 4 sein, X08 A Aine ws 667 
RIS ee Le i ge ln acca dh oon, 3 ate 9567 
of company, person soliciting insurance is.. 9586 
powers of 
EO TR DMEAEHU INGUTGG. 5.5 6 «ccc cs oss oe mals 1843 9586 n 
to appombicsubagents. 22.4... .0 46 eheues 1843 9586 n 
to make preliminary insurance........ 1844 9586 n 
to waive conditions of policies......... 1844 9586 n 
apparent authority... 2.6.6. cee ans 1845 9586 n 
Articles of incorporation 
Oh OG US OOMINOAY seer. « cities Wiel. <ews «Sas 9607-2 
BER  eeINI ole aWa 6: Sia apes <n x'<SStaan 9512 
approval by attorney general............. 9512, 9607-2 
ry a EG ee a rere 9513, 9607-2 
copy deposited with superintendent of in- 
SUITS SEO earthy Sra cgier a Spa olla S's) aw Stans. 2a)" 95138, 9522, 9607-2 
Bank deposits, power of fidelity or guaranty 
GOW PRN HOMENSHTCS ocats.<)oiaisre a ews ee we 9511 
Boiler ; 
POMRSUT ACG CNIS hg Ceo ala we we ois a dee 9555 


9607 n 
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INSURANCE COMPANIES, ETC.—Continued. PAGE SECTION 
Bonding, see Fidelity and Guaranty below 
Bottomry or respondentia 
power to loan OM . ci 60. es 5k seme oes ows 9510 
power to insure against loss on............ 9510 
Burglary, power of casualty company to write.1790 9510n 
Business 
kinds of, authorized’ «sc. .56 ds iskeh 4 esas 9510, 9607-2 
limitation as to number of classes written 
by one company jeisdiaus cave taes elas 951] 
discontinuance. Of: 44 wssk scsi es ress bes rete 656 
license: to .commenctet ss... chee et eee 9522, 9607-5 
mutual company, may commence when.... 9607-4 
By-laws and regulations 
adoption by directors <<...5 0:53 405 vow ee 9517 
approval by superintendent of insurance.. 9517, 9522, 9607-3 
copies to be deposited with superintendent 9522, 9607-3 
of mutual fire companies, contingent liabil- 
Ay. Sy BOSH) AN plan sarees ouverts 9607-7 
Capital 
pubseriptions. £0: 0G. ~cawhinan ee eee Nee 9514 
full amount’ to: be subsoribed) 4 is. ae 9514 
investment of, securities authorized........ 9518, 9520, 9521 
certificate of incorporators as to........... 9522 
joint stock company, minimum permitted... 9524 
ANICYERSE, OL yk, tis vente Cro cge oeemr epreetern, oust 9531 
foreign company, of, requirements as to.... 9560 
Casualty company, pOWers ....5 260 ces ea veces 1789 » 9510n 
Certificate of authority, see License below 
Consolidation of joint stock fire and marine 
COM PANIC shi wis 4. SE PE ee 9544 to 9549 
Contracts of insurance, see also Policies below 
how: geecatedvis nts sit conte ae eee eke 9587 
WATOL or otels cup ore a sorst ithe nea sus oe ach Omen 1846 9587 n 
fusnrable. interest, iene iin esha eae 1849 9587 n 
take effect. qrhetivas... 0 yess saeaws hae 1847 9587 n 
Directors 
qualifications °F %'sn.sh ake sanin an ewe 9515 
rtraber 4. 61.4% Carr We weenie 9515 
Chews BO. ose tiudeie tee bee 9515 
first,’ eleetion~ 6f 54,55)! Vi. AA Ae 9515 
of mutual company, term of office......... 9515 
oficers chosen. OY 65.5460 vee wee 9516, 9517 
bv-Jaws and regulations, adopted by........ 9517 
records of transactions. inspection by stock- 
holders. 6s 4chansPes eee 9517 
liability 
unauthorized investments ..........+4. 952] 
transacting new business after notice 
GO: CRBBR: ar edu vetoes ee ahaee 632 
Dividends, fire insurance company, of.......... 9532 to 9534 
Liability 
eompany may be organized to write........ 9510, 9607-2 
foreign, deposit of securities .............. 9510 
lighility onder pélicies Wy . Weta ete en 9607-2, 9510-8 
9510-4 
payment of loss to creditor of insured.... 9510-4, 9510-3 


subrogation of employe to rights of em- 
ployer against (uc cure. dere dee sewers 9510-1, 9510-2 
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Liability—Continued. 
Dia FOnOm ets cet heck Noles satan debates 9590 to 9591-4 
financial condition, how estimated ......... 9591-1 to 9591-4 
articles of incorporation, a Set ee 135 
Examination of 
when organization completed ............. 9522 
MrT Pe ORE ee thd ne! ihe sod x8 ae aw ss 9522, 9523 
Mig MOUOT CEOS 0 ase op iu defo so x leds edhe Raby 625 to 627-3 
‘explosions 
power to insure against... ...6.Viei es an, 9556 
mutual protective associations may insure 
POE LINE ime ee lls ix 4h, Ord sls he ees < 9593 
Fidelity and guaranty companies 
organization authorized .................. 9510 
power to insure bank deposits ............ 9511 
Pelmnupeneomiinridleettrs ih Wes Adm Nida'ds Se. 2 9555 
Rie OTE Ree nie ae wii cinRakarers GAG ea Slee he A 9558 
deposit of securities 
by domestic company ................ 9568 
by EOP EV EM SOOM OIE iy siuliaa ews wp bas alee a 9569 
bond executed by, as surety 
is an insurance contract ............. 1830 9570 n 
contract construed against surety...... 1830 9570 n 
liability under, and defenses. . . .1830-1832 9570 n 
estoppel to set up ultra vires......... 9570 
sufficiency, when two or more sureties 
POUUITAOIDO: LAW sees g een a hb ee 957] 
premium 
when allowed as expense of trust 
RAT PLRI RS airing tie Mair Ga 8 Sac 9572 
rebate of, prohibited .......0..... 9589-1 to 9589-4 
GE ROE LOGE, «parva Sora iergs ctierina we ek 9573 
to secure performance of contract.... 9570 n 
Fire, see Fire Insurance Companies 
organization of, authorized ............... 9510, 9511 
9607-2 
mutual protective associations ........ 9593 
pPoucien of. lability amder.. ...:\.0cc0s vk 1850 9587 n 
Foreign 
banking and certain other business, by, pro- 
UI CCE gi SC RINE Pe Aa 9559 
license 
VS ST a oe er 9559, 9562 
9607-18 
Si ee SE ns er 1822 9559 n 
failure to obtain, effect ............... 1822 9559 n 
cy Vr 7 Gg Ae ee aa a 667 
POV OMG einen oH Gans o's OSes 617, 9563, 9589-4 


9607-21, 635 
5434, 544] 


PETES, ce hs ce Ook ee ee 9567, 646 
recording and Pep lions ji. 5 Gitveine o's 8 647 to 653 
doing business in SOAP WHRG 18.6055 Laws. 1823 9559 n 
capital, requirements as to... 66s ese cass 9560 
what constitutes, of fire company...... 9566 
agreement as to service of process......... 9561 
actions against, where brought ........... 9561 


common agent, several companies may have. 9564 
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deposit of securities, see also, Securities 
DeLOW | « es)2)a,5.0.25. 2 PS eee 


by company organized without the 


Ue. 8. one 3s aoa oe Oe eee 9565, 9518-2 
by Ohio company for benefit of 
foreign policyholders: ......0:.0. 9510-8 
tamadaon Ae deiiie ra nae eee 5437 
by live stock Seay ris ge PR ee 9560 
Withdraw wadiei" ¢.sikoa Ae enue eRe 656 
mutual companies, DiS cheese ae i ccienaens 9607-19 to 9607-23. 
annual | statement: <5; <5. ceethn wets elon s 9567 
exempt from general foreign corporation acts 178, 188 
Health insurance 
company may be organized to write........ 9510, 9542 
deposit’.of securities, by) <2 2<s.%..0.0s05 9543 
total disability under policy of, what is... .1893 9607-2 n 
INPOYPOTAMOTS: 2+. aks oy we EO o's eR ee 9512 
subscriptions 40). Gb0Ck © 6 ica vind Spee 9514 
certificate ‘ag te capital: weir Ba. dnn hese 9522 
Insirahle: interest:”.:.ccuiss es 5 ees Soe e 1849 9587 n 
Insurance 
special inducements to, rebates of premium, 
ete. 
prohibited: Gc sess apo 9589-1 
penalty. x sews don soy owe ane mere 9589-3 
testimony as to, incrimination......... 9589-2 
revocation of: hieenaea.: (57. ae een oe 9589-4 
Insured : 
subrogation ‘to. rights of 2.)..he0a8 deat mety 1865 9587 n 
COULPROMUISGE WIEN . 2s we 6 elk wing 1866 9587 n 
Investments authorized 
of capital and accumulations............. 9518, 9518-1 
9518-2, 9519 
9607-11 
Of .nepumtilations sta Means Lee ee 9519 
LimMItations<on: on o4 ~ tee oe ee ee 9520, 9536, 9537 
9607-11 
liability of directors for making unauthorized 9521 
in national bank stock .........+.seeeeees 9518, 9520 
License 
pomestic Soutpany: xii. kiawkis poe eee 9522 
expiration: « ysis. .oseee earn oe 667 
FOURWR Ly oie cya a emis cameiee aera 9523, 646 
certified copy as evidence ............ 9 
DVT) COMNROT a ieiie nce sek inn ab ae 9607-8, 9607-4 
foreign company” 4... oi veeewa dae eee 9559, 9562 
Sx pir ation i, sp. ix aca owen dee eee ee 667 
TEVOCHTION: CS ats oh es OF ieee 9563, 5434 
TRTIONOA poy 4 inn peers akc tee ees 9567, 646 
to be recorded and published.......... 647 to 653 
revocation 
power of superintendent............. 617, 635 
for misrepresentations in solicitation. 13171 
for rebating premiums, ete, ........... 9589-4 


for placing risks with unauthorized com- 
Pany: OF! SORE» pape hure ns wee anes 
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9510, 9510-7 
9510-8 
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proceedings... 
preferred claims 
Live stock company 
organization of, authorized ............... 
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PACS WAGE) 5 hy hr chee cee ous 
members 

Prolene Gere Gs! Se ceeds food Mea hak 

liability to assessment ......:5.... 05, 

ROCHE RU eh hee tan bee ech See 

GirecroramiinG hes | lac his. ek oe eee: 


capital 
when deemed impaired ............... 
restoration of deficiency ............. 
of foreign company, requirements as to. 
debts for what purposes authorized......... 
PEECGEOCR UMTS OF ins ciildssccaiaesS b3-d4 0d a Oa ve 


PAGE 


2443 
SECTION 


9607-2, 9510 
9556 
9583 
9593 


634-1 to 634-7 


634-8 


9510 
9510, 9524 


9560 


9510 


9510 
9510n 
9510 n 


9607-1 to 9607-35 


9607-6 

0 9607-17 
5, 9607-6 
9515 


9607-22 


] 
95 


9607-14 
9607-15 
9560 
9539 
9515 


9540 


9607-15 to 9607-17 


assessments 
liability of members. ..........5.5... 
when policy cancelled ............ 


to restore impaired capital ........... 
forfeiture of policy for non-payment.1899 
levy 
SOV VOOR GD AOORTE: lee bE oa a es kas 
CURR OMEN G MG Foard sti Suicidi divleleiciaicieiese'e one 
proof of assessment and notice........ 
defenses 
RE ERR NORD ISG relate, ora vies olds Se ev Re 
policies 
to indicate character of insurance...... 
Se Ed cen eid «a as wine «Se 
power to do business on cash premium 
plan 
premium notes 
exemption of certain companies from. 


POOL SHS AW) Crm? ate) SS 6 ENOUe 6 Wi e166 bee 8) 6. 6 sae 


SAV a Tale Hse ere ch 6.6, 6.76, ee ee ees 0 6, 8 « 
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9579, 9580 
9607-14 
9607-16 n 


9607-14 to 9607-17 


9607-17 
9540 
9541 

9607-16 n 
9540 


9607-10 
9577 to 9582 


9607-9 


9607-27 


PIERO PEOPEREVSAOR iociars cise e viele ews 9575, 9576 
return of, on cancellation of policy.... 9579, 9580 
sale or transfer of, penalty............ 13149-1 
Name 
[ren Gist EE rs ar ae 9512, 9513, 9522 


7990 


BY TOU RE ROMINA inn 25 ce ow oe 2 ws Wine g 9607-22, 9607-23 
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Officers 
chosen by directors, are cs «2. Sect ye es 9516, 9517 
compensation and bond .........s.seeeeee 9517 
Organization 
purposes authorized .........s.ceeeeeene 9510, 9607-2 
CRA deo Ih ao aod coon dodo 9511 
expense Of, limited 05 Uwccne ers «cree awe 6373-12, 6373-19 
9607-12 
proceedings 
articles of incorporation ............. 9512, 9513 
9607-2 
FOYMS “OL Fre sistebateroheeetetene ie ober pretete 135 
pubseriptions: to Bt0ck ./.) ns. sams tees ieee 9514, 6373-12 
sale of stock, power of superintendent. . 6373-19 
deposit of funds by promoters......... 6373-12 
election of directors and officers....... 9515, 9516 
by-laws and regulations .............. 9517 
investment ‘of capital <. 5 si. eeuinaees « 9518, 9520 
certificate: as to capital ij: anc i26 ee ce 9522 
GRAMUINALION | 65.) dee, tiarteesis: Binet seco ete 9522 
filing copies of articles, by-laws, ete.... 9522 
BOOTING. “oss 21855, Suey aco eietacdy oP tee 9522 
Plate glass insurance 
FeImsurance Of YISK 1/6). 5 0 etsas eae eens 9555 
power of casualty company to write....... 1789 9510 n 
Policies 
of mutual company, to indicate character 9607-10 
execution of, statutory requirements....... 9587 
Parely VAN Vacs to ss casas cme ee eS 1846 9587 n 
when contract takes effect .....5.055..000. 
before delivery. of policy ............. 1847 9587 n 
on deliverye We eit © sits eerie 1848 9587 n 
before payment of premium........... 1848 9587 n 
OTL, POMC WAL Co ces ioavs atenetend as se tone te hsse droite 1849 9587 n 
mMsurable Wnterestoes castes re erent 1849 9587 n 
provisions, terms and conditions of 
power of agent to wWalvel so. s.... 06 oe 1841 9586 n 
presumptive knowledge of, by insured.1850 9587 n 
construction: . «, cana ssemene ates eeehos 1850 9587 n 
WHIVEE 0. tL on ee tebe aeeeetes » .. 1850 9587 n 
relating to the application ........... 1851 9587 n 
concealment of material facts ......... 1851 9587 n 
Premianiy ee 52k nwisic eerie ee Mle 1852 9587 n 
tiblet se fcc, aleve Nes oR. aie ee a 1852 9587 n 
sale Ole AilenaAtIONS oye scien ecw 1853 9587 n 
HeSignTieNny OL, POMC. vitaacncassieqn ete 1854 9587 n 
IMCUMMO TANCES semey kernaes ceethect olen teen as ee 1854 9587 n 
mortgage ‘clause scpapuats cs aed eRe 1855 9587 
other “intarance. 64.555 53 sess. 28 ooo 1856 9587 n 
Roney. «x ore tae Pes AO 1857 9587 n 
change in location of property......... 1858 9587 n 
ike, of premises “Yaga eo os woe oe 1859 9587 0 
excepting certain risks ............... 1860 9587 n 
iron sale: clanse Silakese.qs sis J #5 61860 9587 n 
notice and proof of loss.....  ...... 1860 9587 0 
appraisement 
(a) where loss is total..... .. .1862 9587 
(b) where loss is partial......... 1862 9587 n 


limiting time. for sult, g..nx.cc cm mene 1864 ~ 95870 
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Powers 
NS Se a 9510, 9511 
9607-2 
limitation as to number of classes of insur- 
ance written by one company......... 9511 
ee oC a) hn en 9518 to 9521 
to acquire and hold real estate............ 9536, 9537 
Rey ee OUTER OL IRCA inlet dint tiata, «a's Xaeveateok «de 2g 9555 
Premiums 
authority of agent to give credit for.......1844 9586 n 
provisions in policies as to ............... 1852 9587 n 
MOK AGOR OR OMUOL CO. « «8 5 aia uh. orarg. och 05% 9589-1 to 9589-4 
PURINE OLOUTLOME OCIA cstin iainvclale wisisiddse 6a Sea aXe 9516 
Property 
in course of transportation, company may 
he organized to write ........000hunswes 9510 
gnarable againet fire, ete, <.< cscs sc ccea ace 9510, 9607-2 
ACOIMON IE TOS INSUTADIG® ce is. osc ae nce ce cc, 9510, 9607-2 
Real estate 
power to acquire and hold ............., 9536 
Unnecessary, CODE BOld .wcssvcsivasccesadn 9537 
Regulations, see By-laws and regulations above 
PO ORME BaP NaS inn ei Ass cies eso o,c¥aed Reend 9555 
approval of superintendent ............... 9555 
in authorized companies only ............. 5439 to 5441 
BOER Ul catrehas are vig 6k Ries KS 0) x 9590 
Report, see Statement below 
Safe deposit, powers of company.............. 9510 
DMCC E VMICROREIOM OL. ou). ca od wds.an dnc ue ene ii 9517 
Securities, deposit of 
by fidelity and guaranty companies........ 9568, 9569 
by company organized under foreign gov- 
ROR Gan Dah toaihty Syn Seanad ie id bia a iain a S00 9565 
by foreign liability company............ 9510, 9510-7 
by credit guaranty company............... 9624, 9631 
by mutual company desiring to do business 
GT gah CO ae en ee a 9607-31 to 9607-38 
collection of claims from ...............0: 641 to 643 
OMT GENO Err era hie Sy dais fe, 3 ddd SOK 640 
return of, on discontinuance of business.... 656, 9510-10 
WTAE ES EES CC tr a ac rr 9518-2 
Statements to superintendent 
AUG Hae ett eRe leis aig d's d's «a 0 wohl a ale 2 9590 
of employers liability companies....... 9591-1 to 9591-4 
special, when required ...........020s000: 9591 
failure to make, penalty ...............+: 9591, 9592 
Stock 
SUIS Oo o8 GS A a re 9514, 6373-12 
9607-29 
duties of superintendent as to subscriptions 
CEG RCT Sans oe ae Pa ee 6373-19 
full amount to be subscribed ............. 9514 
share of, entitles holder to one vote....... 9515 
RPMI ORM GG MEd en de d.5 # <5 aS Sle 9530 
tS AE Se re : 9531 
plan, power of mutual company to do busi- ane 
9607- 
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Stockholders 
voting rightS .......ccees eee eee ee cenees 9515 
GsTectOrssAUst i DOs Barn nowws ca eaneienieinioeeec 9515 
right to inspect records ............-...-. 9517 
liability for illegal dividends received...... 9533 
Subrogation to rights-of inSare@ina.<.cascuiss 1865 9587 n 
Surety, see Fidelity and guaranty, above 
Theft, ‘of automobiles, power to insure against.. 9556 
Tornado insurance 
company may be organized to write........ 9510, 9556 
mutual protective associations may write.. 9593, 9597 


Unauthorized insurance on property 
permitted in certain cases where authorized 


insurance unobtainable ............... ~ 660 to 664-3 
agent 

license to solicit .-.crciuens PEO RS 661 to 664 

Cuties *. SAG ave saa Sane ee 667, 663 

HOnd -.... wy oh ewpsaa below nae eae ae 664 
affidavits to be filed, before issued......... 662 
annual report of, by insured............... 664-1 

penalty for failure to file............. 664-2 
tax on, to be paid by insured.............. 664-1 


annual report and tax 
exemptions from 


fraternal beneficiary associations. . 664-3 
exchange of private contracts..... 664-3 
Burelary and, ropberyines .= esi ee cei see 9634 to 9642 
moutaal plan) <x sso itvert irre 2a igeameee 9634, 9607-2 
business 
minimum amount at risk ............ 9635 
conditions precedent to commencement of 9635 to 9637 
limitations on character of ........... 9638 
certificate of authority ........05.. 0s c05 6s 9637 
renewal “gies care coe hee ore 9641 
revocation’ 2). i... e eee a ee 9642 
LOTION 3 .a' 6 ishing ulsle ow SaaS eee ere Sees 9637 
appointment of agent for service of 
PIOCCHE 5 nce Shoe ea eel fee 9640 
fund, reinsurance reserve ..........000000> 9638, 9637 
annual statements <7. cis .asdeveuun eae 9641 
policy holders, liability: :25:.:.0.0Revoeuees * 9639 
membership ~ fees: = 55 « xan etesereere ad : 9639 
PREMIO 6 55s. ns Pe eee ee 9635 
Grents Guaranty: =. 3-62.50 ene oe 9621 to 9633 
PRECIO. oh Desc e eae hae ee 9621 
capital. stock: «0 escen cy deve cede e ee 9622 
to be paid up and invested............ 9622 
increase Of @ js 5 Taos 0s ok eee ee 9623 
Devestment oP (egies Fee 9624, 9628 
deposit of securition’ so.2. 2377. .3 eee rte 9626, 9624 
by foreign ‘company Act. us . se. he. deen 9631 
certificate of “authority Sat mai falca ental Ries 9625 
POWRTB a nM scrtt chek PE poe ee bce oe eee 9627 
to purchase claims .........c000% 9628 
annual statement: «272250 dev cewverseneoe en 9629 


failure to make, forfeiture ........... 9632 
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foreign, admission to state ............... 
Se NG S.8 9 Foie ois a0 dale o's x oo, 


Live stock associations ...................... 


funds 
for losses and expenses .............. 
acd) gra SE Ona nD ee 
og asa oS St a ar 
cae deere oN, Ce i a ee 


CETUEOR Tes PERS heer tne hv dig oo ond o 
Mig FOE SCOKLINCATS U7 ne cls nee ve ees 
business 
when may commence ................. 
minimum amount at risk ..........., 
forfeiture of right to do, by failure to 
make annual report .............. 
forfeiture, when amount at risk below 
SRM IMMETET ND Gg Peeks os bs walla aes 
certificate of authority ..............c000. 
MONCMMRE Te RAS AE Sw yw NUS Tee ae 
directors and officers .............00ee0e- 
Mee POUR te tee. 5. kG 44 Seb kx ot 
constitution and vy-laws ................. 
annual statement to superintendent........ 
POBGrEIa ppt te Mas avi wield boas 
who may obtain insurance in ............. 
eA alae ik. Sih. Sie Pe aides cs ace 
bond 
secretary and treasurer to give......... 
of treasurer, filing with superintendent. 


Mutual protective associations ............... 


OPO AUAAGIGUE Weta ad as codes dad «Ss sec wes 
ee A 
PODERTR SUSU ADS agit assis sos i cae econ 
SN er er ae ge «2 Mise oo odin’ Vw 
funds for losses and expenses 
oe 0 ee ee 
ee 
funds, surplus, what associations may ac- 
ee ey ee ee 
assessments, what may be made........... 
certificate of authority ...'.............0. 
ca yt) Os: eee a 
certificate of incorporation 
se ere 
EE ae es a 
OS 
constitution and by-laws 
I SOSA rr aia sanyo 2 sie wa'e wee o's 
Beebets THUKG BION S20. a eS 
assessments regulated in ............-. 
constructive knowledge of, by mem- 
PERS ha tatli ros taNae Baars robs Mara sis "eat nls eens 1882 
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9630 
9633 


9608 to 9620 


9608 
9608 
9608, 9612 
9608 


9608 to 9611 
9609 
9610 


9616, 9617 
9616, 9618 


9614 


9618 
9617 
9613 
9611 
9620 
9612 
9613 
9614 
9611 
9615 


9619 
9616 


9593 to 9607 
9593 to 9596 
9593 

9593 

9593, 9597 


9593 
9593 


9593 
9593, 9598 n 
9599 
9600 


9593 
9594 
9595 


9598 
9598 
9593 


9583 n 
9599 
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Mutual protective associations—Continued. 
directors and Officers ............+++eeee 9596 
members 
who ‘may be ...is.. cud t wien eer : 9593 
signing constitution ...............-- 9598 
estoppel to deny membership.......... 9598n 
liability: n.is,0 Gatae came eats mance Sens 9593 n, 9598 n 
policies or certificates 
constrived Ge. con eos ess enreeiae 1883 9593 n 
forms to be filed with superintendent. . 9599 
effect on, when association reorganizes 
as mutual fire company .......... 9606, 9607 
statement, annual to superintendent....... 9602 
penalty... 4 scbcaes Cecanininnnk ene tee 9603 
form: of articles, 00. es eno 136 
INTEREST— 
On long term obligation evidencing loan to 
corporation, exemption from usury 
OWS :.4«0s.2 Sate aie eek am 4 8705 
Un. SUDSCLIPTLONS, Yoris ut lisaiie wheeler uReertead 980 8632 n 
To subscriber for stock, stipulation for con- 
SUTMOOM, cases RR Rhee wee 971 8630n 
Usurious, contracts for not void as to prin- 
GPa: | hx neieenn week Mies ent eee 949 8627 n 
Usurious, effect of stipulation for, under spe- 
C18] -ONBT EOL isk L0injen, Gadials, SRR 949 8627 n 
Power of national banks to charge............. 949 8627 n 
Unpaid, not to be deemed profits for dividend... 8725 
INTERFERENCE— 
With directors management 
by ‘stockholders, ...<cs acs .e secre ane 1016 8660 n 
by sourts: nih. ceistnbisuok aie ae eee ee 1017 8660 n 
INTERLINEATION— 
Articles of incorporation not to be corrected 
DY 26h -odedio cul Ae een 48 
INTEROWOGING DIRECTORS? 5. ..ny cancun 68 
INTERPLEADER— 
By corporation, adverse claims to stock......... 1067 8673-10 
INTERSTATE COMMERCE— 
OW kat conetitntes.... s+ s0<0000% Sa oe cena 188 0 
Public utilities commission act not applicable to. 502 
Cars, etc., used in, non-application of automatic 
coupler, (G6e.: ACh: RO ...,siunn oe ena ree 8954 
Foreign corporation engaged in 
need not obtain certificate to do business... 188 
can not be excluded from state, or taxed for 
Privileges juin kGkiochide wack Ae 429 1940 


certificate obtained by, of no advantage..... 418 
Railroad property used in, levy on..... 1243, 2173 8793 n, 118192 
Law, public utilities commission to investigate 
violations of 
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Pp seas 
INTERURBAN DEPOT AND TERMINAL COoM- a 
ESM Ors eS ons COLE Key. Fade 916Y-1 to 9169-5 
Us a SS a i ae 153 


INTERURBAN RAILROADS— 
(See Public Utilities Commission; Street Rail- 


ways; Rapid Transit Commission ; 
Railroads ; Taxation ; Tax Commission. ) 
Abandonment of part ondine: tight tats... i. 504-2, 504-3 
Abutting owners, consents ................... 9118 
Actions against, venue ....................05, 11273 
Adequate service, must give .................. 9118n 
ee NY cn an ie SURG ss ooh Bae valet 4h 9119 
tracks of urban railway .................. 3779 
franchise must be obtained, before......... 9119n 
LN ES OOS 5S ea nen eae 9119-1 
Articles’ of incorporation, form ............... 138 
Cars 
power brakes, required on ................ 9149-1 
power brakes, penalty for operating: without 9149-2 
Character of, ‘‘railroads’’ or ‘‘street rail- 
ways’? ato iA See, Ace ee ice co 1486 9117 n 
oo CE LT | ae a a 614-2, 5416 
Conditional sale contracts of equipment or roll- 
ing stock, filing or recording of........ 9060 to 9063 
Conductor 
powers 
L-ACU as polieean ly i. i eke es 9516 to 9159 
Cp SE 7 a ee ee 9158 
TP OPER ORSON GON) os fc vice ress ewan de 9157 
neglect of duty as police officer, penalty. . 9159 
wrongful ejection of passenger 
liability Seremapany 3 eee E 2, 9157 n 
ROME SS PA ny OY) 2 gece lcd tne wk neces bas 9121 
Construction of, authorized .......0....6.0000- 9117 
Crossings: over railroads 
outside of municipalities and in municipali- 
ties elsewhere than in streets......... 8834 to 8839 
at grade, stop on approaching............. 9124 to 9126 
construction of wires over .............. 8975, 8976 
Crossings over streets and highways ........... 9118-1 
mode of, fixed by common pleas court, when 9118-1 
RUA MGH MSE apres tte Ra, fhe 2 5 Sis oe a © nee aes 9123 
how made, when cars operated by third rail. 9149-3 
above or below grade, power of municipality 
EN i itor a ix v8 hs ee 00 es 8874 
of streets and highways over railroads, how 
vote A Ee eer eee eee 8897 
Crossings over street railways 
stop, on approaching 4 PL BUG Piles tata e! oMeters ae 9126 
Defined, in public utilities commission acts..... 614-2, 501 
Depot and terminal company 9169-1 
AAS UROSE dtd? Be sib cle pitis e «ac is eo ees Sle s 
Racer st ee Pts, bo 5k. vee 2 9169-2, 9169-3 
9169-5 
ee. ee 9169-4 
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provisions required in, as to change 
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council may grant, for terminals, or 
throughs VOUT ietscrbaeies “eter aesere tae 

over tracks of urban railway, not re- 

quired when urban railway consents 

competitive bidding not required....... 
limitation on duration .0f...........en eos sey 

not granted to, for municipal street 
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extension within municipality......... 

Lease or purchase of tracks, ete., of other com- 
panies . 
Moripages. by) <i. dinner anger woe cet ro - t ieee 
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Police, appointment powers, etc. ...........+.. 
IPROWELTH. Of, ASH CATTICLS 4 iia fcueeede tae teeaoie rele 
Powers of, to borrow money and execute mortgage 
Public utilities commission 

supervision, and. control by. .j..%5.. ess. ees 

are: ‘railrogds} Under 4... 625s «2c esah eames 
Route, change of to avoid dangerous grades..... 
Street railways 

when classed 88 45 sx ujss. 05s oa ear eRE 

powers Of, have vith so. coches. sinew ee we 

tracks of 

nese by interurbans ..45>...%aae ee meas 


city fare to be charged ........:.s0.% 
operation over, is subject to obligations 

and privileges of urban railway.... 

franchise in municipality not required, 

when . . 

Streets and highways 
additional burden on «7. i: senha ante aoe 
SPORBINGS OVO iis as hi sii. REP ob oo eae ek 
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appropriation of crossing, by county com- 
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Paration excise tax wis. cern sons Sone 
Third rail, cars operated by 
fences, crossings and cattle guards to be 
maintained... .iasssGAasbistvlerc Vaeabe es 
abutting owner may construct, when....... 
injury to domestic animal, presumption.... 
Toilet facilities, and penalty for failure to pro- 
vide drinking: whberri gut. devon in ive 
Traffic 
agreements with street railways........... 
as fo treipghts.): cis, oe peiemnmede aes 
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9150 to 9159 
9117 
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501 
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9117n 
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9133, 3779 
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9131 
9132 


9118 n 
9118-1 
9149-3 to 9149-5 
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5420 to 5431 
5445 to 5448 
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INVALID— 
Articlesvof incorporation ............60cee0 ec, 92 


OTS ee 941, 950 


INVESTIGATION— 
(See Public Utilities Commission; Tax Com- 
mission. ) 


INVESTMENT (see also, Bond Investment Com- 
panies ) — 
Company, incorporation of ................... 
Of funds, 
see Banks; Life Insurance Companies; In- 
surance Companies other than Life. 


INVESTMENT GUARANTY COMPANY— 
When deemed a bond investment company...... 


IRON (see Mining Companies)— 
Company, mining, may engage in manufactur- 
ISO OACU CU DRE lols 5 0 gt a a oe 
Company, manufacturing, may manufacture steel, 
Wihchie meee nes Soha eee au eek bY. 
Company, form of articles of ................. 138 
meray, sale Of, pysratiroad . 20. 2.65.4 ee ck 


IRREGULAR OR DEFECTIVE INCORPORATION— 


As a defense to suit on subscription............ 1095 
Stockholders not liable as partners............ 93 
See De Facto Corporation 
IRREVOCABLE— 
RRR ree eco ene Ueber te head ge 996 
GUIHGEUGE MOTOCM ONG eo. cs face wn yids ve ine woe 996 
ISSUE— 
Of stock 
OITOPOLU VS seat Serene ee SE 6 at 967, 974 
[INE GA A, Ble RS 974 
for property or services........... T3; 31, -9%5 
EE RORWMNOALS rE SUOCR er oe. 05. Sb os cee eels 
ISSUED STOCK— 
[UO CN ENC BP 9 en or a rr rn 21 
Franchise tax on subscribed or .............-. 
JOINDER— 
Of actions 
PUUMULDARGR I DU CG eee ak oe kG Sa kn ww 28S 1092 
to enforce liability of incorporators........ 


Of defendants 
suits on subscriptions, non-residents of 
GOUINU MEM terrae hercte cic cin lavaie.s Seivhalerse 1092 
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522, 614-42 
614-42 


8625 n 
8627 n 
584, 614-82 


9702 n 


697 


10142 
10143 
9019 to 9024 


8674n 
8627 n 


8647 n 
8647 n 


8630 n 
8630n 


8672 


5497, 5498 
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JOINT ADVENTURE— 
Corporation may enter into ............++...4.. 958 8627 n 
JOINT RATES (see Public Utilities Commission; 
Railroads )— 
Apportionment, by commission .......-.+++++++ 539, 614-46 
Chatige: Of 0 ikb otiask os cone ue aehe Sse ee 614-20 
Schedulasof BoA. eens ceca nice Saisie. & his renters 507, 512, 614-16 
Telephone companies, by .......-..e+seeeeeees 614-63 
Power of commission to establish ............. 540, 614-23 
JOINT STOCK COMPANY— 
Unincorporated, in lieu of a holding company.. 997 8647 n 
JUDGMENT— 
As condition precedent to creditor’s suit to sub- 
ject stock subscriptions .............. 1089 8674 n 
CONCIUSLY NERS ay cncea rte ibie, = sisteeReheeses eonieretie 1089 8674 n 
irrepularitios, eect OF. .s.o.s aves seas 1100 8674 n 
obtained during pendency of suit on sub- 
Seri phn, <0 ee ale arene Us are N aes © eee 1089 8674 n 
pleadine cries codes) cane Renae? 1089, 1092 8674 n 
In stockholder’s suit on behalf of corporation, 
should be in favor of corporation, 
WY DIG: t0/5,'< ‘cyan asaens eae a hi thas the pekeas ca ear eten 1031 8660 n 
Subscriptions, in action on, how much collected 
DY: <TRCOIVER. (55 xi wk Mae vk sie HOS wwe 1087 8674 n 
In suits to enforce stockholder’s liability....... 8697, 8692 n 
Deficiency, after foreclosure sale under corporate 
TOT LEA GS oso 5s + up's, 9.8 Mock mere Mie 1152 8705 n 
Against corporation, right of stockholder to ap- 
peal or prosecute error .......+.+e0 eee 1033 8660 n 


Confession of, see Cognovit Note 


JUDICIAL NOTICE— 
Statements in report of public utilities com- 


MILI SALOU: orrieteictate svg Eastetsia kis wake euros tere 499-5 n 
OF spevial chartered: <.5.. okies s or tue oe aren 8733 n 
seal of public utilities commission......... 499-2 
JURISDICTION— 
Federal courts, of 
domicil of corporation for purposes of...... 423 194n 
how affected by incorporation in more than 
one retete. > :sotlbes aye tp akeslaerns 422 194 n 
in stockholders’ liability suits............. 8695 n, 8693 n 
in suit by stockholder to enjoin illegal tax 942 8627 
Ohio courts, of, over foreign corporations..... 11290 n 


JUSTICE OF THE PEACE— 
Civil proceedings before 
service of process 


on corporations-co lee ou sph eee 10238 

on Tailroad | company sbicavs Shatin 0 << 10241, 10242 

ON) INSULANCECOMMpPAN Yi <2. pastes se neers 10243 

on foreign corporation .............-. 10244 

on corporate garnishee ......-6.sss00 10266 
railroad company, suits against 

where ‘brogrht. oss/4h5 our u sb nemo me gen 10239 


process and service ......6+ss00000c0s 10240 to 10242 
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KINDRED BUT NOT COMPETING CORPORATIONS— 


Corporations may acquire stock in 
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KNOWLEDGE— 
Of officer or agent, when notice to corporation.1023 
Of director, when imputable to corporation.. .. .1023 
Of corporate books and records 
when directors chargeable with ........... 1014 
stockholders not chargeable with .......... 1062 
Of regulations, stockholders and officers are 
BRE OMWITE te. oe ws ease isa 4 whe Sac 1141 
LABORER— 
Subrogation to employers liability insurance... 
Lien of, see Mechanic’s Liens 
Railroad employes, see Railroads 
LACHES— 
As a bar to rescission of transfer of stock cer- 
tificate obtained by fraud or duress... 
Of subscriber, induced to subscribe by fraud. ...1095 
Of stockholder, as a defense to stoeckholder’s 
suit to remedy corporate wrongs....... 103° 
LAND (see Real Estate; Appropriation) — 
Appropriation of, by railroad COM TAT Were ieee ere 
Sale of, acquired by appropriation............. 1203 
Conveyance of, by corporations........... 952, 953 
MUPROMIGY . Ole OMGGrs sie bude. lc fe. 952, 953 
by railroad companies ................... 


A PaS LORS, Se) OG OL Oe) @ are W we) \e @ne 06.6: 6 6 oa 


MRR R Ones ee eh. e eee Cee Khe Oe" wa 6. She. 


articles of incorporation, form of.......... 148 
Office, hotel, factory, ete., building companies... 
articles of incorporation, form of.......... 124 
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POPS GOPPOTALIONG. (oo. cicns sews scsad oc. 428 
POUIPOGE -COMVRATIOR ho. f cn wid ik o's sc saci 
banks 


GCS EE 1 tee ee 
farm laborers association ................ 
BORIGEMT So Cy Logs 0) eae: i. a are 
building and loan associations............ 


LAND COMPANY— ‘ 
Orebard, form of, articles < o.o.4 12. Souccces se. 145 
TOMO EE POLS GSas Rk) GES 5 oo: ee a rr arr 124 


LAW, Corporation can not practice..............-. 


LAW AND ORDER LEAGUE, form of articles... ... 241 
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8660 n 
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8660 n 
8673 n 


8701 n 


9510-1, 9510-2 


8673-7 
8674 n 


8660 n 


8759 
8759 n 
8627 n 
8627 n 


8761 
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8649, 8650, 8742 


10210 


5404, 5405 
5409, 5412 


8627 n 
194n 
8761 
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9359, 9360 
9536 
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10179 
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LAW LIBRARY ASSOCIATIONS ...-.02. 0.55.0. 
Articles-of incorporation: << «;:..k\.chiclo se olaamits @ 
amondment. <5 <6 ced eke Des Owe Rina e tee 
‘Trustees... . 
ineligible to other office of profit........... 
compensation prohibited 
breach of duty or trust, action by attorney 
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Existing corporations may accept provisions of 
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LAW SCHOOLS— ; 
Lecture courses, corporations formed to conduct. 


LEAD, see Mining Companies. 


LEASE— 

Power of corporations 
building company 
building and loan association ............. 

Of publie utility or railroad 
authorized how 
not to be capitalized above actual cost..... 

Of railroad 
power of railway company as to........... 
execution, terms and conditions ........... 1256 
rent, amount and security for ............ 
preservation ofsproperty .. sik. i> sox Sheers 
liability of lessor and lessee .............. 

By municipal corporation to carriers 
of cwhart,aete: eu. Ane Seer ec hake ee er eee 
of land for station cis. .\uGe'rt pas Fa oes mA se 
of land acquired from stat@.n% .«c:sheme neces 1209 

Of space in subway, authorized ..............5 
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LECTURE COURSES— 
Corporations formed to conduct............... 
Buildings for, see Music Hall 


LEDGER— 
STOCK 4LOVI OL wie vase ye steer n eh eee ee 265 


LEGACY— 
Power of corporation to receive............... 950 
young men’s christian association.......... 


LEGAL ENTITY— 

COPporation <A” assis sao taie ek to ne ee ce 933 

As instrument for fraud or illegal purpose..... 933 

As a protection to stockholders.............. 934 

Disrevarded siwhenlis 3g wiopaetiecc a muetale. 2 acter: eeerens 933 

Corporations formed or controlled by failing 
debtors . 

Injunction will not lie against stockholders to 
enforce contract of corporation...... 1118 


LEGAL RESERVE LIFE COMPANIES............. 
See Life Insurance Companies 
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9972 to 9977 
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9973 

9972 

9976 

9976 


9977 
9975 


9974 


9972 to 9977 


10210 
9655 
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8807 n 
8809, 8813 


8813 


8814 
3699-1 
3700 to 3702 


8761n 
9143-3 


9972 to 9977 


8627 n 
10028 


8627 n 
8627 2 
86270 
8627 n 
8627 n 
8686 n 


9339 to 9426 
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LEGATEE— 
Paamility on eubseription .25..6.. 6605 -0cses.s.. 1091 
Liability under double liability law............ 1128 
LEGISLATURE (see Statutes )— 
May resulatecrate of fare .. 6.66... s en cccones 400 
amend or repeal corporation laws......... 400 
Power of eminent domain ...............0«... 2116 
LEVY— 
Of execution 
corporate property subject to ............. 952 
OMe SMG POR OGCCTOCK . 08 c a. ka cca cs ca stives ce 
Om Tartroad Uranett yg dec sesh es ess 1245, 2173 
Of taxes 
MeriGiruinal AOCIeUM, fOr oo. .s4cec¢ecccc... 
LIABILITY— 

(See Bond; Directors; Incorporators; Stock- 
holders; Subscriptions; Surety; Treas- 
urer. ) 

Limited, a feature of corporations.............. 4 

Capital stock is a, not an asset................ 924 

Of agent subscribing for stock, without au- 
UMS UUM nt eR SON Miivs:.ts oie Liaw Lite ah 1091 

CE State, ON SUNSCTIPUION. oc cs ccc wu cenccue oes 1092 

Of corporation 

EMOTE PNT Meroe ARB. ins OL te We ok w eles ah ele 947 
violation of anti-trust act............. 
eV SM REE Pa ahd ie g Fcc ap ded & iam hs 947 
LOY AGtA OL promoterden. Ao). ii cs Pada: 15, 939 
for acts of agents, wilful and malicious..... 947 
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for alse IMPrisONMeNt fy O0.8e. Ol 0 948 
Lot Bn ee ee oe 947 
MCN CU eee | eae a a 947 
charitable hospital corporation........ 

Sor ne penetEGat Millet, ole Oe. oe eS 948 
for trespas quare ciausum fregit........... 948 
for debts of predecessor partnership, etc.. 94 
FOr pumitive Csmages: 6 cick ewe oe eee 947 

to deficiency judgment, foreclosure of mort- 
AS CBee rere sds Frat Risse. s0%0) oNers nse ‘fein tee % 1152 
on certificates of stock 
fraudulently issued to president or sec- 
PEDAE OMe, Pe Le 1058 
ORCRIS Te Cmenientte aoe ark ot ik EOS AM 1059 
of constituent company after consolida- 
RECT MRE Mette fa wg 6 hw Wie eee a 1059 
issuing new stock certificate without sur- 
Sg O10 UPS IRE Se a ar ae 1066 


violating anti-trust act 
registering transfer of stock belonging to 
decedent’s estate, without consent of 

tax commission 

on agreement to sell stock for stockholder 

Of consolidated railroad company, for debts of 
constituent companies 


2455 
SECTION 


8674 n 
8689 n 
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8627 n 

8673-13, 8673-14 
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8793 n, 11819 n 
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8674 n 
8627 n 
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Of directors, officers and agents........ So Dy nol 
CYITAVIAL © S) b nie sae oem eel ats icin tele cele tate Paper 1038 
CUVLL Fay ee aie Seles a Wiis page hare ees sted toked Rete 1033 

to corporation 
for secret profits ..........-. ee eeee eee 1033 
for negligence ..........+.s02+ seeees 1033 


torstockholderse, muir selctt ths hie etka sat 1034 
for share of assets on winding up.. ...1035 
limitation: Of 14's septs shen 1035 
for conspiracy to depreciate price of 
SOCK o.siccus iss saccer crore teterctaces hetaletene eisai: 1035 
for ‘dividends. fo 05. so 0s vas speed 1035 
to subscribers and purchasers of stock 
fraud in inducing subscription....... 1036 
measure of damages ..........-.. 1036 
on sale of personal stock..........+.:. 1036 
attesting false statement of condition.1037 
verbal promise of dividends........... 1037 


to creditors 
acting before ten percent of capital 


stock aubscribed «9 ..x.«hweks'eiee pes a 1037 
acting without authority ............. 1037 
conducting unauthorized business... ... 1037 
Ultras VILOS BCLS. ee «pins > olorsrermee 943 
on exchange of stock for overvalued 

PLOPCIUY ss es ee si era oe re 976 
declaring dividends out of capital...... 
on loan in excess of capital stock... ... 1149 


directors of no-par-value stock cor- 
poration, creating debts before 
stated common capital paid...... 
created by law, where enforced............. 
for advertising greater dividends than actu- 
ally declared. . 1s. sidetarass #9 Gaba sd 
advertising larger capital stock than actu- 
ually subscribed and paid ............ 
damages, when corporate franchise forfeited 
for misconduct: Of. 4 5.5. ses nome 
Of incorporators under certificate of subscription 
guarding AgaINst 2.0.2 cse newer nse csne wos 56 
Of president signing “full paid” certificate..... 977 
Of promoters... .. ebtuwe ewok eee teeta 938, 939 
Of railroad company, see Railroad Companies 
Of state, on eubsoription. .0.) 6i5 hse nae sonees ars 1092 
Of stockholders 
inv eenerale i onc ee elaae es cro e rin are 19 
limited to unpaid stock. .....esseseusw es 400 


except as to debts incurred prior to 
Nov, 23,1008 iis.» -t vee valvs eveates 
except as to bank stockholders...... 400 
of stockholder of no-par-value stock corpo- 
TALION: 2.2.51. weamieotene wea eres mar 
on agreement to pay corporate debts....... 1118 
on subscriptions: :.'..3.sGwes ss Hae 1089 
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8705 n 


8728-7 
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accepting certificates for unpaid stock... ... 1090 

on guaranty contracts.............. 1118, 941 
where corporation organized for illegal pur- 
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for acting as if increased stock had been 
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stockholders in de facto corporation, 
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8686 n, 8627n 


8627 n 
8630 n 
8630 n, 8674 n 
8630 n 


‘ 8699 n 
8627 n 


944, 1118 8627n, 8686n 
stockholders in foreign corporation.. 426 194 n 
COWIE MERE CORT ee iin, GA ich Bae ok he 8686 to 8697 
repeal of, took effect when ........... 8687 
exists as to bank stockholders......... 400 Const. A. 13, $3 
710-75 
exists on corporate debts incurred prior 
ROR Gor TROND ER. Neale LE, aed 8687, 8686 
Gt BICMMERORUOES Ne one eee MLS «gale 1119 8686 
Cree CEBU OBO Ce sR Wee tere Mow SG 0 Se § 1120 8686 n 
renewal of corporate note, effect....... 8687 n 
registered owner prima facie liable. .. .1120 8686 n 
debts assumed by new corporation... ...1120 
nature of 
BGVOrAd NOG IIMs, <n iden. Le ee kee 1120 
a secondary obligation only........ 1120 
TCA) 5 0 ES Rk eee 1121 
a provable claim in bankruptey. ...1121 
control of, by corporation ............ 1121 
in foreign corporations, enforcement of 
ON CS SoC ae rey ee ee 1121 
contribution between stockholders... ... 1121 
rR TR 7 \ a a 1122 
PAC Un RG eh wide Cod wd da 1122 
what stockholders liable .............. 8689 
equitable owner .............000: 8689 
Petar. Sve Gage ORES 1127 8689 n 
UE Ee ne 1127 
HARRTEO? wie ahi ei. ob we dias wks: 1128 
decedentia estate’ 2.60.60. 8c. 1128 
Diaper ene ey ie viet at 1128 
holders of preferred stock........ 8670 
action to enforce .............00000 8690 
COLT GS PS AE 1129 8690 n 
CELLO etait Fersrotelinias aia eis ?d « ninia! sis iera dai 1129 
DEOCGUITOUCE PE a8 osc cic: oars lal aa 9691, 8692 
POUINOMEIIOS Stl oe , ad wns Kaen 8691, 8695 
Pp eS ee re 8697, 8692n 
PC ia ee Be AON ee ee 1131 8692 n 
SO Se er 1131 8692 n 
ascertainment of amounts due..... 8694, 8692 n, 8693 n 
application of assets to reduce..... 8693 
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LIABILITY—Continued. PAGE SECTION 
Of stockholders—Double Statutory—Continued. 
non-resident stockholders 
novice: tO) nao ee eee 8693 
action against 0s... 1131, 1184 8693n, 8695n 
NOtLICE.cLOLCTeGILOTS sg,0 yee ees eee 8696 
presentation of claims by creditors. 8696 n 
attorneys fees lacks: rebut Sheela 8697 n 
equitebleisetiolt tis. aa uate bee 8697 n 
defenses of stockholders against........ 8696 n 
waiver, of, by ereditors 7.00: seek 1122 
discharge in bankruptcy........... 1122 
denial of corporate insolvency.. ...1122 
Settlements scp ok cist eke eeme eae 1122 
objections to claims of creditors.1122 
seb ofl vic cot omer SRO eee 1123 
insolvency of stockholder.......... 1123 
that no certificate was issued...... 1123 
statute of limitationas ein. 10s eens 1125 8688 
begins £6. run whens...) isan on Pe 1125 8688 n 
Of subscriber 
isssaverslemot. JOM. 5 .\ecmreb neers eh eeen ie 968 8630 n 
see Subscriptions 
Of syndicate: members ter. ee Sm hh eee om 101 
Of transferee of stock not fully paid........... 1090 8674 n 
Of persons accepting certificates for unpaid 
BVO hess Rw 5 0a kes ee ooae et enn 1090 8674n 
Of trustees of corporation not for profit 
for: corporatesdebte inc. dicks laniesk tombe 8666 
nature and extent mck iadi ati caiews aay 1051 8666 n 
suit to enforce, where brought ............ 8690 
Waiver of, in corporate mortgage 
AS ‘LO-BUbScrIpbioNSs ya, cea: via ee eee ree 1100 8674 n 
double statutory liability ............ 1122 8686 n 
LIABILITY INSURANCE COMPANIES ............ 9510 et seq. 
LIBEL, Liability of corporation for................ 947 8627 n 
SSBRARY ABBOCIATIONS 5 coicsst ewes vwnds whee 9972 to 9977 
Tak for, in cities, authoriged. ..6.. 264604 eG 4019 
Articles of incorporation, 42.4.0. onncsmeety 9972 
amendmetth. 3. i.as: «csi Sis, ee 9973 
Existing corporations may accept provisions.... 9974 
A PEBCOOS ue Gla grith« 3: dearer oles ke eas SE ia 9972 
ineligible to other office of profit........... 9976 
compensation prohibited ...............4. 9976 
breach of duty or trust, action by attorney 
PerSTa) .. .o..1.ceteawec san oe ee ae 9977 
LICENSE— 
ROE E.'s, %. x 65 cain herent ae deine a oie 710-44, 710-56 
Fraternal benefit society .........20..0eeee008 9473 
Late SOSUTANCE COMPADY Gh s.5.dihasindond san vonighOn 9349 
renewal <<. Sauce Lr toee Gein) 9350 
Insurance company other than life............. 9522 
PONOWAL 25> sss ca ccodeos beeen adie ols gh eek 9523 
Credit ‘guaranty company 34.05.0040. 000% she 9625 


Burglary insurance company (mutual) ........ 9637 
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Foreign corporations, of 


SENET ee ae tani vee 0) SEY bes ov 


agents. . . 
expiration . 


recording and publishing ........... 
ONDE WE s oat eetle Poti a vata o De eS 


revocation ... 
life insurance company 
expiration . . 


PEPE aah brett ee Sik a\snciee ara 8% 24'S as 
PeVOC AA ION) cobs Ld Oaiee aks Suess 
organized without the United States. 
mutual life protective association........ 


expiration , . 


TLC Nich meee Get) au ees Stl es 


revocation . . 


insurance companies other than life...... 


revocation .. 


DOMG Wal weet eRe Hare he. Fas care ot ates NS 


LIEN (see Pledges; Mortgages)— 
On stock in favor of corporation 


to be stated on certificate .............. 


generally . . 


On stock subscriptions, obtained by creditors 


Wh Ps Sis icc 05m & dies Snipa me 
Of franchise taxes on corporate property... 
On property of consolidated company for debts 
of constituent companies ........... 
Of mortgage, on personal property, recorded but 
not filed as a chattel mortgage...... 
Bank, expense of liquidation ................ 
Of bank, on stock and funds of stockholders 
LODE ES CT G Ey eee 
Of state for taxes on bank stock............. 


Of carriers, warehousemen, etc., on goods, see 


Carriers . 
Mechanies, on railroad. 


LIFE— 
Of corporation. 


LIFE INSURANCE COMPANIES— 


(See also, Crimes and Offenses ; Fraternal Benefit 
Insurance Com- 

panies ; Superintendent of Insurance.) 
eR TOCGMVG Meets cola yas ct. .0 was 6 425 5 eu 8's 
LURE ESS S503 5 SUR et Se 
ASSET CALL ODM ORM evo Ros cia ais 5 nian ap Sysop’ “a 


Societies; Insurance ; 


We ee arene al re! ot aay die a alate, e oe 


SECO SESS AYP Os wee 4S Wale Miele. Sree & 


OS eee mAs) Ce Si Ole we, el eae 6 Levee 
C6 wee Ge wee I wd. ae ww 


OMer si a Aree es a Ge bie lee cle ge ee « 


SRCLS AUST OK ee 6 e @ eb Sle be © 


Wee te ee ee & bee 6m s 6 ene © © 


See Mechanics’ Liens 


See Ewistence of Corporation 
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178 to 194 
679 
690 
9477 


644, 645, 9365 
667 

647 to 652 
646 


5441, 5434, 9589-4 


9365 
9379 
9372 


638, 9384, 9379 n 


9377 

9436 

9379 

9436 

9437, 638 
9559, 9562 
9563, 9589-4 
9567, 646 


8674n 
5506 


9038 


8706, 8707 
742-4 


5673 
5672 


8993-25 et seq. 


9339 to 9426 
9427 to 9461 
9339 n 

654-1, 644 
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LIFE INSURANCE COMPANIES—Continued. PAGE SECTION 
Legal Weserve 55 dsc. de see pad -~ eee ee aa 9339 to 9426 
accident insurance, power to write......... 9385 

actions 
by company. -.<,.s6.s ae aesmna sce ee 9361 
to. collect. -premiums. 5. .esdnss nauk 1704 9420 n 
against: company «sss 5'-54.eeebeene 9361 
limitation of action on policy..... 9421 (2) 

on policy, may be brought after 

two months -o. cess oac es Sime 9361, 9420 (11) 
for forfeiture of franchise......... 1607 9339 n 


foreign company 
service of process on 


agent designated .........-« 9369 
By. SRR 66 ict). ee Ree a 9369 
company organized without the 
Tar Biter 55886 sate te os 9380, 9381 
on ceasing to do business in Ohio 9380 to 9382 
unlicensed, quo warranto against.1622 9365 n 
agent 
of company, solicitor id sis. sis s.a-08 Ss 9407 
power of corporation to act as......... 9407 n 
FOSUTONCO LTE OF ls ths an gh ns eee 9407 n 
contract for commissions ............. 9407 n 
foreign company, of 
LCs): Sa er ee eee epee nr Rea ie 9365 
TOCOPCING 6.) sitcats oa nied cats 9365 
CUA SION cet. tin roe el etnies 9379, 667 
revocation, for discrimination, 
TEbAtES,) CLONE amie ek octet 9406 
penalty, where company fails to 
make statements ............ 9378 
for service of process.........+++. 9369, 9373 
9380 to 9382 
annuities 
BOWELS ART LOL. teeny, on ttt ena 9339, 9385 
standard policy act, not applicable to.. 9425 
application, see also Policies below 
copy of 
policy holder entitled to.......... 9387 
failure to furnish, effect on de- 
TONS co hehe eae 9388 
to accompany policy ............. 9389 
offect “of failure oc sigs ees ss 9389 
to be in ordinary printed or written lan- 
PURGE gevia hen edd inate oboe meee 9390 
in ‘cipher, prohibited... ¢. aacws sel wens 9390 
Word, Ad talbott. «vse kia oso) eek 9390 
false answer in 
WH MR EOTIAL Soh se nes nana 9391 
eominion. WA Plein is ws nb ae eee 1637 9391 n 
statiitory Sie. toe ds te 1637 93910 
evasion of statute by provisions in 
je) 3 gene dna SCR «nese Pt 1638 9391 n 
conditions of policy, not relating 
to Bneweris 252+ o> 5c es ae 1639 9391 n 


knowledge of company or agent. .. .1639 9391 0 
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Legal reserve—false answer in application— 
Continued. 
estoppel of company to defend on 
ground of 
by failure to furnish copy..... 9388, 9389 
by receipt of three annual 
PRUNE os denen a ceca « 9392 
articles of incorporation 
statements required in ............... 9340 
approval by attorney general ........, 9341 
SENN PORE i chug xe sidco. 0 a> 3.04.40 9340, 9341 
Bar COON ieitie eres wick ates «widen oa oth 9341 
filed with superintendent of insur- 
SAAR RGAE arm lainhs A's A end 8 6 won-ehbace 9349 
ROO OG Ae ok all gle bah eh i is Scab #4 dos bse veer 133 
assessment plan, power to do business on.1607 9339 n 


assets, annual examination by superintendent 
beneficiaries 
MOR GEC RINECTOSD OL 56 cc lv acaiee ass ean tere 1659 
ROO LOR Agen. Sah | Saad iiasetah as Oh kamera 
wife, or wife and children as.......... 
business 
conditions precedent to commencing 
full payment of capital........... 
investment of capital 
deposit of securities with superin- 
PORN yrs vd 0 ta'eck w v.8 xy er 
license . 
CRSCOUMIBANOD OF 3 gcisx vay ota Gs oe aes 
kinds of, authorized 
life and accident, not to be transacted 
by company doing other business... 


Res RTS a Le, me 


WURC ARCTIC CMCC tat 1m a AL Ae vac tr Oe any at 


stock or mutual plan, power to do..... 
assessment plan, power to do.......... 1607 
BO fc Ghee 'a We ak « 5 aide aNd 


capital stock 
PULLED OPM ANE ot 6 greek 6 « % 9 nnyn'e'clain 
all must be paid in, before business 
CONMURONE CHR Tal cee ertd Sic) wie ca ws 
investments of, PUOKELINE Ms sidsinw dre, wive 
to be stated in articles ............... 
subscriptions . . 
allotment .. 
collection . . 
OR AOMOIPACEOUIDERY oo cae dah saevbads 
HC CCE ie ee ee ae ee 
BOO MOT ORD Nea cee ccm: « in yn ds binia'vto « 
certificate of authority, see License below 
charter proposed, to be stated in articles... 
companies organized prior to 1872; by what 
We GOT IRN ee yo tenn 4 wy «9p dsn 
company, defined 
fraternal benefit society is not a....... 
consolidation . 
petition to superintendent............. 
notice to policy holders.............:. 


S68) a ee 6 a el 6. e eee eo © 0) e 8) 


SNARE ee ee eh ee. a tev) ole a) eo ole We 


MAT eee) Che 0.10) 4) 6 6 e, b1e) oles) @ ae 6. ie 


IMG te eS @ seb eee e 6 eee og Ck we a ale 


625 to 627-3 


9410 n 
9393 
9393 to 9400 


9343 
9343 


9346 
9349 

655 
9385 


9385 

9339 

9339 n 

9351 to 9356 
13416 


9343 


9343 

93438, 9344 
9340 

9342, 6373-12 
9342 

9342 

9366 

9345 

9345 n 


9340 


9364 

9426 

9462 n 

9351 to 9356 
9352 

9353 
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LIFE INSURANCE COMPANIES—Continued. PAGE 
Legal reserve—consolidation—Continued. 

commission to hear and determine peti- 

CON Peete cis ee tee inns reuse toe 
hearing... see vse we tee es Seen ene 
approval and order of commission...... 

not required when ..........++.+:. 

COSTS. > Wadiedigbctalerstanele ete tegere Teteretes ote tans asses 
contract of insurance, see also, Policies below 

of infarith ec eaekee eerste ere 

other than expressed in policy, prohib- 

1tediuc sek eee Cet et tens 

rebate of premium, stock, or special fa- 

vors as inducement to, prohibited.. 


Penalby sss e errr ah ieee Ses 
misrepresentations as to, prohibited.... 
penalty Sekine se se Seek felony 
parol, validity .........-s.eeeeeee ees 1656 
insurable: interest.» .<:.,'s este. gab iathe 1657 
beneHGiary ic psa Sie wWs white wane ees 1659 
ereditor, insurance for benefit of........... 


deposit, see Securities below 
directors or trustees 
qualifications . 03 220i ee Saale es 
elections. wisn aus Paes can ee RS 
VUCHICLESH <- ih tpacisieratctousrearetlateieteryreieteler eras 
MUM Ber Ayer erate levabeenere olo wr ataney ctehers otahore 
INCNEASO> ch. keyakant sip wseleeuets iene eters 
liability, transacting new business after 
MOLICE, LOMCEASE xis vie emcees eter 
disbursements by, without signed voucher or 
receipt, penalty. wi 0 ee Vk a oe eee 
discontinuation of business.........6s.s+6- 
discrimination, by 
between persons of same class, prohibited 
penalty . cy 5 obit wuts einai 
inerimination, no ground of refusal 
to testify G8. 10 ns. css cee es 
against persons of African descent, pro- 
HiDEBCRE |) Gos. «eRe eS pees we tee 
physicians certificate to be furnished 
on refusal of application...... 
Penal hye ie. eases oeedeee ett tls eye 
dividends 
to stockholders 
can be declared from surplus funds 
Only ds as Rus Catrina dae teaee 
reserve fund for outstanding risks 
deducted emrars.cancen eset 
stock. dividend’ Fis 3. lei auws Oks ¥6-¢ 
to policy holders 
notice of, to be given by foreign 
companies issuing tontine policies. . 
custom as to notice of, effect on 


forfeiture of policy ...:.:. 17025: L708 
earnings, from participating and non-partici- 
pating business, statement of ......... 


examination by superintendent............. 


SECTION 


9354 
9354 
9355 
9351 
9356 


9392-1 
9403 


9404 

9405 

9408 

9409 
9410n 
9410n 
9410n 
9393, 9394 


9340 
9340 
9340 
9340 
9340 

632 


13174 
655 


9403 
9405, 12956 


9404 
9401 


9402 
12954, 12955 


9362 
9362 
9362 
9371 
9420 n 


9386 
625 to 627-2 
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Legal reserve—Continued. 
foreign companies 
conditions precedent to doing business 
in Ohio 
certain paid up and invested capi- 
ST SCY 9366 
deposit of securities .............. 9367 
filing certified copy of charter and 
PREM cpr s oe! « te sha ow one 9368 
agreement as to service of process. 9369 
agent for service of process. 9369 
certificate of authority............ 9365 
annual statements to superintendent... 9370 
penalty for failure to make......., 9378 
notice of dividends to tontine poliey- 
BMS eR Si Maciek. das! sai. «suoan gre « 9371 
securities deposited by ............... 9367 
OO ENG TES Se 9383 
BR ars ep ci nce dc ra x a 9383 
PROPER oy oa yc sin Genre. aby ds aoe 5437 
RCO REAL 8. Mise eich a aacerycinus ies, oi: 655 
exempt from general foreign corpora- 
TI Gir ds ce eva ticc Far § 178, 188 
certificate of authority ............¢.. 9365, 646 
power of superintendent of insur- 
PROP AGatO TSENG. <i coca cus 1622 9365 n 
BRM cies eto y's ak as ova cniniesncck: 1622 9365 n 
ie NRF ee Sto, 6 sce alba ers 9379, 667 
failure to obtain 
ouster by quo warranto....... 1622 9365 n 
OOO GA DOL OY iio. 5% wes wcernrd can 1623 9365 n 
actions by or against com- 
TPE EN ne 1623 9365 n 
recording and publishing.......... 647 to 653 
EN ts te OS cs a aps a Toei tesiapers ars 9372 
VOC De ae, a 9379 n 
for removal of suit to federal 
(ol: Sea aR ee ene 9384 
unsound company ............ 635, 638 
agent of 
license 


SABER bre eo <a a cage Kies 
Me HE TECOLGEG. «csr ds du ned ak 
expiration . . 
revocation .. 

for service of TAROCEGS Sige nce, adic 5 Bene 
when company ceases to do bus- 

iness in Ohio ........... 
penalty, where company fails to 
make annual statement....... 
without the 


foreign companies organized 
MOSAIC ae eg oe, so wb macaw 


see also, foreign companies 
conditions precedent to doing business 


in Ohio 

deposit of securities.............. 

appointment of agent for service of 
es oS ieee ars 


certificate of authority............ 


9365, 644 to 644-5 
645, 654-1 

9365 

9379, 667 

654-1, 9379 n 
9369 


9380 to 9382 
9378 
9373 to 9377 


9373 


9373 
9376, 9377 
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LIFE INSURANCE COMPANIES—Continued, 

Legal reserve—foreign companies organized 
without the United States—Continued. 
annual StMCEDTEME were ss). stele <teleiete ete erties 
supplementary statement ............. 
renewal of certificate of authority..... 
agents not to act for, until conditions 

complied with .........2...-.-++.- 


franchise, forfeiture Of. . ee oceans 1607 


general corporation law, application of, 


1183, 1607 


husband 
insurance for wife, children, certain cred- 
ILOTS c:ClC re sece ee ate Sete ee tere 
creditors of 
exemption from claims of......... 
premiums paid in fraud of........ 
incorporators 
number. . 
articles of incorporation ............. 
publication of notice ................- 
certificate from superintendent ........ 
subscriptions: to’ stock’)... 222909. 42e5 5 
allotments Of StOCKs seis ccs cme 
collection of capital: ... iss eieeese os 


insurable «Nveresls. ears ee sete ieee ieee eects 1657 


investments 

of capital stock: 20535 <ass85 Vedva~ de 
change Of) .s lane oes co igs eee as ae 

mortgages 
insurance on buildings........ 
assignment to superintendent 
oP insurance’ (Sooo eae ee 
of accumulations =; s<15 dag... eee se oo 
in Leal estate, WmMIteds ering es 1-areere siete > 
by foreign companies “aie ie sites ae ae 

license from superintendent of insurance 
duration Vorns s.cs,. soe «eat eee 
domestic company ® v2 \5.. sa eee tet on 
Tenewal-a ict eesti ae ee eee 
FOTSUGN CORMAN osc aie stents setts cre ote 
TENGWAl Ns alec ec eens ohenes 
revocation . 
recording and publishing ......... 
agent mMuUstahaver tn cs os ete can sters 
recording of: ofl atk ee ee 
company organized without the U.S. 
revocation 

for rebates of premium, etc........ 
for non-payment of excise tax..... 
for placing risks with unauthorized 


oS 0 0,0 0 aks 6he © We She ee 


COMpPAaANny OL APNG |. ate lee = 

life or accident insurance, business of 
Tisks \ANLHOTIZEU Se eee comer een 
not to be transacted by company taking 
fire, marine or other risks........ 


not to be transacted by company doing 
303) banking or other business........ 
liquidation proceedings .................. 


PAGE 


SECTION 


9374 
9375 
9376 


9373, 9377 
9339 n 


8737, 9339 n 


9393 


9394, 9398 
9395, 9396, 9400 


9339 
9340, 9341 
9342 

6373-19 

9342, 6373-12 
9342 

9342 

9410n 


9348, 9344, 9346 
9347 


9344 


9346 
9357, 9358 
9359 
9367 


9379, 667 

9349 

9350, 646 

9365 

9372, 646 

635, 9384, 9379n 
647 to 653 

9365, 644 

9365 

9377, 9376 


9406 
5434 


5441 
9385 
9385 


9385 
634-1 to 634-7 
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LIFE INSURANCE COMPANIES—Continued. PAGE SECTION 
Legal reserve—Continued. 

loans by 

TROMrCapi Al StOGke 24... 0. ..52 boone, 9343, 9344, 9346 

from accumulations .................. 9357 

PU DOUGHI Ga bats Shc ona a ch sc eS ew 9357 (4), 9420 (9) 

location, to be stated in articles........._. 9340 


mutual company 
distinction between mutual protective 


SHnpCIMMONS (ANG. 53.450 ls. cee se 9432, 9427 

capital, impairment of ............... 630, 631 

foreign, requirements in lieu of capital 

Sibem Mee tts aks Sot este wis 9366 
name, not to infringe that of another com- 

PAU yeas tank a lens et. Pek Sith Yui y 9340, 9341, 9349 
name, to be stated in articles............. 9340 
officers, qualifications, election and vacancies 9340 
organization by incorporators ............ 9342 


fer OR OIE aS. csc ice 1656 9410 n 
ae ate < INEevent Im! A. TSE ei a 1657 9410 n 
conditions precedent to taking effect 
MEUVEDY Rata ety recent Ho ee eT 1658 9410 n 
payment of premium ......../.... 1701 9420 n 
MONSUENGMOMue Wr, Cee. kwh. 4 PURlee. 1659 9410n 
betieficiaries;under ! 30... 0... .<. 6 6. 1659 9410n 
MOATTVOG WOMAN fae hice cae vevaicans 5 9398 
wife, children, creditors, etc....... 9393 to 9400 
SER memIOn OL te tue ae ues dye 1660 9410 n 


may be brought after two months 


from maturity of claim....... 9361, 9420 (11) 
Slandardueoniney Sree, 0. Mesa Dr. oy, 9410 to 9426 
of life and accident insurance......... 1622 9385 n 
participating 

statements to superintendent as to. 9386 

required provisions of policies, as to 9420 (6) (9) 
contract other than expressed in, pro- 

UNL Cec <0, 4s ie Aine are aes 9403, 9420 (3) 

Crea rate Scheu oA a7 | etre Yd 13136 
misrepresentations as to, prohibited... 9408 

PO Ge ete fae te 9. as BE Sy oe 9409 
misrepresentations inducing lapse of, 

Dae eae nally ji aihed 3.x-nikieh eine 13171 
proceeds of, power to hold free from 

control of beneficiary............ 9398-1, 9398-2 
provisions, terms and conditions in 

interpretation, rules of.......... 1705 9420 n 

presumption of knowledge of, by in- 

SURES rarer eta Sio'y shy 5 BD Chin etal oe 1659 9410n 


as to premiums 
first, payment as condition pre- 


Cer M at ts Sts <a, f 1701 9420 n 
effect of receipt in policy.1702 9420 n 
subsequent default in 
forfeiture of policy....... 1702 9420 n 
custom to give notice, ef- 
FOGt Tee es 1702, 1703 9420n 
reimstatement:. .....40s 703 9420n 


paid up insurance, on. ...1706 9420 n 
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LIFE INSURANCE COMPANIES—Continued, PAGE SECTION 
Legal reserve—policies—provisions—Continued. 
policy and application, the entire 

contract. 6 22. 2a... eek eee 1705 9420 n 

incontestability of policy ......... 1706 9420 n 

loans som poliey-5 4% Flee 228 s0 ae 1706 9420 n 

sUICIde’ . = <a. Repealed ree Rae 1706 9420 n 

authority of agent ........ L6bs eee 707, 9407, 9420n 

military or naval service of in- 
SUNG Sci ido ok oo Oo oe ox 1707 9420 n 

proof of death v2. .>F. “ee eeetees 1707 9420 n 

Sounds heal bhi <ieks eae Stier rare 1708 9420 n 

intemperate habits .........+...- 1709 9420 n 

occupation of insured .......-.... 1709 9420 n 

limiting time for suit ............ 1710 9421 n 
defenses, relating to faise answers in 

application. kids nh tietos atiestnie 9388 to 9392 
incontestability, after two annual premi- 

VITUS joncey-es. eee aeons SE oecrer tbe suche eile 9420 (3), 9392 
loss under, payable within two months. 9361, 9420 (11) 
valuation of 

annual, by superintendent .......- 636 

official, made in another state, to be : 

TACelVeds WHEE. ssa meeenee 637, 639 
official, made elsewhere, when not 
TECOIVED, oii <0 59 sho oe ok se ates 638 
powers 
WeNOPAL 6, Meigs sks cd koe ote Mente tee 9339, 9385 
manner of exercise to be stated in articles 9340 
to make investments 

of capital 5 Ans Oe eae Eee 9343, 9344, 9346 

Of accumuUlabions )dm fer ule vier Went. 9357, 9358 
to acquire and sell real estate......... 9359 to 9360 
to acquire property in payment of debts 9358 
to hold proceeds of policy free from 

control of beneficiary .......0Hi% 9398-1, 9398-2 
risks authorized 

Li figs. 1y)Ghs 5 re Bets. See alee ane to ei se 9385 

adeldent pil hues Meee. Vee 9385 

Beall. :<¢ in we saan ween 9385 

physical disability: . sch .swonns see 9385 

annuities. i}! leis cstv hes AA Ce 9385 

premium 
rebate of 
prohibited... Goher sds healw tse ee 9404 
penalty sty ay oo tile. Sa eee 9405, 13137 
refusal of license to agent guilty 
of offering i; 26ed; heehee 9404 n 

revocation of license ............. 9406 
first, when payment necessary to put 

policy in force aces... Aes yee 1701 9420 n 

acknowledgment of receipt of, in pol- 

joy; xifedh 0s 40 LL E are 1702 9420 n 
after the first 

payable in advance .............. 9420 (1) 


one month’s grace tlh: Soe pesas 9420 (2) 
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default in, forfeiture of policy.....1702 
custom to give notice......... 1702 
Feveyor miter. i. 8, 


provision entitling holder to 
paid-up insurance 
provision for cash 
BMNUR Ie 5. "Raga ute Thatta? ch 
BION BATCOMGOE ss viy's'ida's's acct se ke oe) 1704 
OOnsepanras muerte. yee. Us. 1704 
recovery, by policy holder, of premiums 
Dmicamecran nt ys So. oe 1704 
real estate 
what may be acquired 
must be sold, when 
reinsurance . , 


surrender 


commission to hear and determine peti- 

SOMME Se eR SS 2.5. fe OL Te 
oe eat ct a ei ies aa hr 
approval and order of commission...... 
costs . . 


report, see statement below 
CC eM etter oe Ge sina «6 oie 
securities, see also, investments above 
deposit with superintendent of insur- 
ETS ode cores i PO a On gen Oe 
certificate of 
tas a re 
interest and dividends on............. 
in excess of required amount.......... 
denomination . 
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of company organized without the 
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collection of claims from 
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special favors, rebate of premium as an 

inducement to insurance, prohibited 

misrepresentations by, prohibited....... 
statement 

annual, to superintendent 

by domestie company 

by foreign company 

as a to participating policies...... 

by company organized without the 

United States 


stock 
subscriptions and allotment 
stipulation in contract prescribed. . 
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9360 
9351 to 9356 
9352 
9353 


9354 
9354 
9355 
9356 


5439 to 5441 
13416 


9362, 9363 


9340, 9518-2 
9349 

9347 

9347 

9348 

640 

655 

9367, 9518-2 
5437 


9373 
641 to 643 


9407 
9404 
9408 


9363 
9370 
9386 


9374, 9375 


9342 
6373-12 
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PAYWICND . os ios © ss pai ae Pe 9342 
transfer of, not to release transferrer 

from Nability, WHER oc... 4 .guniasis 634 

sales of, certificate from superintendent, 

Tequired ..j.!.5:6< sails eine « pee ets 6373-12, 6373-19 
stockholders, directors and officers must be.. 9340 
superintendent of insurance 

Neensev irom. 3 incase ae eke seers Se 9349, 9350 

foreign Company® 2. ccis..4: weterse ais 9365, 9372 

corporation of another country.... 9377, 9376 


annual statement to, see statement above 
deposit of securities with, see securities 


above 
wife 
may insure life of husbana............ 9397 
eonsent, Of ANShand. 5s. pos eh. near ater 9397 n 
vested interest of beneficiary.......... 9397 n 
policy assigned UO; .. vc eum aticn womie om 9398 
death of, beneficiary in event of........ _ 9899 
ASSIPNMENt OF Polley DY os ae cele srsbe cre 9399 
wife and children, dependants, or creditor 
INSUTENCE TOT. ceow nevlumccunty i condone trie 9393 
vested interest of beneficiary...... 1643 9393 n 
death or divorce of beneficiary... ...1644 9393 n 
assignment of policy to........... 9398 
creditors of insured 
exempt from claims of........ 9394, 9398 
9398-1, 9398-2 
premiums paid in fraud of.... 9395, 9400 
when company liable to....... 9396 
Policies; standard forms; statutory provisions; 
PLOUIDIGLON Bead) COLINS ee ero ae een 9410 to 9426 
“eompany” in chapter includes corporations 
and associations. ..s a) sew she heise oes 9426 
forms to be approved by superintendent of 
Insuranee... «i5.5..veaeanek boot ee Te 9423 
court review of action of superintendent 9423 
unauthorized, prohibited ..............00- 9410 
exceptions 
NUIT ULT GLE “a: Gis vce Mens aye: a 9425 
industrial: policies,..cis}.eceialien ee » 9425 
assessment plan insurance......... 9425 
fraternal plan insurance.......... 9425 
standard forma, wWse Of cect eet eeee 9411 
“ordinary” or “limited payment”...... 1662 9412 
endowment .....; deo iplesies¥A mata tele 1668 9413 
“ordinary” or “limited payment” life, 
fixed survivorship annuity ........ 1674 9414 
endowment, fixed survivorship annu- 
Ts eGR ge Mapa ree LAE Y 1680 9415 
teri. ..s |.esspbltatinel aed ane eeee eee 1686 9416 
term, with right to renew and change.1691 9417 
use of, for single premium policies..... 9418 
use of, for non-participating policies... 9418 
use of, preliminary term insurance..... 9419 


use ol, term imsuracGaten wae al eee 9419 
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exceptions . , 
application, statements in, not war- 
ranties . . 
participation in surplus .......... 
NR SASANTE PIM setae, Reichs care aly 
cash surrender value .......... ... 

payment of proceeds 
time... 
by installments 
title... 
premiums, payment of ........... 
TRENATECR gona 426. « cae ee Bee 
one month’s grace, after the first 

default in 

cash surrender value..... 
paid up insurance........ 
ONSIONS WH Uti S28 ea 
reinstatement after ...... 
provisions prohibited 
as to forfeiture of policy for non- 
payment of loan or interest... 
as to time for bringing suit on policy 
as to taking effect of policy before 
application . . 
as to settlement at maturity...... 
discriminating against colored per- 
1 en RC 2 ce 
exception, provisions required by 
law of home state of foreign 
company .. 
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Mutual Protective Associations 
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Vee inte wont wa de 6 «vai iv BR Asa 
restrictions as to age, and medical ex- 
amination not applicable, where com- 
pany does, only 
organization of company to do......... 
accident and health association 
organization... 
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expenses 
separate fund for 
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bond . 
penalties . . 
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9424 
9420 


9420 (3) 
9420 (3) 
9420 (3) 


9420 (4) 
9420 (6) 
9420 (7), 9420 (9) 
9420 (8) 


9420 (11) 
9420 (12) 
9420 (13) 
9420 

9420 (1) 

9420 (2) 


9420 (9 
9420 (10) 
9421 


9421 (3) 
9420 (4) 


9401 


9424 
9427 to 9461 
9427 


9443 
9445 to 9451 


9445 to 9451 
9445 


9446 
9446 
9447 
13418 
9451 
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reserve fund 
investment Sucwacvek. fmnesers 9449 
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release: ofssecuribyustam tiatocuemes 9450 
PORCION iv 5.8K ues eee aes 9452 to 9456 
GUMISHLON . DOETLIOUR ae Sue 9452 
conditions precedent to transacting 
business! 25.) weipeesdedennoh ive 9453 
certificate of authority .«.....)o0. 9454 
revocation. eajeLyck ibekws eek 9454 
annual statement 0.4.0.0. disks. dein 9455 
actions against, where brought.... 9456 
actions against, venue and service......... 9442 
age of insured, restrictions as to........... 9443 
PETSBILIOR, iis oe bok. jie ERR 13134, 13135 
13417 
agent, to collect dues, bond of }e2 ss... isss 9457 
articles of incorporation 
amendmentis) «ie eee eae 9428, 9429-1 
9429-3 
LORME FOL oi. 5 ancien Sc TRIS Os NES ck 136 
asshkement: Plan: «.3s.<. wat need. Wood .us% 9427, 9441 
limitation as to companies which may 
do life insurance business on...... 9429-4 
assessments 
power (6 imaken;. yolks Se Asie. & 9427 
remedy of member to enforce making 
of . qstieg ate easaatitees weees 1718 9427 n 
non-payment of, effect tq i. Rola. 3 1718 9427 n 
for expenses of association............ 9444 
bond of agent or officer collecting...... 9457 
Seneficiaries 
Limited to, families, et. ssc .040s.ceaee 9427 
Whe. may be sieicoth eee on WE 6% Su et als 9427 n 
effect of laws of association........... 1715 9427 n 
GRAN IO: OF (fs sxc nichihec ew teks riaiolne PE 1716 9427 n 
Parig] MSsOSALION s, veigphl cian cacas hee aaee 9459 n 
business 
assessment plan, power to do.......... 9427, 9429-4 
Life: . apd Rami ei tid at ii a atte em alore aoe 9427 
right to do, forferbard 35, .A054%9) .kA ee 9431 
foreign associations, may do what..... 9441 
by-laws 
power to. adapt 40%, 0cge teen re .eOr 9428 
amendment of 4... .catheosnwhees ba eeee 9429 
certificate 
amount, of limited vy ys JaGee RUE Ole ts 9427, 9432 
POW SEG JSBRA, co. ls Geena 1718, 1725 9427 n, 9432 
nature and construction .............. 1719 9427 n 
conditioned on assessinents, to be...... 9427, 9432 
guaranteeing fixed amount not condi- 
tioned on assessments, prohibited. . 9432 
restrictions on issue of 
AMOUNT; 6 oak bearers «em oachae rea 9427 
medical examination required ..... 9443 


limitations as to age............. 9443, 13134, 13137 
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exception where association does ac- 
cident busines Only: Meae ee e 9443 
on fictitious life, prohibited .......... 13134 
penalties for issuing certain........... 13134, 13135 
13417 
consent of insured, necessary to issue. . 13134 
charitable purposes, societies organized for, 
exempt from certain requirements, when 9459 to 9461 
constitution and by-laws, amendment....... 9429 
examination by superintendent ............ 9433, 625 to 627-2 
expenses of; how paid ..0)iisi...65. 0 9434 
expenses, what funds may be used for...... 9444 
foreign 
admission to do business in state, how 
AINE re RE eee ie hx oii e Seu wes 9435 
| LONI) SERN oe oan oe 13417 
certificate of authority ............... 9436 
Srroramome ew 2) oes. aed: 667 
FOUR WA LeSneR Mea ee eet 8 wae. VETS oh 9436 
Ber Cowuran Gre the SRL, oe 9437 
discretion of superintendent....... 9436 
record and publication ........... 647 to 653 
SMMUGd APANeMEHR Si. are ia Se eS 9439 
io oer Be led a ee a re 9440 
kind of business authorized.......... 9441 
penalty for violation of act............ 13417 
agent of 
[teense Tequived ©. <o.c2 cess sia Ws 9438 
Le Re A rh ae ae 9440 
for service of process............. 9435 
actions against, where brought........ 9442 
health and accident associations....... 9452 to 9456 
funds 
to be paid’ to treasurer. $21.50) 25... 9458 
loan to officers prohibited............. 9427 
for expenses and losses, separation of... 9444 
accumulations, belong to members...... 9427 
health, organization of association to do 
business of accident and ............. 9445 to 9451 
insurance laws, subject to what............ 9427 
fraternal benefit society exempt from... 9465 
insured 
medical examination required......... 9443 
restrictions as to age ................ 9443 
penalty for violation ............ 13134, 13135 
13417 
exception, where association does acci- 
dent business only ........./..... 9443 
mechanics, mutual benefit societies of, ex- 
empt from certain requirements, when. . 9459 
a a eae a ee eer ee 1714 9427 n 
POCOUNIMO RE 9 Cee nd ess Ls ee GA's cea 9428 
PiRRCRmM RRNA res hg ao wh 4 5 x 2 9428 
pe UNC ge Re Ae are ae 1003 8653 n 
8653 n 
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mutual benefit societies 
exempt from certain requirements...... 9459 
may become subject to laws........... 9460 
bond “of 'treasurer™ eee erie cere tore 9461 

mutual life insurance companies 
laws regulating, must be complied with, 

WHOM: | 2 cscs caals eetewencearehshe's sate tole beuobet the 9432 
distinguished | OMe . oslatuw tet ube kor 9432, 9427 
change ‘inte: ss ska ssunbiass cae temaren 9429-1 to 9429-3 

officers 
duties and compensation ............. 9428 
election or appointment cir vee heal 9428 - 
collecting dies,- bond -sncnals wise stn chek Se 9457 
loan’ £6; prohibited tak vcs wee ot es 9427 

solicy, see certificate above 

powers 
eMtOral * As "ho: a < enes ehcy hearse patents 9427 
to do life and accident business....... 9427, 9429-4 
to pay stipulated sums to families, ete.. 9427, 9432 
to raise money by assessments, etc..... 9427 
to accumulate, invest and distribute 

money. » ¢tashwabsaew rhs tes metie 9427 
tO adopt (by-laws oni eier tates tents eye 9428 
of associations organized before enact- 

ment of present laws... .c.e esses 9428 

quo warranto proceedings against 
failure to make annual statement...... 943] 
exercising powers or franchises contrary 

bo Taw iis coe Ce eae ee 9433 
failure to file bond of treasurer........ 9431 

railway relief associations, exempt from cer- 
tain requirements (oekind. ws ewe «eee end 9459 


report, see statement below 
securities 
deposit of, by accident and health asso- 


Pistion 2. dant le eae cee 9449 
release Of). 8:.ceane raion s wel cn aioe 9450 
statement, annual to superintendent 
domestic association ..........e.0000% 9430, 9429-2 
failure to file, forfeiture.......... 9431 
domestic accident and health association 9451 
foreion association, jus. eeewee teenies. 9439 
failure to make, revocation of au- 
thority oss tha ent oelmeee 9437 
foreign accident and health association. 9455 
treasurer, bond’ Of i23. << ssateeraiviaaleone 9458 
failure to file, quo warranto on........ 9431 
trustees 
numiber\. cote a teded pane Ree 9428 
term Of hited, imaeniaets <A eite ae 9428 
election... jes Vetoes baie zaseee ote 9428 
COMMPRNGAUION 295 or oem steers ote ere te 9428 n 
powers and lrebiltty 20. .c..ts.an-s ene 94281 


LIGHT, HEAT AND POWER COMPANY (see LHlec- 
tric Light and Power Companies) — 
Form sor; articles’ 4,24... sneer ene er 139 
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3762 to 3767 
8934, 8935 


LIGHTNING INSURANCE ....................... 9510, 9556, 9593 
LIMIT— 

On votes of stockholder, in articles............ 8638, 8639 

form of provision in articles.............. 121 
LIMITATION (see Statute of Limitations )— 
On officers’ salaries, in WOGMIG HONS, ous cw an 59 
POPDUOTMRRR a nea 5 ve Ox EN oe ae wa care fu 17] 
LIMITED— 
Partnership, compared with corporation........3, 4 
Liabitity, a feature of eerporstion: 3. 22. 8 4 
LIQUIDATING TRUSTEES (sce also, Liquidation) — 

Appointment of, by directors ................. 11972 
Ca eS a a ae 11973 
ROICC AEs ae Chee PC ON Sk irae OE. 11973 

Directors OV MACUR A Sena en tee. ARIE 1 ANT. Ss 8742, 8743 

Appointment of, by court, when board without 

HAG OTM rte. wine ety elias wc o's we 11961 to 11963 

Prosecution and defense of actions LWA Soe tao re 11964, 11965 

Real estate, power to sell and COVE tnt oars 11966 

Cer ee noe OUT ee uty vx. ok dn 11967 

Bees Oars, MOM AR Wh a at E, ySoa ese da d'aoe ot 11967 

CT CN SO oe ge Se ae 11967 

Beet, cones Pe Rees a 11967 

Quo warranto MEOCGOUID EINE Ba chock on chan 4 12325 to 12333 
appointment and bond ................... 12325 
remanding to common pleas .............. 12326 
BOUT COPIGrss ON EGE< Gh. sors cok 4 a ce vn vac cnn 12327 
MOUOG OT “APPOMEMIONE: oo. cc anne « dare Gelerd twee 12328 
POMS ee Rca Stee clears <r, Sam Seni, araadiavcne ct 12328 
MIMI ReSCOURES ee kaa ck cs ys va ciation: 12329 
Be alate hrs ae ose oan ce Wane a as 12330, 12331 
NEO ORE, ee a 12332 
application of statute ..................0. 12333 
contempt, not delivering possession to...... 12334, 12336 

LIQUIDATION— 

Of corporation, see Dissolution, Liquidating Trus- 

tees 

Of banks 
orate eee ee 710-85 
by superintendent of banks.............. _710-89 
by stockholders, after debts JOST 0G hate erie ear 710-102 

LIS PENDENS— nd Ad 

Transfers of stock not affected by.............. 1074 8673-5 n 

LIST— 

Of stockholders 
to be furnished to each stockholder annually 8685 
to be furnished to inspectors before elections 8642 

Of unclaimed deposits to be filed annually...... 9864 
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LIVE STOCK INSURANCE COMPANIES— 
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Articles of incorporation, form of.............. 
Capital stock 
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Organization of, authorized 
Mutual protective 

form of articles 
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Pledge to secure, see Pledges 
To corporation 
in excess of capital stock, validity 
liability of directors on 
publie utility or railroad 
duty of lender to inquire as to authoriza- 
tion 
Power of certain corporations to make, see Banks ; 
Building and Loan Associations; Life 
Insurance Companies; Insurance Com- 
panies other than Life; Public Util- 

ities; Railroads 


LOAN COMPANIES 
Associations ; 
panies ) — 

Incorporation . . 
Free loan association, form of articles.......... 
Or discount company, form of articles....... 


LOCATION— 

(See Domicile, Railroads) 
Generally . 
Statement of, in articles of incorporation....... 
streeb address ummecessary 2ct ee us oe 
effect on taxation 

Removal of 
WIPNIT! MOURICLPALLGY anne ele eis tere iene 
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by amendment of regulations.............. 1147 


Ruling organization over subordinate organiza- 
tion, of 
Manufacturing companies, of 
Attachment before justice of the peace against 
non-resident corporation 


LOCOMOTIVE (see Railroads )— 
Construction of boiler 
Headlight, required on 
Inspection of 
Safety devices on 

penalty .. 
Shooting at, penalty 
Injury, interfering with, ete., penalty.......... 
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8705 n 
614-53 


8705 n 
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8625 n 
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8625 n 


8719 
8652 
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8651, 8652 
10135 
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8965-2 
8945-1 et seq. 
8965-1 et seq. 
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12558, 12562 
12497 
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(See also, Benevolent Associations ; Corporations 
not for Profit; Fraternal Benefit Socie- 
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System, defined, in fraternal benefit society act.. 
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LOST— 
Certificate of stock 

registered owner may vote and receive divi- 
IB ee NORE cindy wx uk cas & an 84 
except when reissued by order of court.. 

reissue of 
regulations as to, form of............. 167 
by court proceeding .....0.0.....aneee: 
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Certificate of incorporation ................... 


LOTTERY— 
Contract, see Illegal 


LUMBER COMPANY, form of GI CLES Meee ct sant 140 


MAIL— 
Btpwar £0F, TPaneniseoweeees To) eek 
Tube company, form of articles................ 140 
Service by 
process against foreign corporations........ 
publie utilities commission, order of....... 
tax commission, order of ......../........ 
Telegraph company, to send message by, when... 
Order company, form of articles............... 140 


MAJORITY— 

Of inecorporators, must be citizens of Ohio...... 

Of directors, must be citizens of Ohio........... 

Of board of directors constitutes a quorum..... 

Of a quorum of directors, may bind eorpo- 
os 1012 

Of shares necessary to election of directors...... 

except when cumulated ...........26.. 05. 

Of stockholders, power to adopt or amend regu- 
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foreign COTPOTAELON, 6:....54 isis sinidideieis Wl ein 
in justice of peace suits 
domestic corporation .........ss.e00. 
foreign corporation .........+sseeeees 
Power of attorney to, form of....0. 06.00 seelsan 335 


MANAGING DIRECTOR— 


Duties and POWers  is.os.5ceniawinmivon pelewh awe’ 84 
MANDAMUS— 
Not proper remedy 
tou compel issue of wnie certificate... ....... 
to compel officers to call stockholders meet- 
PN Ce ee Ps ere eee ee 993 
to compel corporation to open books to in- 
spection of stockholders.............. 1062 
to compel corporation to register transfers 
of stock and issue new certificate...... 1067 
Lies to enforce filing of articles of incorpo- 
PRDION: bse g-40's Reales Re ee le Rah Vim 928 
On behalf "of tax commission). oh csc 5. ea -epte 
Receiver of railroad; against. ..« «sewers ole > «eels 2186 


MANUFACTURING COMPANIES— 
Accounts 
to be kept at principal office.............. 
inspection by taX @SSESS0T... 1... esos ere els 
Articles of incorporation 
amendment: OL). «ccc tedcasterastrtel acheter trey elite tees 


FOVM Of. usc. sire: BAO NOE ee Mea Cee tenets 140 
Bonus to, by municipality, validity............ 398 
Business, where may be carried on............. 
Consolidation: .<..%.1u- a potarderaalst iy Onis aoeecens 


SECTION 


8627 n 


8623 n 


8660 


8660 n 
8660 n 


8664 n 
614-57 


11288 
11290 


10238 
10744 


8672 n 
8647 n 
8673 n 
8673-1 n 
8626 n 


1465-32 
11897 n 


10135 
10135 


10136 


10137 
10139, 10140 
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MANUFACTURING COMPANIES—Continued. PAGE SECTION 
Iron, when may manufacture steel........ Boe 10143 
Leasing canal water power from state......... 10120 to 10134 
Officer, principal accounting, to be a resident... 10135 
Powers 
as to articles manufactured........ ...... 10136, 10137 
101438 
SCG eee et os re olan cee Oe 10137 
to acquire stock in railroad or transporta- 
plowmcomiueuy merce. lee ic pe 10138 
Pee Wd COMBI CaP 54.2 cies 6: «oxide atthe. 10141 
RIPEN AR MUIR th RORO EN, WLS wa ihe's g o'o'v'n's oes, 10135 
publication of novice of 55. ess ee ce we ere 10135 
eee rte s ee Pete ee os. Pana a! Scone oe ean 10135 
DECOUNED Ce OCDE RE ys ase wie oo Oe an ob 10135 
Property. (awersto DOM sani eis. cds ca Traded. 10137 
MARINE INSURANCE COMPANIES .............. 9510 
(See Insurance Companies other than Life) 
MARKET-HOUSE COMPANIES ................... 10151 to 10156 
OE CBS Gorin lo 1s) COs ORO es ie ee rr re rr 141 
Powers 
to erect and maintain building........... 10151 
BR Gre SAGs ice iets h <A wis Sin Wad Fas 2 a 10152 
GONSUPUCE BOWELS ccc css chs pe cies chine ake 10156 
Discriminations by, prohibited................ 10153 
Diseased, ete., produce to be prohibited........ 10154 
False weights, ete., to be prohibited........... 10154 
Streets may be kept unobstructed............. 10155 
MASONIC ORDER— 
Exempt from fraternal benefit society act...... 9491 
MASSACHUSETTS TRUSTS— 
POgatey al UNistr ayn racist eis ks «aol s fa'oeel 208 12303 n 
MAUSOLEUM COMPANY, form of articles......... 141 
- MEASURE OF DAMAGES, see Damages. 
MECHANICS INSTITUTE— 
Corporation formed to conduct................ 9972 to 9977 
Incorporated prior to 1851 
power to morrow wmoticy sy... J... ../0. 20a 9982 
hon-lability “of trustees... .. 2... .-....008 9983 
MECHANICS’ LIENS— 
On railroads 
liability of owner for labor and materials 
furnished to contractor.............. 8343 
lien for labor, material or boarding........ 8345 
constitutionality of subcontractors lien.... 8343 n, 8376 n 
COE 18 7GU gs Sh Cl ae ee rr 8346 
notice of, and proceedings................ $347 
MGCIOM GQ CIOreR ane Oe. cc ss as's eae koe wri 8348 
lien for grain, hay, merchandise, etc....... 8351 


priority, between mechanics liens on same ’ 
eet Ee eee Sic. Sas eo eee 8348, 8378 
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MECHANICS’ LIENS—Continued. PAGE SECTION 
On railroads—Continued. 
priority, between mortgages and........... 8343 n, 8345 n 
owner defined incre nna eee aos 8352 
notice to contractor of payment........... 8349 
disputed claims 
withheld “by “Owner. o.0s Femsae es es entis 8350 
Srhitration:°.... sci ene mpls oo suet Shee 8350 
TMA GION, OL, WACOLON ak chan ra ee ee at 8350 
On railroad, street railroad, turnpike, ete. 
Fight: Dl 5 hw hie ee a ee 8376, 8377 
equality Of Tieng. ts cs mos aun ence od oo sale 8378, 8348 
MOR VIG. FOL, yn. cs wal hice oo Oe bene ie ea 8378 
injunction, against use of property until 
CUAL PRM ST os nf acho ho aae sie eh eee 8379 
COLIWAVES. OL ENPINGES . o. csis na pon teil ote 8380 
false estimates, penalty.............. 13181 
authority of engineer to order extras...... 8380 n 


MEDICAL COLLEGES (see also, Colleges and In- 
stitutions of Learning)— 


POTD IOW TPO. eck sioks oka S x claeseniie in Ria sal eas 1983 9922 n 
Mandamus to compel state medical board to 
MRCOMMIZO. 98... Sencha ateech tees hc aie wee 1983 9922 n 
Bodies for dissection 
DOW FTOCALVEE: oye guise eid « © ue Sn ene amen 9984 
notification Of "Velatives. 5. Ge sk ie eins» oa 9987 
delivery tO; ClaImMaNtS ye Was paw ks opens sl cae 9985 
interment, ‘aiter “diSSeCtiON.. ss. ari 9986 
of strangers and travellers............... 9988 
unlawful possession of, penalty........... 9989 
MEDICINE— 
Corporation ean not: practice: fo. 0OF.iA sae 8623 
MEDIUM— 
Of payment of subscriptions, money, property, 
ee. eee a Ts tee ek i 981 8632 n 
MEETINGS— 
Adjourned, a continuation of original......... 994 8647 n 
DEE e 6 Sn eugene es wae oie ie 67 
Quorum 
OL VSTOCKNOIC GIS. <5 Scns cies tench eed 64, 994 
Ok TUITOOUOTE 4 4 p80 tur Skit bay ac ae 1012 8660 n 
Regulations may provide for.............++0e: 8704 
Directors 
first, called by incorporators.............. 8637 
POOUIBT G5. c-75 Aate oneee Loe ee aah c arise ee 70 
BOOCUAL: gg ato gente iy orem os nero Bee a ieee 70 
BEIOMTRO oo cutiiy sie sees Ns sels see pete 1012 8660 n 
TTA ne win » 9% 5,0 tices, 2 ae ial liae 6 ole ae ee 1012 
ULOTUTNS oy nice tas ars ween nnn ees is ee are 1012 
PROCLPGINGS AE. «sik s peeinmenten verte, tele Men 1013 
DIOOT POF | A Lat chaste anes ae ee eee 10138 
action to borrow or expend money to 
be by yea and nay vote........... 8709 
REHEAR: ss la 4 viten oun eee ee ee 74; LOL 
Stockholders 
CODOEGE Ofc. ... fee nn a ent tea 60, 63 


QUOTA os 's:.)5.5 5 D6 le wae R reir eee 64, 995 


INDEX. 


MEETINGS—Continued. 
Stockholders—Continued. 
publishing notice, times necessary...... oe 
first, or organization 18 7 1: 
PG MMC 8 slo vind die «2s « x2 cid oan e's 


PRB OE ORT yw oo so Sas bo ns co 
should be held in Ohio............... 


conditions precedent ............ 
subscription of ten percent of 
capital stock ........ ins 
notice of meeting......... Aan 
mspectors of election... 0.5. 66.6. -e.0. 
term of office of directors elected at.... 
presumption of regularity of organiza- 
TIMOR th a Van o.%. 45 4 uo ewes, tne 
in appropriation proceedings... ... 

annual or regular meetings 


CE ee oe <a 
PaO eet cc «Neat carp osisin ee caw’s, arctan « oes 
CELE cnet oe ee re 
ORME SOON git eo naide dais da skate modus afk 
of adjourned meeting......... oa 
failure to give, effect............ 
right of stockholders to hold.......... 
calling of, how enforced by stock- 
PHOT G Aiaaiars indict, ccdk agate) A min ha Chins 
SP RPM. Syste esr Sid v6 sie 4 i0'« ee cade des ses 
for election of. directors. .o.......se 6: 
iN Pas ore Bcd Sin lors ora /eis (6 
of foreign corporation, not ordered by Ohio 
UE Dc ie ae et ee oot 
Forms 
directors, regular, notice of............... 
BRCGEue CRs ON oi oe an a Shas wns ore 
Apemial, None Gf. oc. ea wien Sine 
special, waiver of notice.............. 
minutes, regular or special........... 
motion, skeleton form................ 
resolution, skeleton form......... 
stockholders 
US ROR YS D8 gh ‘ 
Hirst, waiver of notice............. : 
annual 
WS 0) i . ee ere See 
notice of, certificate of secretary 
Uc Skip CSO ene Sens Oe 
NSCS an ore ee 
Re he airs eid ig, 3, die 5 Boe 
inspectors certificate of election. 
special 
waiver of call and notice......... 


eall for, by stockholders, etc...... 
call for, by resolution of directors 
MEG G eR Riel ar ails. caper e sds + <5 oe 


resolution, skeleton form............. 
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994 8631 n, 8635 

8635 to 8637 

8635 

8635 

8635 n 
60 

8636 

8635 n 

8635 n 

8635 n 

8637 

8635 

8635 n 

8635 n 
63 

993 8647 n 

994 8647 n 

994 8647 n 

994 8647 n 

994 8647 n 

993 8647 n 

993 8647 n 
66 

8647 

S647 

426 194 n 
276 
276 
276 
277 
277 
277 
278 
165 
165 

26 

268 
268 
270 
201 
271 
272 
273 
Ze 
274. 
275 
274 
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PAGE 
MEMBERS— 
Of corporation not for profit 
property. rights)... .c2<bs meen cata ee 1003 
BECORSIOM i aie cea eethlls toy sete eet teenetenen- Oe ita fetal Merete 1003 
Sx pulsation ws Ge ele Se 1003 
DOWEL OF (COLPOTALLON trite i ss aener eines 1003 
grounds and procedure..........++... 1003 
wrongful, remedies for.....0)..:.5. 0. 1005 
exhaustion of remedies within cor- 
POPEtiOn: S24 ears eee an rete 1005 
AeqUiestenee <I hs oe Pe nee ps ce ie Genes 1006 
may be provided for in regulations. ...1146 
form of regilation Tories. sem cee <5 253 
CLUSLGES? WUSGN Ce emcee rers eect nse mere a crane 
persons may become, by signing copy of 
articles Ah csi ona Were nei eee 
liability of, for corporate debts........... 1003 
religious, secret or benevolent society, of... 
adoption or amendment of regulations, by.. 
qualifications, of, may be prescribed by regu- 
LatLOnS" 4c OR Re ene eer tet eee: 
Of fraternal benefit: society .0: Ss. .5a see a 
Of live stock insurance association............. 
MEMORIAL ASSOCIATIONS— 
appropriation of property by 23.08. 6.5 Sin es 
Battlefield or memorial site, power to purchase. . 

MERCANTILE AGENCY COMPANY, form of 
GTEUGIOR. (Ph aekobet Nt eee inion et aaite ts oe 141 

MERCHANTS’ EXCHANGE (see Board of Trade)— 

HORM: Ol BITCHES: . 45 sy. sy os oil wee Se 242 

MERGER, see Consolidation. 

MESSENGER COMPANIES (see Public Utility; 
Public Utilities Commission; Taw 
Commission) — 

Public utilities commission 
supervision and. control 'by.....%0¢. 0250255 
are “publie utilities” under ccs ioeanie sere 
Dehied: cathe urea Bh enue eRe ee ea 
PASEtLON; "OE “PLOpREty oad once we shat wena 
GxCisg tax ... i VAD Megha ea Nie dae en ee 
Divulging message, penalty...........-.s0e0. 
Articles of incorporation, form of......... yo eee 
MILLING COMPANY, form of articles ............ 143 


MINERAL WATER COMPANY, form of articles. 143 


MINES— 
Power of railroad company 
TO.-Operate Ve . «Wis, ke ees ents Ore eee ee 1192 
to build branch. road ‘toy. .3%5 05.4 ee eee 


SECTION 


8653 n 
8653 n 
8653 n 
8653 n 
8653 n 
8653 n 


8653 n 
8653 n 
8704 n 


8661 


8653 

8653 n 
8654 

8703, 8704 


8704 
9468, 9480 
9612 


10188 
10187 


614-2, 614-3 
614-2, 614-2a 
614-2, 5416 
5420 to 5431 
5445 to 5448 
5483, 5470 
to 5492 
13388 


8745 n 
8757 


INDEX. 


MIN ES—Continued. 
Track contiguous to, duty of railroad company 
to switch cars of other company 


PAGE 


DOERR Rete eine Feb x Olea ¥ Os oie vive See. 
Pete alt ses 6h ow MOGs be Pees 
MINING COMPANIES— 
Articles of incorporation, form of............. 143 
Bonds, power of railway company to guaran- 
FG Hane FN Sia Soe: Bthay a2) « diiesese’ dinie-w ax 1192 
EEG 
Office, change of location of................... 
Rar Or ete TIN DOSER: Oye ccaky oares oie cteein ee ead 
Powers 
pase CE os Te Seana eee yeye eet 
to acquire stock in railroad or transporta- 
DPIC RLS I Gs loin. 2, dzn OSUAE Hg & arars a 0% 
Lovengave imi manufacturine’. sv... vise cues 
Og WA” ERLIROACI yale DE £Fie oes We ides a des 
toM appropriate property... cc sede veel 
BM aaRNe WEONEEGCY cratarceterrea Pal dese s sees ea « 
Railroad of 
crossings over railroad or highway........ 
right to construct and operate............ 
how crossing constructed: .. 0. /...0...0.. 
approval of plans by commission........... 
Men Hen OL Chon AgMINSDT YS sev eos 6c. clea s Oe oes 


MINOR, see Infant. 


MINORITY— 
Directors, can not be excluded................ 1012 
Stockholders, see also Stockholders 
CMRI IDEV OR COE ITF Jictyu's'a:sla's sas Ses ww stars 
suits by, to prevent or remedy corporate 
RRO 1) Oar iaraver tor ark a teroe aniiaei aici wheats 6.9 0s 1027 
(a ti lh 28 To Re cr 49, 67 
Of corporation not for profit....... Jak gaeeeete 
MINUTES— 
Of stockholders and directors meetings........ 67 
Of first stockholders meeting................. 49 
Be re Ore MCECIOE i any vn oe wees dard a vies 71 
Forms 
first meeting of stockholders......... Ee Loo 
annual stockholders meeting, with notice, 
SUR Ie adie NE ee ee eee ee 268 
special stockholders meeting, with call, no- 
ELGG CU CEPR a rch ralire fe apaeu dia & 271 
for amendment of articles............ 202 
for increase of capital stock......... 206 
for sale of entire assets.............. 217 
to authorize bond issue............... 338 
directors meetings 
SR Re ee ig ok in coe at on BENE 185 
regular or special with call, notice, : 
Wiki MOR CUCM cr fat dsc ciS. 6 ova ah ares 276 
for sale of entire assets........ in iLO 


certificate of secretary to transcript of..... 279 
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SECTION 


8998 
9000, 9001 
9002 


8745 n 
10139, 10140 
10141 n 
10137 n 


10137 


10138 
10142 
10141 
10141 n 
10137 
SS61 
S861 
8861 
8862 
1272 


8660 n 
8636 


8660 n 


653 


e) 
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PAGE SECTION 
MISMANAGEMENT— 
Liability of directors and officers............. 1033, 8660 n 
MISNOMER— 
Of corporation, effect of....... as acd nae at ae dee 962 8628 n 
as a defense to subscriptions....... eed Us 1096 8674n 
MISTAKE— 
Indorsement of certificate of stock induced by.. 8673-6 
Rescission of transfer of certificate of stock in- 
duced’ by si: Nee eine koreans 8673-7 
MONEY— 
First installment on subscription to stock, must 
be! Paid. Wan irnna Oh acces Rahn lading y 979 8632 n 
avoiding requirement, in part......... eno. 
Subscriptions prima tacie payable in........... 981 8632 n 
Power .of corporation: to) borrow... ee 8705 
Directors action to borrow or expend, to be by 
yea and nay Tete. ssc deh ene pas 8709 
MONOPOLY— 
I:xclusive franchise for artificial gas, munici- 
pality, can not grant wrawsse<0 54. Gees 3989 
Union depot company may grant exclusive hack- 
MAN'S, Privilege 3. vysadedoretese cee eRe 9165 n 
Corporation can not obtain, by stock control... 8683 
MONOFOLIES AND TRUSTS— 
Sale of entire corporate property to, prohibited 8718 
AUD PLUIG PE tea... os crn aii cia be stticiarg ate hs mt ara 6390 to 6402 
person defined in... 5'<+ 50: domes eee 6390 
trust, defined. im.) .s»..0.dndted tanec pee 6391 
OUNCE MOE os hse minis clini tun Spas boner cee 6391 n 
constitutionality 
ROU. Beam WOE. Si. cPaibs olny baat 6391 n 
proof by general reputation........... 6399 n 
provisions of, are cumulative............. 6402 
Control of output, prices, ete., in hands of trus- 
i ERE CP eee hey ok Sey 6392 
Contracts violating act 
RONG iis rene ice Se foe Sunes MI Ea Gee ee oe 6393 
discrimination between localities in  pur- 
Chase “ol milky sete. eee ee 6402-1 
lessee to sell beer of lessor’s manufacture 
Be ys saa setae Bice hee ee ee 6393 n 
purchase of plant, to be closed down....... 6393 n 
agreement of vendor of business not to com- 
pete with ‘vewded. Oo5 eee eta eee 6393 n 
agreement to furnish employment to retir- 
inp tompetitar ..\,C ae ots) eee 6391 n 
violation of cold storage act............. 6393 n 
Criminal prosecutions under act............... 6396 
i 1, RR PRE ge Re reg Mi A Neel ox > 6396 n 
indictment, what to contain.............. 6398 
overt acts need not be alleged......... 6393 n 
allegation of dates... «56 eee 6396 n 
imprisonment, proper place of............ 6396 n 
corporations subject *bor.55.0. 2.5. ae oe tee 6396 0 
Buiicient “proof =.) 782 yo. i ee ke eee 6399 
proof by general reputation, insufficient. ... 6399 0 


evidence 6399 n 
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MONOPOLIES AND TRUSTS—Continued. PAGE SECTION 
EVicenvar an renee hans oe Ss P66 s. 8 534 Aes 6399 
Foreign corporations 
violating act, not to do business in Ohio.... 6394 
ouster by quo warranto, for violating act.. 6394 
revocation of certificate BRMiaie ke otuddtetea hoe Toncrncte 6394 
Forfeiture of franchise of corporation, violating 
CUM errr rtr torte eerek LS. elt, el ae 6400 
Liability, under act, to persons injured........ 6397 
damages Stuta iat Choa Luna S VEER Ee aan? pa 6397 
statute of limitations no bar.............. 6400-1 
Penalty for violating act 
Ce eet Pa aie Sosa ae mck 28G0 & 6395 
CPIMNING, “ys cee ee pao vend Face ate ee whe 6396 
WO"TOR MARNE Ua TEAL. deowin vin Woe Be 6.5 6397 
when violation relates to milk, cream or 
better £86. cae. NS IC ELCECOSSE, Fath ae aE LE reere 6402-1 
Statute of limitations, no bar to suits under act 6400-1 
Suit by trust to collect price of goods sold..... 6393 n 
Suits under act 
GO ee ees a didn nye Ws mecun vidatees | 6397 n 
cross examination of plaintiff by deposition 6397 n 
moupaae Ne aoa ay PR serene suc,ays 3 RON 6400, 6400-1 
CULO MWarranieo Mmwe.wahttsidicbuew Sa dita eoe aie a. atv 6400, 6400-1 
NACTONDICS sol id AEROS, One ea eran eee 6400 n 
when acts may be investigated............ 6400 n 
PIARULGS AQUGMO AIG ore xisiaesrsyoe.ese/s was citiern « wrse.s 6400-1 
Trust certificates. ....... ia iin, aha a ase ea hn ad 6392 


Unlawful combination 
corporation, its stockholders and officers as 


PM ia ENA IA TS ais. sic! aks Spe aang eS vs 
corporation dissolved, " sueceeded by new cor- 
poration, identity ibaa Bete en a wus 
OF Insurance pagents. «wd is deen wae a 
fixing prices, pooling interests, ete..... sei: 
elosing certain factories, apportioning 
tr ‘ade bb 8 OOO RAC OCCU he Cee etree oe 
agreements to maintain prices......... Boe 
Witness 
not excused from testifying although testi- 
mony may incriminate............. as 
RU CUO North cs acs, Saligid 8 Se ah «8 aPRS ee 
At common law 
stock control of competing railway..... sae 


manufacturer fixing prices of resale....... 


MONUMENTS— 
Prehistoric, associations to acquire............ 
MORTGAGE— 
Must be authorized by directors............... 1149 
by yea and nay vote, when.............%% 
Assent of stockholders unnecessary...........- 1149 
exceptions 


Polivertibler WONGS © A2. Hs SOG eee 8 

bUliding. “coMmpanics 420). 08.6 oo 

FOMReM se COMBEMIES: RG. c0i x) ote So 
estoppel of stockholders voting............ 1149 


6391 n 


6391 n 
6391 n 


6401 
6401 


6391 n 
6391 n 


10198-] 


8705 n 
S709 
8705 n 


S709 
10210 
8793 
8705 2 
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MORTGAGE—Continued. PAGE SECTION 
Validity of mortgage executed by stockholders.1149 8705 n 
Authority of officers to veme cubes -.-\- <1. ciiei tie 1021 
Estoppel of directors, officers and subsequent 

MOLtCASEES ALO WGMESOLONI pace weenie et ietiede 1150 8705 n 
Negotiability >. 65-< os Recast Cee hams 1150 8705 n 
After-acquired property clause............... 1150 8705 n 
Trustee of corporate deed of trust or 

gertification of bonds iby<.th. success 1151 8705 n 
provision authorizing purchase by, on fore- 

CLOSUILE.. sich tite sep Gace a eRe eo ae ene ae 1152 8705 n 

trust or safe deposit company as 

power ‘to aCbias sc cee ene ae tae 9773, 9817 

acting without requisite capital or de- 
posit with state treasurer, mort- 
Page voldege: see os. Peete kee 9780 
title guarantee and trust company as...... 9850 
Foreclosure 
sale: to, director. ayssie week dek cae 1152 8705 n 
sale to bondholders, sheriff not entitled to 
POUCA G! Cacy acai ous hep tense eys teu demeretepet 1152 8705 n 
purchase by trustee for bondholders....... 1152 8705 n 


deficiency judgment 
liability of corporation assuming mort- 


BAVC W's SM: Annee ee ease Alar natn 11538 8705 n 
power of trustee to prosecute action 

LOT'S iin eieeialoe 20.5 honey ee rsa ane 1152 8705 n 
reorganization agreements .............. 1153 8705 n 
Recording TOL” aii ine tietapuntas vcvern steithel< eons eciemnat 8706 
lien on personal property.......... Mahe. hee 8707 
BRON CEE » fox ane aye vw asta atl vid wee ae hoe sae wares S707 n 
By street or interurban railway company...... 9121-1 
TECOVCING POL? cal ten aa ature ne cole oe ane 9121-1 


By public utility company or railroad, bonds or 
notes void, unless authorized by com- 


THUSSTON, Lesser ve Lael mses, chard eres EMS 614-53 to 614-55 
By railroad company 

authority from commission............... 614-53 to 614-55 
where line of road changed............... 8749 
assent of stockholders) / 49: G0\uyee ls Meee 8793 
reporded’ where! J iiexncdaweeer ee ee ee 8796 
what property may be included........... 8795 
alter acquired property..2. ......<4.0. 1239 8793 n 
franchise to be a corporation......... 1241 8793 n, 9075 
franchise to operate railroad.......... 1241 8793 n 
FOLDS StOCK coe oy Ce hae oe Ce 1241 8793 n 
Scrap, Cast Oil ATLICles; PeUC cette 1241 8793 n 
IMCOMG iis ae ic saa Oe PE a, ea 8794 
CORBELUCTION, 1. .)e~ cose Chae aetna ee 1241 8793 n 
executions against property covered by... .1243 8793 n 

foreclosure 
By CLUSTCE. snocsccks a seeneenveieoneh eo Secrn oneal: 12438 8793 n 
by one bondholder for all............. 1244 8793 n 
in, federal. court y.. -o ste euo~> teen 1244 8793 n 
effect on power of state courts. ...1244 8793 
practice and procedure........... 1244 8793 0 
sale must be of entire road........... 1244 8793 n 
SKCSPLION: swe ss, Le ew BPRS 1245 8793 0 


sale, may be without appraisement, when 9091 
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MORTGAGE—Continued. 


PAGE 
By railroad company—foreclosure—Continued., 
subrogation of purchaser............. 1245 
purchasers, rights, ete........-...... 
reorganization, pending .............. 
RG Pe Oi ea thik 2 Soin bao oyptern ed a bioe c d oc 
second, of narrow guage road............. 
by consolidated company................. 
by reorganized) compamy...s....22..-evec.. 
inferior to certain liens.............. 
by company owning road partly in Ohio.... 
By certain bridge companies.....:............ 
By turnpike or plankroad company, foreclosure 
CRIN Ras) Se ca ee oe ea eer ee 
Form of corporate, or deed of trust, securing 
Pare MeN Weng er ae oe e « doe.0c8t 339 
MOTION, See Minutes; Forms. 
MOTION PICTURE THEATER— 
Articles of incorporation, form o1......... 144 
MOTIVE— 
Of transferee of stock, seeking registry of trans- 
Pen ante Theda Phy es ic her oak 1068 
Of stockholder seeking inspection of corporate 
HOARE Eee crataictem sintei «<< xaiaes feceek 1061 
Of stockholder in bringing suit on behalf of cor- 
poration as a defense to wrongdoer. .. .1032 
Of creditor, attaching shares of stockholder, im- 
PUSNEE ere eee St 8 Leo 
Of taxpayer, as a defense in suit to enjoin ex- 
ercise of street railway franchise...... 1468 
MOTOR TRANSPORTATION COMPANIES— 
Petia CMMI er SR. ia oho bb x vas wads 
sections of, are independent............. 
Certificate of convenience and necessity 
PAGUIRGU SGRMOMAEN Sede eee. S2t8 eek ALY 
PAV GOS NON) ride salts dif, SON cH oes wile ods 
UE Ga CS 4 A er 
PB GIOG FANG) BERENS Lae oie iS oe va ae 
new application, for change in route, ete. 
Defined, in public utilities act.......... 00... 
BGM estVOUAY TM SCG . Wet. Chute ete ol aes 
Excise tax 
RDO tae oR nee winiisSe a~ Vd ea.S 
ES Se Fe ee 
not exclusive of other taxes, except local 
OCCUPATION AA RES I's 2.5.8. 


Insurance policy or bond for security of per- 
sons or property injured, required... 
Interstate commerce, act does not apply to... 
Operation of motor vehicles for transportation 
except in accordance with act, prohibited. 
certificate of convenience and necessity re- 
quired 
restricted to specified routes............. 
qualifications of chauffeurs............... 


Sage Sree Ole ULe ee. se © S10 6S, 6 66 We ws Owe 
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SECTION 


8793 n 
9075-9078 
9079-9099 

8796 n, 9079 n 
9085, 9089 
8799, 8800 
8802-8804 
9083, 9085 

9085 
9090 
9314 


9257, 9258 


8673-1 n 
8673 n 
8660 n 

8673-13 n 


9101 n 


614-84 to 614-102 


614-102 
614-87, 614-88 
614-87 
614-90 
614-91 
614-93 

614-2 
614-84 


614-94 
5, 614-96 


614-98 


614-99 
614-101 


614-85 
614-87, 614-88 


614-92 
614-97 
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MOTOR TRANSPORTATION COMPANIES—Cont. pace 
Penalty Lor violation gotmactwarnserras tree 
Public utilities commission 

jurisdiction 
grant of certificate of convenience and 
necessity 
complaints andeapplications .7-5..c10n-e 
Rates, control of commission Over........... 


o aid 0 9 6) 8 016) So hi a eee we 6 S50! Si eleve a ale & 


OS 0S oe) weN6. 6: eye bel p..01e),>) 18 .9).8..) ye. we an a ee 


MOVABLE ROAD COMPANY— 
Use: of streets: : c.. i405 cei bas een ee eee eee 
Consolidation: o...iac.eit inhi see Geen FERRE ERE 
MUNICIPAL CODE— 
Provisions of, relating to 
gas, water and electric light companies.... 
street railways 
streets 


Are) Op ya Baas SUE) oe) wre) me bie e/a, se. wh Lele ee 


OMT Oy Ce Wee ee O16 alee Ae Nae 6 wie fe. ee pele wie ni 


MUNICIPAL CORPORATIONS— 

(See Public Utility; Public Utilities Commis- 
sion; Electric Light and Power Com- 
panies; Franchises; Gas Companies ; 
Interurban Railroad; Railroads; Street 
Railways; Streets and Highways; Wa- 
ter Companies; Telegraph and Tele- 
phone Companies) 

Appropriation by 

electric light and gas plants. ...cnicieccees 
Lurnpike or. ‘plankwroads), (ol 24, wesw carats 
right of way over railway tracks for street 
of railroad property for purposes other 
than, Street Crossings non ess slew. Meares 704 
of private property for railroad use....... 704 
Boundary, jurisdiction over railroad on........ 
Contracts 
gas furnished without, no implied liability 
ROT ov 47s oes SOE ete ane go eV aoe 
invalid, liability for water furnished under 
invalid, limitation of action to enjoin per- 
POTATO. 6:5, sic, 0s pene eee are 
with private corporation, in which publie 
ohicial, holds isteckii) <5.) hk we 

Estoppel, as to defective franchise............ (ala 

Franchises, see Franchises; Streets and High- 
Ways 

Land of, lease or sale to railroad company for 
stations 

Liability 

none, to gas company, for expense caused 
by changing grade of street........... 1597 
no implied, for gas furnished in absence of 
contract 
for water furnished under invalid contract 

Lighting of railways and bridges, in........... 

Ordinance, granting franchise, requisites of.... 707 

Powers 

appropriation of property for use of rail- 
FOO . 1s sis Venuagheewedis Leen eens 


SECTION 
614-100 


614-86 


614-87 
614-89 
614-86 


3645 
10212 


3982 to 3994 
3768 to 3780 
3714 


3990 
9255 
3677 


3677 n 


3677 n 
4560 


3994 n 
3994 n 
3994 n 


8660 n 
3714n 


3700-3702 


9320 n 


3994 n 
3994n 
3762 to 3767 
37140 


3677 n, 8759n 


INDEX. 


MUNICIPAL CORPORATIONS—Continued. 
Powers—Continued. 


electric wiring and construction, regulation 


Chat Biba O82 gg a a ee 


gas companies, over, after default in obli- 
CN Us 5 aa 2 em ga 


regulation of, limitations on power.... 
COPUTEOU AS. GOs cre oem sae cio sv an nace os 
Sppesl 6G commission... ......s..<0.. 
railroad y 

baotequire lightitie Of... .....<.<«-sse 
to regulate speed of locomotives, ete.. 
tracks in street, to permit............ 

BN et cae a my 6 oa 6x x clo 

MOREE i so a 4 ies Ann's dices < 

piers for elevated tracks.......... 


to regulate crossings................. 


to regulate use of bridges............. 
to abolish grade crossings............ 
on boundary of, jurisdiction over...... 
to lease land acquired from state, to... 
street cars 
MO PCRINALE SPEED Ol. aac cee «6 « erate as « 
to require conductors on............. 
to prescribe qualifications of motor- 
TINCTOS OUPON Vere © pare See 
street railway 
SRM LOUOEBEG se og 6 ceca au 0 +e aieepe 
BEERS PR eine es ces oan « wns nets & ome 
gE ie te a nn er 
water, to contract for, and protect supply.. 
PORATION, HOR BUDJECE EG... once sed «Sle cia cn oe 
Removal of office of corporation, within........ 
Turnpike or plankroad company in. See Turn- 
pike or plankroad companies 


MUSEUM COMPANIES OR ASSOCIATIONS ....... 
Buildings, use of public grounds for, how ac- 


SO Siem Baton eI Stale bie so Patan 
eM ee aati cin ids. dies aw dna ware 


PAGE SECTION 


3990 
3809 
398 Const. A. 8, §6 
398 Const. A. 8, § 6 


614-51 
614-51 


3637 
3714, 3768, 9101 
8763 


3984 to 3987 


3983, 3994 
3809, 3994, 9324 


3982 
3983 
3983 
614-44 to 614-46 


3982 n 


3762 to 3767 


8763, 


8761 n, 8763 n 


3632 
3643 


3643 n 


heuk 3768 n 
3748 to 3750 

3776 

3981 

5494 

8625 n 


9972 to 9977 
10193 to 10198 
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MUSEUM COMPANIES OR ASS’NS—Continued. 


PAGE SECTION 
Stock 
peversion OL 4.4. s%.954¢0 eee Ae tele 10194 
in building company 
power to acquire.........eeeeeeeeees 10196 
liability! Of: 20s one GGip anther knee hbos 10197 
Voting is. d4/ OR ERs eh a ee 10198 
Trespass on property of, penalty.............- 10195 
MUSIC HALL— 
Building, use of public grounds for...........- 10193 
Trespass ON Property Ofna» «via ddsisameesis dame on 10195 
Stock in company 
Poversion GF sfivws CRANS nc eis neh s «ce 10194 
power of certain societies to acquire....... 10196 to 10198 
MUTUAL BENEFIT ASSOCIATION— 
Forms of articles 
ENE VOLSTIG ee acu iedotn ae oS wre eteteeray. «civic eraarnns 242 
CIDE VES a. Sk. 6 creo Sa os wane ie oak pe se ee Bena 242 


MUTUAL INSURANCE COMPANIES OR ASSOCIA- 
TIONS— 
(See Life Insurance Companies; Fire Insur- 
ance Companies; Insurance Companies 
other than Life) 


Power of corporation to become member of.....11138 8683 n 
Obligation to, not a debt to be deducted from 
CLOAIGA IM base Oulurilerr: vtec ne etet cia 5327 
NAR Us. hae ee ea ORE ok oO Geant eee 8628, 8625 
Of corporation for profit 
WONETS TY 865 Cis he eis We ee ae ip ee re 43 
FOnUinILed OF 95:55. pale oe olin et thea 8625 
BUGHESLIONS “As VEO ei wan selene Golemrromeee sis 44 ‘ 


words ‘‘*bank,’’ ‘‘banking,’’ ‘‘banker’’ 
or ‘‘trust’’?’ in name of corporation 


other than a bank, prohibited....... 710-8 
charge Of 5.0.0 CaO eae ee 8719 
Misleading to public, prohibited............... 8628 
Similar to name of existing corporation pro- 
bibkted > es sas len eis ets Rear en 8628 
filing of articles, not conclusive on party 
Injured: “leet. Meee ene en ne aeareees 960 8628 n 
Corporation zaay ‘ protect. .. 4 claim 960 8628 n 
Infringement of trade name of another 
may be enjoined)... .<Auhnns Shes eee 960 8628 n 
incorporation no defense... vse vavs sos ous 960 8628 n 
What conetitubess....4.6402 ee es eae 962 8628 n 
Mishomer, effect of S073 Pav mares Ai cee 962 8628 n 
Of corporation, deeds should be in............. 953 8627 n 
eontracts should ‘be iniiivrtavis si ae 1020 8660 n 
Right of corporation to adopt 
of former’ partnership...) 3" So 700. ye ws bag 961 8628 n 
of individual connected with corporation. 961 8628 n 
ear obtaining insurance under, penalty... 13138 
Forms 


consent by corporation to use of similar 
name by new corporation............ 306 


INDEX. 


NAME—Continued. PAGE 


Various classes of corporations, of 
BEER RMEIDNRUo aT /a eh adil A! <<! acn-n in clkle dl teed 
building and loan association............. 
insurance companies 
legal reserva 1ifee A eit) oe ee ey: 
MEV PMU PA TEAS OA coh 85.5 0 ¢ od be das, ooh ca 
PEUTIC ee ON fs p vorces <5 aca’ e see oh 


Liability of stockholders of.................. 20 
Power to charge interest..................... 949 
Suits against, in state court.................. 948 


Right of stockholders to inspect books......... 1061 
Trust department of, subject to state inspee- 
ACS T remeaio WERT Be ey db. dew Sate «% 


NATURAL GAS COMPANIES— 

(See Gas; Gas Companies; Pipe Line Com- 
panies; Public Utility; Public Utilities 
Commission; Taxation; Tax Commis- 
sion) 

Actions against, venue of... ... 26... ee eee ccc 


Contracts 
municipal corporation, with 

STN COS ee 

Pee rN 8 Fi wether wai ev wwe ears 
Re rd Te he ics sehels ws boas on ce 
Franchise, condition in, natural gas not to be 

furnished for illuminating, invalid... ...1596 

: Meters, see Gas 


(OMAELE Gaal rg OR ces We | ee 
Hoy Sperine git MMNEd: Cl hole. aki sete. 
Price of gas 
regulation of, by municipalities........... 
contract with municipalities as to......... 
appeal to publie utilities commission...... 
Public utilities commission 
supervision and control by................ 
are public utilities under............ Ae tds 
Sale or lease of plant, authority from commission 
Taxation 
Sen TR OREM OAS MEM rata s £9 So Se ch fceh ves 
Pe BCMOME ee fee Se Me ea na koe exe ERS 
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SECTION 


710-41, 710-44 
710-3 
9644, 9664 


9340, 9341, 9349 
9512, 9513, 9522 
9574 
9297 


8627 n 
8627 n 


5408 n 
5324 n 


9518, 9520 
8673 n 


710-2 


710-141 n 


9320 n 
10212, 614-60 
614-62 


3983 
3994, 9324 
614-2, 5416 


9320n 


10137 
10137 n, 10128n 


3982 
3983 
614-44 to 614-46 


614-2, 614-2 
614-2 
614-60, 614-62 


5420 to 5431 
5445 to 5445 
5483, 5470 

to 5492 

10128 to 10134 
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PAGE 
NATURAL PERSONS— 

Musti.act: as incorporators......5 7s cs fee un ace 922 
NAVIGATION COMPANTES \. « -.0< .winsintenticten Jeter. 
NAVIGATION IMPROVEMENT COMPANIES ...... 
NEGLIGENCE— 

fiability of corporation, f0Pl2 wines ores 947 

charity hospital lability 10tan....s te eee 

Of directors, degree of care required........... 1044 

Liability of directors and officers for........... 1033 

Suits against officers for, when may be brought 

by ‘stockholder Vee aionte ee tee eae 1028 


NEGOTIABILITY (see also, Commercial Paper)— 
Corporate seal, affixed to instrument, does not 


Bett” .luwia LEA BA: ek va ee ciekee 954 

Of certificates of stock 
under uniform transfer vact: Jiies. ose 
prior to uniform transfer act............. 1074 

protection of bona fide purchaser by 
estoppel: .... iinairsin sai: Meteo es on 1074 
purchaser must take notice of what........ 1073 
OF "bills of ladies), ass dxor es acne ea ees Cee 
NET PROFITS— 

Of corporation, how ascertained............... 

dividends’ payable: outh Of... viwsviressn dees 
NEW— 

Certificate of stock 
transferees: entitled, £0.055.0<0tws his snlastee > 1065 
in lieu of lost or destroyed certificate..... 

NOMINAL, or authorized capital stock............. 20 


NON-PAYMENT— 
Of first installment on subscriptinos, effect of 979 


NON-RESIDENT— 
Of county, joinder of as defendant in suit to 
collect: subscriptions: ...3.+.<..+0.46 305 1092 
Defendant in alimony suit, attachment of stock 
in Ohio corporation belonging to... ...1078 
Stockholders, suits against, to enforce double 
ability’ 7s 6s 5iue 828 Coe eis Tee 
Corporations, attachment against............. 


NON-USER— 
Forfeiture of franchise: Tort .c..chm+ Lasers es 
NO-PAR-VALUE STOCK CORPORATION— 
Advantages and disadvantages............... 31 
Articles of incorporation 
statements required in 
filing fee for 
amendment 
form of 


ee ee ee ee ye ee er cs eg 


COVED ODES DEW eT See ee we 


SECTION 


8625 n 


10167 to 10169 


10167. 


8627 n 
8624 n 
8660 n 
8660 n 


8660 n 


8627 n 


§673-5 
8673-5 n 


8673-5 n 


8673-5 n 
8993-1 et seq. 


8725, 8726 
8724 


8673-1 n 
8673-17, 8677 
to 8681 


8632 n 


8674 n 
8673-13 n 


8693, 8695 
10253, 11819 


12304, 12323 


8728-1 
8728-1 
8728-4 


INDEX. 


NO-PAR-VALUE STOCK CORPORATION—Cont. PAGE 
Articles of incorporation—Continued. 


preferred stock “lasses. :....... 0000 lee, 110 

classes of common stock................. 121 
DOLTOW MOMGY, POWER £0. <6 icds. ie ovcee oo. 
Business 

MOB SRP CA WHO goes oS levee so Bila 2 Mb in 


certificate of, as to sufficiency of reduced 
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SECTION 


8728- 


bo 


8728- 
8728- 


“1 09 


GOTHMIOM CR VRUAL | sis ic ck varesidvindh ed j 8728-4 
certificate of, on certificate of reorgani- 
LL OL 0 ae Og ne a 8728-6 
securities, issued by no-par-value corpora- 
‘tions, are under jurisdiction of..... . 8728-12 
Common stock without par value............. 8728-1 
GlasseSMOE 8... IS MGR A iE Sia. ate SOL TOE 8728-1 
DET UMILC AUG Bs One meeatin, AG yivihs <i dla vw keer ke GW 8728-1 
consideration or price of, how fixed...... 8728-1 
how statements as to value made........ 8728-3 
number of shares, increase or reduction of 8728-4 
AUDSerIPtiONS LOR mak. ss... a. Me Sos ee 8728-1 
Directors 
liability for ¢orporate debts............. 8728-2, 8728-7 
paying debts, subrogation............... 8728-2 
liability for paying dividends out of 
SCheuyirl beak ge ee Megas SS ictcha lerso yy Sa’ 8728-2 
Dividends 
BG Core NNR Act, Meicloen ee aces a +L dia avarberke He 8728-1 
cash, whencmay be. paid esc cd esc cask c cus 8728-2 
Fees 
filing articles ..... MPP eer SK eid 5,0) the Ord 8728-1 
filing certificate of payment of stated 
MOTION” CRUTON oe6 nce. dis a scien sores 8728-2 
filing amendment of articles........ aren 8728-4 
filing certificate of reorganization........ 8728-10 
OGEUAKCS aN UUal HranGhiSe. . << oc sess bss « 8728-11 
Foreign corporation 
OBMEETING LATS, TEORM. < 6 Se aw sock ews en's 8728-11 
MA STANCRAIG AGA SoS Sa obese ae a 8728-11 
Preferred stock 
PRUE DAVE PEP OVAIUC. 6 eo clc c ce eee ee ene 8728-1 
Lay oe ee ee 8728-1 
redemption, restrictions on.............. 8728-2 
COO ios gs: ee 8728-4 
Reorganization 
Meet Reet SRG nS orgs Cece Ae wn dw 89 ¥ 
ote COC Wiad 2 Re ee waletiopiers 8728-5 
POTTEO egien legistlics « Bois io hax: sisse Swaee a OO 
PISO Net crst ie S ea aks kissin eral. gavel e ung ts 8728-10 
stated common capital, on..........00.0.- 8728-5, 8728-6 
SWOrm Statement, Of ASSOtS... «<i. cecil es 8728-7 
continuity of corporate existence not af- é 
OCU GOI i eM. etc. brs. cvacchsial sax ave ssaas 8728-9 
Stated Common capital .............5. Sates 728-1 
PALSY Gi TURD AMAL iy) ws bik) is eters © adie af 8728-2 
GOrtificate’ Of PAY MONE. kids wk oa ce es ae 8728-2 
PRCEQAHOY OF SERAUCTIOS Cunicis «awa o. sin hess 8728-4 
8728-6 


CL PEGOLO aWrIzCd a GOLPOLAGLON «. «5 <-ci2rs, oe, 401 sores 
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NO-PAR-VALUE STOCK CORPORATION—Cont. PAGE 


Stockholders 
non-liability + of ¢ Wvin.Guivdecee eR Peet Soe 
meeting to authorize reorganization...... 
consent of, to price or consideration of 
no-par common stoeksc.. 5 ok. se es 
Subseription 
consideration for A's, tk. Vie vee eee 
eertifieats Of | .o.62 4s <Func bank se eee < 
Forms 
articiés of Incorporation:.<.< .6sa04 does 109 
no-par common stock divided into 
CLASSES) 7 ORS Rimini antes Graken tote 121 
preferred stock elauseie. i. 0. wees 110 
first, second and third preferred 
STOCKS) cir Vsti eres STERN 118 


optional preferred stock clauses...110-118 
price or consideration for common stock 


resolution of directors fixing......... 189 
resolution authorizing bonus of...... 191 
consent “of 'stockholderss.. ca. este 192 
eortificate,.of subscription. sis cox ust) hee 164 
certificate of payment of stated common 
Capital — ian wiciaces mee eto ace tase eve ener 190 
reorganization proceedings ....../....... 195 
ROTTINCELG 285% ha aati cs nae one mat 196 
affidavit of president and secretary.. 199 
approval of .cOMMISSIONE?...06 6.00 +s 199 
sworn statement of assets........... 199 
foreign corporation entering state, state- 
Ment! Dy* fears pation cee tinct tee oe 228 
NOTARY PUBLIC— 
Banker or broker can not act as, when......... 403 
Officer, or stockholder, as, deed or mortgage tc 
COPPOTAbiONs .6.. eo are eae eeer ese 953 
NOTES— 
See also, Bonds; Commercial Paper 
Corporate 
Tor Rad “execution: .agvs «tase aaa 958, 1021 
accommodation °4 v.o. Ueki. seats ore 957 
power of corporation to execute and en- 
COTKG +ii.s-d:1 5 1h Ge 6 Ss eS ck ee 957 
presumption that execution was author- 
BEOd. i dished HER an ees Sele 1021 
note payable to officer personally...... 958 
COPNOVITS NOLS: Sn eG ne eee 1021 


of public utility company or railroad, void 
unless authorized by commission...... 


short time notes excepted............ 
Payméut of subseription by... sr. bes oe eee 981 
Power of corporation to acquire.............. 952 
Renewal of, secured by pledge of stock, effect on 

collateral, 3.5.45. :e64avae50e8 cee 1108 
Renewal of, effect on stockholders liability un- 

der former double liability law........ 1120 


Premium, to be marked “non-transferable”... .. 


SECTION 


8728-1, 8728-8 
8728-5 


8728-1 


8728-1 
8728-2 


121 
8627 n 


8627 n, 8660 n 
8627 n 


8627 n 


8660 n 
8627 n 
8660 n 


614-53 to 614-55 
614-55 
8632 n 
8627 n 


8682 n 


8686 n 
9581 


INDEX. 2493 
PAGE SECTION 
NOTICE— 
Amendment of articles of incorporation, of..... 8720 to 8723 
MOUs POR DUCCRMIUN Os ike sess daer.0 08 1085, 980 8674n, 8632n 
MES PORAUe Powers. "OF Bon 6 SOR gous ee, 942 8627 n 
Ee OcrOre "eneeliime Ghee. hs fo 5sa5 4 1012 8660 n 
Sale of stock, of 
for non-payment of assessment............ 8674-8676 
Dene eer Na st Ratna ty Siar ast ewes Salen AE 1110 8682 n 
Stockholders meetings, of 
EE nc, A eee a a 8635 
PL ete ened aM tials 62 ns ooe'dea ess 63, 994 8647 n 
SL i uy A rs ae oe 66 8647 
ny MCMC OLGGess cee oe oS oss aly oak 8720 
to adopt or amend regulations............ 8703 
LG SNeTehBe Capital BbOCK .. sei es va. vas oc 8698 
to change number of directors............ 8665, 8647 
po SGA Ontine property cyxe. sc IN ee 8711 
Of opening subscription books................. 8631 
Publication of, thirty days, number of times re- 
SE MENG SRE cos eve ks vi a Ube 8631 n 
To corporation, knowledge of officer or agent 
Cilia) Zesty datak uly ticles Sree Raa ne ae 1023 8660 n 
Riowledge Of director as... . 2. ....se cas as, 1023 8660 n 
RoereurpGrationn Wy Walle. o6.5 oo). fhe OR 1022 8660 n 
Forms of 
RE CMAN Giese 28 sch Nie sifgadl «Gone xs aces San’ 255 
sale of stock for non-payment of call....... 255 
first meeting of stockholders............... 165 
annual meeting of stockholders........... 268 
annual meeting of stockholders, certificate 
GF HOmGCaT yy UO ete GOONS Ooh Ug Sek cede 268 
special meeting of stockholders............ 273 
regular directors meeting................. 276 
special directors. meeting .....5.0.. 66. ke van 276 
opening subscription books............... 160 
NUISANCE— 
Corporation may be prosecuted for............ 12657 
failure to abate, contempt proceedings... ... 12658 
NUL TIEL CORPORATION— 
Dame GY sNOwer mised ee. yy. 655565 ccc ko. oe ekkeS 964 8629 n 
NUMBER— 
TOCSY A Oe eee a 8635 
usually fixed in regulations.............. 58 
EHOROMSE “GE ACCTOREG. 65 065 es sce ae se cces 8665 
epee GUP aT: Pt Los oc. a Ys voce ee ene 8625 
DiUPMC tener RAT ke Creek Cha oy lib ea de dna Be 8635, 8655 to 8659 
NURSERY COMPANY, form of articles............ 132 
NURSES— 
Training school for, may issue diploma........ 8624 n 
OATH— 
Of office, directors and trustees................. 8643 


UNS CCG tale 2a ie Bd 7 el rr 185, 251 
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PAGE 
OBJECT, see Purpose. 
OFFER (see Options; Tender)— 
To subscribe for stock, withdrawal of.......... 968 
To sell stock, as a defense to suit by stockholder 
to remedy corporate wrongs.......... 1031 
Subscription to stock before organization, as a 
CONMMIUINE yo esse Ke Aa wane wel ae eee 16 
OFFICE— 
Corporate 
agreement to procure, validity............ 1044 
persous usurping, quo warranto against.... 
title to, proper remedy to. test... .. ssn06.. 998 
Principal, Location Otic cies ceir i eee ere ee 44 
railroad. COMpPany, Ol. . acre seme eye el. eo eee 
manitacturing ‘Company, Of «...<isnre aes aoe 


In state, foreign corporation may maintain, 
without obtaining certificate, when, 


423, 424 
DEFICE BUILDING: COMPANY. 27. x0bem inci sures 
OFFICERS AND AGENTS— 
(See Haeccutive Officers; Directors) 
Generally) 210i ana bvs iver nals pio eR ee 78 
Appointment or election......s.06 6s. ces 1042, 1145 


Admissions and declaration of, when binding.1022 
Authority to make corporate contracts 


conferred) Rows hi AA a6 siti AM a detache 1019 
Authority to convey corporate property........ 953 
presumptions. 45. €0..:.5..2vesiwnin sek: Bee 1021 
to acknowledge corporate deeds........... 953 
to act as witness or notary.....% +s tsi awash 953 


Claims against corporation 
no right to appropriate corporate property 


ID PAYMENRG Wah sas teen so eS eee 1044 
estoppel to set up unrecorded mortgage. .. .1044 
priority of, in insolvencyds.s Jini okie as 1044 

COMPCD BATION cg xie'md inles de vies.» HL AeA + we wk oT 1043 
Contracts to procure corporate office or employ- 

TUN OTN ce oil aik 2 Sava, sess ca is tales wae tie ae 1044 
Directora: are: PMCeTs. 2%... 4 bad ada we ea eee 1042 
Fraudulent act of, within scope of authority, 

binding yon corporations ....01n0r ames e 1022 
Knowledge of, when notice to corporation... ... 1023 
Liability 

LOS COTP OCTAGON es Aces aia Aa en eee 1044 

negligence or mismanagement......... 1033 


conversion of corporate property......1034 
accounting for corporate property.....1034 
to stockholders 


Im < “PENOLA Vy cheeky tor on arte oe a 1034 

for share of assets on winding up...... 1035 
limitation . 05 35 gcc. asa edu 1035 

for conspiracy to depreciate price of 
BLOCK, x a, Sm cine aria ouesagh wien mead 10385 
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8664 n 
12303 - 
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8744 
10135 


194n 


10210 


8664, 8704n 
8660 n 


8660 n 
8627 n 
8660n | 
8627 n 
8627 n 


8664n 
8664n 
8664 n 
8664 n 


8664 n 
8664 n 


8660 n 
8660 n 


8664 n 
8660 n- 
8660 n 
8660 n 


8660 n 
8660 n 
8660 n 


8660 n 
8660 n 
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Liability—Continued. 


verbal promise of dividends........... 1037 
fraud in inducing subscription........ 1036 
measure of damages............. 1036 
on sale of personal stock............. 1036 
untrue statements in prospectus....... 
to creditors 
on notes improperly signed........... 1038 
acting without authority............. 1037 
conducting unauthorized business.. .. .1037 
Ue SiS: a ai 943 
CPG Meer fh 5 ond vides face c, 1038 
Note of corporation payable to, presumptively 
MEAT as wesw 9 can aseh oan uie act 1021 
Penalty, for transacting business after cancella- 
EUS Cy SAN i 2) Sg 
Proxies, obtained by, how voted............. 996 
Purchases of stock from corporation, by........ 977 


iveim; oh Tetirement, ....: isccescee nc. 956 
Suits against, by stockholder.................. 1027 
Testify, not disqualified to, by death of adverse 
Pe Reg tats cok t's oi -sule coe al 947 
Verification of pleading, by...........:....... 
OHIO— 
Incorporation in, when advantageous......... 8 
Corporation entering other states............. 95 
Foreign corporation entering................. 97 
OHIO RIVER BRIDGE COMPANY ............... 
See Bridge Companies 
SUE Gat Sau VA CRS ne 144 
OIL COMPANIES— 
Articles of incorporation, form of......... s+ 245 
oe eae 
to operate pipe lines..................... 
to acquire stock in railroad or transporta- 
VOT ACORN soe Sievein a aiden os 4 
Venue of actions against..................... 
See also Mining Companies 
OPERATIVE— 
EES DG a ee 1044 
OPTION— 
Given by director on his stock, does not dis- 
SUIS TS Op CoM SE a ig 1039 
Forms 
on manufacturing plant.................. 309 
by corporation, on manufacturing plant..: . 310 
Mad) PARE EGON Soe co, se ees ce new oe 313 
to purchase stock at book value, etc....... 313 
to purchase stock if vendee desires to sell 317 
to purchase stock (a call)............... 318 
PeUGerVCmICtOeK (Ga WUE). 5... ec. ews ee oes 318 


in stock pooling agreement............... 301 
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ORAL— 
Subscription, validity ............sesee seers 967 
ORCHARD COMPANY. «005.0502 PRs ee aes 
Porm of Articles. .-/ic te iniaraslaerome ins sete Bate 145 


ORDER (see Public Utilities Commission; Tax 
Commission) — 
Of business, provision in regulations as to... 170 
Of imcorporators, designating one incorporator 
to receive installments on stock...56, 162 
Of incorporators, fixing price or consideration 


for no-par-value stock......--....5.:. 159 
Of incorporators, for filing claim of exemption 
under) Blue Skey Mew rere, eons cleus mee 160 


Secret or benevolent 
ruling organization 
VOCRTLON. © o ois.o 5 os seb waar oheaeanle mnets eats eran 
POMOU HL os wig se creep cae ge. dave tae miskat 
subordinate lodges, powers, etc........... 
POWEIE, «cmriiiyrieieg main a5 ees Sep ee Slee 


ASGCHAINGI GS, cin cea ne eal eis ake rec acai 
ETKGOWINCINGS. Seite oa oh oie RYO arareleter es ance yw isn ce ne 
Number ana vernt Of CLUSveCsns . piecewise 
reserve fund 
TIUVEREINIOIIG ic Piete ccniens ORO eee ere a 
trustees to manage 
BIECHIONN Mink sateen clei beeemteh ecuniass hacleae 
COLTS), CUGLCRy/Ob Cir. cicnupeetet essed fore 


ORDINANCE— 
(See Municipal Corporations; Street Railway 
Companies; Gas Companies; Electric 
Light Companies ; Franchises) 


ORGANIZATION— 
And management of corporations...........-- 1 
Of board of directors or trustees.........s.++. 
Of corporation 
control, and, contracts between individuals 


FOL dss st Hierro ORY Oe Shale wad Rees 16 
preliminary, merger of, into corporation... 
procedure, outlined .......-.-+seeeeee eee 40 
when completed ......s0+seneeceeuvevees 932 
transaction Prior £0.....0cescsswsenrne 14, 939 

subscriptions to stock..........+..0. 966 

increase of capital stock............. 

PTANCHISe stOM <Scebieiense sein Age wines isor 
to take over partnership or another cor- 

POTALION, ..\s 652s wo maine Moin ed ae tage Hee 93 

Forms 
proceedings, corporation for profit........ 158 


proceedings, corporation not for profit.... 249 


ORGANIZED— ’ 
When corporation i8.........eseeee eevee eens 932 
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8630 n 
10209 


8651 
8652 
10061-1 


10057, 10060 


10061 
10061 


10061, 10057 


8657 
10057 


10058 
10059 


8627 2. 
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OUSTER (see also, Quo Warranto)— 
From franchises for failure to make reports or 


Pe RO i se hin Dore sayy dials sre 5509 to 5513 
Foreign corporation, without certificate, subject 
MPR Men 5564 PRINS ie es gs ce, 426 194n 
OVERISSUE— 
Of stock, liability of COP POP ARO ao scasein pix d wrk aoe 1059 8673 n 
OVERVALUATION (see also, Watered Stock )— 
Of property received for stock............ 2Oe 43 
Of property of public utility, penalty.......... 614-79 
OWNER— 
Defined 
in uniform stock transfer act............. 8673-21 
in uniform bill of PAGING WOE Se is oad nen e 8993-52 
PACKAGE CARRIER COMPANY ................. 9192 
PACKING COMPANY, DPMP DOWETE oie dns uk’, 10209 
OO ie tok edd sehen feet 23 
PAINTINGS (see Art Gallery Associations ) — 
Corporations formed to exhibit............... 9972 to 9977 
PAR— 
Sales of stock, below......................... 974 8630 n 
Be oe ta cle 977 8630 n 
to director of railroad COM PAN yeroa ie «es 8798 
Value of shares, SUBUCRUIONS cc os cas koe oak ce, 47 
Value, shares without...°.............00007 8728-1 to 8728-12 


PARK AND MEMORIAL ASSOCIATIONS— 


Appropriation of POU PERV Rar roe Eras lay ot wh: 10188 
Battlefield, or memorial site, power to purchase LOLSA 
PARK OR RINK ASSOCIATIONS ...............__ 10193 to 10198 
Building, use of public Greenids) fons ig el wabes 10193 
Stock 
ead LS Oe 10194 
in building company..................... 10196 to 10198 
Trespass on property of, penalty... 0s ces os 10195 
PAROL— 
Evidence, to contradict or vary articles of incor- 
Ee arte fess 5 05 ovr ea <2 963 8629 n 
Subscription to stock, MURR aC 5h 55 Calas Mia, Ssh 967 8630 n 
PARTICIPATION— 


By non-registered purchasers of certificates, in 
proceedings for consolidation, or sale of 


entire “property 050. oye. ee ek, 1065 8673-1n 
By preferred stockholders in extra dividends. .. . 1053 8668 n 
PARTNERS— 
Liability of, on stock issued to, for overvalued 
partnership property ................ 976 8630 n 
Stockholders not liable as.................... 1118 8686 n 
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PARTNERSHIP— 
And corporation compared.........-+-+++ee ees 4 
Or corporation, how determined.............-- 427 
Syndicate, when @......... see ee eee cere ee nee 101 
Incorporation Of ........sesee cesses neees 93, 940 


liability of corporation for debts of, 
94, 934, 940 
assets transferred, right of creditors. .934, 940 
Name may be adopted by corporation succes- 
SOT a Wons Stel slate arar erates Renroneasheeleeede pap areter 961 


Corporation can not enter intO.........+++++.- 958 


PASSENGER (see Railroads) — 
Cars, certain equipment prescribed............ 
Depot. See Union Depot Company 
ea, SLOPE e560 4 aan «sae = Se SORA SO hee 
CEOW OF ai a eh aes ee ois eres se tn 


PASSES— 
To be issued only in certain cases.........++-- 
Penalty for issuimg...........-eeseee eee eeeee 
Report of, to be made... .........eeeeeeeerees 


PATENTS, form of articles of company dealing in, 
145, 146 


PAVING, see Street Railways. 


PAY, see Compensation; Salaries. 


PAYMENT— 
Debt due corporation, corporation may acquire 
Stockstim! 16selije ASace eae dere © leet tere 956 
Of corporate debts with stock.............+4.- 974 
Of subscriptions 
frst, Installment. 5 eam eke eb te teat 979 
effect of non-payment.,.....5..5565.- 979 
deficiency in, liability of incorporators 
subsequent installments ..........+-++6-. 979 
medium OF  scia Sev ten pag ate meen Ru ale 981 
BIMOUNE Of “Cee ee a: agit eee ots Pre eres 980 
AA) o, defense “tO SUMS jam rae ceneh a ear 1098 
eriforcement OF Goons reso. 'ne se aha ei 
Recovery of 
dividend paid to wrong person............ 1164 
dividend paid out of capital.............. 1163 
PENAL CODE— 


Word “whoever” includes corporations, in....... 


PENALTIES (see also, Crimes and Offenses) — 
For non-payment of taxes, failure to make re- 
POTUS,, “ELCs”... sremerersaiedy <leesatole anious luaete ot 


Danke: Of Ger? vane syste shake die evels Whe Par etotere ae 
RPOTOPROMLIBE: Olean ot Nese eiresta eletote tiers vile eterente 
suits: ‘to. -eollect..c. cc eee oe eee ee ee 
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8627 n 
8627 n 


8628 n 
8627 n 


8929 to 8941 


8922 
12553, 12554 


516, 517 
518 
562 


8627 n 
8630 n 


8632 n 
8632 n 

8634 
8632 n 
8632 n 
8632 n 
86740 

S674 


87240 
8724n 


12371 


5491, 5507 
5509 to 5513 


12924-1 to 12924-) 
5414 


5524 
5492, 5523 
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foreiguvcorporations ..................... 
PTOI OL NE 8 cn 6 inors sd ons wc He 
failure to obey order of commission.....__ 
divulging information, by agent of tax com- 
EER MARE ots id-d.d wrx 1c 4 $a ola. gad 
For transacting business after cancellation of 
articles of incorporation.............. 
Anti-trust act, POI ez 20's doer aieh oti 

Banks, against 
failing to collect tax on shares............ 
unlawful use of word “state’..........__. 
failure to make reports, etc............... 


OM CAREC ad yas <a sac as La RS 
non-payment of taxeS...............0555, 
life insurance company, discriminating 
against persons of African descent..... 

Publie utilities commission 
divulging information ................... 
false statement to............0c-.0. 000... 


non-compliance with act as to couplers and 
re Me a he cca Kale fc ce 


transporting property for express, etc., 
companies in default................. 
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1465-13 
182, 186 

0023 
1465-13 


1465-16 


5510 
6395 to 6397 


5672 

710-178 

741, 728, 627-3 
9870, 9871 
710-177 

668, 672, 673 
9533, 9589, 9591 
9589-3 

5435 


9405, 12954, 12955 


614-11 

614-57 

614-64 

614-65, 614-66 
614-68 

570, 571, 578 
586, 587, 589 
590, 609 

582 


8930 

8920 

8989 

8933, 8935 

8855, 8856 

8831 

8923 

9002, 9003 
8993-43 to 8993-49 
9009-1 


8965-8 


8954 
9159 


5677 
12548 
3781 
8925 
8967 
8850 
8825 
6373-20, 6373-21 
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Street railway 
failure to. sprinkle, oc 6.0 oc07. eee te eee ee 3750 
Telegraph company 
dispatches, as tO........--e seer eee ee eeees 9182 to 9186 
agent, against ............565- SK Ve AEs 13415, 13388 
13389 
injuring, poles, ete., Of............eeeeeee 12511 
PERFORMANCE (see Contracts)— 
Of conditions in subscriptions............-+... 972 8630 n 
PERSON— 
Corporation as a, under constitution and stat- 
ATES: ai Sede shee: Semen entered ous deter: 937, 428 8627 n, 194n 
under criminal statuté...........-.0- 2 eee 947 8627 n 
under anti-trust act.... 2... ee seer eee ees 6390 
Corporation as a legal entity.............06 933 8627 n 
PERSONAL PROPERTY— 
Of corporation, where taxed.............+.00. 5371 
Of corporation, avoiding high taxation......... 45 
Defined: invtax stabuveinek Maca. Wes tee ere 5325 
Shares of stock are. «+ 5.054000 du vn dent see eee 8682 


PIPE LINE COMPANIES (see Public Utility; Pub- 
lic Utilities Commission; Tax Com- 
mission; Taxation) — 


ATHIGION ) LOTION OL we eiacis edie iurahs onets sais nats road 146 
Appropriation of property by...........+seeee 10128 to 10130 
OGmimion catriers, Aer. sas 538s as0 we re eaeene 10132 
PSOWOES? 08)! 02s vs veda desk op epee on es eo ee 10133, 10134 
Public utilities commission 
supervision and control by.........+s.e00> 614-2, 614-3 
‘onblic utilities’ Wider. io. oes saw oh ee? 614-2 a, 5415 
Taxation 
OF DrIOpOtty ek. C20 ghee ee pein ee 5420 to 5431 
5445 to 5448 
Prowe! bax: 67 S72; Sees ee eee 5487, 5470 
to 5492 
er naar et retire ors 0° 614-2, 5416 
Streets and highways, use of.........-.ss+-ee: 10130 
Can not be authorized to bore for oil or gas.... 5416 n 
PLACE— 
Or state, in which to incorporate.............. 8 


PLACE OF BUSINESS, see Location. 
PLAINTIFF, see Suits. 


PLANK ROAD COMPANIES— . 
See Turnpike and Plankroad Companies 


PLEADING (see also, Actions, Suits)— 
Corporate capacity and powers 
in actions by foreign corporations......... 187 2 


in actions against foreign corporations.... 1870 
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PLEADING—Continued. PAGE SECTION 
Corporate existence, when necessary 
Bee ME. sOiihekota sis «es %salmnhs ree. 963 8629 n 
appropriation proceedings .............__ 964 8629 n 
actions against vorporation............ |. 964 8629 n 
CPANEL AONE ic ies Kaas eneccsc..,. 964 8629 n 
actions by foreign corporations.........__ 187 n 
action by building and loan association 
for usurious interest ................ 8629 n 
In suits on SURORODND GIONS oss os 6 5 es oo x cn os, 1092 8674 n 
In action by stockholder to obtain inspection of 
ELS © GANGS Ra Die aa aaa ee NS 1062 8673 n 
Of corporation, verification of.............. 11351 


PLEDGE (see also, Certificate of Stock; Collateral 
Loan Companies) — 


Stock ‘may be Dypothecated...../............. 1107 8682 n 
deep Ts 8 aE Ae a 87 
On renewal of note, certificates become security 
ROO i oe... tee 1108 8682 n 
ORLA CATT DES. es ARG Ie ieee aie alana 1108 8682 n 
assignment of stock to be delivered to credi- 
tor on death of debtor................ 1108 8682 n 
To secure pre-existing debt.................... 8673-22 
By corporation 
Be breasUry toe... 6. sce vie chee... 995 8647 n 
A ea 1151 8705 n 
Bona fide pledgee protected................... 8673-5 
Taxation of pledged stock................ 87, 1109 


registry of transfer on corporate books. ...1109 8682 n 
although pledgor a LESS a) re 1109 8682 n 
where transfer not Tegistered «oss. ye ieee 1109 8682 n 
CHVOPPOLLOL DIGGZOR i. vies 6 anscacce. «.. 1109 8682 n 
Remedies of pledgee 
sale by judicial POSCOG TG 5 hs 5 ern niece on 1110 8682 n 
sale without judicial PFOGCRCIBG oi) s)c ein sens 1110 8682 n 
notice must be given................. 1110 8682 n 
when pledgee may purchase........... 1111 8682 n 
unauthorized purchase by pledgee 
Be CONVEESION.» WHEN 42. ss. fosi os. ate IN: 8682 n 
PMOMOALIGN COR af o.5010 had ads a ein os, a Fila a 8682 n 
authority of negotiating agent to re- 
ceive agreed price from pledgee LTA 8682 n 
unauthorized sale 
statute of limitations............ TED 8682 n 
measure of damages............. 1111 8682 n 
sale by collateral loan COMPANY... 5 9863 
PecmBomies on. Medeiros. oe de ok 1111 8682 n 
Forms of collateral notes................ .3820, 321 
PLEDGEE— 
Broker purchasing stock is a, until advances and 
COMMMIBSIONS paid 2. cose ccs cc aes. 1108 8682 n 
Liability of, under former double liability law.1127 8689 n 
Liability of, for conversion................... EES 8682 n 
eh OCR ORB SBE Oo ov sla dials 1109 8682 n 


(nol, ou G ee ap ies er er ie ae 1079 8673-13 n 
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PLEDGEE—Continued. PAGE 
Is a purchaser, under uniform transfer act.... 
Right to transfer on books of corporation...... 1069 
Can not purchase at non-judicial sale, except 

when specially authorized............ 1111 


PLURAL INCORPORATION— 
Corporation is domestic company in each state 422 
Wranchise: f€@ 2... 5.4. 2.99405 20 eee ser 


POLICE— 

Banko OL) occdhew fsi eco ea ee oa 

Bridge company, of 
POWERS 2) 20 ashe ret eee Ma eRe 
Railroad, street and interurban railway com- 
PONCE, COL! Cece ieee ye tn eee 
appointment by governor, and term........ 
aU Lan] e(c) Clr aay, Nemes cho 0 On 6G SicectOOICI SiC cae aac 
Oatheands abitessr tes lekki 
POWENS, Gin s <oeng ess cdma when oe wpe oleae 
EO cIMAKe WALLOSUS fk rere coset occas enya erel 
to arrest without warrant............ 
to enforce regulations of company..... 
COASE MWHEN. fh .csiateints ectree ley ecm 
liability of company for acts............ 
badge to be WOrn........seeecereer encore 
COMpensatioN ... 2... seer ear enccecvecces 
revocation of commission................- 
conductor of passenger train or interurban 
COTO RE Clie aa eee ae kt tenn au 

powers 

i “PONOTAL <5 cass his we eee een 
to make arrests ..% sence ee oe eee 
to eject passenger.............-. 
liability of company for wrongful ejec- 
BLOW ©. ic terse ones. sralehedeh oe let anda one 
conductor of passenger train or interurban 
car, neglect of duty, penalty.......... 


POLICY— 
(See Life Insurance Companies; Insurance Com- 
panies other than Life) 
Of insurance, rules of interpretation......... 1705 


POLITICAL CONTRIBUTIONS— 

By corporations, prohibited................+. 
penalties 1... 25) svivwis vie wlne ws isle omaly ea lelee 
incrimination no ground for refusal to tes- 

LILYs (FSSA ee Pace a. oie one 


POLLS— 
Closing of, by inspectors of election........... 


POOLING AGREEMENTS (see Voting Trust)— 
Weidity: LE is oom) wasters wesia meetpntny. p1oiscs Oar Peet 996 
Forms 
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8673-22 
8673-1n 


8682 n 


194n 
5502 n 


9150 
9309 


9150-9159 
‘ 9150 
9150 

9151 

9151 
9152 
9151n 
9152 

9155 
9151 n 
9153 

9154 

9155 


9156-9159 
9156 

9158 

9157 

9157 n 


9159 


9420 n 

8729, 8730, 5522 
13320 to 13322 
13323 


8637 n 


8647 n 
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POUNDAGE— 


Sheriff not entitled to, on sale to bondholders. 1152 


POWER COMPANIES— 
(See Electric Light and Power Companies; Hy- 


Appropriation of BeOp er ene Pier i ss Piao 4 Oe 
Common carriers, certain, are.............. 
BELLS ain An i air 


POWER OF ATTORNEY (sce Proxy )— 


Forms of 
WoneRING Agel, CO... 5.0.2.0... ee . 385 
bE SCO PREC Ca ne er rr i 266 
een erate Se... ., 2... 282 


POWERS (see Corporate Powers ; Directors ; Offi- 
cers ; Inspectors of Election; Commit- 


tee) — 
Of corporation. See Corporate powers 
Of executive officers..................... 79, 1043 
Of stockholders 
LE NEN GOES a 17 
WO BAOpt Teg WlatiONS.. icc. cca cc ccce son 
to restrict officers salaries................ 
to elect subordinate officers............... 
to choose inspectors of election............ 
to prescribe duties of officers.............. 
Baer OMCeeONVIOCH 0, cise cee... 1164 
Of foreign corporations....................... 27 
ECU TSG) et ln ne en aaa 
MEWODREL TOP GEN Yo. cin es cee case ccna. 
BT INES OS a, es i a 72, 1009 
PREFERENCE— 
Power of corporation to give, to creditors... ...1116 
Claims of officers not entitled to.............. 1041 
ee er LOC Rte fee oc ye eS oe ek 
ee A ene ee pare A a ok 22 
Relative advantages of common, preferred and 
OSE meek hls co eka cc boa act, 29 
I 2OES SOURS UUs Ol ae 
Amount of preferred dividends on, limited..... 
Articles of incorporation, preferences and re 
strictions to be stated in............., 
Assets, on insolvency or dissolution, has priority 
PE er Gs Gia Ss kg « oad oon 
no priority over creditors..............4.. 
Bo OWE MO NBN ce eon occ ce, 
Bonus, common stock, given WVLUD SSS. Shoe ac acc & 13 


Created how 
by provision in articles of incorporation.... 
by increase of capital stock............... 
by amendment of articles................ 
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Dividends on 
cumulative; Meher Whew. aloe el aes ee 
cumulative, presumed to be... ......00 00. 1053 
silcyail ey an eee Ear OMAR nC ric tb nat tn ee 
priority, limit Of ...6 ns.cia ses Geena aie 
participation in extra................ 1053 
payable, When <5.) dels 2 salad errniiats 
payable out of surplus profits only......... 
PUR AREY. Oy son. a' wrisrs.o sD sea oe ym a 1054 
Increase of capital stock Dy.axwisteans cose es shes 
TRIITGAG “COMDEDY: sia. ssh x si0th mya ged a 
Issue construed, debt. or.s...> us asce ae ee 1056 
Liability of holders of, secondary to liability 
of common stockholders.............. 
No-par corporation, of 
Sea We cats oreo ces he Stk ee ae Cee 
par value of preferred shares............ 
FOCOMPTLION, TEStTICHODA Oi. s osc wie os css 
FOMMCHION: PE 55 ton ee eke ee hae 
Railroad company 
IOWA SBC p< Sis ltt oLeamptacre emenoreniNeet akreae ss ta CAG 
increase of capital stock by... .s. 000.05 50> 
PedemyrOn Lt. cas oho oaks Cana sa ae ee ree 
PRR: OT? DEVIGCHOS recs ning 6 ooo, Any Boys ecen e 
Redemption of 
INGE DS POV ied: FOr ss Ae tory es sey orate ge 
for not. Tess’ thea “pari ere ii wee one 
to be stated in certificates................ 
MEUUCUS oi ota ce eeees Sines cn Ree en cee mes 1056 
is not a reduction of capital stock by pur- 
BAAS” Ny Wisc 5 nk be ae nets nos een 1056 
certificate of cancellation, when required 
AVE sickest gic yh pm els Pies see oe 
INJUNCTION AVBURAL” 05 y/bin sem wow el oes wt aoe 1056 
Brip Canal commeny, Ol >. .n.nsk.04.08 acpi 
MOtIne TIPO De ogous Haxkc neue 4.0.5 8 ale 22, 23 
may be withheld or restricted............. 
in ‘ vatlroad: company ip. wesle tees ake 
Forms 
clauses in articles of incorporation 
with par value common stock........ 108 
with no-par common stock........... 110 
first, second and third preferred stocks 118 
one class for employes........... 121 
optional clauses. c 5s pia. + a meas 
certificate Of .......5: Cpa oalog tvs siedtip tides -ahdsoy ane 259 
certificate of cancellation of redeemed 
pProrerred, stock) .saninwavie 1s ee 214 
proceedings for increase of capital stock 
DY «0s. cst dilly tale i aeeN eles Pu PERG 209 


PREHISTORIC MONUMENTS AND SITES— 
Associations to acquire and preserve........... 


PREMIUM (see Life Insurance Companies; Insur- 
ance Companies other than Life). 


SECTION 


8668 
8668 n 
8668 n 

8668 
8668 n 

8668 

8668, 8724 
8668 n 

8699 

8817 
8669 n 


8670 


8728-1 
8728-1 
8728-2 
8728-4 


8805 
8817 
8817 
8817 


8669 
8669 
8669 
8669 n 


8669 n 
8669 
8669 n 
9218 


8669 
8805 


10198-1 


OE A 
(See Haecutive Officers) 
Is an executive officer.................... 
Qualifications 
must be stockholder or member............ 
must be a director or trustee.............. 
appointment by directors, not by stock- 
BA aM clas 5s cic andy tb. Rael ator 
BO i isn, 5. Sa ans, «x oar coe a ahs 
Certificate of stock, ULV CO TSSDO. ..), . asd nate, 
[UEC Re (6 Ss > 4 a a 1059 


fraudulently issued to, liability of corpora- 
CHP 9826-3 (6 he rr 
LAr 9g PUD, On 2 i eee oo a ie 


pei vigh also ti GO: 
to sell bonds of corporation............... 
to surrender corporate franchise.......... 
to convey entire property................. 
to execute cognovit notes................. 
to make assignment for creditors.......... 


PRESUMPTION— 
Authority of officers and agents.............. 
BOR SCOM CE ROD ORGY a ixc.ack x eso ix» den toaand 


POM MISMO CONLPACLE 5 Boia oc rccié au o ands rcen 1021 


PREVENTION— 
Of cruelty to children and animals, see Humane 
Society 
em Orme, Corporations: for 4)... .... ede eas vc 


PRICE— 
Electric light, gas and water 
contract with municipality as to........... 
regulation of, by municipalities ........... 
Contract fixing, as a violation of anti-trust act 
Of goods sold, suit by trust to collect.......... 
Publie utilities and railroads, charged by, see 
Public Utilities Commission 
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SECTION 
8664, 8661 


8664 


8661 
8664 


8664 


8672 
8673 n 


8673 n 


8660 n 
8660 n 
8664 n 
8664 n 
8664 n’ 
8664 n 
8664 n 
8664 n 


S660 n 
8660 n 


8660 n 
8664 n 


8627 n 
8660 n 
8627 n 
8627 n 
8673-1 n 
8627 n 
8635 n 
8661 n 


S668 n 


10199 to 10206 


3983 
3982 
6391 n 
6393 n 
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PAGE 
PRINCIPAL AND AGENT— - 
(See Officers and Agents; Agent; Directors; 
Contract ) 


PRINCIPAL OFFICE OR PLACE OF BUSINESS. 44 
(See Location) 
Statement of, in articles of incorporation....... 
Manufacturing companies, of 
Railroad company, of 
consolidated company 
removal Shs, Srektate schon sia eintnicisr Rear iehets 923, 1159 
Ruling organization, of 


= ene 6 1e lw [sie We ‘eile, e101! (| e096) hl beret ie 


oS cers ele, oie) ee 6 ae ce Sie ip 


ee brie Wile 6S Sie ee ee ee ee. 


PRINTING AND PUBLISHING COMPANY, form 
OL BAL CICIOS svsten terete Mates chetararehas recedes satires 

PRINTING HOUSE— 
Of religious society, incorporation of........... 
expired corporation, renewal of charter..... 


PRIORITIES— . 
Between attaching creditors of stockholder and 
pledgees of stock 


PRIVATE PROPERTY— 
Property ‘of corporation 88> \wwiessow oe enim ox 950 
Appropriation of, see Appropriation 


PROBATE COURT, see Appropriation. 


PROCEEDING IN AID OF EXECUTION, see Cred- 
itor’s Bill. 


PROCEDURE— 
Organization, outlined 
For election of directors 
For amendment of articles of incorporation..... 
For increase of capital stock 
For appropriation of property 


Sieh 688 Oe Skee e ee 


PROCESS, see Service. 


PROFESSIONAL BUSINESS— 
Corporation can not be formed for ............ 
Foreign corporation can not enter state to carry 

OD yas Uae ey OR ee aes ty eee ea 

Unfair competition in, corporation can not com- 

Plain OT ee, ies aie piece ana es 916 

What econatvtutes’ .2 cca oes cat) eee 917 

PROFITS— 

Dividends may be declared from, only.......... 
on: preferred .stock’ = 21... bine. aie eee 
liability of directors 

How ascertained 

Stock dividends 
may be declared from profits only......... 
liability of stockholder 


0 a 6 Rite 6.8 6918 WU Reals 6 8 Ue eo ale we oo 


SECTION 


8625 
10135 

8744 

9043 

8625 n, 8719 
8651, 8652 


10018 
10019 


8673-13 n 


8627 n 


8719 et seq. 
8698, 8699 
11042 et seq. 


8623 

178 n 

8623 n 

8623 n 

8724, 8728-2 
8668, 8724 
8728 

8725, $726 
8724 hn, 8728-2 
87242z 


INDEX, 


PROFITS—Continued. 


PAGE 
Secret 
liability of directors and officers for....... 1033 
liability of promoters for .............._. 938 
Undivided, defined in Banking Code.......... 
PROMISSORY NOTES, see Notes. 
PROMOTERS— 

Agreements between ........................ 15 

ee nds aaa oe cohen, 100 

Contracts with third persons, prior to incor- 
DO ee a 939 

adoption of, by directors ..7........... | 939 
agreement to procure corporate office....._. 997 

pocierry relation Of.°..-.....-......,.... 0 938 

Sales to corporation ....................000° 93% 

oa a ea aaa a ras 939 

Stock issued to for services, when escrow 
DOE OG Mai tnt as ates ce fi 36 

Escrow of stock, agreement for............. 284 

Liability 

to creditors, corporation formed for illegal 
PE ees SRA eli N cia ove neck Cae, 939 

on contracts not adopted by corpora- 
Dee ees 939 
to corporation, for secret PPORGH SS ate pe 938 
Mechanie’s lien of, on corporate property....... 938 

PROOF— 

Of execution of PON POPAUE “QOGUR dtc E i. ho sac 954 

Of corporate existence ....................... 
in appropriation Progeediiige: 22 0, Cee . 964 

of foreign corporation .................. 

Of waiver of notice of Opening subseription 
COLE 26 Sy eee es mine aie ene 

Of violation of anti-trust act ................, 

PROPERTY— 

(See Appropriation; Corporate Powers; Direc- 
tors; Mortgages; Real Estate ; Tax Com- 
mission; Taxation) 

Corporate 

to be applied for legitimate corporate pur- 
BGSGa, MEY thet hind Cis tw Oe oi Shown 
PREM eg Sone a ns che alo’ ages as 
fraudulent transfers of ................... 1116 
preferences to creditors out of.........._.. 1116 
SINT oe Oa a 4 8 <c cmn dared 
subject to police regulations.............. 951 
officers can not appropriate, in payment of 
claim due from eorporition su acd a, 1047 
is subject to taxation .................... 402 
double taxation prohibited ............... 402 
Hemvlor franchise tax, ons. 26. 6. ec eee, 

Corporate franchise, is not ................... 402 

Commercial paper, power of corporation to ac- 
MRR Ne helt 5s hss owe ca hen 952 
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SECTION 


8660 n 
S627 n 
710-1 


8627 n 


8627 n 
8627 n 
8647 n 
8627 n 
8627 n 
8627 n 


8627 n 


8627 n 
8627 n 
8627 n 


8627 n 
8629 
8629 n 
190-1 


8631 n 
6399 


8684 n 


8710 to 8718 


8627 n 


8664 n 


Const. A. 13, § 4 
Const. A. 13, § 4 


5506 


8627 n 
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PROPERTY—Continued. PAGE SECTION 
Conveyance or disposition of 
power of corporation ....-....+seeeeeeeees 8627 
franchise ths Asccccno tras nde eee 952 8627 n 
property necessary in performance of public 
Gittiys 3 Lis Cas Ske Sate sears aeons spe aes 8627 n 
entire property ...-..+esee eee rece ee ee eee 8710 
preference to creditors im ....--++++++eees 1116 8684 n 
subject to levy by creditors.........+++455 952 . 8627 n 
authority of officers .........0eeseseee aes 953 8627 n 
AiTECHOLTS Ute enc hicierese praPege oie Sisko’ orem 8660 
deed under seal presumed authorized.1021 8660 n 
to acknowledge deeds .......-.+++0 0+: 953 8627 n 
deeds and instruments, form and execution 
should be in name of corporation...... 953 8627 n 
words “successors” not essential in deed 
to corporation .........+eeeee eee 953 8627 n 
corporate seal, effect of .......----++-- 954 8627 n 
officer or stockholder as witness....... 953 8627 n 
execution must be proved............. 954 8627 n 
Entire, of corporation, sale of.......-.....+++- 8710 to 8718 
proceedings for ......seeeeeeeeeeeereeees 8710 
action Of. directors. 0... 6.2.26 sass’ 8710 
ratification by three-fourths of stock... 8712 
dissatisfied stockholder, rights ........ 8713 to 8717 
sale to a trust prohibited .........+-.-45- 8718 
Exchange of, for stuck ....-..s.e+see eee eee ees 73 
valuation, rule’ aS FO) ves ges sses crema ee se: 976 8630 n 
fraudulently overvalued 
Habilitias «ash res sets v oa 08 tess 976 8630 n 
limitation of action ..........+.e+e ee. 1094 8674n 
on increa&’e of capital stock .........++.4-- 57 
Partnership, transfer of, to successor corpora- 
GEOTL R i telhle ta asehe cna te ac ne oer ae ass Werte 93 
Payment of subscriptions in ......-+++se eee eee 981 8632 n 
incorporators can not receive ......---+4+. 979 8632 n 
directors may Yrecelve...........6.-6.. 73, 981 
as a defense to suit on subscriptions....... 1098 86740 
agreement to pay iN.......-ee eee ees 1098 8674 n © 
on increase of capital stock........-.++0:- 57 
Power of corporation to acquire and hold....... 8627 
constitutional rights .........++eeeeeee eee 950 8627 n 
general pOWer .......-eeeeeeeeecceeese ans 950 8627 n 
acquiring by devise or bequest.......-..... 950 8627 n 
in exchange for stock ....5. 00.0506 528s. 975 8630 n 
property not necessary for corporate busi- 
TUGSS Aes. ena ish taloihss ouwtoto vavese wee tite cn needa te potatoe 951 8627 0 
Teal, property’ «i +6. eweedsws ess Vee 951 8627 n 
purchase for unauthorized purpose..... 951 8627 n 
mievellaziGOts,.<.o-00s 956m 3 ty Oia ee ee 952 8627 
Privilege of doing business, not .........++.4.- 430 1940 
Personal, recording mortgages On.........+++-. 8706, 8707 
Publie utility, of, defined in tax commission act. 5419 
Sale of, power of legislature to regulate........ 400 Const. A. 13, §2 
Taxation, see also, Taxation and Tax Commission 
corporate property is subject to........... 402 Const. A. 13, $4 


double; prohibited 4 u5sa pans snwos tells tages 402 Const. A. 13, $4 
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PROPERTY—Continued. PAGE SECTION 
Taxation—Continued. 
corporations generally ................... 5404 to 5406 


5370 to 5372 
SF he kat os bailed the, 5420 to 5431 
5445 to 5448 


express, telegraph and telephone companies D449 to 5459 
PRON MMeeeO ehh. 02S ec dakidnita |. 5407 to 5414 
5672, 5673 
property subject to ...... 0... cee se cece. 5328 
PICONET Meroe Gis iz 3.8 4 he. ehh 5327 
POCSOMARS DLOPETOY, ios coe n és au a cue, 5325 
taxable as of what date..........._. 5404-1 
Forms 
sale of entire, Proceedings f0F so. ce cd aieu ov 215 
sale of entire, preferred stock clause pro- 
koa ox comes taerd warn . 116 
stock issued for, resolution of directors au- 
BRO ces cai s 189 
PROTEST— 
Payment of fee by foreign corporation, under. . 184n, 194 
Elevated railroad, oS USS ee na 8770, 9148, 9149 
Director of railroad company, on record, effect. . 8788, 9223 
PROXY— 
ROC ennai ets, ON. ee rey > toe eg) 61 
Stockholder may vote by ..................... 995 8647 n 
IRECAMONL OL panne, Mt ta Be ANT Rae 996 8647 n 
Sutmmed by Oficets i.) ree 996 8647 n 
Director can not act ea ai athe Ak Mea A a ee 1012 8660 n 
bet erences te eye Riasdal OS 266 
SUVS LLY 0 eel Allene ne neal aan aia 267 
PUBLIC AVENUE COMPANIES .................. 10163 to 10166 
(See Avenue Companies; Turnpike and Plank 
Road Companies) 
PUBLIC DUTY— 
Property necessary in performance of, right to 
UST Ae tage eee 952 8627 n 
PUBLIC MEETINGS (see also, Musie Hall) — 
Buildings for, acquisition, ete., by associations. . 10193 to 10198 
PUBLIC SERVICE COMMISSION— 
Superseded by public utilities commission....... 499-7 


PUBLIC SERVICE CORPORATIONS— 
(See Public Utility ; Public Utilities Commission ; 
Franchises; Streets and Highways ; 
Municipal Corporations; Street Railway 
Companies ; Interurban Railroads) 
POTESOLMTABIOM Ge AR uc ol Sahu du. ko n'erace ocd n ck 10212 
Quo warranto against, for wrongful use of 
BORGO ER OREO ST Cet a ei i 220 12304 n 
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PAGE SECTION 


PUBLIC UTILITIES COMMISSION ............... 487 to 614-82 


(See Public Utility; Railroads; Railroad Com- 


panies) 
Accidents 
railroads to give notice OF fai. sis i. oo wee 573 
investigation of, by commission............ 574, 575 
Accounts, power to establish system of......... 499-14, 614-10 
614-33 
Actions 
by and against, in what name brought...... 487 
to vacate Orders4OL Rc pctiboleriel-tetel rir sete er 543 to 551-6 
to enforce rorders OL mmm or tn ee 583, 614-67 
Acts 
public utilities commission................ 487 to 499-18 
543 to 551-6 
public service commission ................ 614-1 to 614-82 
railroad commindion s Sae 8 Ts eR eae 500 to 613 
COMSEPUCHION | .Giivet eee aes POL eae CRS eae 581 
CoOMmstIbUbONSaity <n. Ova ek eA teens eee 487n 
punitive damages for violation of.......... 569, 614-68 
companies and business subject to 
PRUIPORIS 5) i eat ain wk ki eons eS 501, 502, 614-2 
public utilities? . fait Wut a tuetinves cine 614-2, 614-2a 
614-3 
owners of terminal facilities .......... 501 
transportation of persons and property. 502, 614-2 
motor transportation companies...... 614-86 
corporations before commencing business 614-74 
companies and business excepted from...... 502, 503 
interstate commerce, engaged in ....... 502 
Private-failroads sop eeuccws shen Aor 503 
definitions in 
PALIT ORC, coreren oe SN isl Herne ee aN CER 501, 614-2 
WMP USEVAISOLITI INA OM: on hein nn Kae eee 564 
commission and commissioner ........ 614-2 
telegraph “company -i!ss 8004 vcs dae 614-2 
telephone company .......6.s0s05n00 614-2 
electric light Compania tse wees Mier 614-2 
PAS! COMMPADY. Very etc cistete to odes rs, Ue ea eRe 614-2 
netoral pas.company s. 25. nweenk was es 614-2 
Pipe TR COMPENG oceans eee awe oe 614-2 
waterworks company ..........+es005 614-2 
heating or cooling company........... 614-2 
messenger company ..........-.e200:- 614-2 
signalling: company’ 44.00 ey. A eee 614-2 
street railroad company .............. 614-2 
suburban railroad company .......... 614-2 
interurban railroad company ......... 614-2 
publie-atilsty .: icc Weshhcate eee en 614-24 
sections of, independent ...............4.. 551-5, 584 
614-82 
source of railroad commission act......... 487 n 
substantial compliance with, by commission, 
suiivient!2 ST tice re ee Se ee 581 
Oar . Company, a. /*railrasdwiean Pcs ike oer 614-2, 502 
Charges, see Rates, charges, fares, etc., below 
Claims against railroads, for money 
certain may be filed with commission...... pie 


proceedings UpeNR: .4:. 5 wacoks tsa k ee mae 


INDEX. 


PUBLIC UTILITIES COMMISSION—Continued. 
Claims against railroads, for money—Continued. 


findings of commission certified to common 
PeeeeCoUtp nmr ere lt 8 


entire time to be given .................. 
CRMC CUE EDT eon Ure ie loc cada. 
PVE eee I EROS E ety ee 
OTM Mee Cat Reais echo ss wide wei es wien. 
ELC CESAR Uc ra ae it a ee 
Cd carer seen SAGER Ve Sek a ys 


direct damage to, not invariably required. . 

railroad or utility may be ................ 
Complaint 

PECICG. OL Tarai ron d: <o5 Sok ce let libs. 


Decisions by 
PAR ae OG egy ENE 5 We clo a 2 is Sia wek 


Employes 
PGR CO OININOE (Oke Be uli. sh wae che «an 
penalty for divulging information......... 
PUB UlecOrTIMeCea Cece foe 56% eis ioe wax ew a aes 
Gsiumiamcatgens safe 6) Ck. nc. oe Sk Sas 


certified copy of order of commission, as... 
finding of commission as to value, as...... 
to be taken by stenographer and transcribed 
transcript of, as evidence ................. 
transcript of, copy to be furnished parties 

PRAT a aoe Aer Sy OS sk w cine ie wees 
transcript of, other persons may obtain, how 
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SECTION 


579 
580 
579 n 


487 

487, 491 
499-3, 499-4 
491 

489 

488 

493 

487, 493 
492 

493 

530 
499-1, 608 


526, 614-22 
525, 614-21 


524 

614-21 

525 

614-21 

526, 614-22 
500 


561 

603 

614-78 

497, 577, 578 


585, 588 
590 to 600 


B51 98) 
535 n 
Spiny 
564, 566, 567 
614-14, 614-15 


498 

614-11 

499-1 

499-3, 499-4 
614-2, 502 


499-17, 554 
499-12 

529, 534 
534 


534 
534 
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PUBLIC UTILITIES COMMISSION—Continued. 
Expenses 
of commissioners, employes, etc............ 
of maintaining commission, assessment on 
public utilities and railroads for...... 
Fisperts; “Employment OF cvicsierccs stein iepeure as eS 
Hxpress company & “railroad”: Jii5 «<0 sgo% wn. ax 
Facilities, adequate to be furnished 
By ‘Tauresda ©... visu « emtansheiano tebe 
Dy, yobhios wtalitaes co 5 soa vn clue Mest kp le 
COMMISSION MAY -OTHEY -2:<\: 25 ceeebewhas 
DBCS As eis ins Hic om ayh/s week Meee aRA TEN aM eee 
Free service by public utility 
prohibited, in certain cases ............... 
POPINISCRE “WHER”. «sso opie sic aiew see eae ee 


Free transportation 
for members and employes of commission... 
see also, Passes, below 
Freight 
classification of, to be uniform....,....... 
weighing, duty of railroads as to.......... 
Freight line company, a “railroad”............ 
Functions of, when judicial, etc................ 
Gifts, gratuities, ete., prohibited .............. 
Hearings 
WHORE HBL. oy sai pas 5 boas le ea aie eee 
toBe Open to. PUbUC wc. vas on aie te teen 
MAGUS, OE" os bso tetera 5 tuack ee nna eects 
separate, may be ordered ..........csc00 
testimony, to be taken by stenographer..... 
FONOATINGE >... 5 © xx 1 in tolliniewl ae er ee ee 
application for, before judicial review. . 
Information furnished by, to local officers and 


DOBTGS: 5 » -s 5's «7, eh spe pineeiens) cae 
Interurban railroad a “railroad,” when........ 
Investigation by 

BHrtO LALOR LATOS FOL. wants alterna 

Ont QOMPDIEI Thies. bs 2 acca main re ts See 

D8. TOW IHOUION) .. Pan anne Maaphon meeiios 

record of proceedings on, to be kept....... 
Name, in which to sue and be sued............ 
RTD MOMA TION OT ok ca he coe can ite + ee oe Oe ee 
Orders or findings of 

OI Ses ain anaes gs Boa ae ea aie 

in contested cases, written opinions  re- 

AOA O Dress palin ak aie Pa ae 1 CR 

fixing reasonable rates, ete., power to make. 
certified copy of, to be delivered........... 


certified copy, to be furnished on application 
certified copy, as evidence of facts contained 


enforcement tort cwingia ld ae tee iee A Oe 
take-effect whens gu .6 cc coat 
amending, rescinding, etc. ........eeese0e0- 


PAGE 


SECTION 


501, 614-2 


519 

614-13 

519 n, 521, 614-23 
614-27, 614-28 
614-76 


614-14 
614-72 


499-1, 608 


514 

521n 

502, 614-2 
535 n 
499-4 


494 

* 614-5 
524, 614-21 
526, 614-22 
529, 534 
543, 614-43 
548 


614-77 
9117 n, 5416n 


527, 528, 535 
524 
528 
529 
487 
494 


527n 


614-46a 

527, 535, 614-23 
535, 537, 614-71 
554, 614-76 
499-17, 554 
614-76 

571, 583, 614-67 
614-41 


538 
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PUBLIC UTILITIES COMMISSION—Continued. PAGE SECTION 
Orders or findings of—Continued. 
action to reverse, vacate or TH OCUE Ve ae are eee 544 
application for rehearing necessary, be- 
ROEM RRR PS TT Rei « 12 Sade ih 543 
jurisdiction of supreme court ......... 544, 499-16 
jurisdiction of other courts ........... 549 
practice and procedure ............... 545 
to be taken up out of order on docket. . 551-6 
RU MUNSES iy Gini wi knd @ Vals kisi ca e ev les 546 
time within which brought ........... 547 
stay of execution of order............. 548 
order as to excess charges, etc...... 550 to 551-2 
ponding Mctions weber 2... ede. . ses cden. 551-2, 551-3 
Passes 
to be issued only in certain cases.......... 516, 517 
to members and employes of commission, . .. 499-1, 608 
POUANC Oc OR? SUING Ake PLT tales x WO TAL 518 
report to commission as to................ 562 


Penalties 


Pot aMolationroetaet wide ws elise ea eet 


to order adequate depot facilities.......... 
to enforce regulations for furnishing, switch- 

Se wlonding cara vebt. 6 oc. k wes bane eR 
to control private tracks, ..0000.a0ce ee ceus 
CORONER Me! TALES ObC oe. o. co didlo evil oe oe 4 
£0 Terreasanable Tater o.oo. ke. acd es 


571, 614-65 


VMAS bil U0 ie oe a a a 582 
actions for, where [LE Ae mice te ee 578, 614-66 
actions for, how and by whom brought..... 610 to 612, 614-66 
false statements to commission ........... 614-57 
failure to comply with orders of commission 614-64 
furnishing or accepting free or reduced rate 

PROD SWIC MON Wels 6x Rohs, «00h OBES POLY 518 
refusal to produce books, papers, fill out 

DAMIR DRO RIe. So MEK. adie 0s 8S OSS 560, 570 
UAC MS COINGT IMATION 5 ...)ic.<.0cieeinioueeekg 564, 565 
BORG UU Se VOR USI oR des 1k. Dadihs. cas dail ees 568 
wrongful valuation by a commissioner...... 614-79 
accounting officer, failing to keep accounts 

PT DERRCRINGE in. coe’ vas ined sd wed den 499-14 
treble damages to injured person........... 569, 614-68 
refusal to give information, fill out blanks, 

Ce PTE faa ks 4 wie 0d FOSS «BR 570, 609 
failure to repair dangerous track, ete., when 

PURO Nee PALI B85: dikeacaca dbase Khaled 587 
refusal to comply with order regarding dan- 

MCVOUR CEOssINGS, CLG. wie. foc. ets se as 600 
failure to make annual report, ete.......... 607 

Powers 

claims against railroads, jurisdiction as to 579, 580 


519 n, 8927 


521 

523 

527, 535, 614-23 
535, 614-23 


504-1 
to inquire into business management of rail- 
ERS dee Mette seeks BEG ces a wok Se. eg 555 
to inspect books of railroads and utilities... 558, 614-7 
to examine officers, agents, ete............. 558, 614-6 
to require railroad or utility to produce books 559, 614-6 
to require copies of transportation contracts 561 
to investigate violations of the interstate 
ee he SR ean and hah Wain «sin mawics ph 


to regulate in cases not specifically designated 


9514 INDEX. 
PUBLIC UTILITIES COMMISSION—Continued. PAGE SECTION 
Powers—Continued. 
to order repair of dangerous tracks, bridges, 
SUG. 5 ost h woe hae UR ae ee 585 
to require gates, .flagmen, etc., at crossings. . 588, 590 
to require safety devices at grade crossings. 594 to 597 
to approve plan of private freight ways.... 8862 
to order interlocking system, etc........... 592 to 598 
to investigate violations of law, and con- 
TLOVELSIEST | once ners renee SAA oil otrh.s 601 
to investigate financial interest of officers, 
ete., in Companies «cacciuee <e wemaletee 603 
as to height of bridges over tracks........ 8904 
to supervise, examine and regulate public 
utilities: and 'rallroads=. was. + seco 614-8, 614-3 
EXDeNE OF 5 55 Gah see eee ee ee Cee 614-4 


to make rules of procedure, valuations, ete.. 
to prescribe systems of accounts, records, ete. 


to require copies of contracts.............. 
to make valuation of property of public utility 
to order use of street equipment of public 


499-6, 499-8, 614-5 
499-14, 614-10 
614-33 

614-9 

499-8 to 499-18 


Diility by -otherg -. fo o.ctse ea eee 614-29 to 614-31 
to prescribe standard units ............... 614-34 
to prescribe standards of measurement..... 614-36 
toutest. meterss eter soni scent me. odend, hen 614-37 
to order track connections, etc............. 614-42 
over depreciation accounts ............... 614-49 


to authorize issue of stock, bonds and notes. 
to authorize purchase, lease, joint operation, 


614-53 to 614-55 


ete,,. of ‘wilities: 4i.:55.5:05.0:.8h a Mee OSE 614-60 
to arbitrate value of stock of dissenting 
stockholder, on consolidation......... 9034 
to regulate motor transportation companies 614-86, ee 
614-8 
to authorize abandonment of line, track, 
depots ebeerist sited: iii kee wen 504-3 
DO -BRspend (GOW ATER hvcs elena waar 528 
to authorize guaranty or indorsement of 
ORGS . 05 BAIR: scp Adusienae ee pee ie 614-57a 
as to equipment of cars, ete. 
headlights on engines ................ 8945-2 
violation of automatic coupler, ete., act. 8954 
Diwer brakes! py ixeca vn ahaa ae 8956 
supervisory, over inspector of automatic 
Souplers, ete, Ue Ta ae 8961 
locomotive boilers, rules for inspecting 8965-5 
INS pPGobor/ OF yy.l+.5 kn el Violate 8965-6 
as to equipment of passenger cars 
movable bridge between .............- 8931 
heating “apparathe is: ecp isos 9 oe 8933 
lighting: BUld os). 0 sac <b nee eee ee 8935 
fire extinguishers) ila. Bee Re 8939, 8940 
as to height of trolley wires over railroad 
tracks: ,.> . ;cUosu Uae Pheri wets te tee 8975 
as to construction of overhead wires over 
Tracks 606643555 ere rom eaee 8976 
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PUBLIC UTILITIES COMMISSION—Continued. PAGE SECTION 
Powers—Continued. 
telephone companies 


to authorize consolidation ............ 614-61 
to order connections and joint use of 
MMO 8p 0, saa ed 4-9 xch ae arduare ad 614-63 
as to appliances for blocking frogs, ete... .. 9009 
as to improvements, ete., of railroad owned 
jointly by other companies............ 9048, 9049 
none 
to regulate charges connected with in- 
terstate commerce ............0.. 502 
to enforce contracts for station facilities 504n 
to promulgate arbitrary rule for future 
Miciripution. of cars. 4% 020.82 0 521n 


Publie service commission 


superseded by public utilities commission... 499-7 
Giaeth Ot, MNatOCted «2... $e os 2. 85868 bk 551-4 
VERO LUNE SGED Co i rr. 551-2, 551-3 
Railroad commission, superseded Dia Pete eae ete 2 499-7 
Rates, charges, fares, ete. 
schedules of, to be filed with commission and 
PRO inte IGA j awidls aad n-wie ua Kee 506, 614-16 
schedules of, not to be changed except on 
OUICOR OM NST OEE Es 5 ann wg ete 2 508, 614-20 
schedules of, changes in, to be filed, ete.... 508, 509, 614-20 
schedules of, not to be deviated from....... 510, 614-18 
joint, to be filed and posted............... 507, 614-16 
joint, less than local, when valid.......... 512 
joint, may be established by commission, when 540, 614-23 
joint, apportionment of, by commission.... 539, 614-40 
joint, telephone companies, by ............ 614-63 
commodity and other special contract, when 
eS ERM Se ae daa lex ae neh « 513 
ROCMGC. WHEN UVANIG cio e we. ie css oe sek eects © 515 
excursion, commutation, ete., when valid... 515 
excursion, railroads not required to give... 515n 
to be reasonable and, just ................ 504, 614-12 
unreasonable, prohibited ............e.00. 504, 614-12 
unreasonable, may be changed by commission 527, 535, 614-23 
discrimination or preference in, prohibited. . 564, 566, 567 
614-14, 614-15, 614-18 
new schedules, suspension by commission. 528 
changes in 
BEGULGR PORTO dhe cae ci. ww sive o ode 614-20 
PCR Reena So's kG hw Sd Hh RRS 614-20 
burden ef proof on utility. ........+. 614-20 
discrimination, decisions of commission as 
Ee eee ia 60a pinlaicivletw ald < shaiaws 535 n 
POA Ir AMIE! Ot SCROTE EDS vere i ietorc cake on se ess cms 535 n 
competition an element .............. 504 n 
classifications, sliding scales, ete., public util- 
ese ol oo 54a GK) are Sard ws 614-17 
existing contracts of public utilities not af- 
one EOE: et ee Pe 614-19 


fixed by municipality, appeal to commission 614-44 to 614-46 


2516 INDEX. 


PUBLIC UTILITIES COMMISSION—Continued. PAGE SECTION 
Rates, charges, fares, ete.—Continued. 
power of commission, over 


Of TaLlroad. ss, d.c ae 6 Cee eee 527, 535 
of ulilities oqwadatac..0e ee aoe Garten 614-23, 614-32 
614-46 
of street: rallway.rsv oedee cae ek ee? 614-47 
of motor transportation company..... 614-86 
where charges fixed by municipality.. 614-47 
valuation of property to determine.... 499-8 et seq. 
fixed by commission 
not to exceed statutory rates ......... 581 
prima facie reasonable and lawful for 
certain tiperiodieeee ateteiwe: ease 541, 542 
woilitye tocontonmeto mien ce aee ee 536, 614-23 
judicial: review of o. 5430.65 .2Gleesiee 544 et seq. 
application for rehearing essential. 543 
excess charges pending .:. <<! sisS si: 548 to 551-1 
Rebates prohibited : 
PATITOACS Ax US .ins SA Pee ee 564, 566 to 568 
poblic; whilities: v2. 22% eek sh ee Se 614-14 
Receiver appointed by federal court, power over. 501, 614-56 
Records 
of investigations to be kept... s/s hic.s 529 
when open) te publigs, <4.' dus eUeakate aioe 614-38 
a8 Tevidence. .ohe.en ae see see ee 499-17, 614-76 
are public. secordsy Hii Ae. Ce ae 499-5 
Reparation: 5.0 < slid. satvlolead ee ets dee ee 579, 580 
Reports to, by public utilities 
atotaal <. . x... 0a MP eee hee Seeie anes 614-48 
BA CO. ULES, Seber entree EP. ctr eae 614-35 
Reports to, by railroads 
of. free ‘transportation’ Fis Nei, ee eae te 562 
of business management ...........-.0000 555 
sunial, as to: atlases sic. is esacae eee i 605 
amendment to€s 32/598" fae 605 
blanks-for: : 03:7 F228 2.) ea oe eee 556, 557 
penalty for refusal to fill out and return 570 
Heritiry in Perea haa: Bester eee 557 
list of directors and officers of railroad and 
telegraph companies to be furnished.... 602 
changes in directors and officers, notice of... 602 
of aveldents |) /rA 0 RR Reet es 573 
as evidence in personal injury actions...... 605 n 
Reales Of 23). 74.955., 282), ok ey Been eae 499-6, 614-5 
technical objections to «icte sa nkd ceqonanes 581 
Sale or lease of publie utility, authority from 
commission required .............000- 614-60, 614-62 
Secretary, appointment, duties, ete............. 496 
Stenographers...) 595 Api eet odasaa eas eee 498 
Service and facilities 
sdequate: required 5) ).75't.ne ea ee here 504, 614-13 
power of commission over 
railroads’) SV a Ree wei ae Bee 527, 535 
public utilities viasucpqtix i caseuck me 614-27, 614-28 
decisions of commission as to............. 535 0 
abandonment “of... vse, ot.ene ass aa 504-2, 504-3 
SSOMRIOTIE: .°, .ais,5 5% 2 Vly ta Pee eee ee ae ee 494, 493 


Sleeping car company a “railroad”............. 614-2, 502 
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Supplies and equipment 
Valuation of property by 
to determine rates 


Se eee OS ORY Me am eww we arse TeN gt hy 


cee Seat eAEN oh ia wet o & wi ohel wher 
ee te ee Sn OO Ler OG et Bl at et ah wi ied ota 
SRT MC TOS a) Oe St GT et bd ew 
BIR wwe a. 
BGNelond we oe) 6 a alae 


ae i Ure ew wl ela elaenot oeee said 


finding 
to be written 
effect of 
review. . 


POEs See a ete olny wae el we ie farce ae 
Pe eee aoe aaa O Teilal, Wie eek ose ta es cel ekha to 

kame Se ses ee. Oe Ee! ge te al Sarat GT em « 
ie tae ee eal ew eel Ca are Stee 


oe eee 


attendance enforced 
ROGRWEO UC IRiAres AEE ta 
depositions of, may be taken ............. 
compelled to testify, although 

tends to incriminate 


PR Nie: STAT C MS 8 Oe' Sethe. tee Sel mere Oe 


Se 8) 608 @ Cela mo ee 


SES aw ae GSE ene 8 6.6 "Ge ele 


aNelee. eee te wre ie ‘eee 


oa OS Wale) a of 0G 


PUBLIC UTILITY— 


(See Franchise; Public Utilities Commission ; 
Tax Commission; Taxation) 
Adequate service and facilities 


Dog CIWS i) 
power of commission over ................ 
VOR OUST Si ee ee 
remedies of municipality and citizens.... 
Agent, employee, ete., act of, when deemed act 
OaPepi pay rete TN Si eek cc. 
Appliances for service, tests of.............. 


Capitalization, of franchise value.............. 
Capitalization, of consolidation contract, lease, 
Ope wre sarmmmen. 2 6 ooo Se PPE oo) 


to be reasonable and just 
unreasonable prohibited 
schedules of 
to be filed with commission 
not to be deviated from 


aie se Ghee a a8 


ae eo he 8 ee ete oe 6 
a6 0.66 wo * » Shae 


contract between municipality and public 
utility, appeal to commission by voters. 
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PAGE SECTION 
495 


499-8, 499-9 
499-8 

499-9, 499-10 
499-11, 499-18 
499-12 
499-13 
499-15 
499-18 


499-12, 


499-16 
499-12 
499-16 
499-17 
614-2, 501 


531, 532, 614-6 
532 
533 


553, 614-39 
553, 614-39 
609 


614-13 
614-23, 614-27 
614-28 

543 et seq. 
o71l4n 


614-75 

614-37 

614-53 et seq. 
614-53 to 615-55 
614-59 


614-59 
614-73 


614-12 

614-12, 614-13 
614-16 
614-18 
614-20 
528 
614-17 
614-19 


614-44 to 614-46 
614-44 to 614-46 
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PUBLIC UTILITY—Continued. PAGE SECTION 
Charges, rates, etc.—Continued. 
valuation of property by commission to de- 
fermMine: ops) e 625 eas eres thee a, eee 499-8 
commission may fix reasonable ........... 614-23 
judicial TOVICW 160 nit asics + wieeann 544 et seq. 
application for rehearing ............. 543 
changes in 
notice before. <snansmiesret od aimee 614-20 
Lact ck Ne eee emer Sem Ted Cnty on BIO! C 614-20 
burden ols proor on aibiltiyen. gece seres 614-20 
to Heginttoxrcemho walonowe mer rer cis srie 614-20 
‘freadiness 40 ,SerVe®®.: ak. anemske len eee 614-17 n 
Defined 
in public utilities commission act.......... 614-2a 
111 Ua COMMISSION SACK a mers secre orders 5415 
Depreciation account, to be carried ............ 614-49 
Depreciation fund) aie ink Geena se on ky wee oe 614-50 
Discriminations, etc., prohibited .............. 614-15 
Excise tax 
does not exempt from property tax......... 5490 
penalty for non-payment #..6...0css. 00% 5491 
actions to recover penalty, and............ 5492 
invalidity of, as to one class, effect on other 
DER BBGS 4.) dan:slas ccm mca RileneeMiecehe F SAREE 5493 
municipal corporation not subject to....... 5494 
CONSULGUDIONA i ywOn © Geel tercetr oe reer ren 5450 n, 5485 n 
corporation not actively operating public 
MCL) Gps hs Mins ROG pa oun ee 5518 n 
motor transportation companies.......... 614-94 to 614-96 
614-98 
sleeping car, freight line and equipment 
COMPAL Osi ces acts antes cars yas rie 5462 to 5469 
other utility companies 
statement to tax commission.......... 5470, 5471, 5474 
by: railroad-company. i 544% % vais. 5472 
by street, suburban or interurban 
TAUTORGs aiiG hig ee ee 5473 
gross receipts determined ........ 5475, 5476 
gross earnings of railroads, street 
reilroatia, sete. gad scnitn ren 5477, 5478 
gross receipts or earnings......... 
perthd- HN" BO) 5.6 ce saws kes 5479 
CUT pechion sivas csv shxes alee < 5480 
certified to state auditor.......... 5481, 5482 
amount of tax 
wenetally? 517 0-4 cu sy Palen aan 5483 
street, suburban, ete., railroads 5484 
express and telegraph companies 5485 
railroad companies mes. adres oe 5486 
pipe line companies.......... 5487 
collection: 0%) 1 sas Armgde s deere es 5488, 5489 
Extensions, additions, accounts ............... 614-33 
municipality may require when............ 614-51 
appeal to commission _.. ««.dvae sc kath ee 614-51 


Forfeiture of corporate franchise for failure to 
file report or pay tax 
cancellation of articles of incorporation by 
secretary of. state ii das xsi anes bey ees 5509 


INDEX. 


PUBLIC UTILITY—Continued. 
Forfeiture of corporate franchise, ete.—Continued. 


penalty on individuals for transacting busi- 
mess after 
reinstatement .. . 


ee eee RD C86 OA ae 66) SR, oe Wie eM eral a fa 


COLAO ee oe tt a ee ees 


Motor transportation company............... 
Penalty for non-payment of taxes............. 
Repairs and improvements, power of commission 
MN ee cdi ores 2 4 us fae <'s has 

Reports to public utilities commission 
as to unit of product or service............ 
CN ORG Ca eee ae ar 


Stock dividends of, must be authorized by com- 

1) TES (Ce | lg 

Stock in other companies, power to acquire..... 

Sale of, authority from commission............ 
Street equipment of 

GRY OUNCE TLIO ccc onc eck woe ne 


valuation by commission ................. 
hearing as to valuation .2.... 2.60.0 e6c ca. 
correction of valuation Oo. .icf 66 0. Oooo es 
deduction of property assessed elsewhere... 
railroad, street railroad, ete., property 
valuation of 
apportionment of value among counties. 
apportionment of interstate railroad, 
RATE PEPIN hot sss a as Cae 
apportionment among counties, other utilities 
apportionment certified to auditors......... 
Cetiy Ot TAX dupicaten co. oc... ek 
Taxation of property of express, telegraph and 
telephone companies 
statement to tax commission 
constitutionality of tax .................. 
assessment of valuation .................. 
Ug oe 2 ee 
rege Re OE oi er rr 


PAGE 
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SECTION 
5510 
5511 
5512 


5513 
5518 


706 3714n 


614-14 
614-72 


614-53 to 614-55 
614-60, 614-62 
614-60, 614-62 
614-84, 614-86 

614-87 
5491 


614-28 


614-35 

614-48 

5460, 5420 to 5422 
5449, 5450 


614-58 
614-53, 614-55 
614-60 
614-60, 614-62 


614-29 
614-30 
614-3] 


5420 to 5422 
5423 to 5425 
5426 
5427 
5428 


5429 
5430, 5431 


5445 (2) 
5446 
5447 
5448 


5449, 5450 
5450 n 
5451, 5452 
5453 

5454 

5455 
5456, 5457 
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PUBLIC UTILITY—Continued. PAGE 
Taxation of property, ete.—Continued. 
apportionment certified to auditors........ 
entry on tax duplicate «5.5. . reins gene we 
Under receivership, act not applicable, when.... 
Valuation of property by commission.......... 
PUBLISHING— 
Notice of stockholders meeting, times of....... 1161 
Company, form: of articles: . cove stale aey once 147 
House, of religious society 
TN CORPORA UO Ue watias eral etter sialon entree 
renewal of expired corporation............ 
PURCHASE— 
By corporation, of stock in itself.............. 955 
Of stock from corporation, by directors and offi- 
CONS ict wath: a tstaceyeu ster ara) oui legebareue oes 1 ere ete 1025 
tp. obtain. control .é.s.4)csivaminent abe eine as SV 
Of stock, by pledgee at his own sale........... 1111 
PURCHASER— 
Of stock from corporation, below par, liabil- 
LLAVbge redh iia. cit id ct bustin; ceeaKes Veet Reb Monee 974, 1090 
Ofsgipek strom. pledges: aha sc os sos as oe eoemk 1110 
Of stock, liability of officers to 
fraud in SMAChING VSaG. Picci des sender 1036 
president signing ‘full paid” certificate. ...1037 


untrue statement in prospectus ........... 
Of certificate of stock 


POMS TO;. FINES OF ho oe nie el ea teenie ee nate 
defined in uniform transfer act ............ 
must take notice of what... ..+.:< oncswie.s 1073 
BUOLETL: COU GL CA LB des, 3. Bi onccs eu eran. tosaa ss cue iho eee 1074 


PURCHASING ASSOCIATIONS, co-operative ....... 


PURPOSE— 
Articles of incorporation, how stated, in...46, 921 
Amendment of articles of incorporation 


may be enlarged or modified by............ 
not to be substantially changed........... 
As a privilege or a charter obligation.......... 916 
Corporation may be formed for any lawful..... 
CXCOPLIONS: .. Jains Meteo ORs sd ee 916, 917 
Hxcise tax, for, how determined. ......0s50cee 921 
Tlegal, prohibited.iiihd oswiivewu hae es sere ats 
Megral, illustrations, «:< 2aaate see oe <i eeage ae 919 
Illegal, secret, does not vitiate articles......... 922 
Plural; prohibited, uw. « gaeaete winie oe vies bre whl els 
PROS PTO 42 | +. parade nan OTe as: ear ele O17, 
manufacturing companies ................ 
Professional business, prohibited.............. 
What. constitutes) via. «Gans is tine eu euiees se 917 
foreign corporation can not carry on....... 
unfair competition in, corporation can not 
complain: of ««...smas wee eeieude heed Sere 916 


Sanitoriums, corporations organized to conduct. . 


SECTION 


5458 
5459 

614-56 

499-8 et seq. 


8720n 


10018 
10019 


8627 n 


8660 n 
8630 n 
8682 n 


8630 n, 86742 
8682 n 


8660 n 
8660 n 
6373-18 


8673-5 
8673-22 
8673-5 n 
8673-5 n 
8993-52 


10185, 10186 


8625 n 


8719 
8719 
8623 n 
8623 
8623 n 
8625 n 
8623 
8623 n 
8625 n 
8623 
8623 n 
10136, 10137 
8623 


8623 n 
178n 


8623 n 
8624 
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PURPOSE—Continued. | PAGE SECTION 
Single 
corporation confined to ................... 917 8623 n 
PUCLOMIGA MEE DOOR hind aigs ss 3 sk Pee vb S17 8623 n 
RUMOURS PAOUIE Date Tae ape 8 sw nes ees ae Abe cai 918 8623 n 
exception as to manufacturing companies... 10137 
Trust, administration of, corporation formed 
EM PEON crits 2c’ du.58 Ship a cms es .- 920 8623 n, 10085 
Property of corporation to be applied solely to 
MONEE CMa ar dts dd Rist a nw odo en, 8684 
Forms 
statements of, in articles of incorporation 
eorporanion. fdr proftiir wv. wes bok 122 
corporation not for NOD OIL Tyce rey eee meee 236 
QUALIFICATIONS— 
OST CCN 9 7 1 Rae al i 922 8625 n 
NT SONpI NEM oes oS ao eyo kuk ns on ewe oe 8661 
RE EUS ares) vn os tee oes be eo a 8661, 8664 
members of corporation not for profit, may 
be prescribed in regulations........... 8704 


QUARRIES (see Mining Companies )— 


Company operating, power to build railroad.... 10141 
QuoRUM— 
ES COGNGIGONT Boa ce yy su sank. nec u ace. 64, 995 
regulations may prescribe ................ 8704 
VOT OS i ai 4a mn ee a Ra 8664 
majority of, may bind corporation......... 1012 8660 n 
less than, ratification of acts.............. 1013 8660n 
Of public utilities commission ................ 493 
RE PRMR TD COMNINISSIOH hn Gas va sm bw a aw van ac iu n 1465-6 
OES OSS ON re ee 12303 to 12344 
Actions, precedence of, over other civil business. 12344 
Association, against 
of persons, assuming to act as corporation. . 12303 
OEMs Pla ea by bey Sad ARC ee 12335 
Banks, against 
mayanetion; pending ic igey soe. 2's ewes 12337 to 12339 
directors may be required to give security. . 12338 
Barred, by lapse of time, when................ 12340 
I EMERG OE SR De ye hic < ovis oo si Solow en, ok 12334, 12336 
Corporation 
proceeding against, for certain offenses..... 12304 
failure to make reports or pay taxes... 5513 
franchise 
usurpation or illegal exercise of....... 12303 
PO etm ao P85 OF Sak a9 cee Oates 12304 
Wg COs 12304 
surrender, acts amounting to.......... 12304 
illegal, claim or exercise of........ He 12304 
effect of amendment of statute pending 
Pee ok, es oan esc os 1832 12303 n 
persons assuming to act as a.............. 12303 


ee he oe x w'slare Relan Oe 12304 
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QUO WARRANTO—Continued. PAGE SECTION 
Costs 
RECUPICY) TOT wei sie ts ela oe 12306 
adjudged to relator, when ..........ss000% 12517 
judpment dor 5.s..'t..3 saat sean eee 12335 
Contts; jurisdiction ‘of: .45.ij4eGen eee eee al 12311 
Cumulative remedy,when: is) retone se ees 12342 
Defenses 
resignation ‘of (directors:42-.5s)ise stn sel sete 2206 12303 n 
statite Of: Limitations ho wa5.. cate uierntains ae eee 12340 
engagement in interstate commerce........2211 12304 n 
license to insurance company.............. 2211 12304n 
same acts punishable criminally .......... 2212 12304 n 
res. adjudivata, .i:...u, vin aegdin set Sih, eee 2212 12304n 
Directors 
remedy to test title to office... .........00. 2205 12303 n 
injunction against illegal) ov .css.8 ee. san 998 8647 n 
collateral atta Cket ON ecctisin.telcte stasis hoy bien 999 8647 n 
where term of office has expired...........2206 12303 n 
4 ORCL VCH AU Sea etn CoPRRLS Sante out ic coca CHG Chee tee Ae 12303 n, 12309 
TMesionavionend Celense’ eee ae: coasters 2206 12303 n 
SROUISION: (OL oS ice sates een ne Pe ae at eG 2209 12304 n 
GECROMING POWETS si bi ain alten meee 12304 n 
costs, judgment against, for ......siie.s os 12335 
liability for damages ‘ix. iad snsamacna san 12341 
illegally elected 
CREO Yi tig tara tee sk rae Sioa gee 12303 
pelUbEOR hig bes Sh he ea tains eee eee 12309 
TRATES cy hE Se tate ee eI oe Canene vec 12310 
PAA PMSN eS is avant ke asalee se eee 12318 
NOW ONTOLCET: ante sce vers eae sok tists 12322 
induction Hinto- ofiee si <7 6 sa oe tat 12318 
NOW:s Gleb isi. ¥ eek eee cert ee 12319 
rights of persons entitled to office...... 12320, 12322 
MOLROD MOY CAMARO tive lts afin ela eee 12321 
Dissolution 
JU BMEOL SOT. 5.24.7. 0ear ese Per neies «oi se 12323 
CYOSGCOB OB», Sich blset dks rebels bie RES ar ee 12325 to 12333 
appointment and bond ............... 12325 
remanding to common pleas .......... 12326 
COULU Orders, elect olmeanmirre nies) acne 12327 
notice of appointment: ...4 2.4... 60004 12328 
contempt, not to deliver possession to.. 12334, 12336 
plaims, filing ots ig tame eaeaong see 12328 
rejected, . iirnw.sk Jdaroe eave be eee 12329 
DOWEES, %. Scusscipcosapren all thee tr rcreera tee 12330, 12331 
TEPOPE:.. Girt. cla iy esenea tock a eee 12332 
to what trustees certain laws applicable 12333 
Fines, disposition. of. is 5) .13%,-34 dhaea enone 12343 
Foreign corporation 
PAP RITIRG 8: 5 x-55v- scans GR NE EO ove 12304 n, 6394 
Wittioulageer UflCate. |..\2 ay cond Sek ksb alas Aneel 426 
Franchise 
usurpation or unlawful exercise of......... 12303 
effect of amendment of statute............ 2206 12303 n 


non-user for five) yeard wy hts. castes 12304, 12323 
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QUO WARRANTO—Continued. PAGE 
l’ranchise—Continued. 
ADIGE, “MIBUBET, “CCC. 9... ok cs deco dcees 


discrimination in rates .............. 2210 
eminent Gomain i666 6 ccs eeee. se ALO 
railway relief association ............2210 
franchise of publie service corporation 
PREML OGURA ies wel ioe Peet i Cead baa BOO 
power of railroad company to hold 
Maam Iss Peres AS SOS oe oe B21 
directors exceeding powers ...........221] 
persons claiming, to be made parties....... 
judgment of ouster from corporate......... 
judgment of ouster from powers illegally 
Sen COON Tiree as. dsc E442 es Becle 


usurpation, ete., of office or franchise...... 
director illegally elected ................. 

MGV ONION We pe Sed Kxuledeouw eds es 
where corporation has forfeited its rights... 
of ouster from corporate franchise......... 
of ouster from powers, ete., wrongfully ex- 

CaCO Gs os Oe Fees a a ee 
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Uc ePtOhE seme ee et iS PD fell 
trustees, on judgment of ouster........... 
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See Pee nar Ged Wide oO LS oe Gall od 
Creech? DIMMING es. SO. bo uk awe canes 
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from office or franchise ......6.....5...... 
CHBD ETC. oy ar UO lee a a a 
from corporate franchise ................. 
from powers, ete., wrongfully exercised..... 
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Persons, against 
acting as a corporation, without being legally 
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usurping corporate office .............0005 
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judgment for and against directors.... 
MTR OUSLY pment ot 3 «SoA wis BLU 
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Procedure and trial 
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Relator 
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(See also, Appropriation; Bill of Lading; Car- 
riers; Consolidation; Public Utilities 
Commission; Railroads; Side Tracks; 
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Actions against 
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preferences, etc., authorized ...... 
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Charter, transfer to purchaser at judicial sale... 
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Consolidation of (2452246 sco ocsn> Peeters 
see Consolidation 
Contracts, see also, Bill of Lading; Tickets 
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guaranty of bonds of mining com- 
PaDy Pesce ses wee Se Sek ehet eRe 1261 
right of state to interfere........... 1261 
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Common) points: joven. He st aia 
injunction against and liability.... 
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with non-competing railroad companies 
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trackers, (oc aiiads cpck ans, aay od ee eh 1258 
WTAING) oo Solsle erates aie ee RR SOR OFS 1260 
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SECOPUIONS» nth so dunoiiuagen swe naa eleeeee 
GUNTICU Shera, Beer heh Gite seit, eae cee ere 
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BRAINS ROE ow My 5 0k FR ee ee aie 
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than pary voidr soi cages eos ¢ mbeeeiocies 
and officers 
list of, to be furnished to commission. . 
changes in, notice to commission...... 
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may be investigated by commission 
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AGCUUION AMINEY Biles ho Ss oe es ice ae dv he oo a cs 1243 8793 n 
Ser OM MELON oes, « ke eis i eek 5/4 GaGa oh 8792 
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not to be transported for............. 5677 
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transfer to purchaser at judicial sale...... 9075 
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hgence, ete., no defense when...... 8945, 8955 
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lien, when inferior to liens of certain 
AUKolegoat rout Meo as a adn nen aoa 


by company owning road partly in Ohio.... 
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sale 
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financial interest in other companies, power 
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OLY oie ce cto arene eacta mw gfternchaten tevin 1257 
foreign railroad company .......-.+... 1256 
rent 
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CLOSUTO?< Sucre a neue yer eeemeeee 
to purchase other railroads (see also, Sale) 
connected and non-competing roads..... 
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SECTION 


8807 
8809 


8810 to 8812 


8807 n 
8807 n 


8809 
8813 
8813 


9053 
9098 


8807 
8809 


8810 to 8812 
8807 n 
9074, 9077 


9047 to 9051 


9048 
9048 
9049 
9049 to 9053 


9098 
£054 to 9059 
9056 
9057 
9076 
8793 to 8804 
8995 


9010, 9012 to 9014 


9090 
9152 


8761 
9160 
9164 
5415 


12304 n 
12304 
12304 n 


8744 
8744 
558, 561 
559 


INDEX, 2531 


RAILROAD COMPANIES—Continued. PAGE SECTION 
ee AMIE eo aise on oo S4 eos 9079 to 9099 
agreement between creditors and stockholders 9079 
DUpretee ANAT MAIO o el Fe os 'sh . okaa ceo, . 9079 
claims for repairs and running expenses... 9079 
meetings of creditors and stockholders...... 9080 
new company 
name, capital stock, directors, ete...... 9080 
San RL OC og ea, sa a ws Se dle, nib Wolo ahalk 9081 
PrOperey sVerte Ul 5... oo tiniyslee das dw 9082 
Re OVE TPR oh coh ain orn Go ateliet ,)o¥) 0c SUG va. Sk od. eninl < 9083 
issue of stock and securities.........., 9084 
MOM ee TUTUC EPO oo eiitiboe ais cae cvcvin.. 9085 
lien of claims for labor, materials and per- 
CUES RUG 1 a ae ae ee 9085 to 9089 
companies whose roads are partly in other 
Se MUD Ls Gest shi unc. PS bivie-a ble 9090 
agreement by creditors as to capitalization 
or other adjustment of claims ..... 9092 
publication of notice of.....0.....04.. 9093 
other interested parties may join...... 9094 
rights of parties who fail to join....... 9095 
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dividend 
must be authorized by commission..... 


register of, to be kept in principal office.... 
registry of, when transfer books may be kept 
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increase of, purposes for which authorized. . 
proceedings for ..4 cs Vacs Wea 
certificate. wiry ge state ie oes kh ee 
may beiby preferred 2. iic4'5 his seh owes 
preferted i. 2 Gans h Rew ssh Sha eG ERS 
WOLUTT GUI Tae Olea. cette orseers teres: seston meee 
increased stock may be..........e.00: 
preferences, ete., authorized....... 


consolidated company, power to issue. 1425 
in other corporations, power to acquire and 
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9076 
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9079 
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10240 to 10242 


614-53 to 614-55 


614-58 
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8781 
10138 


9078 
9084 
8817 
8815 
8816 
8816 
8817 
8805 
8805 
8817 
8817 
9028 n 


hold 
by subseription to stock of uncompleted 
TOREOAPS ASIP Rae Ree en 8806, 8809, 8812 
in kindred, non-competing company.... 8683 
in coal mining company.............. 254 8806 n 
in union depot company ...........++- 9163 
power of foreign corporation.......... 1254 8806 n 
consolidated company .........-..+.05 9040, 9042 
sale of 
to directors, below par, void .......... 8798 
“nee eky”* law Acc sers oe ies 6373-1 to 6373-24 
Stockholders 
meeting of, for ratification of consolidation 
APTCOMENG Dx. Vie As Aw Se oie os Maen ee 9028 
meeting of, for increase of capital stock.... oo 


meeting of, for sale of roadbed, ete......... 
dissenting, rights of 
OD. “CONBOLCATION Tine ahr sows wie tants cle 
on sale of roadbed and right of way... 
on sale. or lease Werte viinte Oenlea as 
registered only, may vote ...........s+e00. 
power of mining or manufacturing companies 
to “become: *....- 7 cgales uo veceauneet ee ee 
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Street, see Street Railways 
Subscriptions to stock 

conditional authorized 
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CELLS by Ol ae, ey dene hee 


Taxation. 
Traffic 
interchange of, between companies 
Re Ge ae ie soy ose ella a djs, 4.0 hsobeara 


See Railroads; Taxation 


RES EAN? shsio\e: dean 2 0S. vats Reeatt oe 1260 


MReMBUTEK  OLECUON. OF Os) alii ae eos « Hare scant 
Underground. See Underground railroads 
Vice-president, election and powers............ 


RAILROADS— 
(See Railroad Companies ; Appropriation; Oar- 
riers; Orimes and Offenses; Crossings ; 
Public Utilities Commission; Interur- 
ban Railroad Companies; Street Rail- 


ways; Taxation; Tax Commission; 
Tracks; Union Depot Company) 
Abandonment 
Wis ASG) item AA ase 
must be authorized by commission... 
where donations have been made...... 1255 
Die A Ae REMOVER Hee nics Seo can oc Cae ye nek 1203 
EST 2 iC Ag el a a ar ee WILLS 
of land acquired by appropriation......... 1203 
Metare: mal location: 2.0.2.6... ee cee eles 
see also Line below 
Abutting owners 
right to private crossings................ 
damages, on abolition of grade crossings... 
may remove combustible material from right 
Lu Sr dr a ee 
hebibey toe foy~ fresco). 0.6 VS. . 
duty of company to provide fence.......... 
damages, railroad in street............... 
see also Streets and highways below 
Accidents 
notice of to be given commission.......... 
investigation of, by commission........... 
Agents, employes, ete.; see also Employees below 
MON Ole WHOME RANMA. oo... c oc ccc kk be oes 
Patieene treme etek. eo eek 
who ineligible, in certain CRPACLOLCA cs. ce.gse ee 
mehigible acts Ofvoids. .. 55... eee eee ne 
Animals on track, injuries to, liability......... 1319 


Appropriation of property for, see Appropriation 
Assessment on, for expenses of commission... .. 


2533 


SECTION 


8791, 8792 
8791 

8747, 8751 
8806-8808 


5650 


522, 614-42 
614-42 
8808 n 
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Automatic couplers. See below Equipment 
Bagoage, oblication, t0.carrye ag. 3 c)cite iene 
Bills of lading. See Bills of lading 
Branch roads 
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Bridges. See Bridges 
Car service 
ASHOCIALION, VAAIIUY as sosanesbn seu ee wake 
THIES OF oc «2 ous So ce eee ee ane 
TULES: | (COMMISSION) ~ saxyay sree Lloret ach nee 1397 
Cars, see also Equipment, Rolling stock below 
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TAGES © oe. oc sdsvsr cusped enene a tate Resa ens 
penalty for overcharge or violation.... 
remedy: CO OnNIONCe. ei 5.c.anew dara am ois tal 
duty to transport and return......... 
duty to furnish, to shippers a, oo ee 
shortage of, duty in case of 
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sleeping, “CONtTE.Cts 85 TO, since tess wom aiagcins 1192 
automatic couplers and power brakes, see 
below Equipment 
defective, liability to employe injured...... 
on running track, lights or flags required 
Cattle guards, at highway, etc., crossings 
required 
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AE SPACIOUS VAPORS go a's. cine saree mis nase Re 1319 
liability 
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injuries on track of another company.1320 
injury to stock running at large...... 1320 
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penalty for failure to construct........... 


Claims against 
certain, may be submitted to commission by 
formal complaint 
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proceedings. poi, qx «bre een wc ebereitiwess 
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proof of illegal control OL .< «on os vp caedun s 1256 


discrimination against, prohibited 
SONSOMURUION “OF. /dcchma ta ikddp reggie eiee 
Conditional sales of equipment or rolling stock. . 
Conductor. See Employes below 
Connected 
What Gre, . 3; 5.05% pe thea Awe ae 1255 
road crossing or intersecting another, may 
connect tracks 
pemtalty: | ads se a eeea nares og ee ee 
power of commission to order connec- 
tion 
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duty to transport and return......... 
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penalty for overcharge, ete....._. 

not properly equipped, may refuse..... 

right of company to connect tracks... 
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powers of companies as to................ 
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during, exemption of company as to rates. . 
Contracts. See Railroad companies 
Crossings. See Crossings 


Damages 
treble for violation of commission act...... 
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for diversion of line or route..........._. 
limitation of actions................. 
LOGE 27 copa ee ar ri iD 1355 
to abutting owners, abolishment of grade 
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double, for overcharges, ete.......... ee 
Defined 
in public utilities commission acts....... : 
in tax commission act......... Sa Gata 
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facilities, contracts for, power of commis- 
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land for, how acquired from municipality. . 
Discrimination 


promibited: <2) oso. ea CKe, <Pat o's ode euenere ee 
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failure to give excursion rates, is not 
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charging lower rates between other 
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between way and through freight, prohibited 
against short haul, prohibited....... hye 
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against irregular shippers...............- 
insterminal facilities \one aus ike. etree Orne 
Im weduced) Mates: .2). ats. he «cies re ge ie 
Drainage 
ditches. to be provided. i.u.udeedeecgre seis 
agreements to maintain ditch............. 
proceedings to compel companies to provide 
diteh 
mployees 
agreements exempting company from liabil- 
ity for injuries 
prohibited 
WHEN VOIG onan yes e ces Pee oe SEs 
release after injury valid............. 
voluntarily made 
brakeman 
hours Of service. LIMitedy, soci Voie Mee 
acting as baggage master, effect on crew 
when a fellow servant of engineer, con- 
GuUCLOY,. (CtCay waclasinecias Se eels 
color-blind, employment of, prohibited, pen- 
alty 
conductor 
of passenger train, as a policeman..... 
power to make arrests........+.. 
to eject passengers...........5 
neglect of duty, penalty.......... 
wrongful ejection of passenger 
liability of company......... 
evidence and damoges........ 
hours of service restricted..........+5. 
when. a, fellow. Servants «0. cr crn» enn oe 
contract of employment made in another 
BEWbG sae ee ee ee eal ama 
crews required on trains; penalties 
passenger 
shot 41k ieee MS AI ac Maye ote he te 
switch engines 
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for refusing membership in relief asso- 
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emplove on demand.............. 

refusal, employe can not recover 
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without hearing, penalty....0. ss. 

engineer 

failing to stop at railroad crossing 

Penalty. © a swqs sempre reper - Aare eon Es 

liability. .5,.%.4 sds Ass ncamnhemeemone 


failing to give signals by bell and 
whistle at highway crossings 
penalty 
ability sae) ie abipcos,c,noler dando, whe 

addicted to drink not to be employed.. 
penalty, Aven4. cates ces csc oba eee 

color blind, not to be employed........ 
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Employees—engineer—Continued. 
hours on duty, restricted............. 
fellowepervant, when'a............... 
liability to 
failure to provide self-cleaning ash 


RUD TOUS sis stoi v' oealyen sn 
fellow servant: defined ...... 6. 6ci ssc... 
fireman 

hours on duty restricted............. 

liability to, failure to provide self- 

cleaning ash dump pans.......... 

fellow servant, when a............... 
flagmen 
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negligence 
of any other employe or officer.... 
COP C7 a i a a ee eerie 2) ty 
diminution of damages....... 
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of fellow servant 
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ae common law. oo. 6 36. es ves 
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inspection, effect of.......... 
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on cars of other companies....... 
knowledge by employe of defect. ... 
rule requiring employe to inspect 
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employe, who is an............. 
defective locomotive, car, track, ma- 
EE OrO aero. 5 c= ons « Pate hs 
presumption of knowledge by com- 
BEM OL SGCLCCh.. 4 00 DIG ae a dts 
discoverable by inspection, etc.... 
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9007, 9008 
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9014 


9017 
9018 
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9018 
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Employees—personal injuries, liability for— 
Continued. 
defenses 
failure to obey rules..........5.. 9016 n 
fellow servant rule............... 9016 
contributory negligence, all ques- 
tions as: to; for jury.s2. =. 9018 
comparative negligence........... 9018 
diminution of damages....... 9018 


assumption of risk and contribu- 
tory negligence, when no de- 


fense 
failure to provide self-cleaning 
ash pans, Checrusiinarias ats 8945 
defective automatic couplers, 
CLG, Sapna ee ot eee 8955 
defective car, locomotive, track, 
Cbd. ) Ui <a eee Tee 9017 
relief association 
prohibited, where member required to 
waive damages for injuries....... 9010 
is not an insurance company.......... 9010 n 
NO’ Witray VANesy) WHOM sacks sis etaert Steines 9010 n 
membership, in, 
not to be required by company.... 9012 
penalty for violation.......5.0.-. 9014 
voluntary, by employe). «45 %...:%.4 9012 n 
contract giving option to sue or accept 
benetite coe nce een ere aan 9013 n 
action by administrator where bene- 
fit accepted by widow........ 9013 n 
decision of committee under con- 
tract, as to benefits, no bar to 
SWIG es on les waeha eeeleeter 9013 n 
exempt from certain insurance laws, 


WHEN es Pulse Saale cum a2 hain 9459 to 9462 
rule or regulation 
exempting company from liability for 
defective equipment 


prohibited.’ .4yssurveas deve epee 9011 
when voids. «9c. eee 9014 

for safety of employe, and not ex- 
empting from liability, valid. . 9011 n 

requiring employe to inspect machinery, 
when ineflectaal: qi. 5406s. Sunes 9015 n 
telegraph operator, hours of service limited 9007, 9008 
trainmen, hours of service limited........ 9007, 9008 


wages or salary 
deduction from, as dues or assessments 
of relief association, not to be re- 


fol Pub at =0 Mwah ons PMR E cum Lc - 9012 
penalty for violation......... 9014 
Engine. See below Hquipment 
Equipment 
conditional sales of 
to be recorded or filed.............0+: 9060, 9062 
may be provided for in lease.......... 9061 
of interurban, street railway, etc...... 9063 
movable bridge required between passenger 
COIS. 25 6 ws ay 2 ole ss boo BUS 6 PW O86 ee A 8929 
8930 
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Equipment—Continued. 
CUP POLRCOINIGBION 5 a esce ccs des vc von oe, 8931 
heating apparatus ...................... 8932 
ee aio os savie dns eo 8933 
Mig IMMUNE eg era wines esas sl lk 8934 
PR Meee oh ooh ew cs Saidhaonens oc. 8933, 8935 
distance from step to station platform..... 8936 
Pie MI ahah 8 ose S%s fos trds rani «cre acetic 8937 
fire extinguishers on passenger cars....... 8938-8940 
PGi amare <add $26.4 <4 dienes) deo wg. 8941 
caboose cars, how constructed............. 8956-1 to 8956-6 
Peel ORNs oa ow & ox nv oe sen cc 8956-2, 8956-6 
POW ta DUOMO tei 0 hist. ee cclt'e vcs cae. 8949 
penalty for non-compliance........... 8954 
POPMORROUG TUOTODAIT ooo. katy x ccnoces «e., 8963, 8965, 12562 
power Of commission................. 8956 
SPSDCORON RGM Giet x ei. ow ac cans ae mk ce 8957-8965 
grab irons and sill steps................. 8951 
Dea ee srk Wns deta « Brad 'g «cr 8954 
SN DL a ae 8952 
POD te ere PSs de aceon vin ates « ars 8954 
QUMOPERPLCECOUDICES. Oe oo. on co a wake cn, 8950 
penalty for non-compliance........... 8954 
POMC OMENIM TODS... 0.024 ccs ae cee ann 8963, 8950 n 
PeRaey ORR MUTC 6 <i waan tan 8965, 12562 
construction of statute............... 8950 n 
ABET GRE Ate Soph Stee oe ig cer caw 8950 n, 8954 n 
car used in interstate commerce....... 8954 
on logging railroads............. 8954 
inspector, appointment, salary, expenses, 
BEA Sn whestivwors oiey toe ood O 8957 to 8960 
ee eee i's 6 8's <n 6.4 lure axa 8962 
power to condemn cars........... 8964 
liability of company, defective........ 8955 n 
PRRIOLOR GC PONSIT . ge. eae wiv ns wnin a « 8963 


carrier may refuse from connecting car- 


De et oh tips ache ws talc ame 8953 
penalty for non-compliance............ 8954, 8965 
assumption of risk or contributory neg- 

ligence, not a defense............ 8955 

locomotive 
POURRA aCe icc on een ba cles 8949 

TOMAS Oe et a rr ae 8954 

PMSBCGEOP MOE: @ 53 ca dusiw ais orden dase hs 8957-8965 
ROOUSOWOEMOGOE o.oo wk cc cee mins 8951-1 to 8951-3 
footboards on switching locomotives. . 8951-4 
Bie Aaa cas sn cn codon vies 8945-1 to 8945-3 

LUD ens 8945-3 

inspection by commission......... 8945-2 
self-cleaning ash dump pans........... 8944 

company failing to provide, barred P 

from certain defenses........ 8948 

eee oo o'svo0 as meen Oa <inin 12558, 1255 


9 
boilers, specifications for............. A 8965-2 
boilers, inspection of...........-... 8965-1 to 8965-10 
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Equipment—locomotive—Continued. 
spark arresters ......+..eeseeeeeeeees 
not required in certain months.... 
to be kept in repair............-- 
penalty . oss. essence en tee eee ses 
defective, injuries from, see also Employees 
limitation of liability prohibited...... 
prima facie evidence of negligence..... 
what constitutes “7. scrim. lee se eels 
presumption of knowledge by company. 
effect of knowledge by employe........ 
Executions against property of.......--.++.005 1243 
exemption 6225 sabe Sie ees Oe te Mien 
used in interstate commerce........--..-. 1243 
liability for attaching.............4.. 2173 
sale of road jointly owned by other com- 
panies, under ..........seceeeeeeeeee 
Extension. See below Line 
Facilities 
for passengers and freight, to be provided.. 
equal, to shippers of same class, required... 


private switch .........eeeceeeeeeees 
unloading machine ........-..+e++e+5 
instances of discrimination..........-. 
Fares, see below Rates and fares 
Fences 
duty of railroad company to provide....... 
within: municipalities ...........+..6.- 1316 
is to public generally...........-..... 1317 
where tracks of two companies are 
parallel and adjoining........... 1317 
penaity for failure........-....++---- ; 
in absence Of statute, ..0.s5.- esas ese 1317 
when landowner may construct or repair, at 
expense of company........-+.+..++e-: 
temporary, during construction........... 
where landowner compensated for cost of 
PONGEMY Ae oat rs Oe Fs ene ee elarate Re ona re 
agreement of landowner to build.......... 
runs’ with) lamd,, WHeM.. s . kt estelsy stores 1317 
as a defense to company.............. 132 
when company may construct at ex- 
pense of landowner............... 
agreement by company to maintain........ 1317 
brenchiy Wemedlese Get. ces. ie ole rere eaten 1317 
dani ges? 250 Tgset wee vere tela ony 1317 
temporary fence, during construction. . 
liability, defective fence, etc.............. 
to whom liable... 6.066. see eee ede ons 1319 
injuries on track of another company.1320 
injuries to stock running at large.....1320 
defenses. 25 woteugbier oe ceva 1321-1322 
pleading and proof.............+ «.. 1323 
Fires 
spark arresters required.........+++-+++++: 
penalty 62 siete een saws eer eae 
combustible material 
right of way to be kept free from...... 


abutting owner may remove, when..... 
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8913 
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im abeenceOf statute... ....)..5.000.. 1354 
contracts of exemption from liability... 
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} 
insurance company may intervene.1355 


jurisdiction of justice of the 
WOR OCS remus tue cand clue bik Eo g 1357 
appeal, attorney fee on........... 
measure of damages..........., Racal tals 
property used near railroad.......... 
evidence ag tO cflise............0....., .. 1856 
SSDEVOA VOMAOHY io. kik. ee. . 135] 
fires set by other engines.............. 1352 
specimens of netting on spark ar- 
POR OE WAT Tu, 0 LCP TAREE ree EE Je L352 
of Ownership of ‘tracks....<..<)...45.. 1356 
CRUE PE REO WIEIT Gc ee icy ses-cc adh so ee RS of kane 
negligence, former law............. 1352, 1357 
We meee NOE. e-cck vena Suc ieee ete 
extinguishers on passenger trains......... 
Freight 
classification, to be uniform............... 
weighing, duty of railroad as to........... 
unclaimed, storage, lien, Baldy C6Ge ae oe. 
storage or warehouse certificate........... 
to be forwarded over line designated by 
Or reee kx 2s ope tL ental 
PONaNY (4300s 2412 OIA Cia ncaructemap ieee - 
SN 117 Gs aa hr rr re or Pa Pc esata 
COMME ks Fhe eae ds TS ee Ec 
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for line of another GONAPAEL yes an ta ee 
from other companies................ 
liability of initial carrier............., 
rates, see also below Rates and fares 
PRESCRIBER) zewisionie es a enterene Sata 
for loading and unloading............ 
demurrage ..... BRE es BEE aie 
Ty ES ae 5 Oe Re a 
discrimination between points in state 
Prohibited. Wl bis Dye e. OF : 
ea ed a a ree 2 oY 
way and through, discrimination between 
PEs een <a. ew le. ob beee 
DORE MEN eR. Sha OYE. Lt PRE OEE 
shipping, equal facilities to be furnished 
Le a nen enn : 
REVG sneGG@e mauled) Ady tdi lc. . cca cv anus uve’ 


Frogs. See Tracks. Side tracks 
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SECTION 


8970 
8970 
S970 
8970 n 
8970 
8970 n 
8970 n 


8970 n 

8973 
8970 n 

8972 
8970 n 
8966 n 
8966 n 


S966 n 

8970 n 

8966 n 

8966 n, 8971 n 
8972 
8938-8941 


514, 5385 n 
521n 

8365 to 8375 
8995 


S985 

8985, 13420 
S986 

8986, 8985 


8999 n 
8999 
8994-1, 579 


S980 
S9SO 
504-1 n, 506 
8996 
S988 
S989 
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RAILROADS—Continued. PAGE SECTION 
Grade 
CHANGE OF 0 sons cp te rbes meme gee meee 8753 
ARMALPES ON... Jaa je ta am  visl= atatahts Re 8755 
appropriation for .......2.++se+eeecs 8754 
Highway crossings. See Crossings 
Information to commission, duty to give....... 555, 557 
Injunction, by, to prevent street railway cross- 
tr eee eee en a 1469 9101 n 
Inspection 
automatic couplers, air brakes, etc........ 8957-8965 
1OCOMOLIVEe: DOWErS Mates ett este 8965-1 to 8965-10 
headlights... Shs st sas.amiees aye ees eee 8945-2 
Interurban. See Interurban railroads 
Land 
appropriation Of «24.5 s«cmsles toe Gees ates 8759 
TRGRMIUTIG WOE! s 5 5 chu. sists: sus oxe oie! Cale. a nae ee 1202 8759 n 
deed job. (how. executedsny.ces <i -eeeieee e 8761, 9055 
for station, power of municipality to sell 
OF JEAGE ay acetic adie 5p 3700-3702 
purchase from canal company...........-- 9208 n 
acquired by land contract 
Vendors en | ON ceies erie hn Nees 1210 8761n 
notice to subsequent mortgagee. .. .1209 8761n 
Temedies! Of Vendors os ie use 1210 8761n 
foreclosure and sale..ccc0cscaries s 1210 8761 n 
acquired by purchase or gift.............- 8761 
unnecessary land .wisfsiminis vist wish s 1208 8761n 
conveyance of, how made. .....sess0s tents 8761 
pift of, void, if road not built.......s..s.; 8762 
LieauG OF an sis on sor nee » Rateo eee eee serene 8807 
execution, terms and conditions........... 1256 8807 n 
assent of stockholders required............ 8809 
dissenting stockholders, rights......... 8810-8812 
defective, validity as a license............ 1256 8807 n 
PONCISHION mote idiews tele ieee hacen npicl oie ener 1257 8807 n 
specific performance o.oo so ces sie scn nea ote 1257 8807 n 
effect of receivership of lessee............. 1257 8807 n 
etrect Of lease. or sale) 53... cman acne 8807 n 
rent 
ONIN, fore sree terete cee reets eee 8809 
security to: be taken f0rs.s oswss cau ere 8813 
nou-payment, LorfeLbure/ js... oe ule 8813 
preservation of property, security to be 
$GRON . TOP oo is a efeat ee AL ne ae ee 8813 
copies to be furnished commission......... 603 
not to be capitalized above actual cost..... 614-59 
liability of lessor 
negligence in operation.....5....0¢003 8814 
Of receiver ,ol lessebw.cc os vse. eens 1264 8814n 
to employes-of lessee............si000n« 1264 8814 n 
at -Conimot 18 Wi is wesc. eis © \eleresstnye dale 1264 88l4n 
FOE DOS, 6 is. ms ox marionnsdin oe bn Recare eRe 1264 8814n 
tO. TOQRIN hs ive pide abe ne Re oe 1257 8807 n 
liability of lessor and lessee.............. 8814 
pervice Of  DTOGESE; . wunds%G's.s eee 8814 


foreign company as lessee, removal of 
AELION. ss, s¢b cp eae ease ee eee 1264 8814n 
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RAILROADS—Continued. PAGE SECTION 
Lease of—Continued. 


SOBER RR etsy a wo cmb idire ie sinadencn, as 8826 n 
equipment or rolling stock................ 9061 
undivided interest in road under foreclosure 9098 

Lease, or sale to, by municipality 
OE MATE, AOUET C606 oot sae « oraie pone eae 3699-1 
OE ABU POM MUBOW 50.6 abe acs + a 2 vahecc sce 3700-3702 
of land acquired from state........ 1209, 1215 8761n, 8763 n 
Liability. See Railroad companies 


of railroad. See Carriers 
onroad, See also Mechanics lien; Mortgages. 
of claims for labor, materials and per- 


sonal injuries, reorganized road... 9085-9089 
on funds in possession of receiver, , 9066 
for labor, materials, etc.............. 8376 to 8380 
GE SUDCONEVACTOT. 25... ces can ca cn 8343 to 8352 
Lighting of, in municipalities 
may be required, proceedings for, ete..... : 3762 to 3767 
Line. See also Route 
Rl OMG BI GE Elec in w tescd ty ns's dak «Ba ess 8772 
PORORGURET CACALOE: oak ccc cs nds dae ~ 8756 
partly in Ohio, powers of company owning 9090 
change of, Row effected. ..c..6c ewes vec ene. 8747, 8748 
abandonment of ..... Sie tate hd grt ena talt 504-2, 504-3 
change of, effect on mortgage.........2... 8749 
change of, before final location............ 8750 
damages Hee Te Oy OTROS Te ere tid Ce : 8751 
limitation of actions for damages...... 8752 
change of, to avoid curves or grades, etc... 8753 
appropriation of land................ 8754 
De PRN ee hale hs: xn kone aK 8755 
change of, not prevented by commission, 
SIM ater ae 6.55 4 * cy digi bie. Byaiatopipsnes, Shek ooeeds 504 n 
Oeation 6£ <5 «ste < 2 CA Ome een rEC 1192, 1194 8745n, 8747: 
BB a ei Poe cies wh, 5 cis wrwisradl widreie, « eee 8753 
Locomotives. See Equipment above 
Manufacturing company, power to build....... 10141 
Map and profile of new, to be furnished commis- 
BOR et cacy, « =» fg Bic MOE Ce ee 604 
Mechanies liens on, see Mechanics liens 
Mining company, power to build.............. 10141 


Mortgages, see Railroad companies; Mortgages 
Motive power 
EG Mea soit v5, cores ancce, «0.8 ce ars se 8758 
should be specified in articles............. 8758 n 
Municipalities in. See also Streets and high- 
ways and Crossings 
extension of street over tracks, appropria- 


MAGI. » digas d noe Nee ee eee fet oe 3677 
speed, regulation of......... nee 5 ae deine: 3781 
lighting of bridges and tracks............. 3762 to 3767 
power of council to prohibit switching or 

whistling on bridges or crassings...... 8851 
on boundary line, jurisdiction............. 4560 
lease to railroad of municipal wharf, ete... 3699-1 


lease or sale to company of land for station 3700-3702 
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RAILROADS—Continued. PAGE SECTION 
Negligence. See Employes; Railroad companies ; 
Liability 
Operation, duty of company as tO............. 1192 8745 n 


Passenger cars. See Cars, Equipment above 
Passenger trains. See Trains 


Passengers 
fare, see also Rates and fares below 
rate. preseribed:)4<256a2a dnc ete wean 8977 
excess, when paid on train........ 8978 
ODM PLAN ChwrOa dso pre vey eee arr 8996 
company without telegraph lines can 
mot, COllEGt] cet eee aero eee 8942 
refusal to pay, expulsion from train. 1364 8977 n 
tickets 
eight GO: WEQWITO. aes sory es coe re aon 1361 8977 n 
parol evidence to prove contract...... 1361 8977 n 
ambiguous, rule of construction... ...1561 8977 n 
heture: Gi \ss. 3s. ener e aes a te Sere 1361 8977 n 
are for continuous passage........... 1361 8977 n 
over ‘connecting’ lines 22.0 Saye e's 44% 1362 8977 n 
terms: and conditions. 1N).jo... 5 .s%> e504 1362 8971 a 
assent of purchaser essential...... 1362 8977 n 
WHVGTS Psveuere ets ieiers cheteremere shtets Sante 1362 8977 n 
time ait “See ets ss 3 eos 1363 8977 n 
CONLINUOUSSpaAsHArens See acs elles 1363 8977 n 
MON-bLanSsterabiliby = ste ace eens 1363 8977 n 
exempting company from lability.1363 8977 n 
rights of holders of 
fraudulently obtained ........... 1364 8977 n 
LOBE, cite ee eh alae ein ae eres we 1364 8977 n 
excess fare, where passenger without. . 8978 
baggage, obligations of carriers........... 8979 
telegrams to be sent for, when............ 13389 
expulsion from train 
for disorderly conduct, etc............ 9157 
liability of company for wrongful 9157 n 
for refusal torpay Tare... ast eas keer 1364 8977 n 
arrest.ol, by conductor, 05s Saas 9158 
Passes 
to be issued only in certain cases.......... 516, 517 
penalty for sisduisigss A050 ote een oe 518 
Teport tO COMMMISSIONGAS tO sng eee ee 562 
members of commission, agents, etec........ 499-1, 608 
inspector of automatic couplers, etc....... 8961 
provision, exempting company from lia- 
DUR a YA EN CU oy SA eae ce 1564 8977 n 
Police. See Police 
Private railway to mines, ete. 
commission act not applicable to.......... 503 
crossings over railroad or highway........ 8861, 8862 
see also Side tracks 
Public grounds, commons, landing, ete., occupa- 
tion by elevated tracks..............- 8767 to 8769 
Purchase by, of supplies, ete., of $50,000 or 


more: atinnallyeis ier e.4s tile Ge Mee 2262 8807 
Purchase. of 2: :< shi Asahi be Mab gee 8807 
obligations binding on purchaser.......... 1258 8807 0 
subscriptions to stock of vendor company. 1258 8807 2 


Mission 


Rates and fares 
to be reasonable and just 
unreasonable, prohibited 

unreasonable, ma 


RAILROADS—Continued. 


Railroad commission. 


factors in making 


competition an element 


other elements 


joint, 
joint, 
joint, 
joint, 
schedules of 


to be filed with commission and posted 


INDEX, 


See Public utilities com- 


y be changed by commission 


apportionment of, by commission... . 
establishment of, by commission... .. 


not to be changed, except on notice.... 


changes to be filed and posted......... 
railroads must conform to............ 


where railroad competes with canal or 


publie works 


commodity, and other special 
contract, when 
reduced, when 


vali 


valid 


d 


excursion, commutation, etc., when valid... 


not required to give 
power of commission over 


fixed by commission 
not to exceed statutory rates.......... 


prima 


short haul 


rebates, discrimination, ete 


facie 


reasonable 
in foree for how long 
decisions of commission as to 


passenger fare 


prescribed 


excess, when paid on train............ 
discrimination against locality, in..... 


on freight trains 
on branch 


freight rates 


prescribed 
on branch 


road 


S 


EG Se a ee ee ewes he 


exceptions as to certain roads......... 


‘factors in making 


discrimination 


demurrage, right to 


must be published in schedule..... 
may refuse to deliver cars when un- 
i eee, Sree eee 
liability of transferee of Dill of 
RENE 56 0 5,5, Java Sialenain OR 

RT OE ae oh a ik nied ase Pa 

for switching cars of other roads...... 


long and short haul 


in 


PAGE 
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SECTION 


504 

504 

927, 535 
504 n 
535 n 
507 
By 24 
5rZ 
539 
540 


506, S982 
508, 8982 
508, 536 
510, 586 


898] 

513 

513, 8980 n 
HLS 

515 

515 n 

527, 535 


581 
542 
542 
535 n 
S982 
8982 


8981, 
to 568, 
S977 
8978 
525 0 
8992 
8996 


8980 

8996 

9004 

535 n 

535 n 

521n, 8980 n 
506 


8999-9001 
504-1 


Right of way above 
Rolling stock 
conditional sale of, to be recorded or filed.. 
may be provided for in lease.......... 
interurban or street railway.......... 
see also Equipment above 
Route, see also Line 
statement of in articles. .......<.6sd0505 
townships need not be specified............ 
Chanpe of 2.4 .tskisera eke aes eter 
as a defense to subscriber............ 
Sale of 
conditional, of rolling stock.............. 
private 


SECC ee OM ORs eS S Oe OOS 8 2S 68 6S DOES 
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Rates and fares—freight rates—Continued. 
overcharge 
liability of “compally<....S.52p00se00 <5 9002 n, 8980 n 
company under construction...... 9004 
double: damages! £06: 44.550 255 ie doers 9002 
payment, when not voluntary......... 9002 n, 8980 n 
separate -action®: for~ eaehi. snes ste aroi 9003 
VORUG 5 wink «scene eh hah cane 9003 n 
jurisdiction of commission of claims for 579, 580 
undercharge, liability of consignee......... 8982 n 
Rebates, discrimination, etc. 4 
PIODEDIGCR! (1.5 .aasclkte «aa en MIR ae ie 564, 566, 567 
568, 8982 
Receivers, see Receivers 
Relief association. See Employees above 
RePaTations con. worsen ces Meee oie 579, 580 
OVErChargewacn.<,.. cmc. ele re eiene 9002-9004 
Reports to commission 
as. to: free transportation: si... 4.4. sled ioe 562 
as to business management............... 555 
ANNUAL. As? COvaAalrsa ae ca ne eee ene 605 
Hlanks, “fOr deo es ase ae Os 556, 557 
penalty for refusal to fill out......... 570 
Right of way 
appropriation of 
by corporations ¢<.5.55.0.0waad ce oe 402 Const. A. 13, §5 
energy sinks vs ikr domo Sk lee oe 8759 
PANT TIEN yale Mae teg ote orci to ee LS 1210 8761 n 
record, when not in form of deed or 
TOGRG sig ad ey chant cee ie vee 8822 
evidence ool) sik ss nde ee oeeae- 8822 
adverse possession against railroad com- 
MOBY 0a Gite chaste erate ater tie wes OTM tetanet ene rs ar eerins 1211 8761n 
LM SOPCCIH ow views dace orn waieaettle + ep 8763 to 8771 
taxation of, not to be taxed to land owner.. 8820, 8821 
8761 n 
to be kept free from combustible material. . 8968 
private -anle < Of scien So Fn ge vee the 9054-9058 
mele. or abandonment. s.505 0s ee poe 1203 8759 n 
gift of, when void, if road not built........ 8762 
TOPLOILEU, Welds ssa e sihelee eee 9059 
on boundary line of municipality, jurisdic- 
TLON OVER <i. oy eke ote teas oe eeelny eate 4560 
Road. See Streets and highways below, and 


9060, 9062 
9061 

9063 

8625 

8625 n 
8747 to 8755 
8751 


9060-9063 
9054-9058 


INDEX. 
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Sale of—Continued. 
judicial 


Where MOTiBAgE i626 Sc. keds: ~ «1244 


may acquire corporate franchise, 
KEL ee ee re 


MOOR EIGET OEE Oe i. vi de. yo ease oc a'ale'ees 
Shippers 
entitled to bill of lading................ aE 
equal service and facilities............ 
Side tracks. See Side tracks 


Stock yard company, power to purchase and 


liability for injury by flood............... 
Streets, highways, etc. See also Crossings 

occupation of, by tracks; surface or elevated 

agreement with public authority for... 


Matidti. -Cerma, (eb0... . c.koc wa aes 
authority of council, county com- 
PRMARIOMETSS 66Gs 2.x. 500.4 1s,cine a 1215 
eg oe 
appropriation of use................. 
POF yard fiUrposes........ 0.6.0.0. 
condition precedent to........... 
WIGCEBAIGY EOF USE... f..6. 20. iabcleas 
easements of abutting owners..... 


AG UIE Want oe: ©) s «sed I0idie MOR.S 
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SECTION 


8793 n 


9068-9074 
9091 


9075 
9076 
9074, 9077 


9078 
9077, 9078 
9098 


9049, 9051 
9079 
9019-9024 
9019 

9019 

9020 

902) 

9021 

9022 

9023 

9024 

504 

527, 535 
535 n 
504-2, 504-3 


$993, 8994 
8990 


1021] 
8995 
S77 


8908 n 


8763 n 
3699-1 

8764 

8764 n 

8764 n 

8764 n 

8765 n 

8899 n, 8902 


2548 INDEX. 


RAILROADS—Continued. PAGE 
Streets—oceupation of—Continued. 
longitudinal prohibited ............-. 
exclusive occupancy not authorized. ...1213 
subsequent control over street........ 1214 


what streets, etc., may be occupied....1214 
without agreement or appropriation. .1217 
remedies of public authorities and 
abutting OWNERS Sian). ccc erie 1217 
by side tracks distinguished from main 
CYACK SY Pees cia s tobe ee wt tere tel aeeeete hs 1218 
repair °Ol'y ieee. dest Vee ey SESS EE 
change of grade by county commis- 
SIOMETS aah, sieiesi-he SION eee 
adverse possession by railroad............ 1217 
piers for elevated track...........:..+55: 
to eliminate grade crossing........... 
TeLer end UM ONs Wit. love feuers seer eres 
at crossings, to be authorized by council 
county road, diversion for crossing......... 
extension over tracks, appropriation....... 
joint use of tracks, in, by several companies, 
power of municipality to require...... 
abutting owners 
CHSOMIONES a OLN enictercutae mates etloks picker neoes 1219 
remedies where tracks placed in street 
INFUMOTION oi orien SEMA ROIS 1220 
suit to compel appropriation... ...1221 
AChlONeTor damages tastes 
LMI GATLON ae ee i-cterners cetera 
parties, defenses, etc...1222, 1223 
GAMO CR Benue wipes scare rene 1224 
against municipality .........4%:. 1225 
obstruction by locomotive or car 
PEDAL: <hease.n tales sire totesiode tetsrch rans 
liabilitystor "damacess mn. scteete «over 
Suburban, defined: opin. eis ni ee ee saris cir Re 
See Suburban railroads 
Switches. See Side tracks 
Switching 
BervVice, CISCr LMA COM Wile surat het eel renete enti 
charges, to be published in schedule........ 
cars of other companies 
uty “as; TO. 22.5 tees chee enicdek hommani aes 
TALS VION... choc pis etaensier epee var eee Daas 
PENALEY Seni oe. canna sei’, ito weds 
remedy to enforcert.n aes cries ome ae 
on bridges or crossings, may be prohibited 
by council '\.0. Seales dasa is =. 0 ia ae 
Taxation of 
PLOperby aw il ie PEN. atareis le ole sitze «kane 


exerset tax, hh Gorn Miata cheats Vea rarre tins 


PIPE Of WY oiscicraen nts aniscotalstes eMere sides 
see Taxation. Tax commission 
Telegraph or telephone 
SYSUEMA, TTEQUITed) PH Ag Pore eesreire il ebwi's ei sraren tare 
forfeiture’ of charter. c.ec et woe ei ate ees 


SECTION 


8766 
8763 n 
8763 n 
8763 n 
8763 n 


8763 n 


8763 n 
6956 


6956-2 
8763 n 
8763 
8770 
8771 
8849 
8773 
3677 


8824 
8765 n 


8765 n 
8765 n 

8765 

8765 
8765 n 
8765 n 
8765 n 


7472, 7475 
7473, 7475 
* 614-2, 5416 


535 n, 8990n 
506 


8998 

9000, 9001 
9002, 9003 
8998 n 


$851 


5420 to 5431] 
5445 to 5448 
5486, 5470 
to 5492 

8820, $821 


842 
8943 


RAPID TRANSIT COMMISSION ACT........... 


INDEX. 
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Termini 


statement of in articles................. 
definiteness required ..................... 925 
on state line or boundary................ 
both may be in one BEEN eeehdr ond ts ae ese 926 
designations of construed............ 925, 926 
change of, how effected................... 
Within municipality ....5........ : 1196 
as a defense to subscriber............ 1098 
‘Tickets. See Passengers above 
Trackege contracts ................e-00.. .. 1258 


Meee atl 


Traffic, interchange of, see Railroad companies 
Trains. See J'rains 


Watchmen. See Crossings 
Wires over tracks, construction............... 


RAILWAY RELIEF ASSOCIATION, see Relief As- 


sociation 


Act, sections independent .............. one 
Commission 
appointment, qualification, term and_ re- 
MEOVAL OF THOMPCTS. 2. i<. os cae ve cao 
CO La ae sates 
attorney, clerks, engineers, ete........... 
powers 
to grant franchises, control and man- 
AC CMMCI Mey eR. Gch ots Stat 
expenditure of moneys .............. 
POJRCMIOMV OF DIGS... <i onesies sc ccaune 
to appropriate or acquire property... 
construction of boulevards and park- 
ways 
eect aS EPL GUM DS uiettaral fais sc, cde c hel are wee totole 
BRD MING x tii oes is, le da evereio 
NIE er vis vs aia hin Sa eke 
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SECTION 


12547 
8975 
8976 
8745 

8745 n 


9175, 9176 
9187 

8990 n 
S990 n 


8625 

8625 n 
8746 

8745 n 
8625 n 
8747, S772 
8747 n 
8674 n 


SSOS n 
S808 n 


S984 

964 

519, 8926 
8995 


8976 


4000-16 to 4000-25 


4000-28 


4000-16 
4000-17 
4000-18 


4000-19 
4000-20 
4000-20 
4000-25 


4000-21 
4000-22 
4000-23 
4000-24 
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RAPID TRANSIT COMMISSION ACT—Continued. 
Commission—powers—construction, ete.—Cont. PAGE 
revenue and income 
to grant franchises, lease depots, ter- 
minals, ete. 

referendum 

on franchises, leases 
on bond issues 


ee) efe (0 ete 66nd, oe be. 6 > im 
oe ecm evelie le) ee jee vee 16; 6-6; 18) 0 


of 66 enele 0! ¢ 19) 6 OTeCe eB eRe 


erat w tk date h Wl eo he none ele kw e se ee me 


(see Public Utilities Commission; Rail- 
roads) — 

Of fare, power of legislature over 

Railroads, of 

reasonable, must be 

schedules to be filed 


RATES 


Bi Oe elo, S86. She 


Wel Ore See (6 Sue e 6. O8 hr) 610 ie 1ei6 818 


Bi wLk ew 6 (G6) Cu bere 6,8) 8 8 a) 8 ee) 


MUSt COULTOrM, CO SCHEMM Com ister ic eicere reuters 
joint 
excursion, reduced, ete 
power of commission over 
rebates, ete. 
prescribed by statute 

passenger 


© saute ie) ae) eye) Oe: oye: 6m: 9) Ww Se es ww Oe Oke) eee eee 
ah) 4.80. & L000 6.6) 0.0, 6. 90: Ole. ee 
6 6 0.6, 00 9) e Se) S16) 8) ere 


6 oe) Ri ole pow Oh we Wee oe Se OB 78S: el Sees) 


8 ew ww OO8 b S10 9)FL8 Owe Diy, wba ee RL 


freight 
switching cars of other companies 
demurrage 
overcharge, liability 
undercharge, liability of consignee 
Electric light, gas and water 
regulation by municipalities.............. 


ew CS ob ein ek SRP) eae ae em mae ee 
oe ei6 6 6 18 bor 8 
e328 e Se ee eee ey tk eee eek A eee. mT eee 
Pye Peek vu St el we Mt aca he Jat Wey Yee i Yam Juan? Pe} 


Publie utilities, of 
to be reasonable 
power of commission over 


Oe OMe ew eee 616. BS) © 6, 8) oh) e 8) A Bras 


7 Sn) soe Bie He bs ge ee 


schedules 


F008. RW, ace ws re ee ee 8 Re ee KS es 


classifications 
Street railways, of 


e660 Ss ee 6a Pe OS. We ee Lee O16 e a se 


Pig au ee We bs ae et he POC ec er SA hd a at ee er Wt Te Ya Yan Wu fe 


Telephone, power of municipality over 
Turnpike company, toll prescribed 
Bridge company, toll prescribed 


emis 6,6 0 Oo, © 
2 Pe ee 2 eee Pe ee 


ro br ok el TA ee ede a a 


RATIFICATION— 
By directors of act of officer or agent 
By directors of promoters contracts........... 
By pledgor, of sale by pledgee 
By stockholders of certain acts of directors..... 
Forms 
of bond issue, by stockholders............. 338 
of sale of entire property, by stockholders 216 
of unauthorized act of agent, by directors 281 


Oe O) wi, wre, De IB ie: We. 0 Ia ee 


SECTION 
4000-26 


4000-27 


4000-27 
4000-22 


504 
506-508, 536 
8982 
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expired corporation, renewal ............. 10019 
Real estate 
incumbrance, sale or exchange of ©. 2...) . 6 10051 to 10056 
ret Gk 858g esl). Glevarsin arvic arp Oe 10051 
publication of notice ................. 10052 
PRON re ets Me S65.) stoa cee ca 10053 
CET EE A SL a ed een ae ae 10051 
PU CMORERY NGL. COUT: cose canes cs ccc. ss 10051 
CODAVEO AA Oe ee a ae 10056 
when valid without court proceeding... 10055 
sale of 
unused servabandoned J... 40-6 eed 0k 9999 to 10001 
of extinct congregation .............. 10015 to 10017 
held in trust 
Cho es 8 SE oy ee a 10020 
WU OH LOU INET hes cise «as 5 vo deste ows 10020 
TCOMIRENGEA Weel. ake soo ka 10022 
title to, when unconditional .............. 10020 n 
PEVGT SOU ogPPANtOE tele i) bed bP onde Sees ook 10020 n 
NUP re owt PPM te So os mas DA Oda 10020 n 
SPIGUSY CONCOMIN Mad ee 62 iso bed os oe. 10021 
conveyance of church site, by trustees to 
PON GCRESATION NA) ooo a ee cs clas oe 10002 
liability of, to judgment against society.... 10002, 10014 
conveyance of, by ecclesiastical society to 
CHUNG, ES oe ee rn 10003 
Powers* of trustees Over’... .. 5.6.00): de. 10013 
conveyance of, to society or trustees of same 
Pe ATADNM Yeti. slew ya dead weieelc gs 10054 
Rules, decisions and orders ................... 10013 n 
Service, language of, ehanged how... .w.s.0s... 9990 
SOUR CN car. he ne Oe i rr. 10013 n 
pymod, withdrawelefram ...... sci... checwe os. 10013 n 
Trustees 
number and term of office............... 8656, 8655, 8647 n 
election 
BI Oe BES 8. og es 8655 
COUT ek A 8647 
em ee Naresh wv ia'sw'a uve Oe Ye 8656 n 
MEANY TOL ICES a2 hag ccche coe aes 6 0) sian’ e ahs 8666 


unused or abandoned real estate, sale of.... 9999 to 10001 
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RELIGIOUS SOCIETIES—Continued. PAGE SECTION 
Trustees—Continued. 
conveyance of church site to congregation by 10002 
of endowment fund corporation............ 10011, 10012 
POWOLS arg) +, so ease o Mos Bete ee eee OMe 10013 
to sue. and: be sued sehius Soeieicne tas eee 10021 
to sell, exchange or incumber real estate 10051 n 
property conveyed to certain 
successors, appointment of............ 10022 
parties to proceeding to sell or incumber 10053 
conveyance to society or trustees of 
game ;Cenominablomi pteaeere eels stein ats 10054 
Trusts 
Gee pOT Abe: TOA LED ve a 3, she wepioumyacciy es SAI 10010 
endowment fund corporation ..........+-. 10011, 10012 
lands held on 
GROOT. oie > is sain ck wee a eee 10020 
legal title: to psi neeto sas MOWER «Lebel 10022 
salé.or incumbrance. s), ioatgawt> Janome 10051 to 10056 
conveyance to society, or other trustee.. 10054 
Women’s christian associations, power to pro- 
CUTE *NOMCS oF ests cur ees ageless dens oles 10023 
Young men’s christian associations............ 10024 to 10032 


REMEDY (see also, Actions; Mandamus; Quo War- 


ranto )— 
Of corporate creditors, on fraudulent convey- 
ADCO. .+.o spurl tes Peto trebles 1116 8684 n 
Of creditors of stockholder, to reach stock...... 8673-13, 8673-14 
Ot pledges ol stock... ; 9.5: ycncd 2 vo RSE ED 1110 8682 n 
Of pledgor, conversion of pledged stock........ 1111 8682 n 
Of seller of stock, on breach of contract by 
DULY. OF, reese ie acy Garey: foscamerusnets cod cai a peasee mee 1106 8682 n 
Of stockholders 
Lo compel issue of certificate... 4.4. uta 1057 8672 n 
tor obtain. inspection Of DOOKSisovia sins setesice 1062 8673 n 
suits on behalf of corporation by.......... 1027 8660 n 
against officers, for accounting........ 1028 8660 n 
against officers, for damages for negli- 
PONS. cn tetas ei naline of ome oeeee 1028 8660 n 
against officers, to rescind fraudulent 
contracts 1. sdentan abate deeevaans 1028 8660 n 
against officers, to prevent breach of 
UGIRE uc eo + ap 6 Pca a eee 1028 8660 n 
to compel officers to call meeting.......... 993 8647 n 
On subscriptions 
BULUs bO. OOLIBRE <. . aneconipeien cel.» pss mee 1085 8674n 
forfeiture of stock. ;. co 5c275 sa.00) eee 8674 to 8676 
proof.of claim. in bankrupteyy «basses. te. @ 10938 8674 0 
set off against dividends ..........-..+ 05. 10938 86740 
Of subscriber, induced by fraud to subscribe. ... 969 8630 n 
Quo warranto, validity of election of directors 
determined by... x» ss.cstilie sbi pureed 998 8647 n 
REMOVAL— 
Principal office, of, within municipality........ 923 8625 n 
he eother. plaem uae path ed seer ene 8719 
OF OEORE oic i 50.5 os, siemens ne coat 992 8647 2 
OE pOMGRES: cx. 25 s.1 > acu Ae eet ree 81 
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REMOVAL—Continued. PAGE SECTION 
Of action to federal court 
foreign corporation can not be required to 


PLE eg peda... elf) ord dbase 429 194n 
revocation of license of foreign insurance 
SOU IPAT EOS eh ea ois Gods 5 vn cca oa 9384, 9563 
by corporation formed by consolidation of 
domestic with foreign COMPAMY 3. ier... 1422 9026 n 
REORGANIZATION— 
Can not be authorized by special law....... .. . 399 
Railroad companies, of ....................... 9079 to 9099 
Consent of commission unnecessary, when...... 614-56 
Into no-par value stock corporation 
UTE Wy 75 ps fy igs I lr 8728-5 
LTD Gk sho gah ool ie te Sa 190 
Wie GRae eee 3-8 od el a ee 8728-10 
stated common capital.................. 8728-5 
Sworn statement as to................ 8728-7 
continuity of corporate existence not af- 
CLA 0U A 0) Ge Re On rae 8728-9 
REPEAL— 
Corporation laws subject to .................. 400 Const. A. 13, § 2 
Of stockholders double liability laws, took effect 
ROMO revealed da «5 6-dé-u. ooale ok orc, 401 


REPORTS (see Public Utilities Commission; Taw 
Commission) — 
To county recorder, by directors of corporations 
whose stockholders have limited voting 


CE onal 5 C2 Aen ane ene 8639 

OR eR RM Mis. oe ehh os 737 to 741 

list of unknown depositors ............... 9864 

Of bond investment GOMMMANIRS Parisi eae 705 to 708 

Of building and loan associations.............. 682, 683 

je EE SR a Se 13192 

Of fraternal benefit societies................... 9484, 9489 
Insurance companies 

TICLE Se i ee 5432 et seq., 9567 

policies issued by unauthorized companies. . 664-1 et seq. 

SU eRe E MR SER dr. ic sw hs 4 Socio ahs 9363, 9370 

9374, 9368 

supplemental, by foreign company..... 9375 

miungal protective ... 0.061. cevivwces. 9430, 9431 

ANCES CU, Stan 9590 to 9592 

9602, 9603 

CR le SOS Se reed 9613, 9614 

RUten ere eee 6 al Oo ne 9641 

DEE ENC CYS ei 0 ee 605 

Seoponme Wulitica es ese. ek oe 614-35 

Pia SUClOS ERP COMPANY orc oes ecko als ce cels ek, 605 

Of young men’s christian association........... 10032 

Publie utilities commission to ................ 605, 614-35 

penalty for failure to make........... a 570 

REPESENTATIONS— 


* * . . . 979 re) 
Fraudulent, inducing subseription............ 968 8630n, 6373-18 
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PAGE SECTION 
REPURCHASE— 
Agreement of corporation to, stock sold by it.... 973 8630n 
Agreement of individual seller, to............. 1106 8682 n 
RESALE— 
By seller of stock, on breach of contract by 
7 PUYOL es sondern ene 1106 8682 n 
RESCISSION— 
Of exchange of stock for property, corporation 
may acquire its stock by ............. 956 8627 n 
Of subscription, for fraud in inducing.......... 969 8630 n 
Of transfer of certificate of stock induced by 
‘Hecho hOMeR cM Sano be Haden doe 8673-7 
ineffectual against bona fide purchaser..... 8673-7, 8673-8 
Of sale of entire corporate property............ 1156 8710n 
RESERVE FUND— 
TRADERS OL civ 6 cuainn taraly. orcow weal xhtwah e let 710-138 
Building and loan association, of............-- 9659, 9671 
Life: insurance companies; Of 1.50... hewns sexe 9362, 9363, 630 
Insurance companies other than life, of........ 9590, 630 


RESIDENCE— 
Of corporation, see Location 
Of directors, see Directors 
Of incorporators, see Jncorporators 


RESIDENT— 
Agent of foreign corporation............s.006. 179, 181 
RESIGNATION— 
VE OTRO C COWS Hc in. sb «wi sicarotene linia «Raney penta rie kale Vann toraat 72 
OLS OMICOLE £8 2 ieee sii s Soe ae Renee ree ieen 81 
ALG TIN: OL) Ah sre v-0-2) sien ere ee ters cee leis ee eee 280 
RESOLUTION— 
(See also, Minutes) 
Fixing number of directors: byss:, .Wsci sees: cece 58 
Forms 
TOISCOLANGOME: 7.4 ue een teem actrees 274, 278 
eertificate of secretary’ tO 2240.05.08 des 279 


RESTRAINT OF TRADE— 
Combination for, can not be maintained by stock 


SOULTOL... «> IPR eMe ke weet ee ee 8683 
Contract of corporation, in, when stockholders 

personally bound Dy iu. «c.-ssananeeene 1156 87100 
Contracts violating anti-trust act, void......... 6393 
Agreement of vendor of business not to compete 

With yendee:....,seeuembedeeses onaeeke 6393 2 


RETAIL MERCHANTS ASSOCIATION, form of 
BYTES <2i5:.2hs.5 5.5.4 ee Oe ee 243 
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PAGE SECTION 
RETIREMENT— 
Of foreign corporation, from state............. 11976 to 11978 
effect on franchise tax, when no certificate 
NO ee eae ee en 5520 
certificate of tax commission ............. 5521 
DVM OE MOPEAOAte, Of 42. so 2 bs oe sce dn ede. 232 
RETURN— 

For taxation by corporations ................. 5404 
real estate to be included in............... 5404 
deduction of real estate from.............. 5405 
Cg 1S el a Ue et rr 5411 

COMING OMITIMOR MO <6 x chs os 4.0 a oa can 5413 n 
EMSC. VAR 9 UN OS an 5406 
Gorrections el, by auditor .:.....504..c2.0. 5406 
VUNG A ee ae 5405, 5371 
DVN TMO LONER itl ate bg. odes ced a dose o 5460, 5420, 5449 
failure to make, powers of auditor and tax 

QOUONIS S] ON meme Ares a ns Set, ake, Caan 5406, 5461 
see also, Taxation; Tax Commission 

REVOCATION— 

Of delivery of certificate of stock, ete., inef- 

PMA RETA could wGln adi ov dsc’ 8673-6 

Of action of directors declaring a dividend... ... 1164 8724n 

SP BCCI GHAMUOLR ek cuic vdiviereks oie ers are wa aGace 8733 n 

SNe eee oe seine oh wesw disco eds RL 0 kek 996 8647 n 
UO UETO Ua Gan ke 3 diay gaa aa 267 

Charter or articles of incorporation, of 
for failure to make reports, pay taxes, ete... 5509 to 5513, 5525 
for violation of anti-trust act ............ 6400 
for misuser, OMEN OTN ROE Cs < oo 4-5 al csze.< xettaors 12303, 12304 
of building and loan association........... 686 

Pe eIOM Maan Vines vchkecu sd sess cies 690 
RIGHT OF WAY (see Railroads) — 

Appropriation of 
PumcarpOrau Qn, fo Ve. 4. Seka iaw eo: 402 Const. A. 18, §5 
AES SM OE OLCOTT si a ne 8759 

LICR ong Slo Ii ER 1210 8761 n 
Meera hin bere ores tee So lake, 8822 
of Es ae a re 1210, 1203 8761n, 8759n 
rights remaining in landowner...... 1210, 1203 8761n, 8759n 

res eshte ie ee wager xs werd 09 1203, 1211 8759n, 8761n 

Se MRED OES ere eS cov 6. od xo Sin SWOT 1203 8759 n 
MOUROVGREOLGMEGUFER. od... bi ic cs a aetetes « 1212 8761 n 

eee PIN oi eS elk Wis uci 3,0 baie se ae 8820 

Adverse possession against railroad company. ...1211 8761 n 

aru Of word. dt-rdad not, built... ....... 0. «sess 8762 

BPR UN OGEE OLON Sa ede Glee g eas <.6:- 4 dae wren 8763 to 877 

Telegraph company, exclusive, prohibited....... 9171 

aee, GIS WATER POS, TORS ei vi ys sce wie weve 9325 

LES SU CoG Ete i re 297, 298 

Meee COMPORA TIONS ce. ooh. 6 Seec eae eden cous 10193 to 10198 


(See Park or Rink Corporations) 
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ROLLING OR MOVABLE ROAD COMPANY— 


SARTO LIOALION | 45.5 Son are Fe ates ota me Sie, Phe Pre cee 
Mee pi atrects by 6 vires cas ak nese Mant she 
ROUTE— 


Of railroad, statement of in articles of incor- 

porebion'. 16.65.46 Vii cea hs 5S 
definiteness of description .............. 925 

ShANGS OL As ew ce se oe ems rs we ane 

effect On mortgage. 2... ds casein sins mes 

effect on subscriptions ............+.. 


ASLGNSIOTIE AG) a choc. SEREe Ge tte cee Ee sal so 


RULING ORGANIZATION— 


NGOVS PLEO wed tae, Eloy cad ste ona. clive adobe serena res aS ats cog 
INTO WSL U Ge eos oh se, Sn ep as SEA atiar Oe 
ATULGIES Y, LOLI (Olior a6 cs. sit creme a EAS ae hes ares 239 


SAFE DEPOSIT COMPANIES (see Banks)— 


SAFE DEPOSIT AND TRUST COMPANIES (see 
Banks)— 


SAILORS— 
Honorably discharged, corporation of........ 


SALARIES— ~ 

Of directors and officers 
ROMOTBALY) — < coni Shiatea seater 59, 71, 80 
may be fixed in regulations ............... 
power of directors to fix their own...... 
agreements as to, prior to incorporation. ... 997 
CHEER Ole rete prea thie tee oemrine nes Danis, niet eter atiane 59 

Horms of vormlatiomy, BS DOr. +> uu steers 169, 171 


SALE (see also, Sale of Entire Property; Certifi- 
cate of Stock)— 
By stockholder 


of voting rights, validity: ics issces. caveat 996 
of right to ‘take increased stock........... 11388 
Of stock 

payment to be made out of dividends...... 1105 
of corporation, “solvent or insolvent,” con- 

BICOPACLON rece, csee ws Syms Sees ee ble eats Were 1105 
breach of contract of, by buyer 

peenpilantor seltet spc ko ss auc 1106 
CVICENCA BB+ EO, AROCHECE vita vi webiees » a ee 1107 
with agreement of seller to repurchase.. ...1106 
Eg os vcs ONES ke. See grmiah Ug 
authority ‘of DPCNUC ION Mant aioe said claee oe een ae LOT 
for’ Alien] | parposls Pe dees Perkin cio’ yr wea vid oy ds 1107 
by pledgee, by judicial proceedings......... 1110 


by pledgee, without judicial proceedings. ...1110 
Of stock by corporation 
PICO Wee POWs svi cxs, nat ans sane a, asi wi vie sue ome 974 
GO PUITECUOES OF OMUCOPE Liarig ics oi ase ae 977 
‘vith agreement by corporation to repur- 
CORSER VALGLY hain y lectin me eee eee te 973 


10212 
3645 


8625, 8745 


8625 n 


8747 to 8755 


8749 


8747, 8751 


8674n 


8772, 8756 


8660 n, 


8651 
8652 


8625-1 


8704 
8665 n 
8647 n 


8647 n 
8699 n 


8682 n 
8682 n 


8682 n 
8682 n 
8682 n 
8682 n 
8682 n 
8682 n 
8682 n 
8682 1 


8630 n 
8630 n 


8630 n 
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SALE—Continued. PAGE SECTION 
Property of public utility, authority from com- 
mission required, when ............... 614-60, 614-62 
Stock and bonds, of, regulation of 
POW een RCE Raina is 6 os. 9. aie ales aia cid: 400 Const. A. 13, § 2 


et det Core 34 6373 to 6373-24 


land obtained by appropriation............ 1203 8759 n 
freight, to satisfy carrier’s lien............ 8993-26 
8367 et seq. 


Religious societies, property of ............... 10051 to 10056 

unused or abandoned ..........0000000005 9999 to 10001 

of extinct COMO BELA GLOM. <.sle,sce_a/orche ty<.c.0t t.ho, 10015 to 10017 

SALE OF ENTIRE PROPERTY .................. 8710 to 8718 

Consideration may be money, stocks, bonds, ete.. 8710 

Agreement for 

authorized by three-fourths of directors.... 8710 

submission to stockholders ............... 8711 

adopted by three-fourths of stock voting.... 8712 

Deeds and instruments of conveyance.........., 8712 
Dissatisfied stockholder 

to be paid value of stock... ......ccseesss 8713 

arbitration of value of stock.............. 8713 

appointment of arbitrators by court.... 8715 

notice of application to court.......... 8716 

award hecomes a: debt... .....ces cess 8714 

corporation may deposit award in court 8717 

Pr ee UP e te PP OWIOINGU Vote aes 60 lo. << cod ns Wee 8718 


Agreement of corporation not to re-engage in 
business, when binding on stoeckhold- 


SSE OM ested ERA Ue Sateel cin) «Nils a) sis a ace @. Sayre 1156 8710n 
Employment contracts of corporation, when bind- 
BRN ONL OMIPOHAED PF co cng oc ccs 4s eva des 1156 8710 n 
TE PR re eRe ns ae, ocd swe, 0 6 Godin wands 1156 8710n 
Be PRROR COMIAMY Sees). oc dep wre uaa eae 9054 to 9058 
8806, 8808 et seq. 
gy) SAI oRI ID enh age Sat A rr ra 614-60 
Forms 
minutes of directors meeting ............. 215 
notice of stockholders meeting............ 216 
waiver of notice of stockholders meeting. ... 217 
minutes of stockholders meeting........... 217 
SALES AGENCY COMPANY, Form of articles... ... 148 
SALT COMPANY (see Mining Companies) — 
ee ee ey eee er Ore ie A ck SRN 10137 
Bauveaar CORPORATIONS ...... 60. .0..0 00.0008. 9873 to 9879 
PE riOine (GL WCOrpOrabiorm cs. 050) ii. oe ds woes 9875, 9873 
Ts eee SS re 243 
Assessment on fire insurance companies, ete., to 
(USOT go a ae 9876 
Dicuuiie enacitawts Pee oS. ek tees 5 9876 
Mpecra Ane, PUrposed Wave fk. se ke eink 9873 
Se ene 9873, 9874, 9876 
Statements of fire insurance companies, under- 
gah a SHOU. oe Na ee 9877 to 9879 


Superintendent and patrol, powers and govern- i 
DORN agra TNE ay lg or vlc. ca 0.8 GARD a's < 9873, 9874 
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PAGE SECTION 
SAND AND GRAVEL COMPANY, Form of articles 148 


SANITORIUMS— 
Corporations formed to conduct ............4.. 8624 
Insurance laws not applicable to, when......... 669 
Jaabiliry Tor mepligence ..405 . <eesien nan eekwee - 8624n 
Articles of incorporation, forms of............ 149 


SAVINGS BANKS (see also, Banks)— 


Power to establish other departments........... 710-41 
Minimum ‘capital stock . . «scat hice ictal 710-37 
FPBBOTV Gl ks sore «6. re a todeloialaici clare fobtonate noah aurea Te 710-144 
UNVeStMents, AWLNOLIZeds «3 -nievccloct Moe ise ee ae 710-139, 710-140 
710-111 

FRCWOBIGS 55 ie x:i)5n.0 o Re bas A een Se ea eae ed 
POwWwer.to Yeceive §.646 5 Ui ceed weeps ck cers 710-141 
terms on which received and paid out...... 710-142 
WEUDOT AWB) OL en) vecitie tals ihe ae erentery Reka ses 710-143 
Faas books? 24 dosr etch: sch bien alee ares es eek 710-148 
ertinentes of deposit: ic, 66d. sccosmek sortie nas 710-143 


SAVINGS SOCIETIES, see Banks. 


SCHOOLS (see Colleges and Institutions of Learning— 
Trust to establish, created by will 
organization and powers of corporation to 


Bominister (°) 5 ka ent cet soe ne 10085 et seq. 
SCIENCE— 
Corporations formed to promote, term and num- 
ber’ of trugtoes: ). 0st seen Ge ec 8656 
Lecture courses on, corporations formed to con- 
TUE g.6'¥. 5.5. Mi ake Shp RE gene eas ee 9972 to 9977 
SCRAP METAL OF RAILROADS, Sale of........... 9019 to 9024 


SCRIP CERTIFICATES, see Dividends. 


SCULPTURE (see Art Gallery Associations) — 


Corporations formed to exhibit................ 9972 to 9977 
SEAL (see Corporate Seal) — 

IPE COT DVATRUON oy intey 5. xh co. x Coes ee 8627 

requirements ag. 10. ..w.nneneheadewr es ereels 403 32 

effect of, on corporate instruments......... 954 8627 n 


SECRET OR BENEVOLENT ORDER— 
(See also, Benevolent Association; Fraternal 
Benejit Societies; Corporations not for 
Profit) 
Ruling organization 


WORE SS. 2 x aiy's othr on ee eee Lee 8651 
SPIRE ie ey cundu ck » ov alee bare nee 8652 
POWETE Mer cRe tts: acly uae CO le ee 10057, 10060, 10061 
Assessments’ 2) «0... 9 sul yelp Se ee 10061 
Pind OWENS es, over 3. ee ee ee 10061, 10057 
Trustees, number and term: 2... 290 es .. ose 8657 


INDEX. 


SECRET OR BENEVOLENT ORDER—Continued. pacr 
Reserve funds 
HGS os Sa a cr a ae 


exemption of certain societies from......... 
advantage of, how taken ................. 
Exemption from taxation .................... 


SECRET PROFITS— 


Liability of corporate officers for.............. 1033 
SECRETARY— 
Appointment, compensation and qualifications, 
see Hmecutive Officers .............000, 

Duties and powers 
in general Beste cee a ae st grt ee te oe LOSS 
to sign stock certificates ................. 
to sign petition for street improvement..., 82 
to bind corporation by declarations or ad- 

HES Tie A ee le 1022 

Attorney to transfer stock, is usually ap- 

Oe Seon et ha yah s bs pda 86 

Certificates of stock, duty to issue............. 
Persad TIAOINGy ON 6... sas ce ve dane eee 1059 
fraudulently issued to, liability of corporation 765 

Liability 
on notes improperly executed.............. 1058 
generally, see Officers and Agents.......... 10388 

murevy on bond of, liability... ...:.-....-. 0c. 1048 

Stock, subscriptions and transfers, to be regis- 

COLL Gal ephedra Pe 

Public utility, of, false statement by to secure 

SA ECM ee Pal gc ie oie vec Cee 
Building and loan association, of, embezzlement 
Ve eM sos sa. n on a kde maces 

Forms 
certificate by, to transcript of minutes..... 279 
provisions in regulations relating to. ..169,172 

SECRETARY OF STATE— 

(See Articles of Incorporation; Foreign Cor- 

porations) 

Articles of incorporation filed with............ 
filing enforcible by mandamus............. 928 
defective or illegal, refusal ............... 928 
Pes aeein UNG LCES PAID. (cis 30s < ca estate ss 
DR NOG FOC EN Bs ine 5 ou ak wa ess wales 


of agricultural society, township........... 
no-par stock corporation............. 
Te al ov Sea ce 
educational corporations, certain....... 
PRORREEORIGNI Sci x 5 cance undd ces 
Mydreulio company << oo... ccs ccde ese 
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SECTION 
10057 
10058 
10059 
10061-1 
9491, 9506 
9459 


9460 
5364 


8660 n 


8664 


8672 


8660 n 


8672 
8673 n 
8673 n 


8660 n 
8664 n 
8673 
614-57 
12472 


8626 
8626 n 
8626 n 

177 

8629 

9911 
8728-1] 


710-44, 710-46 
9966 to 9968, 9973 


10068 
10125 
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SECRETARY OF STATE—Continued. 
Articles of incorporation filed with—of agri- 
cultural society—Continued. 
insurance companies 


Vile ie. 20s Ls oe al em ee cone ee 9340, 9341 
other thenelifes (ac Brees cis ee 9512, 9513 
consolidated, other than life....... 9544, 9545 
lives stock, «<A canac cts genes ete 9609, 9610 
mutual protective, fire ........... 9594, 9595 
railroad company 
COnSOlId ated’ ~0s wrciet-heteteticncuseretets tenets whe 9029, 9030 
TEOUVPANIZEM ity Bs s.sissis mewn oh whe re 9081, 9093 
purchased at judicial BRIO halk aga hick nee 9077 
religious society... 0... eee se pence cceees 10006, 10022-1 
salvage WHOPIDY «1. ssn Shon awakes 5 MAN 9875 
society to apprehend horse thieves......... 10200 
telephone company. ...-):atys'ause rouse 925 8625 n 
turnpike COMPANY Gos isis + aise AW iawisen eres 018s 9229, 9230 
9295, 9302 
union depot COMPSBY oss scons aies en ansre om 9160, 9162 
voung men’s christian association........ 10024, 10029 
Canéellation of articles for failure to file re- 
POTTA OF PSY PARSE: a xs> Powiaas anh 5509 
Certificates filed with 
subscription of ten percent ............- 8633, 8654 
change of location by certain associations 8652 
capital stock 
DENCTORSON 4.04: c,015 oo ehriasb bias omer. 8698, 8699 
LOOUMGHLOIE Keita casectr tet noe 8700 
AIBSOlUTION: OD VLOvINE MON Ge cee tafe cier ck leet 11974 to 11978 
5521 
amendment) of articles. «aces cox etienhis 8721 
of manufacturing company .......... 101386 
of mining company: os. us vse cendeiew a 10142 
Conditional sale contracts of railroad equip- 
ment or rolling stock to be recorded 
OY Dbads sith) (sve ea teracianccn Wak neater oe 9060 to 9063 
POS settee ib ant oud: 2 cx ona ahrneea ene sie.k wien ote 176 
Foreign corporations for profit 
tO) Procure: Cerbiicates LOM. oe... ce pees « 178,. 184 
+1 Fe el eA ATH pe Min gem Apr gi 2 180, 184, 185 
cancellation of certificate |. ..i.ea0%s 181, 5509, 6394 
certificate of withdrawal from state...... 5521, 11976 et seq. 
Railroads, filing of certificates and agreements 
DOT PSION) in eds Parte ae a ee 9032, 9060, 9062 
chunesriof. lines... oi. sc hiee amide co eRe e 8748, 8750 
extension,of dines 21su & araace Oh Me wey § 8772 
vonsolidation | 44 tis mio ss be Weed oe 9029 
FEOOTRARIFALION! 6.4.6 avy Bhd ew tab eee 9081 
increase’ of capital istoeksigiw\.aiss, aaeatiee 8818 
terminus0n, state. ling.,.«.55.09sdes vase eae 8746 
Religious society, reissue of lost certificate of 
INSOTPOTAMION. 6 WieaOe eas aki ee 8734, 8735 


Reports to tax commission, of new and dis- 
solved corporations: pases idive..dagee 5514 
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PAGE SECTION 
SECURITIES— 
Investments in (see Banks; Bond Investment 
Companies; Life Insurance Companies: 
Insurance Companies other than Life) 


Company, form of articles........... ee Ste 149 
Sale of (‘‘Blue Sky”’ law 3 i ee Re Le Sse rts 6373-1 to 6373-24 
SOs a lS a EE Pe ten 34 
licensed dealers only may sell....... : 6373-1 
OMCOPTIONS. van... oO AO eet - 6373-2, 6373-10 
6373-14 
certificate from commissioners as to se- 
curities : 
when required ..... mr neatexe a eiek eres Sed hse 6373-14 
I) i eine 6373-14 
investigation by commissioner... ereters 6373-16 
DONOR EEO. Pay digest ie gs 6373-16 
GOMGEHtSHOie uy. 2. ol icarwer age exe are. ae Sorte aac 6373-16 
refusal; remedy of applicant......... 6373-16 
must state that securities are not 
Pecuiemmarace it TN. Le a 6373-17 
annual financial statement by issuer. ..... 6373-16 
brokers and agents must agree to pay is- 
suer 85% of proceeds..... Age ee ie 6373-l4a 
commissioner 
duties of, vested in Department of 
OOMRONNS vies cds os sc atin aes 154-39 
power to investigate violations of law 6373-6 
superintendent of insurance is, when... 6373-19 
CLC ys) ONES: en a : 6373-24 
contract obligations unimpaired .......... 6373-23 
dealer 
RO RMN he cnt gies wh.wrhahes 6373-2 
OHO Sen cet ck. Sr oiraeen aaah 3 ots eye 6373-3 
consent for service of summons...... 6373-3 
CORONER THY BOG oi Bisse ose ss cu eeun dc, 6373-2 
information to commissioner as to securities 
é BEM TOMEI CM oh eee ccna cn tue 6373-9, 6373-19 
Wy OREO OCOD bo 6 «asso iv wrabecane’, 6373-14 
insurance company, stock of 
form of contract for disposal of stock 
Ole DPCSAEIDON |, os oan ees cc nos Oh 6373-12 
COMMISSION TMAbEd «one. os ven deh Gees 6373-12 
duties of superintendent of insurance... 6373-19 
liability 
advising purchase without disclosing 
MEGRO Fi ek ca on ee ee ZZ 6373-13 
untrue statement in advertisement, ete.. 6373-18 
on bond of dealer or agent.......... 6373-3 
TUMOUR os ws sae ds 41x on 6373-18 
limitation of action .............. 6373-18 
Geieriney Mintleds ss 60 ls bck. Ges oho. 6373-22 
license of dealer 
ES 6373-3 
publication of notice of........... 6373-4 
Bond Bo meme eee ee... oo Ae. 6373-3 
granted when ......... PPE Ie. ee ek, 6373-4 


Ree TOS SR ON oy he rubs Foca. 6373-5 


2570 INDEX. 


SECURITIES—Continued. PAGE SECTION 
Sale of ‘‘Blue Sky’’ law)—license of dealer— 
Continued. 
of. agent of dealer, ......c«tsisy sats vmas 6373-4 
cose EM ie Cees oOo eo ciao uo © 6373-3 
TEVOCH LIOR Wi) s06 ecrans einen nein one ne 6373-5 
revocation Or, Tetusel, Of cn ctuwe ss sts eee 6373-6 
ADUCE, 5-4 wy a bagi nce cea ear 6373-7 
SULIC. <4, “ane vised akeoe Gaunt Set ite Sime 6373-8 
penalties 
violation of act, false statements, ete. 6373-20, 6373-l6a 
offering to sell securities without au- 
thority from commissioner....... 6373-20a 
false statement to commissioner, or 
IN Pad VETS eMVGIns aycea ncn wea eeiei 6378-16a 
unauthorized statements in aid of 
SALES sain oth haar se ales oes Reine 6373-20b 
sale of securities of insolvent issuer, 
KDOWINOLY: ~ stenscyereneicecte cect mene 6373-20¢ 
prosecution for criminality.......... 6373-6 
prospectus, ete., copy to be furnished com- 
TRISBIONEL ..... .o. Gaal ies Sa ooreese eae ates 6373-11 
purchaser of, remedies 
on bond of dealer or agent.......... 6373-3 
BOSAINSt GIFOCTORS wecmins cae ciseescis are stom 6373-18 
against one advising purchase without 
GASCLO SIMO wa CONG ys mee teiis re tehareete 6373-13 
OPLOL, MO bs MA Od ae cette eel ne eerie oes 6373-22 
vente Of ACHION cata er epronls ts KR 6373-3 
securities of no-par corporation are under 
jurisdiction of commissioner......... 8728-12 
Securities Cenwed 15 igo ou eras esiowe thin oa o55 6373-2 
SEMINARY, see Colleges and Institutions of 
Learning. 
SER VICE— 
Of process 
ON SCOP POTALION? «45.75. Shee ea eee 11288 
On insurance company. cisdosne. se 2 wa ne 11289 
on foreign -catporation .22355.45 0;s0 sa see ee 11290 
on receiver of corporation = s.2...0..53 06. 11232, 11238 
by publication: i.0i0, See anee nies seen 11292 
in suits before justice of the peace 
ou. corpornbion 4... prasene toe ee 10238 
on railroad ‘company oe wks eee 10241, 10242 
on insurance company ............... 10243 
on foreign corporation ............... 10244 
on corporation garnishee ............. 10266 
SERVICES— 
Stock issued for, escrow required, when...... 36 
form of escrow agreement.......e.0..s55 284 
SET OFF— 
By subscriber in suit on subscription.......... 1099 8674 2 
Equitable, in stockholders double liability suits. 8697 0 
By stockholder in suit to enforce double lia- 
HADLEY, nn. ccin heuer ee Re 1123 8686 n 


Subscription against debt due to subscriber..... 982 8632 2 
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PAGE SECTION 
SEVERAL, liability of subscriber is.............__ 968 8630 n 
SEWERAGE COMPANIES ....................... 10157 to 10162 
Articles of incorporation, form of......,....._ 150 
ee er IN Gl tae aek cca. cob le 10157 
tier bias yd aie ee are ne 10161 
Grants and privileges, prohibited ...........__. 10158 
Municipality 
must purchase plant, when ............... 10159 
PORT EUS WHE Ma Ss a6 6 io 35k iy hasvck Kleene. 10160 
POWERSSCE Gop limited) 66 sis. ks aa ca ed Oy 10162 
Use of, by persons without municipality........ 10160-1 
SHARES OF STOCK— 
(See Stock ; Certificate of Stock ; Sales) 
LER OD a et ee ne 21 
Word “stock” equivalent of................... 21 
Number of, to be stated in articles............. 8625 
pat Wale or osuporatone ys. 2h. ok... 47 
BGR DEVRONA DEGDEL WV cones ois. d sk occ hnc ele 8682 
ee OIE OG ts toec Maat ph eee chs 2.2 kk ks cc a 192, 5872, 5408 
Transferable, advantages of .................. a 
Forfeiture for non-payment of ealls............ 8674 to 8676 
DEI GES CUA CSS A ea 3] 8728-1 et seq. 
Bee ONADOCOMPANING o.oo. ccohccecccl.. 9199 to 9228 
ete Cation ete ee so yee oe 9203, 9205 
9206, 9213 
compensation to be made ................. 9215 
pons SPOWEr UO MEBMO 24) < sci bbckis occas... 9216 
Borrow money, power to ..................... 92:17 
limitation on amount .................... 9219 
Canal 
ar Cae alae sc a wale dod eure veks 9199 
eA ies 0 cg wns a va wkd owes 9199 
Formimus on, state Tine. ©... occas oe dee 9200 
BM EGLO ee dle nce eke ok a oe ok, 9201, 9205 
Sa OEMS Perc asl gaan S54 an fonts nc we 9202 
passages, bridges, ete. ...............cc0ce 9204 
Pere nme te CR 8. vk a wience eo 9207 
drawing water off, prohibited during certain 
ME DARN Oe ONE aa Sc wie cise a forks 10126 
BOMOMUMeneROR Mt... el 9208 n 
SOL aE ins ts Seek le re 9208 n 
abutting owners, rights of ................ 9208 n 
sale under execution or foreclosure......... 10127 
Capital stock 
OS PSs rr 9218 
PLES ts Ts a er 9219 
ACL Sa Lp i 9218 
SHIRL GE a Ve igre: ete ae or a 9224 
domestic and foreign companies........... 9225 
ELSIE a EST ne ho 06 0 Ae rrr 9226 
Directors 
securities sold to, below DS eV ONO anno ais ores 9222 
eerie Me UKEY ee es a es sa Be une 9223 
Foreign corporation, powers ................. 9228 


Grade of streets, power to LO ey 9204, 9212 
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SHIP CANAL COMPANIES—Continued. PAGE SECTION 
Land 
MAY ACQUITE ...... ee eee eee eee eee ener eeee 9203 
appropriation Of 12... .. see eee eee eee eee 9203, 9205 
9206, 9213 
compensation . 2.1... eee eee eee eters 9215 
acquired from state, title .........+--++4+. 9203 n 
Mortgage 26. sek os ens esa es ee ees Eee 9217 
FOCEOIGHULD... (5 clad debs a wae ees ine OR a 10127 
Powers 
SOMOPEL oc, -w sine, 246} oe sw yes PL ae wae ee A 9199 
to aequire Jands: sinig sin pega ss cents hie 9203 
by appropriation .........++eeeeeeees 9203, 9205, 9206 
13, 9215 
COeCONSETUCH, COMI: .1e1s peniatex ete t= = sty rss 9199 
to construct passages, bridges, etc.......... 9204, 9205 
to produce, use and sell power.......-.++-- 9208 
to acquire vesselS .......eseeseeeeeceneens 9209 
to build and operate dry docks..........-. 9210 
to acquire and operate telegraph and tele- 
phone limes ......ceenseneeaseennnnce 9211 
Principal: of800. 0.6. votralvsicags ee. osy sees mares 9220, 9221 
Railroads, certain laws relating to, applicable... 9227, 9200, 9201 
9214, 9216, 9218 
9226 
Stream, use and occupation of........+.+..s5:: 9205, 9213 
Streets and highways 
OLVeETRION Or. TELOGMbION. 4. wees atte vin ieatorre 9204, 9212 
OCOUPENOV OL Fs sen wravs ca yma ctiisin ne ne Wie aes 9214 
Water 
power to lease or sell... 0.6. sees etme nmne 9208 
drawing, off canal, prohibited during cer- 
tain ‘months 55... Gadd eau s Lge nae 10126 
Wharf, dam, ete., appropriation of............. 9206 
SHORT, salovol BLOCK a sais. sein rece sig oases 1107 8682 n 
SIDE TRACKS— 
Power of railroad company to maintain........ 8745 
tO LEMOVE OF “ADANGOU-h emote heen nar 1196 8747 n 
Adequate, to be provided .......0.--eeeeereeee 519 
Appropriation of property for ............+645 8759 
Discrimination in furnishing................. 8990 n 
WOOh GIS) ses ive ocr ys a Ta eee 1204 8759 n 
Litense: £69 tae shoe oe ee es fae 1209 87610 
in, wirects:.”, 1.45 che Oe eae oes sees 1218 8763 0 
Street crossings of, may be at grade, when..... 8902 
rade. uixtures, BBC. Oassicc nau b owee Lee alee 1196 8747 n 
Private 
Wh BEG. 2 15s. prepa ee eden ee 1398 9000 n 
rights of. shipper owning ............e+ee. 9000 
power Of COMMISSION OEY 6 pega woe 523 
when railroad company must connect, for 
WOIODOP :.. 5 2 ine yy heme ee aetat ee eee 8990 n 
Angles, in, to be blocked. .....23.00- 500+ eene« one 9009 
penalty for non-compliance .......-.++++++ 9009-1 


liability to employes injured ...........+-- 9009 n 
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PAGE SECTION 
SIGNALING COMPANIES— 
Publie utilities commission 
supervision and control by ............... 614-2, 614-3 
are “public utilities” under .........,..... 614-2, 614-24 
BR ee ee IN hake Kies 5.5) Sse nn dae 614-2, 5416 
Taxation, of property ........................ 5420 to 5431 
5445 to 5448 
Rate RR Mem ahaa S in ich agi in mer'aecs dns 5483, 5470 to 5492 
(See Public Utility; Public Utilities Commis 
sion; T'aw Commission) 
SINGLE PURPOSE— 

7 LUST 2g Foe a S17 8623 n 
SLANDER, Corporation may sue for............... 947 8627 n 
SLEEPING CAR COMPANY (sce Public Utilities 

Commission; Railroads; Taw Commis- 
sion) — 
Publie utilities commission 
supervision and control by ............... 502, 614-2 
eee POMC UNA SE i. oe wc oka ka oc ce wik 614-2, 502 
META PMOUGOATIIUT cis. soca sc ccc sce ce ucce, 5415 
Taxation of 
EMTS LN OE a, An le a 5420 to 5431 
5445 to 5448 
CGE Oe se Sangh oie) 2) 5 Aa a ie ee 5462 to 5469 

ee rs ee eo een Ugh 614-2, 5416 

SOCIAL SETTLEMENT ASSOCIATION, form of 
CULADICE fie Aye Sn aan 244 

SOCIETY (see Agricultural Societies; Fraternal 
Benefit Societies; Corporations not for 
Profit)— 

“Corporation” includes, in certain insurance laws 634-1 

Exemptions from fraternal benefit act.......... 9491 

MEMEO eet SR. er Ve onc. af 6°00 ess eoareow arbres 10062 to 10084 

RM ER RRR cs... ssc wo amlann ae odie 710-145 et seq. 
SOLDIERS— 

Honorably discharged, corporation formed by. 8625-1 
SPECIAL— 

Meetings of stockholders ................. 66, 271 

Meetings of directors .................00. 70, 276 
SPECIAL CHARTER— 

Corporations organized under 

BPM ae LO OMETNOG. 0.5 5s) saad lesa ehe 8731 
acceptance of general corporation law...... 8732 

ERIVIe@Os, GSSIONINIODE Of. 6... .. ... oven aiee sauce 8732 n 

Repeal of, not accepted or acted on............ 8733 

Revocable until accepted .............-.00000. 8733 n 

Effect of constitution of 1851 upon............. 8733 n 

Dee NAC OR etc ok cc ais agua Rate 8733 n 


Contracts for usurious interest, under ......... 949 8627 n 
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PAGE »ECTION 
SPECIAL LAWS— 
Corporate powers, can not be conferred by...... 399 Const. A. 13, §1 
SPURIOUS— 
Stock, see Overissued Stock 
STATE— 
In which to incorporate, selection of........... 8 
Credit of, corporations not to be aided by...... 397 Const. A. 8, § 4 
Can not become stockholder in corporation...... 397 Const. A. 8, § 4 
Can not assume debts of corporation......... 397 Const. A. 8, §5 
Creation of corporations, power ....-.++.+++ 0 931 8627 n 
Incorporation in more than one, etfect of....... 422 194n 
Foreign corporations, right to exelude or im- 
pose Conditions) ON «347K whiey Mehsana 429 194n 
Laabilatyeof, on Sabscripvion. mee eaten ven sets 1092 8674 n 
Regulation of corporations by 
bUsINESS MISSUG OL EStOCoweLCr mr irek kr micire 400 Const. A. 13, § 2 
TAbes  OLP  NSUTANCCm. mre Foe aerate 398 Const. A. 8, § 6 
Ultra vires acts, may be objected to, by........ 942 8627 n 
STATEMENT— 
Financial, to be furnished stockholders annually. 8685 
Financial, false, liability of directors attesting.1037 8660 n 
STATUS— 
Of stock in itself, acquired by corporation...... 957 8627 n 
STATUTE OF FRAUDS— 
Guaranty of dividends not within, when........ 1037 8660 n 
STATUTE OF LIMITATIONS— 
Action by stockholders 
against directors for mismanagement....... 1031 8660 n 
for share of assets on winding up.......... 1035 8660 n 
LO MTECOVER CLVIGENUS) un cecrsce rigecrouicis ete te bse 1166 8724n 
Action by transferee of stock, to compel registry 
OLUOraNslers Ane oe ee ener eet eee 1068 8673-1n 
Action to collect subscriptions to stock......... 1093 8674 n 
against) decedent:ssestate... a. 6 ne he 1094 8674 n 
Action against pledgee for wrongful sale of 
BOGE) Sf uae 300 ce maine eae eer virtue bl sta 8682 n 
Action against stockholder, fraudulent exchange 
of property forsstock 4.55.2 ares Sees 1093 8674 n 
Action to enforce stockholders double liability. . 8688 
Action against bank, for money paid on forged 
or traised. * checkt. 2% o.higoue irs tees ote 11225-1 
Actions against directors for untrue statements 
In Prospects, ;Oht. oiack one ee ies wes 6373-18 
Quo warranto’ procecding 2 :.%snsesee eee ore 12340 
Action deemed commenced, when .............-. 11231 
when receiver appointed for corporation.... 11232, 11233 
saving in case of reversal ......:.i0...0.0 11233 
Injunction against payments under invalid con- 
tract wath amie palit yamine ee 3983 n, 3994n 
Suits under anti-trust act, no limitation on..... 6400-1 


Railroad company, action against, for change of 
vs enna Bene rear ale Melaka Re oe 8752 


INDEX. 2575 
PAGE SECTION 
STATUTES (see General Corporation Law 3 Uniform 
Stock Transfer Act; Public Utilities 
Commission Act; Tax Commission 
Act)— 
Authority of officers conferred by.............. 1043 8664 n 
Conferring corporate powers, rules of construc- 
1 AD Wega, ko a CR A 945 8627 n 
Conferring power of eminent domain, construction 11038 n 
Curative, effect on defective franchise.......... 707 3714n 
General, with articles of incorporation, constitute 
CLCNLULT IN fas ERO CA eh er rl 921 8625 n 
Subscription, form part of contract of.......... 970 8630 n 
Imposing double liability of stockholders....... 8686 to 8697 
repeal of, took effect when ............... 8687 n 
Imposing conditions on foreign corporations, va- 
NNER EFC IS yeas aaa 6 os vate x ees 429 
STEAMSHIP COMPANY— 
Bonds of, power of certain banks to invest in... 9813, 9822 to 9824 


STOCK— 

(See Articles of Incorporation; Capital Stock ; 
Certificate of Stock; Common Stock; 
Election of Directors; Increase of Capi- 
tal Stock ; Issued Stock ; Preferred Stock ; 
Reduction of Capital Stock; Registry of 
Transfer of Stock on Corporate Books; 
Shares of Stock; Subscriptions; Tasa- 
tion; Transfer of Stock ; Treasury Stock ; 
Unissued Stock ; Watered Stock) 

SSOBSMONtS ON, VOlUNTATY........0.scesece en 8674 n 

Bank, holder of, forfeiture by sale on failure 
to pay assessment to restore impaired 


CLO LLLP easy log in 710-30 
PREG Mr ards KINOS OE ea. ss os a x oh viele v'e.as 20 
OPE ICE AIRES Ts 8 ala on a a 20 
EDGE ESSOGT Re ay kg rr 21 
CREST ES (MSE Sos 2 0 ele a 21 
TENT Le ie) 6 eS Ale ae 21 
PUI Ue O RPC ects ccs gee eke ak wae 22 
OMG A MISMMPMINEO ows ods ue 6 ae an 24 
ie en ve es 6 Sos es Aa eek ee 6 BOS 
Preferred, and bonds, relative advantages of.... 28 
Common and preferred, distinguished.......... 28 
Original issue of, should be full paid........... 26 
Certificates of, see Certificate of Stock 
Common 
change of, into preferred, by amendment of 
SUE UCES 0 oe be lee an, ina aa 8719 
OCU Ge ol Bis ele A ese 23 
distinguished from preferred .............. 22 
OT eo ay sc ees See 28 
emtire capital stock may be............... 8667 
WRU MOMMML EMM ARMEP EEN . d snc cce css cba sos 8728-1 
advantages and disadvantages........... 31 
bonus, given as a, with preferred stock.. 975 8630 n 
RE en OME ree Sete Rates ai'a5 sx x as we REO 8698 


TNO TAD CMe usec oe EO arr 8700 
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STOCK—Continued. PAGE SECTION 
Contracts for sale of 
when writing’ Tequired . us josh dine enn os 8682 n 
by corporation to sell for stockholder.... 8682 n 
payment to be made out of dividends....... 1105 8682 n 
of corporation “solvent or insolvent,” con- 
BIGETATION «64s; poem Uys a hats ee pe une ania aeas 1105 8682 n 
breach of, by buyer, remedies of seller...... 804 8682 n 
Corporation to apply, for legitimate corporate 
PUTPORCS ONLY | Su. pow pede outidas San 8684 
Directors and executive officers 
reqiared to be DoOlers Ol o..5 cemehs oe en te 8661 
elect of disposal OL i... cru ers con eer aes eine 1039 8661 n 
PIPL YIN SDB TER’ co); ateaislataboesee iad marta g tae 1039 8661 n 
Disposition of unissued, by directors........... 974 8630 n 
Seles DOL W. PORT ici mcs hans elaneags asics a 974 8630 n 
given as a bonus with preferred stock... 975 8630 n 
exchange for property or services.......... 975 8630 n 
BLOvk Gividendsy a5. saan warns whew simi ie none 974. 8630 n 
DEVAN 1 v5.1 5,4 sa wise his pisesk ket Bao oe eee 1165 8724n 
of railroad or public utility, must be author- 
ized -by COMMISSION {&.i¢ <u <a, sre aes et 614-58 
Exchange of for property 
RULERS. COL, . Gee pnsls Beye annatete inet Shade 73 
puwer Ol GiTeCLON es. o.6:, vs nanan see a 73 
HRMS OL “PEON REE, une ccm crate 976 8630 n 
Vee OL PTOPSIVy nee pais ake eo ake 976 8630 n 
BoOd Tamth TUS as oso va sc wlslvak aye o5.8 976 8630 n 
fraudulent overvaluation of property é 
liability of stockholder, to corporation 976 8630n 


liability of stockholder, to creditors, 
976, 792 8630n, 8674n 


ability .6fptinnsieree 200 e.c.cio ts 6 ee 976 8630n 
liability of president signing “full paid” 
CEP UINCR LS boo, Gon mcm sine plas die es act SF) 8630 n 
PEOITADION (OT AEUION 5. oe parcial ace ese 1093 8674 n 
Investments in, or loans on, when authorized 
DY OUNCES A. 2 5c on tee aan het etek Ga eee 9758, 9765 
9840, 9841, 9761 
by Wwsurance Companies | pracisee acuta seks 9518, 9520 
ete, Til, CA IB We eo anc are 7 en ee 5324 
Issue of 
by corporations, generally; supervision by 
state 
constitutional provision. .........+.0.. 400 Const. A. 13, § 2 
Oe IE By «UR Cont ee eevee, ty hak ential ans 6373-1 to 6373-24 
by publie utility or railroad, must be au- 
thorized by commission .............. 614-53 to 614-55 
CXCOPEIONS. -, bic Serious cimetree bei 614-56 
Issued under agreement by corporation to re- 
PUTCHASC.. nck. eee ie eaeh een eR eee 956 8627 n 
Liens on, in favor of corporation.............. 8673-15 
Overissued, liability of corporation............ 1059 8673 n 
Paid up, stockholders entitled to certificates.... 8672 
Paid up. stockholders not liable when stock 
Lit a2 628 be eure eee eed 1123, 401 8687 
Const. A. 13, § 3 
exceptions 1. ...1.< Cit meee ee 1123, 401 8687 


Const. A. 13, § 3 
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STOCK—Continued. PAGE SECTION 
Par value of shares, suggestions............... 47 
Payment for, see Subscriptions 
Personal property 
EUMMESIUBUOTOS TOTO 65. sk cies ene cv caucees 8682 
SRO URES yey sus op ns od ek, wee 5325 
Pledge or hypothecation of ................... 1107 8682 n 
POET 600 Ce SS A a 87 
sale of pledged stock, with and without judi- 

MN CM AE oss me Sal's Dee a 0% 1110 8682 n 
taxation of pledged stock ................. 1109 8682 n 
see also, Pledge; Pledgee 

Pooling agreements, validity.........0.....500. 996 8647 n 
NUTR ME iret own acy Wiasitha 6. ghd nod 3M A mveli 301 

Power of corporation to acquire stock in itself 955 8627 n 
executory and executed transactions........ 955 8627 n 
to Secure preexisting debt... ......80% cers 956 8627 n 
to regain stock fraudulently issued........ 956 8627 n 
rescission of exchange of stock for prop- 

CIM « Aaa, Gras A ORR aE RHE ae eee eee 956 8627 n 
stock purchased under agreement to repur- 

BMA MEEME Grn Kidins ans poe ev Oe aA 956 8627 n 
On Tetiremient Of OMICER 6... 6 ieee cc lee ewe ane 956 8627 n 
what constitutes a purchase .............. 957 8627 n 
BEALS iP SUBCR GOQUITOD, ois. ib cck vc euws dss 956 8627 n 
LO Oh ores i: ee ce a re 710-114 

Power of corporation to acquire stock in other 

corporations 
OO MOMsOM LMVUENEIGY 2% 5 0% 5-2" 5.5 shee e's ko os oaks 1112 8683 n 

SO LO eo Sn a err Oe 1112 8683 n 

PSII og. on igs «retina staonepie geht 1112 8683 n 
executed transaction. .......... a. 11138 8683 n 
mutual insurance company ....... 1113 8683 n 
building and loan association .....1113 8683 n 
QLOCUCONY PSTIVISAIOM oe. 6 6b oes MA Rs 8683 
modifies common law rule .......-.... 1113 8683 n 
kindred but not competing corpora- 
et OR RS, en a ae 1113, 1254 8683 n, 8806n 

applies to railroad companies ......... 1113 8683 n 

formation of trust prohibited.......... 8683 

federal restrictions, see Clayton Act 
PCIE COPOORAUION. 4. «4 o5ig'S ode wars ions ses 1114 8683 n 
manufacturing or mining company 

stock of railroad or transportation com- 

PP eee tee crek eG Och oon oie “eae shes afore 10138 
common carrier company in, any corpora- 

tion may acquire, how .............+. 10171 
Public Utihty companies ... 0... <a vaeeine cies 614-60 
elevator company, in, power of railroad to 3 

eS Oe ee eee ee 10173 

Preferred 
SN ae Ord on sd scours ves BSA 22 
distinguished from common ........--++-. 22 
Sh ig or ha CA Sco ar ae ee 8667 
articles of incorporation, preferences, etc., to 

Be eC RR a Salty, . ck cdn eh tie Vig wn ania 8669 
ANS 0 5 8671 
CO OR elt ee oe 8669, 8699 


8668, 8724 
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COPlicaLe Of i105. a. ewe gem ae 259 
Purchase of, by directors and officers.......... SELES 
OL FRLIYONM: Cnmipany’<+.svnt Se. eee er ci 
Record 
tobe kept by directorm fsa ce sok eee ee 
subscriptions and transfers to be registered 
by Seeretary 275. cc ona wn kt eek ee lee 
transfer books of railroad company opened 
UR SOURED RUBLES Py ioc. coe tere na cin aed 
Right of stockholder to dispose of............. 1104 
Dy? UMMM GIO 5 Soe yas haere see ti eee 1104 
included in assignment for creditors by stock- 
Holders s\s"s seats Give shes ae epee 1104 
PY LOM x yon chee SE Te Ee 1104 
DY AIG io 55 ga cae oo Ran ee SR 1105 
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Habality’ of porsnaser.. ss ux bos ct sone 975 
ability of transferee: . 2.35% eines tee 975 
Sales by corporation, to directors and officers. 977 
a .ODERIN “COMING! Cues 4s cco a ee ee ee O77 
on terms more favorable than to public..... 977 


payment out of secret profits at expense of 

corporation . 

of railroad company, when void 

Sales of, regulated (“blue sky” law) 

licensed dealers only, may sell 

exceptions . . 

when corporations may sell by its officers 

information as to securities 

certificate of commissioner as to securities. . 

application for 

information as to securities 

what required 

when unnecessary 

examination of issuer 
liability 

advising purchase without disclosing 

BZOUCY>. 5. ss Re eee ee eee 

untrue statements in prospectus, ete.... 

of directors ee 

other not excluded ao 

penalty, violation of act, ete..............- 

Sale of entire corporate property, dissatisfied 

stockholder to be paid value of 

arbitration of value 

Subscriptions to, see Subscriptions 
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Taxation of 
generally ... 


in banks, returned by bank, not by stock- 
holder . 


(CONT OWT TE Sa ee oe an 
in foreign corporations, when exempt...... 
constitutionality of tax on............ 
Transfers of, see also, Transfer of stock 
transferee may require registry of......... 
stock in name of decedent, consent of tax 
commission necessary before 
Value of, crimes relating to 
issuing prospectus misrepresenting......... 
false statement affecting 
Voting of 
number of votes stockholder entitled to..... 
may be limited in articles............ 
cumulative . 
by proxy 
by registered stockholder 
transferee . 
pledgee of treasury stock 
holder of preferred stock 
on which installment due and unpaid....... 
Of railroad company, see Railroad Companies 
_ Of union depot company 
Forms 
subscriptions to, in book 162 
SUBSGFIPGION, SCPALALG oxic. a's sae else civ a de 163 
subscriptions, calls on 254 
COVTIOG MORO oan oi wiaiiwa dice duals Ceatate 257-260 
resolution of directors authorizing issue of 


Cacmr tem Chi prem riers or 


SG ber sie 8) ae Sle) = 6/4 ae wa ieee < 


ae 4.6: (0.0 6 Seba Oe ate ele iain 8 


RCP Mn OBNET GUd aeelis xcs, G0 <isWialee as « era 189 
agreement to subscribe for, corporation to 
Dardreamized in future: o/c. cece cede aes 300 
POC G PAOTeSMON 8s cy. we scot pence de soe 301 
PSOE A UTGRAGES & Siicie sss vin oe ROR melee < 313 
option to purchase “book value,” ete........ 313 
UUIOHRTONTEGO Breet he. od ia div) atin tweet be < sli 
PYSMSTOR DOOM OP FOUINAL 2.5 6 ciciee sce wee ons 264 
|COP CISL ® 9 2s na 265 
CS GE OW Me RRO ORME TUT I failai cis sie a: ave:jcalaneiie! steitel sla caiivus 284 
De Oecd «city « 5s ore x 4/5 nin Wisis Sees 263 
 CUGTAVOC SG) a Ee ie ere 1060 
PRE MHMMOR Ie SEK Minha ah leis, < win ain x baled dates = ah 264 
STOCK BROKERS, see Brokers. 
STOCK DIVIDEND— 
Surplus profits, only, may be capitalized....... 1165 


Form of resolution of directors declaring.... ... 281 
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(See Banks; Meetings; Forms; Stock ; Certificate 
of Stock; Dividends; Transfer of Stock ; 
Registry of Transfer of Stock on Cor- 
porate Books; Regulations; Sale of En- 
tire Property) 


Rights and powers of, generally............... 17 8 
Acts of, when binding on corporation 
stockholder as agent of corporation........ 1020 8660 » 
corporate entity as instrument for fraud.... 933 8627 n 
estoppel of corporation by action of all 
stockholders): . Put Liameae ae ee 935 8627 n 
Amendment of articles of incorporation by...... 8719 to 8723 
As notary or witness, deed to corporation...... 935 8627 n 
Bank 
double ‘Viability - ..s..ih <u vin eas eaten he 401, 628 Const. A. 13, §3 
710-75 
POSER TOD COS 0's witaenes Stiaiele aly, hash oi hui 5407 to 5414 
5672, 5673 
assessment on, to restore impaired capital 710-30 
Business of corporation not managed by........ 1016 8660 n 
Can not interfere with directors management.1016 8660 n 
Capital stock ewned by, not by corporation. ... 924 8625 n 
Certificate of stock, see Certificate of stock 
entitled to, for paid up stock............. 8672 
NOE. WNCIspensable. ei. 2y.d Hee eee eke 1058 8673 n 
Cities, counties, etc., can not become........... 398 Const. A. 8, § 6 
Consolidation of railroad companies 
Fatieation by p05 /scscn deeded ben tee e eee 9028 
Goutrol of directors; DY. s . sions Mend bck 1016 8660 n 
Corporate powers exercised by, when........... 946 8627 n 
Corporation an entity distinct from............ 933 8627 n 
fiction disregarded when.................% 933 8627 n 
Creditors of, remedies to reach stock 
under uniform transfer act. ..%....2....... 8673-13, 8673-14 
certificate issued prior to July 1, 1911.....1078 8673-13 n 
defenses of stockholder: 2. ..)5..cev kn outed 1078 8673-13 n 
Defined, in double liability law............... 8689 
Dissenting, rights of 
on sale of entire corporate property........ 8713-8717 
on consolidation, 1.10. soar ges + Peres 9034-9036 
of railroad company, on sale of road...... 8810 to aoe 
Dividends, payable to whom. sii<s ess sense « oes 1164 8724 n 
Election of directors, see also Election of Direc- 
tors 
ROW OOREMOKEM © oce:s Pe eee 1 Oo ae oe Re 60 29 
tO: be by ballet +2v 7 adod eke ee Sola os 3 eee 8636 
cersineate Of; yon nesta ean nes Aas 8637, 8644 
inspectors of - elections .'¢ ck fay Feces nv eaes 8637, 8644 
ermalaiis vorbur » 22... daada wees ne eaes 8636 
injunction against holding................ 998 8647 n 
number of votes 
necessary toa Choi. .5 02. is seus vcs 8636 
when votes cumulated..............-. 636 
stockholder entitled to............... 8636, 8638 
PPORIGR.” "soc iin vas seo ee Leen ene eee 995 8647 n 


WOIRIY ' Sic cu orem eee ee ae 997 8647 n 
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STOCK HOLDERS—Continued. PAGE SECTION 
Election of directors—Continued. 
validity of, how determined............... 998 8647 n 
minutes of meeting for, form............ 268 
closing of transfer books prior to.......... 8642 
list of stockholders entitled to vote........ 8642, 8643 
Estoppel 
to deny corporate existence... .......5.... 937 8627 n 
to deny that regulations were properly 
CNR UUTE | eee a a en 1141 8701 n 
to question bond issue authorized by them.1149 8705 n 
Foreign corporations, in, liability of...... 816, 426 194n, 8686 n 
meeting of, not ordered by Ohio courts.... 426 194 n 
inspection of books by, when ordered by 
RET Sc eUEELE eas iahere teste ody" ara: e arate n PAN: 1061 8673 n 
Increased or new stock, right to subscribe for 
PMAN0) UE NEE 8 2) ie a 8699 
Inspection of books of corporation by.......... 8673 
Judgment against corporation, right to prose- 
CUtererroy Or appeal...) 5.2.54 oS na 1033 8660 n 
Knowledge 
of regulations, are chargeable with........1141 8701 n 
of contents of corporate books, not charge- 
CULES S18 IES ee eee er 1062 8673 n 
LEO dT AONE vie Ce sa rn TAT 8660 n 
Liability of 
ier MUNA Atte aya lclian sto as ¢-toe bac alan ee LO 
limited to unpaid stock........ 400, 1118, 934 Const. A. 13, $3 


8686 n, 8627 n 
except as to debts incurred prior to 


Bem EDU eh asa Bea ccsleeoe dag 8687 

except as to bank stockholders.... ... 400 Const. A. 13, §3 
on agreement to pay corporate debts...... 1118 8686 n 
OPIAEN DS GCOVEEION A sty Sy! d's! 5 ely aie sia alas onis Oo 8 1089 8674n 
where certificates received without consid- 

CRAIG Gilet dod a 2rd oss te Cos Rene 1090 8674 n 
on stock purchased for less than par.974, 1090 8630n, 8674n 
OU Me MCerer SEC asi: 5 s'cis's a cs ees bees see 

Beh Cee POUR LM Sie) 2' x). a 'a'v «ga wins 3 eee 976 8630 n 

ROMA GIBCMALHOE ET OR Cy ot we cigty's os Bie ak 976, 1091 8630n, 8674n 
acting as if increased stock had been sub- 

sigan Ree hy oS tae ccnes wee eons 1139 8699 n 
He ELCs EOC ae na ee 943 8627 n 
as partners, not liable as 

stockholders in foreign corporation.... 426 194n 


stockholders in de facto corporation. 936 8686n, 8627n 
where corporation organized for illegal pur- 


DGS CSM rnin tcveich vec vane sain ecre 939, 944 8627 n 
BOM ME URURCMRCRVE Ol. .d kre ee ee eee 400 Const. A. 138, §3 
8686 to 8697 
repeal of, took effect when............ 8687 n 
exists, as to bank stockholders........ 400 Const. A. 13, §3 
710-75 

exists on debts incurred prior to Nov. 
POR SL ILS Gy oh ae 8687, 8686 
ES STE Prey aa 8686 
ERR UOP OO MA ies allio dic aca safes saty «KTaaM 1120 8686 n 
renewal-of note, effect: of... ...5....:5 1124 8687 n 


registered owners, prima facie liable.1120 8686 n 
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STOCK HOLDERS—Continued. PAGE SECTION 
Liability of—double statutory—Continued. 
debts assumed by new corporation.....1120 8686 n 
nature of, several, nob) joint. 40s ae 1120 ‘8686 n 
a secondary obligation only....... 1120 8686 n 
contractual, ..2 coh sienloalagtive atin 1121 ~ 8686 n 
a provable claim in bankruptcy. .1121 8686 n 
control of, by corporation............ 1121 8686 n 
enforcement in Ohio, of statutory lia- 
bility of stockholders in foreign 
GOTPOTALIONS) 4s Gros Wea sesh Sighs 1121 8686 n 
contribution between stockholders... ...1121 8686 n 
what stockholders liable....4 :+.<%.+ «+0 8689 
equitable, OWED 1x. <jsis ws moe sigorusts apa 8689 
IPUSLCO) Suny wears os pe ee 1127 8689 n 
PlOd Ree ) cardo Main Gs y deed Weuhask 1127 8689 n 
legates O1 sb0ckis, ois. aus a asvtate 1128 8689 n 
broker i605 sags siemrs gerne site wae 1128 8689 n 
holders of preferred stock........ 8670 
decedent’s estate .. 2 0c eiswea see wei 1128 8689 n 
CLIO tO. ENIOVCG.. vi a. vehi knees s 8690 
against bank stockholders........ 710-75 
MALES) wiih ocsiks 6 ancsenl sch erat crenata the 1129 8690 n 
WONG 3 9 Jn- pn reskcaisis bene wank aa ae 1129 8690 n 
PUOCEEUTS: 4 nh ets a5 cis ads wales 8691, 8692 
TECELVERS* a vt nee cities Ge OR ae 8691, 8695 
Teac el Se aeee Suratinone Dtey ota.G - 8692 n, 8697 
RGOTOSEE ss vtaae's Sanshia atat win ess eines 1131 8692 n 
BP POR exes ena eae ee ah era e 1131 8692 n 
ascertainment of amount due..... 8694, 8692n 
8693 n 
application of assets to reduce.... 8693 n 
non-resident stockholders ........ 8693 
notice. to ereditors.:, © 5.-.i« i. hae 8696 
presentation of claims by creditors 8696 n 
GELOTROVA TECK vb vans ed bode 8697 n 
equitable. set Ollie cunt ace Spaeth 8697 n 
GibeGheR WHET 6 ny bein hs 0 655 Oe aoe 1122 8686 n 
Ot eee 2h rrr ou eb a hee 1122 8686 n 
defenses of stockholders against double lia- 
bility 
Waiver, -of,, Dy Credipores.9 35:5 .ngesn ao 1122 8686 n 
discharge in. bankruptey ss. s.o 0 5.060%) sick 1122 8686 n 
denial of insolvency of corporation. ...1122 8686 n 
settlement: oii. mep sone ee Nes ape 1122 8686 n 
objections to claims of ecreditors....... 1122 8686 n 
BO GM 2s soi.) cag bob ie Ai ne ca an 1123 8686 n 
insolvency of stockholder............. 1123 8686 n 
that no certificate was issued......... 1123 8686 n 
statute of limitations..............+: 8688 
MBIOTILY, POWET Ofc sot oo coceee se rere te ily 8 
to change number of directors............ 8665 
to adopt or amend regulations............ 8703 
Meetings, see also Election of directors 
remedy of stockholders to compel call- 
Ing.Of 4s. ras oh ye eee ee 993 8647 0 
CORDRCT ADE’. vicawctaels sae oe male 60, 68, 64 


publication of notice, method............. 8720 n 
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STOCK HOLDERS—Continued. PAGE SECTION 
Meetings—Continued. 
of foreign corporation, not ordered by Ohio 


SACS 9 gn ee cnn 426 194n 
PR ECU coe ere rrr ae 67 
motion and resolutions................... 67 
first 
CCU ied a ar 57 8635 
should be held within the state....... 984 8635 n 
regulations adopted at............ sae. Sa 
election OF Wirectors...2......6.0650... 8636 
Pemletiiee Gites oe 3 eee 8635 
Gm mere mre NE oe 8 ee 63 8647 
LUTEUS gts We bast Ri a ee rr 63 8647 n 
effect of failure to give........... 994 8647 n 
closing stock transfer books......... 64 8642 
presiding tofticer; ete. rs... 2 5.052... ee 63 
CULO T UUs amameuscene stints oes ceSes V ates oes 64, 995 8647 n 
OlMer Ol “OMSINOAS a) 6... ceo. dee due. 65 
pice Gf emoldime. boos). elie oe, 994 8647 n 
RMOMOR MONOD 8 oy css Sen de eke 993 8647 n 
provisions of regulations as to, 167 
BUCUIMEN er TEARS hE OSes acids s oboe ker 66 31 
Baer PORse LOPS Oy 6 oc svn een cen 66 
OLUC IO OC ae ee re, oe ne 8647 


what business may be transacted at... 66 


CRUE ond Geka ac A Re OR Bea 1149 8705 n 
exceptions, convertible bonds.............. 8709 
building cotnpanies 2.2... ee cee ee cs 10210 
estoppel of stockholders voting for......... 1149 8705 n 
POUUTOG BUY, CVANOIGT so... sae aun cc ee ee, 1149 8705 n 
Not subject to injunction for acts of corpo- 
BET OME tah So ice wees bk Oa ete: 1118 8686 n 
Powers of 
ER ey ne ROSS er rr 17 
Ree COMGROME CIMONRONES 200.255 5 o's aieis sve sin oo 1016 8660 n 
to act as agent of corporation............. 1020 8660 n 
to adopt or amend regulations............ 8703 
to restrict officers’ salaries................ 8704 
to elect subordinate officers............... 8664 
to choose inspectors of election............ 8637 n 
to prescribe duties of officers.............. 8704 
to revoke dividend declared out of profits.1164 8724n 
LER Nay rrr i 8636 
ROmeUROEREGE BURT OR ene c ssc coe ee 996 8647 n 
RUMI E A saae AE ee oo, lo cc dad cad hla 995 8647 n 
Registered, entitled to vote................. 995 8647 n 
prima facie liable under double liability 
are Ota So a a er 1120 8686 n 


see Registry of transfers of stock on cor- 
porate books 
Regulations, adoption or amendment of......... 8701, 8703, 8704 
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Remedy, to compel officers to 
call meeting 
issue stock certificate...........-2.seteee 
register transfers .....--.-.e+eeee eee eee 1066 

Representative suits, by, on behalf of corpo- 

ration 1027 

Rights of 
generp lly (si. 5. +. 95 ses ees te pe EPs Wii 
to velect, directors. 22+. caer reer ae 
to increase or reduce number of directors... 
to inspect books of corporation...........- 
to receive financial statement annually..... 
to receive list of stockholders annually..... 
to enjoin breach of trust................. 1027 
to increase or reduce capital stock......... 
to take increased stock... 2... ..new sc welens 
GO) TECELVEMGIVIGONGS yr otetcks sikete trae is: eomaees 1164 
to ratify certain acts of directors.......... 19 
against corporation on contract to sell his 

stock 
against corporation on contract to repur- 
chase his ‘stock ......5\.5%% cuss «<== 

Sale of entire property : 
agreement must be submitted............. 

adopted by three-fourths of stock voting 
dissatisfied stockholder 
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«ates woe ee in ee eT e RAs) Ue eee a8 ye) eke me ene 
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entitled to be paid value of stock...... 
arbitration) of: Valerie seme =a Sete 
Sole 
acts of, as acts of corporation........ 934, 935 
State can mot (hecome. i555 po cee ct sas > ihn hone 397 
Stock record as evidence of who are............ 1060 
Suits, represented by corporation in...... 935, 1132 
Suits by 
agdinal corporation: "J" \s.c0.45% vas <a Sem eae 946 
in federal court, to enjoin payment of illegal 
PRE eg oe > vee eo Oe eNOS 942 
Suits by, on behalf of corporation 
brought only on refusal or failure of cor- 
DOL ADLONGS oie cisicin soi ae ote aRsere he elekeMent 1029 
must be for Denefit of BIL Us 066i pens oe ayes 1027 
against officers of corporation 
TOY ACCOUNTING aun sree nes tad 1027 
to recover damages for negligence... ...102 
to rescind fraudulent contracts........ 1028 
to prevent threatened breach of trust 
bys dai whet, Sakon ioasa ia a a 1028 
TOCELVED (aoc ts pea mane tas eee ae 1028 
demand on directors to bring suit......... 1029 
plaitifis Se G05 nee Fatt ye? dir tae 1030 
GOfCRGAUES A. o.oo Ss wets eis seni ie eo 1030 
judgment, should be in favor of corporation, 
WET aS ft aplary vl eto REE 6 teem nee 31 
defenses to 
acquiescence of stockholder...........1031 
statute of limitations... . Wels aetna tee 1031 
laches; of stockholders: i... .% ss «ees 1031 
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Suits by, on behalf of corporation—Continued. 
defenses to—Continued. 


ONE Pe ce Zoek + as bc Vos wire oo owe 1032 
motive of stockholder, suit not brought 
ERM RATE DUR Si dns? vs Bok oho eeduay!s 1032 


that stockholder’s interest 1s small. .. .1032 


tors longer than others........... 1032 
PORN Nii. We'd. la ka ves b cok 1033 

Defend suit against corporation right to...... 

Appeal or error by stockholder to judgment 

agamet dorporation. § inc. eee res odwe: 

W Oherewhe eneitleds £0. eee g ok oc ed bn nie heeds 61 
répistered stockholders ¢ 00% 6.0.2 0c0ceee. 995 
stockholders in default for payment of in 

BC MeinetiemieMurrs 5.5. Fetes OW pea os 
holders of preferred stock..............., 1055 
pledgee of treasury stock............0000% 995 
corporation holding stock................ 995 

Voting 
injunction against, of certain stock........ 998 
a LEO A Ny Se a re 
Piva Oey mew tet toe, Eras Shs Wav ele wes owes 995 
MPL UCE, Cos OST Yes ae no ee ee 996 
number of votes stockholder entitled to.... 

may be limited in articles............ 
BSAC co hy obi ee van owe dae Sha 996 

Forms 
subseriptions to stock...........s.00 162, 163 
proceedings of, organization.............. 165 
SUROUDU CCM T SURI. LISS 6 2. wale e We clcaeside 5 165 
SEBUM GS PON UR EE WAM PRY 6 wks oes oem Hes 268 
PIGGtAE SAP ORTEGIA Wwe Nia Kedicn iis «wae eRe ee wes 27 


STOCK SUBSCRIPTIONS, see Subscriptions. 
STOCK YARD COMPANY— 


Power to purchase or lease railroad........... 

a TOM REM re Peer, Pu as cc ek ce mt 150 
STOLEN— , 

Certificates of stock, rights of purchaser..... 1074 
STONE COMPANY (see Mining Companes)— 

PS em ea ts Hehe SRY ias # Ks. asin alana 
STORAGE— 


Certificate, power of railroad company to issue 


STORE COMPANY-- 
Forms of articles of incorporation 
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UO ting 6 i a rrr eee 128 
cn Q000m BUAeNOONS oo cg. sees o= cues ee eee 129 
HUIS aig 110 10 Ul a en eae 131 
Ca MTG oe a ne eer 141 
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8660 n 
8660 n 


8660 n 
8660 n 
8b64 n 


8664 n 
8647 n 


8636 
S669 n 
8647 n 
8647 n 


8647 n 
S636 

8647 n 
8647 n 
S636 

8638, 8639 
8647 n 
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(See Interurban Railroads; Franchises; Public 
Utility; Public Utilities Commission; 
Rapid Transit Commission Act; 
Streets and Highways; Municipal Cor- 
porations; Inclined Plane Railways; 
Underground Railroads; Elevated Rail- 
roads; Tax Commission) 

Abolishment of grade crossings, liability for 


pharenof VCOsh. cuz creck ckroetetacre eta 
Abutting owners 
consents of iii ils Seoegetkate ek ee eee ae 
ingress and egress, Tight of...Ws.ti i levee 1476 
access; Interference -withiws «lace a ak ees 1477 
suit by, to enjoin construction of...1469, 1478 
right to prevent abandonment of line...... 1479 
see also below Streets and highways; fran- 
chise 
Actions 
venue of Actions. againstieh Ty. 5 sieve eas ins 
involving validity of franchise..... 1469, 1478 
Appropriation by... Ascot swe hols oe oly eee 


consents of abutting owners, not subject 
GO oa vb 8 4 ad Ae he en eee 14738 
Use Or existing “trackaA.e ne ee 1481 
injunction against possession, without.1482 
right to cross railroad tracks, without... ...1482 
to avoid dangerous curves, for power plant, 


LC ee Sere ees ee yay ee 
PEOEE, OL AS aaihind ais Sia Gece be ee alee 
Articles of incorporation, form of............. 138 
Cars 
power of municipalities to regulate speed of 
WE CVORICION» 5... kody yb pilots mg eR Sec 721 
iicesing i feed, validity..:..i.s). aennseiw rae eet 722 


percentage of gross receipts, in lieu of 

im’ certain “Ciel. as 2 ner a> seks 

power brakes required on................. 
penalty for failure to provide......... 


banc for motormen, required on; pen- 
Bey rs a a ao ae cle hk ee Ne tee 
Classification of by special law, for extension of 
EYATIGD ISG 3 6 oss os evi gle el Rien ee ee 399 
Company 
POM OTS OE A, ss 54:5 05 or We eee Pee ee 1465 
conflicting franchise rights of telephone 
CONIPANY, B10! 20 +e em Ceieecre ee eee 1466 
SEATON ON) Es «9 54 va! ils Wiens ee ot 
Conductors 
power of municipality to require on all cars 
to prescribe qualifications of.......... 
Consents, see below Franchise 
Consolidation of 


CE OWE LEC OAS St Wee Se we Ces + 6 88 0 


SECTION 
10220 


3768 to 3780 
9100 to 9149-5 


8892, 8894 


3770, 9105 
to 9107 
9105 n 
9105 n 


9101 n, 9105n 


9105 n 


11273 


9101 n, 9105 n 


9108 to 9111 


9115, 9116, 9119 


9105 n 
9108 n 
9108 n 
9108 n 


9115 
9119-1 


3632 
3768 n 
3768 n 


14770, 14771 
9149-1 
9149-2 


12788 


9100 n 


9100n 
5416, 614-2 


3643 
3643 n 


9127 to 9129 
614-60, 614-62 
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Construction of, authorized.................. 
Contracts 
ya A 5 a 722 
pt Ts hs 104 ee as a ari. 1465 
With» other ‘companies. (6. oeci se oan. 
illegal, with councilman.................. 1468 


eee ee ee 


CONSUPUGHIONWOLMWITeES atorsJscl.c ose oc. 
RCE GELccce, RRA 2 yuh bis, at conan es ROO 1465 


dissenting stockholders, rights............ 
Extension of track 

Special law authorizing.................. 

franchise for 


wo 
ie) 
i=) 


Set @e hie ae 6s 0 oO 0 6 66 6 eee ee 


power of commission to order............. 
Fare, rate of 
franchise granted to one bidding lowest.... 
transfers 723, 7: 
not to be increased 
GHG LOnotEree TINO... 5 Ps view sk cakes es 
on lease or purchase of other lines..... 
by interurban railroad, within munici- 
pality 
decreased, during term of grant can not be, 
when 
public utilities commission has no power 
over . 
quo warranto, where illegal charged....... 
Franchise 
consents of abutting owners 
required 
redgired dn. esch ptreet. ... 22.25.65 <o. 1472 
not required 
to operate over existing tracks. . 
on renewal A 
FOF temporary tracks. <1. 06.4... 1479 
when dispensed with by 
rule charter 
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9100, 9117 


3768 n 
9100n 

9138 
9101 n 


9060-9063 


12507 
12560 
12644 
12788 
9118-1 
9123 


9108 n 
3775 

9124 

9125, 9126 


8834 to 8839 
8975, 8976 
9100n 
9169-4 


9134 to 9136 
5 


377 


3768 n, 3770n 


3777 


9139 

9133 

3770 n 
614-47 
12304 n 
9105, 3770 
9105 n 
9105 n 
9106, 3770 
9105 n 


9105 n 


suits to enjoin exercise of 
by solicitor or taxpayer...1468, 1479 
by abutting owner......... 1469, 1478 
by railroad, to prevent crossing. ...1469 
motive of plaintiff, immaterial. ...1468 
by unsuccessful bidder........... 1469 
efféct..of ,curative Arisicie wie ss » aus tele 
obligations of 
grantee not to be released from....... 
forfeiture of deposit or bond of grantee. 1124 
remedies:, to. emforees sn a asergtepiaen hike 713 
tracks of other companies, over........... 
elevated, rallroad: tor. secant oe ee 
underground railroad, for. hiss «oes vlarecs 
in municipalities 
council’ may: . grant... SOeut teed 
council cannot delegate 
grant 
application for 
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Franchise—consents of abutting owner—Cont. 
extension of tracks, requisite for...... 3777 n 
changestin.. route, for... 7.2cun. eee 3777, 14770 
PAEUZO POL, sie, s.0: 5's a sale OE 1473 9105 n 
for new lines, inure to lowest bidder.1472 9105 n 

for extension, inure to person to whom 
DUVENE desde prriciaverane Pea re eteateee Peer 1473 9105 n 
purchased, validity. ssn cannes Sees wets 1473 9105 n 
Withdrawal Of forvccersfae eed aeeeecer te 1473 9107, 9105 n 
by! whom ogivendwicun/s otk onnes oer 9105 n 
PEM ETAL in ja) s/scssensissvatal els statst eveheratebelk 1473 9105 n 
county and municipal property. .1475 9105 n 
produced when and how.............. 1475 9105 n 
how, long valid ...g¢a inion Sci ieess 1475 9105 n 
ELMS EAN | COMAUELONS elm cr tereiere eens oe 1476 9105 n 
conditional: (lay denied ven kon Pes olathe s 1476 9105 n 
subsequent change of route........... 1476 9105 n 

suit to enjoin construction, for want of 
by: abutting, owner Sasieies. wets. § 1478 9105 n 
by solicitor or taxpayer.;......:.. 1479 9105 n 
AS 2 SCONUTAGE, aviveuer mean ied ke eenaE dere iE 3768 n, 3714n 
remedies to enforce.) . bast iat: borsieenehis 371l4n 
GConstrned’! show.  swsss sRRRISA RLS crete cone: 3768 n, 3714n 
exclusive, can not. be granted..........:. 3768 n, 371l4n 

straddle tracks, rights under subsequent 
granty JOr soc AS eee. casts SAI ee 3768 n 

grant of, under statute subsequently held 
unconstitutional sec akmbnils /aninais at 3714n 
license for temporary tracks, not a........ 1479 9105 n 
public road, along, by whom granted...... 9112 
GTANCO Op iOdbe Gy sie even seat sdtialn ses ee Manel wee Mec eroe Te 3768 n, 3770 
terms and conditions of... ss. 722, 729, 708 38768n, 3714n 
37700 
expired, rights. of parties. as). cccms vs 713, 1597. 3714 n, 9320m 

invalid 

detects) nendenin ota avon coe alee (fal 8714n 


9101 n, 9105n 
9101 n, 9105 n 
9101n 
9101 n 
9101 n 
387140 


8771, 9102 
9102 n 
3714n 

9103 
9142 
9142 


3768, 9101, 9118 


3768 n 
3768 n 
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publication of notice................. 3769 
jurisdictional to grant........ i> 28 3769 n 
not required for extension of 
EM Me ele 5: Peele Son placlshin po: 728 3769 n 
not required for renewal......,.. 728 3769 n 
RCPRMPSeN GR CAO STAN, Un). Wohin) bin cae 3769 
detective, ¢ffeet?-of 22 cy. 02, 72§ 3769 n 
mandamus to compel.......... cree 2. 3769 n 
grant must be of route as pub- 
ES MRE Dears d Sohn ths ee ANG t20, fou 3769 n, 3770n 
necessity of action by council, prior 
COME Seekers Nicer ge gi eae hea ieee 3769 n 
of ordinance permitting change in 
Rar eer Ohm Moye MRR, 14770 
USS rma ee watiA Mw allen ly ke 3770 
lowesaterates of fare...../000..., 729 3770n 
ordinance inviting ............ rind (Ek) 3769 n 
not required on renewal.......... 73 3770n 
by whom made............... rages eA 3770 n 
right of council to reject......, Aras Li gs’ 3770 n 
irregularities in, effect of......... 73 3770 n 
grant must conform to........... 731 3770 n 
injunction against grant to high 
2 a eee Po 1g: 3770n 
deposit or bond from bidder... ... 732 3770 n 
for extension of tracks............... 3777, 9104, 14770 


737, 1479 38777n, 9105n 
period for which eranted......... 737 3777 n, 14771 
discretion of couneil, in granting 738 3777 n 


not made by municipality... 9104 

fare not to be increased...... 3777 

BOO WOME Ay (Ho) awe made iss os 3768 
competitive bidding not required 727 3768 n 
consents not required............ 3770 
publication of notice not required 727 3769 n 

by extensions of route........... 725 3768 n 
twenty-five years limitation.......... 3771 
streets, grade of, council to provide for 3775 
SORTS SR Sc .5. slo cin ws .. 1467 9101 n 
over county bridge in municipality. ...1466 9101 n 
referendum on grant of.............. 3772 to 3774 
paving, council may require........... 3776 


ig Me os a77R 
recovery by municipality for...... 735 3776 n 


without municipalities 


county commissioners may grant...... 9101, 9112n, 9113 
provision required in, as to change x 
mC os ps ries. 7479 
in hamlets under former law......... 1466 9101 n 
street railway occupying highway with- 
out franchise, liable in damages. 1467 9101n 
not affected by annexation............ 9104n 


granted without, extension within mu- 
nicipality as new route.......... 9104 
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Franclrise, indeterminate, act................. 4000-1 to 4000-15 
eC ct i  Per Ee eee ces SGA Sars ac 4000-1 
authority to grant... o.. stig eereus Pail 4000-3 
surrender of term franchise for........... 4000-2 
gt ES) COC EES TERS NT yd Foes Orc oon IS 4000-8 
Ne ee hr a 4000-9 
municipal department to supervise........ 4000-10 
public utilities commission, appeal to...... 4000-11, 4000-12 
enforcement. of duties... {nc chives Ghanian 4000-13 
other terms and conditions..............0: 4000-14 
sections of act independent............... 4000-15 
property of utility 
purchase by municipality............. 4000-2, 4000-5 
4000-6 
appropriation by municipality........ 4000-2, 4000-4 
Free transportation, of police and fireman...... 9114 
Freight, power tO Carry... ..ssisicnceccccaes tan 9120 
Gross receipts, percentage of, in lieu of car license 
fees, in) certain cities iey «cfr case 14770, 14771 
Injunction 
by abutting owners, to restrain construc- 
PLONE Slay: 5° cycsea evens tare adres tea 1469, 1478 9101n, 9105n 
by solicitor or tax payer, to restrain exer- 
eise of invalid franchise....... 1468, 1479 9101n, 9105n 
by municipality, to compel performance of 
franchise obligations G.)irc eens es chants 713 3714n 
by municipality, where streets occupied 
Without ram Ghisermk, sae seas tale tater 721, 714 3768n, 3714n 
by other street railways, to prevent occupa- 
tion of tracks without appropriation. 1482 9108 n 
by railroad, to prevent crossing........... 1469 9101 n 
by: unsuccessful bidders nic. tas - salina 1469 9101 n 
against operation causing injury to water 
DPIPCS | Se auahin, Sete Spe eels re eer ema 1468 9101 n 
against grant of franchise to person not the 
lowest:-bidder ee... )aak Aiinter ai «cyte site 731 3770n 
Interurban railroads 
when classed as street railways............ 9117 n 
traffic agreements ‘withiieyesis ohek viene 9120 
may include freight:¢54 (60 ..h5 viassteee 9120 n 
exchange of transferssias Gsei+s@bocnen 9120 n 
GG DEALEM EIS |S... saicenrtdatvinle wr sareto uate 9130 to 9133 
Tse OL city: tracks: byiiius Moe niente oe 9130, 9120 
appropriation’... .niioagey stoi ds teal: 3779 
operation over, subject to cbligations 
and privileges of urban railway... 9131 
municipal franchise, not required, when 9132 
city fare, to be charged. x00. susuns 9133 
Lease or purchase 
other street railways, etc.............020. 9137 to 9139 
authority from commission............... 614-60, 614-62 
electric light, gas, ete., plants............- 9134 to 9136 
dissenting stockholders, rights of.......... 9135, 9138 
equipment or rolling stock................ 9061, 9063 
Limitation on time of construction, in fran- 
CRIES - S5-o:ics 5st: 0th ea ore ee an Oe 710 37140 


Mechanics’ lien*on: <0. «cc ee eee eee 8376 to 8379 
8343 n 
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Municipal ownership and Operationg aes sues feu 3768 n 
Ordinance 

Beaneug, TeQuisites? so. 666. 6504. ove eb oe 707 3714n 

preliminary or establishing........... 729, 730 3769n, 3770n 
Other street railways, lease or purchase of..... 9137 to 9139 
Pavement between rails....................... 3776 
Police, appointment, powers, ete............... 9150-9159 
Powers of company 

ENA S94 285 200 a es 1465 9100 n 

to furnish medicai attendance............ 1465 9100n 

to make private agreement as to fare... ... 1465 9100 n 

to borrow money on mortgage............. 9121-1 

to make traflic agreements with interurban 

PAGIORARM Malet fare AG S's Lien lo OG8 9120 

Priority in occupancy of streets......... 1466, 724 9100 n, 3768 n 
Publie utilities commission 

supervision and control DYER i tet ate 614-2, 614-3, 503 

are “publi¢ utilities” under.......)2....<; 614-2, 614-2a 
Rapid Transit Commission Act............... 4000-16 to 4000-28 
Remedies 

of municipality where streets occupied with- 

AS RS Vee iy 94 4 oe,  wDOLO, T14e TOV. 2830 n, 3714n 


3768 n 
of municipality to enforce franchise obliga- 


HLT ema 65 hs wo ee aca Be 713, 2210 3714n, 12304n 
a Holder “ofstranchiges . 4) i05.405¢ Pes. 715 3714n 
of third persons under contracts........... 715 3714 n 
of municipality or tax payer, where fran- 
OU IAe AMIN MEM i. ets ORE 1468, 1479 9101 n 
of abutting owners................ 1469, 1478 9105 n 
Route 
Ree RE ree a deo. ovis Sos ed Sowa ba g 422 3768 n 
ordinance establishing, necessity........... 729 3769 n 
grant must be of, as advertised...... 729, 73 3769 n, 3770 n 
OSS VA Tiga, Ge A 6 a rrr rr 9116, 14770 
HOviCN (and. Consents... 2 <cenn saws des 14770 
RRC CEO AMR RE STG fia 1d wea lun ee Rae ds 14770 
extended as a new, within municipality, 
when original grant wholly without... 9104 
Security, from grantee of franchise........... 732 3770 n 
Speed 
regulation of, by municipality............ 3632 
Streets and highways 
Sverse Pornessinn OF... 605 v0.4.2 Ses sas oes 1468 9101 n 
additional burden . 
Seas PIERS MPNRTECRE EYER Pot... = ooo ce <n 0 gh whe a OE 1477 9105 n 
without municipalities .............. 1478 9105 n 
grade to be provided for by council......... 3775 
use of by other vehicles distinguished...... 721 3768 n 
HES a ANS oe ne ee 3776 
assessments on right of way for street _ nd 
SER CEMOM GD fields os aves exc ales fees eee 735 . 3776 n 
sprinkling, by company, may be required... 3748 to 3750 
Taxation é. 
Cn Lh S089 Me re aie ge 5420 to 5431 
5445 to 5448 
I Be a ca cs sain) ae ccovsan sn emi 16S 5484, 5470 


to 5492 
see also Taxation; Tax commission 
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Third rail, operated through 

fences, crossings and cattle guards........ 

when abutting owner may construct....... 

injury to domestic animal, presumption. . 
Tracks 

of other companies, franchise over......... 

of other companies, appropriation of use 

GE (dc A NG GEIR Ree ap Ae ete Ace Cee 1481 
use of, by interurban railroad............. 


interference with, by 


ee OR a ee 


injunction against 
other companies 

temporary, license for, not a franchise.....1479 

railroad, right to cross without compensa- 


ELOTU cocks b iets tops kt bien ede E rbot ceeteree 1482 
TETAMSLOLE ee oi caus cities Sie stays nantes Macey teolegea Bre 723 
Wires 

interfering with telephone wires.......... 1466 
over railroad tracks, construction......... 
height over tracks... ....csssecesceenenes 
over. private  properby ss. erids + rine Gok 


STREETS AND HIGHWAYS— 


(See Crossings; Franchises; Municipal Corpora- 
tions; Street Railways; Interurban 
Railroads; Electric Light Companies; 
Elevated Railroads; Gas; Gas Com- 
panies; Railroads; Telephone Com- 
panies; Turnpike and Plankroad Com- 
panies; Water Companies ; Underground 


Railroads) 
Abutting owners 

CASEMMENER «Of 14: dienes ata ialetols te totais haan renin 1219 

remedies where railroad unlawfully occupies 
street 
INJUNCHLONN «doin nv in Hole ole me em eons 1220 
action to compel appropriation........ 1221 
action. under tG. Gs§ ST 6Sag. «otic. ay 2 1222 
CAMA GCG ype oda e Ro Rs wala» Feld it 1222 
Delensess iste: testa ee oboe sire ene 1223 


damages, on elimination of grade crossing. . 
Additional burden 


TAGE) SOG. PIPCSs Liew de wciy wuts pe eee 1595 

street railway, in municipality............ 1477 

street railway, without municipality...... 1478 

interurban railroads. sasiarnceave. wee etelaae 1478 

railroad tra cksh.- dss ee 1478, 1219 

telegraph, teiephone and_ electric light 
WIECH: Nip u hb tie eaten g ries Laretsia te 1526, 1546 

Appropriation of use of 
by railroad fcompanys ..S0%ya5 sr een 8 es 
by telegraph or telephone company........ 


Crossings, see Crossings 
railroad, appropriation by municipality of 
right, OF Way 168 ss 6s anivis one eeaed 
street and interurban railway............. 
watchmen. 66. <ini--cesucaca basin epiaboae 
inclined’ plane. rallway sis cs x 0n% >sa.ys ogee 
Diversion of highway at crossings............. 


SECTION 


9149-3 
9149-4 
9149-5 


9103 


9108 n 
9120, 9130 
to 9133, 3779 


3714n 
9105 n 


9108n 
3768 n 


9100n 
8975, 8976 
8975 

9100 n 


8765 n 


8765 n 
8765 n 
8765 

8765 n 
8765 n 
8885, 8865 


9320 n 
9105 n 
9105 n 
9105 n 
9105 n, 8765 n 


9170n, 9193 n 


8764 
9178, 9179 


3677 
9118-1 
9123 
9141 
8773 
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Electric light companies 
PRG OMe RM LY ss 129 of Pein. 204.50 y 9193, 9195 
penalty for occupying streets without fran- 
chise RANGES FoR hay sive ns dow ote Sloalete eae. 9194, 12644 
franchise not to be granted or transferred 
to foreign corporation................ 614-73 
Extension of, over railroad tracks 
appropriation of right of way for.......... 3677 
In municipalities 
council has control of... 2.2.0.8. .000.2. 5. 3714 
control of council not divested by railway 
RAMON tr i da Gen. ie Yh 3714n, 8763 n 
Franchise 
Oe Ut RR hilps soe a xs s oda lae. 706 387l4n 
CroMeeederisironer rr mre). 2\ 8 Te 9142 
et QE a Sa te rrr 9320 et seq. 
heat and power system................... 3644 
OUEST D1 t st ia a 3778 to 3780 
9118, 9132, 9104 
mail tubes) or eubways. is...) 0...) 2) 3645-1 
movable or rolling roads.................. 3645 
EAUCOGMET RC CEN Vik ac eee, eG 8763, 8770 
BAPCOUe AIEWE MIMI ate Res. gts. ki gO 3768 et seq. 
9100 et seq. 
electric light companies.................. 9193, 9195 
telephone companies ............... 1523, 153; 9170n, 9178n 
9180 n 
underground railroad:.................... 9142 
GUE MOUTAMEAE cre ln sang a Sim peeks cen 9320 et seq. 
Grade, established before street railway built... 3775 
Grade, change of affecting G49 PIPed. 6x. x vaeieann 1597 9320 n 
Railroad companies 
power to: locate acrogs. 6... ck oc cds ane ens 1190 8745 n 
to run along and upon............... 1191 8745 n 
tracks in 
CLUS 0S 1 8 2 a re 8763 
CEA OLS" 10 3) eal a S764 
Me RM EMO, Ji ev oct s cance cen 8898-S901 
longitudinally, prohibited ............ 8766 
piers for elevated tracks.................. 8763, 8849, 8850 
to eliminate grade crossing........... 8770, 8771 
SCE RION YT OPM W eth te oie divi y od wales e eee 8773 
BEidwest OVer, tiaths wne> sc. ss Rh eek 8903-8907 
Meighu prescribed. .0 60. s ee be ek 8903, 8887 
obstructing by cars, ete., penalty and dam- 
ASCSM aici Paerr tye ein sc tes a aids SSRs 7472-7475 
change of grade by county commissioners 6956-2, 6956-3 
repair, at expense of company........... 6956 


In municipalities 
power of council 


to authorize piers for elevated tracks... 8849, 8850, 8763 

to regulate railroad crossings......... 8851, 8854 

8844, 8845 

to regulate use of railroad bridges.... _ 8851 

to abolish grade crossings............ 8874-8894 
8863-8873 

Quo warranto, as remedy for unlawful use of.2210 12304 n 


Railroad crossings. See Crossings 
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Obstruction of, by locomotive or car 
penalty, liability for damages, etc........ 
Ship canal company, occupation by..........-- 
Street railway companies 
sprinkling by 
paving, by 
telephone companies, and 
conflicting franchise rights..... 1466, 1525 
adverse possession, by......csess.ve cea 1468 
grade, to be provided for, by council....... 
prade, change Of. 2.626. cvs ek s welee so ees 1597 
Telegraph and telephone companies 
agreement with municipality....... 1523, 1533 
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appropriation of use of streets............ 

compensation for use of streets............ 

underground conduits 
Turnpike and plankroad companies 

how use acquired, without municipality.... 

extension of municipal limits over toll gate 


o> © ee ew) 6) Sere, AEP es elke ve 


eee ay ML dio w aasooddbuonc ds Gas 
Union depot and terminal company 
MAY" ODtBIN TEE “OF, WO W65 iss sia ain oleh wee 
Wires for electricity, unlawfully stringing in, 
PONAItY”” oi 5.5.55 6a nme Gertie Deter e 
STUBS— 
Of stock certificates, as a stock record.......... 1060 
SUBCONTRACTOR— 
en: 508. LON" TAVITOMAS ty cl .eteoeewsicnre ieee omer s sored 
Jnabilaty.of ownersot ralroadetoweemros + leaner 
SUBROGATION— 


Insurance company, of, to rights of insured... .1865 
Of director paying debts of no-par corporation 


SUBSCRIBER (see IJncorporators; Stock; Sub- 
scriptions ) — 
Articles of Mmcorporation,y TO 5.6.itashe eae 
Assignment of subscription by................ 971 
Can not withdraw subscription................ 968 
Compromise WIth ous. sis Saas ass asta aie oe 968 
Conditional, to stock of railroad company...... 
Subscription induced by fraud, remedies...... 969 
ISCNOS ss nd b.0e5 one eRe eS «eae eae 1095 
Interest to, stipulation for, construed.......... 971 
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wegde. aiter IMNcOrporation «2 2.24.0) 
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calls 
When “nis yhe- MAGA fo ys sa esta ache OO 8632 n 
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after assignment for creditors.... ,1088 
enjoining fraudulent disposition of 
subscriptions by directors ...1089 
necessity for judgment and execu- 
MMR Bracke EiRs sive alaeak vee wae 1089 8674 n 
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defendants, see Liability above 
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discovery of names of subscribers... ...1093 
ECD ABG Meiers. dar stern cididis was iue Lis 1094-1100 


Ten percent of capital stock, to 
must be obtained 


before election of directors............ 8635 n 
before beginning business............. 8633 n 


before suit on subscriptions, when, 
1086, 983 8674n, 8633 n 
liability for transacting business prior 


SO Se ERIN dh ein hg FSIS es Re NE 1037 8660 n 
certificate, of, by incorporators............ 8633, 8728-2 
liability of incorporators under....... 8634 
conditional subscriptions not to be included 
NEN ASOT STRIP PIE Hc 10g Gh st < SR eee eA 8633 n 
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Public utilities commission 
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Directors may bring or defend................ 1018 8660 n 
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Between corporation and stockholders......... 946 8627 n 
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demand on directors to bring.............. 1029 8660 n 
need not be made when.............. 1030 8660 n 
TOUBL,_DEFLGY. Dene otal eee ee 1027 8660 n 


judgment for money should be in favor of 
corporation. 3... .<.canke eis paleaede 1031 8660 n 
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that stockholder’s interest is small.. ... 1032 8660 n 
BAU EPIIMND Bd eles) s oss. oo KC 1033 8660 n 
difference in terms of directors........ 1032 8660 n 
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poration 
Ph WM hues, alt, Je ene 1033 8660 n 
right to prosecute error or appeal to judg- 
ment against corporation ........... 1033 8660 n 
Creditors, for breach of trust by directors... ... 1033 8660 n 
Dissolved corporations, by and against......... 8743 
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Venue 
change of, where corporation a party...... 11416 
of suits against 4 
PRO O MONE Oni) aie dg aga Gare 11272 
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SR ae ee 11275 
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Duties and powers 
approval of articles of new banks....... 
examination of banks 
POQUEAL 5 G'S ps 5 oe wees a Ft 
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to require special reports of condition...... 

liquidation, 'd8) £0..ccseceae seen eae 

to ‘administer so0athsa.o seen ee wR AES, 
Summon . Withesseds 1 stusns eee 
proceed against witnesses refusing to 
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710-11 
710-16 


710-44 
710-45 
710-17 
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Duties and powers—Continued. 
to take possession of property and busi- 
“cide Neils Ns a en ar See ee a 


to prescribe method of keeping accounts... 
to enforce double liability of stockholders 


Evidence 
COT PENG HR MRM IR RL Re Sar BS ee STs onl seee yy. 
copies of records, ete. a9... ....6000...00,,. 


books, papers, ete., to be submitted to ex- 
PE TEME De eee lites 12s oS. ele | 


private, ete; banks. ........0....44.. 
regular 
when and how made............... Fer 


CisqualiBCatIONs: occ chs wcbes obs cad ace cc hare 
extra compensation, prohibited............ 
BOER AMM Bees 8 3 cio hiv hos occ 


Pa MING ROS Sida ex 2 hacia cates 
liability of superintendent, ete., to per- 
Son or corporation injured......., 
Insolvent banks, see Liquidation below 
MRE EDIIOD BO eee POE he on cok uc «cone cm. 
no receiver or assignee to be appointed, 
without notice to superintendent... .,. 
assets when administered by superintend- 
VU UDSE LS SE Oka rer ae 
causes of taking possession for..........., 
DIGI Ta ae ey ik a aris 
notice to holders of assets................ 
powers of superintendent in.............. 
special deputies to assist in............... 
PR ORE Te M Cie peti nc «sxe s 6. «ali chane apices 
claims 
RC a a a re 
rejected, limitation of action on......, 
MSO OF Mitta einn ck. ele etek 
objection to, by interested parties 
expenses 
ROM Delmer am wees ye te Av 
approval by common pleas court...... 
BGRCE NE ee eee os s.r oe eee, 
deposit of moneys collected............... 
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SECTION 


710-28, 710-30 


710-89 
710-7] 
710-75 


710-16 
710-16 


. 


710-28 


710-28 
710-25 
710-17 
710-29 

9720 


744-3 


710-19 


10-19 to 710-29 


710-35 
710-35 


710-35 


710-89 et seq. 


710-101 


710-95 
710-89 
710-93 
710-93 
710-95 
710-94 
710-90 


710-92 
710-92 
710-93 
710-99 


710-98 
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SUPERINTENDENT OF BANKS—Continued. PAGE 


Liquidation, by—Continued. 
injunction against, proceedings for......... 
by stockholders, after claims paid 
TNE OEINIO 2). sissies ofc sealed amet Rests ret oneteae 
continued by superintendent, when..... 
by liquidating agent, when............ 
liquidating agent, powers............. 
liquidating agent, successor........... 
unclaimed “CepoOsits: 25... mrelrratk ek) aeterels 
Penalties 
witness, refusing to. testify... <i. cc. bes xl 
bank, failing to make report.............. 
failure to comply with order of superin- 
PENGENE oni hs os cot obec Hiden 
superintendent, examiner, etc., divulging in- 
formation. <;\.4 scaaw ho sclabeint a a3 Ba tees 
Possession of banks, see Duties and powers, and 
Liquidation below 


MO, MeN ALECOT. Hie chsiretce sips cere ash Meee nee 
Private, etc., banks, act regulating............ 
ROMIOVEL: ws <a. oa es ines 36. om © Rese ae Sums 
Report, annual, to governors; 5 tej asst ses es 
Reports by banks to 

bo besmade regularly...) sisson. ois Saini 

PUBMSREION fy 0. ve AEG an eet ake tee chee 

special, may be called for by superintend- 

CHE LEN AERO EMCI Ne nA A AN Shere Micka 12-0 
penalty for failure to make..........0s0< 
Witnesses 


may be summoned by superintendent....... 
proceedings against, for refusal to testify... 


SUPERINTENDENT OF BUILDING AND LOAN 

ASSOCIATIONS— 

Duties and powers 

Peveraluy sie eel Ar eek aN eee a eek 
to make annual examinations...:........ 
as to unsound domestic associations...... 
AS. 10) foreign! Associations;..). were ee ee 
EO EeOp. YOGOTES } 55-79 .o8 Leeeen art tates 
BRATS LEPOLt VOL ch crease pet ae ee 
to receive service of summons on foreign 
ASHOCIATION akin Cee ee ee 
EGCB) coadu'ns 5 3 Ske ae EY DARE ee 
to issue certificate of authority to com- 
mence business 


SUPERINTENDENT OF INSURANCE ............ 
(See Bond and Investment Companies; Fire In- 
surance Companies; Fraternal Benefit 
Socveties; Insurance; Insurance Com- 
panies ; Insurance Companies other than 

Life; Life Insurance Companies) 
Accident and health insurance companies, de- 
posit of securities 


SECTION 
710-100 


710-102 
710-103 
710-103 
710-104 
710-105 
710-98, 710-106 


728 
741 


710-74 
12898, 12899 


710-91 

710-76 to 710-84 
710 

743, 744 


710-31 
710-31 


710-32 
710-33 


726 
727, 728 


676, 686 
684 
687 
679, 690 
695 
695 


678 
691 


9645 
9643-1, 9643-2 


615 to 709 


SUPERINTENDENT OF INSURANCE—Cont. PAGE SECTION 
Agents of foreign companies 
not to solicit insurance, without license. Beis 644 
non-resident, license refused when........ 645 
eePiravion Of “licelise.. 2... . 2... be Lea 667 
Appointment and term...................... 615 
FeO a Ble oD Irie x reeks aloe 5g is os acs « & US GM 616 
Banks, to give information concerning com- 
panies, on request of................. 627-1 to 627-3 
Certificate of, as evidence..................... 624 
Certificate of authority to do business 
to De renewed annually: 2... 0... scewieea.. 646 
PAG LE Chen Naas OR. 89 aaisity/ cw aoe be bok 646 
discretion of superintendent to refuse... ___ 646 n 
RE OIE OU a tee elec c/o! ood, wl ih . 667 
foreign company, of 
to be filed with recorder and published 647 to 650 
Publication (report “Of... ..6 <2. dvi, 651 
publication, penalty for failure to make 652 
publication to be approved by superin- 
PAD GEEE f n'nry Sus Hodis. Sud vik? Sp seey 653 


revocation of 
for reinsurance in unauthorized com- 


Pe rmClaa botetnpniee <1<ini aecrrhoameiens cake 5441 
of unsound company.................. 635 
PTL UCU STE) a err 5441 
Clerks and experts, employment of............ 622, 623-1 
Deposits, see below Securities 
Deputy superintendent ................cc000. 618-620 
Discretion of, to refuse agent’s license.......... 644 n 
Duties of 
vested in Department of Commerce...... 154-39 
HCG ICID 9 5c eae re 617 
to examine companies, annual lve. ace Senos 625, 626 
as to unsound companies................. 628 to 633 
to notify attorney general, when impaired 
Papua) Tot) Testored...... 1.2.4. ee Laws 633 
to make annual valuation of life insurance 
NC ae ted cl: A A ee oe ee 636 
to deposit securities with state treasurer... 640 
to issue certificate of authority............ 646 
to approve publication of certificates... ... 653, 652 
on discontinuance of business 
life insurance companies............. 655 
PEE PCOMIBTION oa. oic ais < nie svare.n nic « Stix 656 
to furnish blanks for annual reports....... 659 
record of acts and proceedings............. 671 
annual report to governor................. 671 


to imspect companies placing risks through 
unauthorized agents, or reinsuring 


in unauthorized companies....... 5442 
expenses Of, Imspection..... .. s+ 2.0 ssa 5444 
Employers’ liability companies ' 
foreign, deposit of securities by........... 9510 
WMPOROE, Cae cc Gia eho aes ord vss eos soe e oe 9591-1 to 9591-4 
Examination of affairs of companies........... 625 to 627-3 
may require information from banks....... 627-1, 627-3 
Went PUDNGALION. Of. 045 <2 enw ne ween ea. 626 
REET MO te cates acid < ae ks « SARE Sd SG 627 


when made at request of company... .. 627 
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SUPERINTENDENT OF INSURANCE—Cont. PAGE SECTION 
Experts; “enrployment. 10830 4 6's 4 sos BE 622 
ORS. 2 5 ttle alisha 52s CRO ee 657, 704, 5444 


Fidelity and guaranty companies 
deposit of securities 


domestic. company <2... 02 ook 4 aeeeranes 9568 
LOLEIgN COMPARYs 2. £5 cco tenes aces 9569 
Fraternal benefit societies 
organization, duties on 4. j.0s8 So eat 9473 
approval Of: merger’ Of ing ccancsnwanw holon eS 9475 
superintendent to be appointed agent for 
BETVice Of {PYOCRHE. Asn wwatnnde ew S elles 9478 
constitution and laws, copies to be filed with 9473, 9483 
license 
domestic - society .iuias .eeann awe Lilien 9473 
TEVOCREION VG. 64) ys a eee 9485 
foreign society tian ws Waar ees eta 9477 
SUSPENSION is Fix wsls pen ERE e Ue 9488 
TOVOCADION Me se eroeri es Sree ree 9490, 9477 
existing rs0clely ayn gee. Sos Ha 9476 
annual statements: 16.20% Sak Savennn dhe 9484 
duty, where deficiency exists.............. 9485 
examination 
Of: PAGMIEREIOS BOCIOE a i omnhita cen ceeears 9486 
Of Lordignh::BOCIEbY:. «:2.41 sin eee ea an 9488 
nO ‘publicity! pending svi wsieseoue shins 9489 
Instruments executed by, may be recorded, and 
admitted in evidence... ...6..s6.000 0% 624 
Insurance companies other than life 
license 
MOMCSHIC! POMIDREY \ snes Gert + mene 9522, 9523 
lereign ‘company ..oets so oe ihe ak ee 9559, 9562 
TRDEWAL: -cawod sand wkene wren ete 9567 
statement or report 
BEBE) ois 5525 bs dics ed og eek 9590 
Bpecial, ice .Sitia RFE teeta Hoxee 9591 
as to employers’ liability... .c...:.5.%. 9591-1 to 9591-4 
by-laws and regulations to be approved by.. 9517, 9522 
mutual fire insurance companies 
RO: co: isin A RNY, RRR Onda ne ee 9525 
PROQNBS sig ved ou -sestcirada git ete Taare OA ne 9526 
burglary and robbery 
certificate of authority si s.i0.h sw. bade 9637 
TOHCWRE . Sh. cnivantdu are 6 Selene 9641 
TEYVOCHEION - niin wonnnielne dee EEE 9642 
annual statements: ..i.48655d0% oe eo we 9641 
credit guaranty 
deposit. of .securitics ...o~ «3 hoses Oo» 9624, 9626, 9631 
certificate. of ‘authority... 5. ....000 65% 9625 
annual -statemeriti¢ . t ekenen, ec ee 9629, 9632 
toreign .0 6a. Aree cae eee 9630 
Oxamina tion Sr. Svs ce poets eanee Lee 9633 
mutual protective associations 
certificate of. authorifys .v.5ic.. ess. 9599, 9600 
Buna StALOment ce. aoe ae ene 9602, 9603 


Laws relating to 
applicable to what persons, corporations, 
BGs. "5. hukwac hae mn eRe sb en rene 670 
penalty for violation of.u, ov sseuwcerene 672, 673 


INDEX. 
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SUPERINTENDENT OF INSURANCE—Cont. PAGE SECTION 
License 
agent of foreign company not to solicit 


WRUNG WEIN ay as x nds aw we ens 


TOVOCAtION OF ise ces os 

Life insurance companies 
legal reserve 

annual statements 

domestic company ............. 

ROTGIQH COMIpany. ... .. s.a. : 

as to participating policies....... 

by company organized without 

WN MIS Ale ct Be oh wh gk oe x Oe 


CLES Coa i ee nn’ 
POUEEORE MOT Sos x.yayadenbean caniad 
foreign company ............<.. 
company organized without the 


BS Ole: Sasi 0 2 sods ey cia ttgea 
license : 
domestic company .......... : 
foreign company ........ oc nares 
company organized without the 
2 CEN a ne ee Seng 
agent of foreign company not to 
SOMeit “without... e.s2ke.. 2 


amendment of constitution or by-laws, 
to be approved by.............. 
examination 
Cxpenses Om 52... 26% See Sy OS ie: 
annual statement 
domestic associations ........... 
failure to file, forfeiture..... 
accident and health association. . 
PORBION Vassaciation§ 6... .scieond. 
failure to tile, revocation of 
AUGROTIEY 2a eves SR es Oe 
foreign accident and health asso- 
SI Oe tm aah, au aie de aN 


certificate of authority.......... 
Revocation’ %./). ac. . Teac ou 
DOCU EIN nS. tes G8 | iy Ses 


certificate of authority.......... 
OMOGHBTONG: <ne ch ee ee wae ee : 

bond of health and accident association 
bond of accident company............. 
deposit of securities............. : 


644, 9365 

644 n 

645 

667 

617, 635, 9592-16 


9363 
9370 
9386 
9374, 9375 
9346 
9348 
9349 
9347 
9347 
9367 


9349, 9350 
9365, 9372 


9377 


9454 


9435, 9436 
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SUPERINTENDENT OF INSURANCE—Cont. 
Live stock associations 


certificate. of authority... sain seis 
POD SW paises) oee sleet onsen each otieh oy ewectaueal Per 
CHUMP Nya ehR ARN ah eae A sano nld aa 
DOHAULGY: ys: <-nici mlopare eta ciele tert grat see Peratapede ate 
CRAM UO geen corns s,s eric) ono) aeonenek etal cette 
BORG OE) LPERSULEL, 255) i ors ncn asleroanaery arsterarcieh 
Newspapers 
publication of. certificate iN... ..aleres sss: 
of general circulation, what deemed........ 
circulation, certificate and approval of..... 
Policies of life insurance 
valuation of, to be made annually......... 
foreign official valuation, when received.... 
Powers 
vested in Department of Commerce...... 
over sales and subscriptions of stock....... 


to examine affairs of insurance companies. . 
to examine officers and agents under oath.. 
to require information from banks......... 
UUSOUNG, COMPANIES, AS eCO.deks eretdeitele stein ents 


to order impaired capital restored..... 
to issue license, when capital restored 


Ligwida tion, PrOCEGLIN OE: i 9. as seine are 

to compel attendance of witnesses, produc- 
GYON: <OL DOOKS, NObG..i 7. yoann cre tehote ates cist ons 

to administer -oathsi... 4. esos tee reas hoes 

HOM TAVOKO INCONSERY wry shale temrett east on boaetiere 

as to return of securities deposited......... 
under. Tating DUTeAU AaClc cn suemenris tne 
ATA TITCHTIONS 2 4.1. sie nals p cee oo Ee ene ote ae 


Reports to 
blanks for annual, to be furnished by...... 
by foreign companies for excise tax........ 
IREPOLD Of. tO. QOVERNOL 4) va anu emcee ts ante 
Securities deposited by companies 
GENOMINATION. fisher er sk Peis e ten eee 
held by state treasurer, delivered how...... 
collection. of claws from. ove 5 aescn eee 
return of, on discontinuation of business 
life insurance companies.............. 
other companies. Cjteo jaune eee sige tre 
of foreign companies, taxation............ 
Unauthorized insurance 
on property, when and how permitted...... 
Suppressing facts from, penalty............... 
Unsound companies, duties and powers as to.. 
WV T OCI sine: 0 sip «0s ict Aide ney thd oP IEE aed sd ROD 


SUPERVISION— 
Or corporations, by etate, 5.) inc pees bo eee 


SURETY— 


On bond. of. secretary, liability..< <.%. «5 «= as400 1048 
On bond of treasurer, liability................. 1048 


SECTION 


9617 
9613 
9613 
9614 
9615 
9616 


648 
649 
650, 653 


636 
637 to 639 


154-39 

6373-19, 6373-12 
625, 626 

626 

627-1 to 627-3 
628, 629 
633 to 635 

628 

629 

634-1 to 634-8 


623 

626 

617 n, 635 
9592-16 

655, 656 

9592-6, 9592-11 
9592-14, 9592-16 
615 


659 
5432 to 5435 
671, 634-7 


640 
640 
641-643 


655 
656 
5437 


660 to 664-3 
13141-1 

628 to 635 
621, 622, 623-1 


400 Const. A. 13, § 2 


8664 n 
8664 n 


INDEX. 
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SURETY—Continued. ( PAGE SECTION 
Power of corporation to become............... 959 8627 n 
May have receiver appointed for corporation, 
when RNS Eee sho! Bis hal 535) s9%el's) aie, « Meet Wee OLS) 11894 n 
re COMMA NIEO ieee s oalcakecasy lat 9510 
9568 to 9573 
(See Insurance Companies other than Life) 
PIODGG EMOCULCO DY oats isons. sic eucn ee ocuuls 9570 et seq. 
SURPLUS— 
Profits, dividends to be declared from.......... 872 
Defined, in banking code................ 0... 710-1 
SURRENDER— 
OT ce a es ee er 8738 to 8743 
Of corporate franchise, quo warranto for acts 
ORDO ah a aid wy a § CHAE 12304 
SUSPENSION— 
Of members of corporation not for PFORE Sy ys: 1006 8653 n 
SWITCHES, see Side Tracks. 
ST Nc FOr ke er er 
Members or subscribers, diability: “of; ../eerian 100 
Forms of agreements 
NUE OUT e <OS SS een ore meter 322 
ULICIC Se ys yl22 2 ee rr ne Re Pe 331, 333 
TAX— 
(See Tax Commission ; Taxation; Public Utility ; 
Franchise Fee or Tax; Excise Tan ; 
Banks) 
OtIONG 5 CGe PECOVER. eo k bs i.e doivvcisdare ov node. 5492, 5523, 1465-9 
MPOTIANCG, OF DSW eT OtO Soo sie cecceaisincobn Gd outed x 45 
Compromise Of Gladme £OP «iver occ es doe ded snc, 5524 
Excise, of public utility POMP ANIES « are)sccrs ie nla ais 5462 to 5492 
Franchise, of other corporations............... 5495 to 5520 
Property, of public utility COMpPaNieS... 6.25... 5420 to 5431 
5445 to 5459 
Property, of other corporations................ 5404 to 5406 
5370 to 5372 
Injunction against payment of illegal, stock- 
holders’ suit in federal court.......... 942 8627 n 
ECO CTS ig oe i na cele 5506 
Non-payment 
cancellation of articles................... 5509 to 5513 
NI hag sin a-n,9 spine esi at 0 5491, 182, 186 
5414, 5507 
Refund of, assessed by mistake................ 5517 
Valuation, less than actual, not enjoined, al- 
though discriminatory and unequal.... 5412 n 
TAX COMMISSION— 
(See Taxation; Public Utility; Railroads; Ex- 
cise Tax; Franchise Tax) 
1 Ra ee PT coe dike ssl ere POR 1465-1 to 1465-36 


5415 to 5431 
5445 to 5525 
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TAX COMMISSION—Continued. | PAGE SECTION 
Act—Continued. 
tax” Commission. created. .45.. 3.c huge oa toe 5445 
independent’ sections. ai1.caisnhis ea onaernens 5493 
GENNIGHOUS “108 Sreict «<5 /hcs.s eae ea OE 1465-36, 5415 
to 5419 
POMUPIRSION } —- c's choels ae are ead 1465-36 
commissioner pasha deli Bae eee ee 1465-36 
pubine wility, i554 an eee eeeu eee 5415 
CX PERE COMM OT veneer eines Cie ienet een tenae 5416 
telephone: company 120. aeeeueoe aces 5416 
telegraph companys ..<ca area wk. 5416 
Bleeping car company 2). ae.e tee 5416 
freight: line: conipany <ihakhacu sheen ae 5416 
equipment conipany: cnc oss 5416 
electric’ Light. company... ates ee 5416 
PAS COMPAN yew anit Rename roche ace 5416 
natural. pas Companys jcc doe ts. Cee 5416 
pipe: line scompany sins katoys vie nie eero 5416 
waterworks company + +9.s.4..6ninaG shies 5416 
messenger )/COMPANY | 652 Wseenal. weak 5416 
AIBN LLOOMn RNG Gy witicnt ole eaves tron eran 5416 
union. depot-company s>....4.5... sehen ee 5416 
water transportation company........ 5416 
Heating .cCOmMpERY . <dccs sabes saeodent 5416 
cooling (company. 34 wi Rie osete. ace OY 5416 
street, suburban or interurban railroad 
COMPANYS ncitharcus tea areie settee ee 5416 
TRUONG | COIGPINY . base oburnnie owe ng 5416 
PEODORUY. Feiaatens cis cn cbsccreh Rtn emt ube c eaeee 5419 
PIONS TRCOINGS - = «die + no ama ntaW eene.s: eee 5417 
ETORS \COTHINRE-*.'Siud «pore eee fhe wae 5418 
Actions and prosecutions 
injunction against commission............ 1465-31 
on behalf of commission...... aiken 1465-32 
mandamus on behalf of commission........ 1465-32 
to recover excise and franchise taxes....... 5492 
injunction against transacting business after 
cancellation of articles............... 5512 
quo warranto, for failure to file reports or 
AR GARER oils 4. Skane Oa bake tam 5513 
to recover penalties from foreign corpora- 
KAOOS) 4c Fs weie-nodinh ¢ Seal kewl tie ee 5523 
Agent of 
investigations may be made by............ 1465-14, 1465-15 
1465-17 
penalty for divulging information......... 1465-16 
Certificate of, that all reports made and taxes 
paid, required before certificate of dis- 
solntion- filedy, 7, actrigiee ema eee 5521 
Consent of, required to transfer of stock of 
decedent on corporate books......... 5348-2 
Corporation 
information from, on request of commission 
required. WA. 427 is.dhe see ee 1465-18, 1465-19 
verification of ,<... /.twphsaye aia 1465-20 
Dieoiks > £06 « 5u.caunace eee ree 1465-28 


power of commission on failure to fur- 


nish 1465-29 


096 ORs AR Syeie 6 is Cie OLE Uk) Sy/elie ie, eS) Sere 


INDEX, 
TAX COMMISSION—Continued. PAGE 


statement to tax commission 
MEMNUCH AKO, oe ; 
hearing as to 
correction of 


Wes SRURORAS,. <A vrdis she Sen clit ton 
by street, interurban or suburban 
PAMEORGR Wu 5s Soy Eee ye hed 
gross receipts determined......... 
gross earnings of railroads, street, 
ete., railroads determined... .. 
gross receipts or earnings 
RenminD, BS) tons 6h. Gh. te Oe 
BGRECORONA. 5.4 cde ayn Saleuile yc 
certified to state auditor............. 
amount of tax 
Menerall ware Liles. eel a ee 


street, suburban, ete., railroads.... 
express and telegraph companies. . 


railroad companies .............. 
pipe line companies.............. 
LGU TE MEN hd di gna els d oie Walshe 


ouster by quo warranto.................. 
what corporations subject to...... es is 
Franchise fee or tax (Willis law).............. 
effect of low capitalization on......... Se 
ORAS? ONE al) a a 
does not affect PROPELUY” EAR: "lew shee aici 
company incorporated in several states..... 
receivers subject to, when.............00. 
corporation not “organized,” liability for... 
public utility, insurance, ete., companies not 
COI AGE? Wt rr SFR So Sabre 4. 
as a priority claim in bankruptcy......... 
is for year ensuing, not prior to, report.... 
hearing as to basis for...... 0.0. .0s.00cea en 
eet Ne ss ds wn, 0-4 nis ecb wid de 
Bee Oe ee ls ony x ob vised om oc cesae ale 
SER RT EN iin. ok os Si DERE 
exemption from 
of certain corporations........... sees 
dissolution or retirement from business 
without certificate does not exempt 


bo 
~] 
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SECTION 


5490 
5494 
5450 n, 5485 n 


5462 to 5464 
5465 
5466 
5467 
5468 
5469 


5481, 5482 


5483 
5484 
5485 
5486 
5487 
5488, 5489 


5509 
5510 
5512 
5511 
5513 
5525 
5495 to 5520 


5495 n 
5495 n, 5490 
5495 n 
5495 n 
5495 n 


5518 
5498 n 
5498 n 

5504 

5504 

5505 

5506 


5518 


5520 


2612 
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TAX COMMISSION—Continued. 


Franchise fee or tax (Willis law )—Continued. 
failure to make report for, powers of tax 
commission 
penalty for failure to file report 
first report, of new corporation 
first report, after increase of capital stock.. 
first report, after consolidation 
corporations for profit 
annual report to commission 
BMOunt -Of TCC.OPHUAX socials . etn < cere seas 
amount where subscribed capital stock 
exceeds issued stock 
foreign corporations 
effect of plural incorporation 
annual report to commission 
Ohio proportion of capital stock....... 
method of computing 
investigation as to 
effect of erroneous compliance 
Bmount,.of Teor Had ian sc Wie ae + velar 
Hearings, investigations, ete. 
testimony taken by agent 
COD OSITIOMS? a ecucs cetssxaratehs-cler cuoy themes eM tet Pee 
transcript of testimony taken by stenog- 
rapher> aseevidencey . ns. ere ee 
as to correctness of orders, valuations, ete. 
Injunction 


cee mS eee e mw ahele ws ese wiles 


Cre ee Rs Shite Ms 


not to issue suspending order of.......... 
may issue, in behalf of commission when... 
Invalidity 
of tax on one class of utilities, ete., effect on 
other wclasses) <4... le) aitesnee ek coe 
Orders 
disobedience of, contempt, procedure....... 
BOLVICE OT cciwrsre daira Si, weet en GR a oe, 


notice from corporation as to acceptance... 

hearings as to correctness of, review, etc... 
Penalties 

for transacting business after cancellation 


OF ATEICIER |. <2 :«, 3's 8. eer ee wie 
on foreign corporations, remission of...... 
COMMPTORDIBE OL» . 05.5. andmss vBiawinle pir sa ete 
effect of extension of time on.............. 


for failure to produce books, ete........... 


for non-payment of property, excise or fran- 

chise e008 <y.57 990i w avin tien my ota ae 
for failure to. Ble: report. cat neh aew iin ahen 
violation of act, failure to obey orders, etc.. 
false return of. propertyy) a7 300 055.s ke en 
each day’s failure, a separate offense....... 

Powers 

to inspect books of corporations........... 
to examine corporate officers and agents.... 
to require production of books, papers, ete. . 
delepation. of:fto: apent.. .....eee meaner 
to administer: oaths, jo. ota ean nes ne oe 
to require information from corporations... 
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to procure information, on failure of cor- 


porations to furnish................. 1465-29, 5461 
of former state boards PraNped ate see 1465-33 
to require transcripts of local records, etc.. 1465-34 
lo remit penalties on foreien corporations. 5523 
as to compromise of claims for taxes, pen- 
PRC MOU CIR ok aks. vive Mecmionee . ox 5524 
where public utility or corporation fails to 
make report or tax return............ 5461, 1465-29 
Refund of tax or fee assessed by mistake....... 5517 
Reports to 
ORC Gio Act ae rar a re ie 1465-28 
PO De MACS On-LEquest.. ow. viecescreacs boccn. 1465-18, 1465-19 
[OTE SE be OM ea rc art a 1465-20 
CAUCMGION Of TIMG TOT cs secede cae dee en.: 1465-28, 5516-1 
of campaign contributions................ 5522 
failure to make, powers of commission..... 5461, 1465-29 
Secretary of state 
cancellation of articles by, for failure to file 
BOOMS SOU tit nc aie) vb oad os ned eenn 5909 
reports of new and dissolved corporations, 
CULES 9a of 2 ii enn te anna 5514 
information to from county auditors. 5515 
Taxation of property of public utilities, except 
express, telegraph and telephone com- 
panies 
COME PU UIOMAEY ak. si.) < «aad glenidels. oe ete 5450 n 
statement by utility company............. 5420 to 5422 
assessment of valuation ................. 5423 to 5425 
NeAPMg aa tO Valuation ;.<-. secs ac oa. aan 5426 
SOLTECHON. OPA VAIUAGION «,, «> sfesins Se sc clsie coke 5427 
deduction of property assessed elsewhere... 5428 
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MOIS UIOM Me ra ek» oc via 1044.9 Fess ares din 5429 
apportionment of value among counties 5430, 5431 
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Bor men Or CE 5 scalayies @ gk cialh wand ie a7 5445 
apportionment of value of other utilities 
amions coumbies: ......22..-. ae oe 5446 
apportionment certified to auditors........ D447 
OMenye ON TAS CRDNERLO. 5. cc cc cdc oie 5448 
Taxation of property of express, telegraph and 
telephone companies 
statement to tax commission.............. 5449 
Sg ORE BEBO «oy one nl ait ny eps) ax boo ik 5450 
constitutionality of act................ oe 5450 n 
assessment of valuation.................. 5451, 5452 
ORT MG OSE Sst ace sie 4 « dures bids 5453 
COTE CGCION ROL on Ch a.niaveidn ue 6 s ene tons 5454 
deduction of real estate.................. 5455 
apportionment among counties 
telegraph and telephone companies.... 5456 
€XPTESS COMmpaAmes” ... . .. 28.0 sicko eacel ors 5457 
apportionment certified to auditors........ 5458 
SUEY OM tee OUBICRLE: sc 5... venice nak 5459 
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not made by corporation............- 5461 

Witnesses 

fees and eXpeNS@S.i5..2 sss cesses ee asec 5466-1 
depositions: \...5 stab -eue Ses: se sa ete tee 1465-25 
transcript of testimony................--. 1465-26 

not excused from testifying because testi- 

mony may incriminate..........%...+- 1465-27 
immunity from prosecution............... 1465-27 

TAXATION— 
(See Tax Commission; Public Utility; Franchise 
Tax; Excise Tax) 
As a disadvantage of corporation............ 8 
Avoidance; of high rate Of. 445 bas Sicsse vc te eves 45 
Excise tax on public utility companies......... 5462 to 5492 
Franchise tax on other corporations............ 5495 to 5520 
Property tax; public utilities..... 0.6... cs058s 5420 to 5431 
5445 to 5459 
Property tax, other corporations............... 5404 to 5406 
5370 to 5372 
Pederal icapital istocke taste fen. cn eee 2256 
Banks 
definition of: “*bank;?“bankér? his <cncus. « 5407 
shares of stock in, to be listed and taxed... 5408 

LALO Ma Dams: Ma ce. cpeete ene ieee wis 5408 n 
POal Estates, OL... pctcer. wots eek ctononee ous eyaue thoes 5409 
shares, valuation by auditors. oi 0.47... 0 5412 
deduction of real estate from value of shares 5412 
other deductions unauthorized............. 5412 n 
shares: of ‘stock, tax ‘a lien: omisis.5, 05 as 5s 5672 
shares of stock, duty of bank to collect tax on 5672 
shares of stock, penalty for failure of bank 

bo eollood JA) sees tee ese 5672 
shares of stock, lien of bank paying tax on.. 5673 
list of stockholders, to be kept............. 5410 

open: to taxing ollicers is seis «sons eas 5410 

to be returned: by: cashters i... ...64 5% 5411 
return, contents, by whom made........... 5411 
return, failure to make, powers of auditor... 5413 
TOvUTIL. Lalses: Penal bys. eie meee a ee arene 5414 

Corporstenproperty, «Gi. eee ote ana eae 402 Const. A. 13, §4 
Crimes and offenses relating to 
officer of corporation failing to make reports, 

OSNIbIG HOOKS, eter nee re creer 12924-1, 12924-2 
violation of tax commission act............ 12924-3 
{else return ‘of “property .5 tee sa ee 12924-4 
each day’s failure, a separate ‘offense....... 12924-5 
officers, agents, ete., of railroad or public 

utility, failing to appear and _ testify 

before appraisal boards, etc..........,. 12870 to 12872 

Exemptions from 
ponorally c.0%7i'65 A tek ett oe oe aaa 5372 n 
stock in Ohio corporations................ 192, 5372 
stock in foreign corporations.............. 192 
sexret docieties, pertain, “yeas 22 sure 5364 
fraternal benelit)/funie.t-o7.. dan = eee 5365-1 


benefits of fraternal society............... 9482 
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Foreign corporations 
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annual franchise tax, see franchise fee or 
tax below 
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personal property, where listed............ 
SPOOR TA VSG aries ods iea Ue 6a eee 
Forfeiture of franchises, charter, etc., by failure 
to file reports and pay tax 
cancellation of articles by secretary of state. 


transacting business after, penalty......... 

transacting business after, injunction against 
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amount of 
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par stock corporations .......... 
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report to tax commission 

by corporation for profit... ...6Ceen w 
by foreign corporation................ 
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failure to make 
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cancellation of articles and forfeit- 
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compromise of penalty............ 
powers of tax commission......... 
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not subject to. 


as a priority claim in bankruptcy.......... 
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9173 
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9175, 9176 
9178, 9179 
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Defined, in public utilities act.............-..- 614-2 | 

in tax-commission actit , aie). Steere chee 5416 | 

Dispatches | 
duty to receive and forward............... 9182 

over other, lines ety. Wea eter eee ter terete 9182, 9183 

penalty for refusal or neglect......... 9182, 9183 
transmission of 

order, preference to certain messages... 9185 

when line out of order; duty of agent... 9184 

negligence in, liability................ 1538 9182 n 

forged, penalty vous. cee caine eae aie 9186 . 

discrimination in, penalty ............ 9182, 9185 | 
delivery of 
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liability for delay or non-delivery...... ; 9185 n, 9182n 
agp ot) a eee re, aera erg eames a 9185 
forged, penalty for transmitting........... 9186 
receiving and transmitting for other lines... 9182 
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application of certain laws to............. 9192 
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transacting business, when taxes unpaid, 

DenalLy s..- sasw 4 wale we ae ee. 13415 
prosecution of, for forfeiture. 0. j..0)..54 5% 610, 61] 
divulging, delaying, ete., dispatch, penalty.. 13388, 1338¢ 

Franchise in streets and highways 
agreement with municipality....... 1523; 1533 9170 n, 9178n 
appropriation wf seus Uti mene sees 9178, 9179 
outside of municipalities........... 1536, 1524 9180n, 9170n 
Liability 
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CISPAtCh.a LU sil apie tte ee eae te eee 9182 
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dispateh fe sais ace eet ene or eee ee 9182n, 9185n 
contracts; limibing validity 1. a-nnt- vm ele te 1538 9182 n 
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over railroad tracks, construction........... 8975, 8976 
1D SUT COUS 4c. Searels ee ee OS es ne 9170, 9180, 9178 
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from land owned by corporation....... 9187, 9188 
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by elevated or underground railroad.... 9143-1 
location, interfering with other lines, pro- 
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municipal regulation of construction....... 3637 
joint ownership or operation.............. 9171, 614-60 

614-62 

Message, to be sent for delayed passengers, pen- 
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POE EIN as wir gt 359 deyos sca. 9170, $171, 9178 

to install district telegraph or messenger 
EEE 2 sos veal in. Poe 1522 9170n 
to acquire, lease, BANG s Si. aro eye oi 9171 
to appropriate property..............0 777 9172, 9173, 9178 
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Pee CR IAA hav 4 <a lenis is ou Kum onl, 614-60, 614-62 
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Probate court 
appropriation proceeding in, to obtain use 


re rte Wits A. Lischa isvsdid oeticce 6a 9178 
Prosecution of, for forfeiture............... 177 610, 611 
Public utilities commission 

supervision and control by................. 614-2, 614-3 
are “public utilities” under............_ |. 614-2 
list of officers and directors to be furnished, 602 
notice to, of changes of officers......,.,.... 602 
POPE RR RE BIOR Bedlee 5. vo va od a sc aeeea teak 614-21 to 614-23 
Railroad company 
appropriation of property of............... 9175, 9176 
removal of telegraph structure from land of. 9187 
Rates 
schedules to be printed and filed........... 614-16, 614-20 
mist. be reasonable....................... 614-12 to 614-14 
power of commission over................. 614-21 to 614-23 
Right of way, exclusive, prohibited............ 9171 
Stock 
Tee SS Gs as. s.s s U8 BR Send 614-53 to 614-55 
of other companies, power to acquire......; 614-60, 9171 
Streets and highways 
construction of lines on .................. 9170, 9180 
within municipalities ................ 1528 9170n 
outside of municipalities.............. 1524 9170n 
appropriation of use of street, in municipality 9178 
compensation for use of................... 9179 
SRR OUND, y Suslachia Anau, on 1525 9170n 
conflicting rights of street railway, in... ...1525 9170n 
abutting owners, Riga Sty 6. be. 26 ae ak wae 1526 9170n 
Taxation of 
re Gt Me ym, acs ciate aiciela’. Sec 5449 to 5459 
SECS oe C0 rr ithe 5485, 5470 to 5492 
payment and collection ................... 5675 
agent not to transact business for, in default 5676 
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railroad not to transmit messages for, in 

BN is dacs arncae Ga Me 5677 
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Telephone compan 

duty to receive and forward dispatches..... 9182, 9183 

chapter on telegraph companies, applies.... 9191 
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Underground conduits 

as an additional servitude................. 1526 9170n 

franchise for 

within municipality .................. 9198 

outside of municipalities.............. 9170-1 


OE MORTOR EGR SARC AMI TE ols Sood de bc 9197 
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PAGE SECTION 
TELEPHONE COMPANIES— 
(See Public Utility; Public Utilities Commis- 
sion; Tax Commission; Telegraph Com- 


panies) 
Abutting owners 
rights and remedies ....... 0.22.0 eeee oes 1526 9170n 
estoppel of Yrily >. 2S, See iets als eee 1527 9170n 
remedy of company against..........+.... 1527 9170 n 
Appropriation of property, by 
atid bic eGyis Ses ek gees ie ne eel Se eye 9172 
land lying in more than one county........ 9177 
buildings not to be interfered with......... 9173 
land held by another corporation........... 9174 
land of railroad company. <......=.0>. 2000s 9175, 9176 
USB: .OL StYeets: cicceenls Get meee tar ee 9178, 9179 
after removal from land of another cor- 
poration: Vw ieee ad eres tee anteee ct 9188 
limitation on power -O£ +... 5. ss seeewe es o> 9173 
Articles of incorporation 
termini, ete., must be specified in.......... 925 8625 n 
forms of 
Jong. GISGANCOW. sisi si-torsmielcitersitehe me koe 150 
locals «bi a sactic sie eEN yon otis 151 
SUG) «cies vse syaohahelein etter a tetathete teh a terete 151 
Bonds 
issue of, void unless authorized by commission 614-53 to 614-55 
COMMON \CHYTICTS; ATO ss 1. rom aver rete omnes toe 614-2 
Connections and joint use of equipment, power of 
COMMISSION FO OLAEL 6+) wide wviirerae nape 614-63 
Gonsolidation) %. sss anun cee eins arlene 9190 
ApPPLoval OL (COMMISSION eae eee ee 614-61, 614-62 
Contracts 
between local and long distance companies 
for exclusive interchange of business. 1528 91710 
providing for discrimination in service.....1529 91710 
certain, between companies, void, unless ap- 
proved by COMMISSION wwii ome see 614-60, 614-62 
County commissioners 
franchise for underground conduits........ 9170-1 
franchise for line in highway...... 1524, 1536 9170n, 9180n 
Crimes and offenses relating to 
INGUTINE: POPC lye Ol! «swe. tee lee <p nee 12511 
divulging communication: «<0. 60 06. sus w 13419 
entering private premises without permission 12530 
unlawfully stringing wires in streets....... 12644 
erecting poles in cities having subways..... 12645 
tappiag s Hne- :.. ir <56- esas tatdates rire c ee aa 13402 
Defined, in public utilities aetins vii. 2.095% 614-2 
in tax econmnission 006, ..ipns aetoxneeinnk nee 5416 
Discrimination) . «2 «niwaswe oe ah eee 9182, 614-15 
contracts. providing Jor. aviiiews¢ t'sc evn anne 1529 g171n 
duty to furnish service without............ 1544 9191 
Franchise in streets and highways 
agreement with municipality....... 1523, 1533.. 9170n. 91780 
Appropriation Of ....4i.wsmekibeiemoas ceeeee 9178, 9179 
curative. act..a5 .t0.......0-0sajpismsie tere sl Pree 9197 


unused, not to be used in competition with- 
out certificate from commission........ 


614-52 
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TELEPHONE COMPANIES—Continued. 
Franchise in streets and highways—Continued. 
quo warranto, as remedy for wrongful use 


WE Cos a like oN ved oe ee PEOO 
outside of municipalities........... 1536, 1524 
Liability 
to employe of other company using poles 
ee cr. fsrs) ava'crarécers de ose eek ale 1525 
for injury caused by pole improperly located 
RLSM UMM MERCIA Sole dirctors si oye daveb i 4 oth uae 1526 
POMPEU EEO RITEES sy 2. ce. ks a bee bo babe 1531 
Lines 
over railroad tracks, construction........... 
OS CC ls ee er ar 
CC REUGU SE ye ar rr 
PaUClHedten ret let ses vids chk ew cubase 
removal or change of location 
WCIPCOMIOCUES cic os ewok eeee. 1524 
from land of another corporation...... 
temporary, to move building across... .. .1525 


by elevated or underground railroad... 
location interfering with other lines, 

PISO UE MRED or? caegsevhrwn cs stared ke eew dol 
repair of, when other companies may enforce 
continuous, power of commission to order... 
joint ownership or operation............... 
extension into territory occupied by another 

company . 
municipal regulation of construction....... 

Long distance 

connections, power of commission as to... 
exclusive contract with local company, va- 


TGV ws Vas 3 ov akan koe Ries 1528 
Mfortwages, secording, ete, ....- 6. .5 05 ccc ceeene 
Municipality 

RCRA TESTS 3) 05s a rr 15235 h533 

OWED BUOm TOE TAGES ye. wc oe eo ace tra ere 1523, 1544 
POS JOMNUNISS GEMat Oh. 516. ns. 6 acuce se ow eos 1524 
Powers 

CMS UP OUI GE UNOS co... ns es a no, 0:k 8 sco 

HOPaACh Minewmleasewtete: “lines. ...-. 2s. ces oe 

to appropriate property .................. 

of telegraph companies, have.............. 

to engage in telegraph business............ 1543 

BO POMISH elOOEE IG TNE. oarascia street's ne wees 1543 

POSTON U FCRUIMAEION Sc vie cas cay ys as Dees = 1543 

to lease, purchase or operate plants of other 

GrERU RAUNT COM aera Sc ohn ck <-clais sneer g «ers 


Probate court 
appropriation proceeding in, to obtain use 
RESECTION yh con 5 5 a:d < otsye a1, a nimwial « eine 
Public utilities commission 
supervision and contro] by................ 
are.-publie mtilities” under.........-.+--- 
connections between companies, power to re- 
quire... 
certificate of “public necessity” from, when 
required. for construction. ........-.+. 
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12304 n 

9170 n, 9180n 


9170n 


9170n 
9173 n 


8975, 8976 


9170, 9178, 9180 


614-60, 9171 
614-60, 9171 


9170n 
9187, 9188 
9170n 
9143-1 


9174 

9189 

614-63 

9171, 614-63 


614-52 
3637 
614-63 
9171n 
8706, S707 


9170 n, 9178 n 
9170 n, 9191 n 
9170 n, 614-63 


9170, 9171, 9180 


9171 

9172 to 9179 
9191 

9191 n 

9191 n 

9191 n 


614-60, 614-62 
9171 
9178 


614-2, 614-3 
614-2 


614-63 
614-52 
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TELEPHONE COMPANIES—Continued. PAGE SECTION 
Railroad company 
appropriation of property of............... 9175, 9176 
wires over tracks, construction............ 8975, 8976 
Rates 
schedules to be printed and filed........... 614-16, 614-20 
must” be reasonable,.sis 4. ten awnh (mia 614-12 to 614-14 
power Of COMMISSION OVET is... oar sce enn 614-21 to 614-23 
municipality cannot: fxis4g6- i gids ere Bs 1544 9191 n 
probate court can not Gs, «sew aw neon aise 5 1535 9178 n 
Right of way, exclusive, prohibited............. 9171 
Sales or lease of property, authority from com- 
WIARTON 0, cas «0 os eae eee 9171, 614-60 
614-62 
Service 


duty to furnish, without discrimination, 
1537, 1544 9182n, 9191 n 
power to discontinue, for use of improper 


PBNPUAPE) ica 2s de ae tee oie eh 1543 9191 n 
Stock, power $0 MAsUG... «2 ¢cse ac nee eee 614-53 to 614-55 
of other companies, power to acquire....... 614-60, 9171 
Streets and highways 
CONStPUCLION OL, JINGS ON. cen sor 9170, 9180 
Within’ munreipativies s0/ i. age 2c4.a%, ese 1523 9170n 
outside of municipalities.............. 1524 9170n 
Appropriation of use of |). .7 0h taceas shame 9178 
compensation for mseral, Gwe aoe ty sake 9179 
SPRUCE SUOU sons op cw Bie rua aR ots ae 1525 9170n 
conflicting rights of street railway, and.....1525 9170n 
abutting owners, rights, etc................ 1526 91700 


see also, Franchise above 
Taxation of 


PROPOOT PE  Ci7 > va tay he herent ab aes Le 5449 to 5459 
CID 5 TEE 9 20... Sinn wired ai bree Meee ott 5483, 5470 to 5492 
default in payment of 
agent not to transact business for..... 5676 
PRUMLEY : Tt. hs witty meee tia tate ee 13415 
railroad not to transport property for. . 5677 
pvook to be subject 101s. . sa scmesas cca 9181 
Telegraph company 
dispatches, duty to receive and forward.... 9182, 9183 
discrimination against ...../...........00- 1538 9182 n 
statutes governing, application to telephone 
COMPANION 5,5. 4.0: 9p oem 9191 
SESOOR, “THSEYS OD” 5 ess eye ea sey a eee 9173 
Underground conduits 
additional servitude, as an.............0.. 1526 9170n 
franchise for 
it then PREY 4k tke et ae pane 9198 
earative act as to. oo) aoe ae Lk tee 9197 
outside of municipalities.............. 9170-1 
TELLERS, see Inspectors of Election .......... ... 60 


TENDER, see Contracts; Sales. 
TERM OF OFFICE— 


OE GEFSUtOTE 's.. ni 506 ke Ree ee 8635, 8665, 8647 n 
cannot be shortened by a decrease in 
RUM BOF ssp >.00 seh aces See Lee 992 8647 n 
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TERMINAL COMPANY— PAGE SECTION 


Deemed "a “railroad,” when ................... 501 
TERMINATION (sce Dissolution 3 Quo Warranto)— 
Of corporate existence 
EY Meee ninco ohn ete nas Ske ae, si 5 
by failure to make reports or pay taxes... 5509 to 5513, 5525 


for violation of anti-trust act............ 6400 
for misuser, non-user, ete., of corporate 
franchise Dee ee 12303, 12304 
voluntary dissolution where all debts paid.. 8738 to 8743 
dissolution by judicial] proceeding... ..0.. 11938 to 11959 
TERMINI— 
Of railroad 
statement of, in articles of incorporation... 8625, 8745 
definiteness required .................... 925 $625 n 
both may be in one ic eae ee ela | a 926, 1190 8625n, 87450 
designations of construed................ 926 
eee PEM EI Nis os ia ay dle oa Nn cd: 8746 
change or extension of.................... 8747, 8772 
TESTIMONY— 
Of officer, not barred by death of adverse 
Geb ie ote 2 a ee arnns 947 8627 n 
THEATER COMPANY, form of articles ........... 151 
TICKET AGENT— 
Service of process on F 
river transportation company in justice of 
pS ag fs eae ea rc 10238 
ee Oe s,s nineer a nloda ar 11288 
in justice of peace suit............... 10241 
ay peoeret Cr Tattway.. .. cs. sc. deewds 11232. 11233 
TICKETS— - 
ee ge Oe re 8977 n 
failure to purchase, excess fare may be 2 
URE A le gv din cin cn dA dw cies 8978 
TIME, sce Meetings; Subscriptions; Trains. 
TITLE— z 
To certificate of stock and shares 
Ee > eae ree ee. 
eg OS eee eet cotta wae 8673-22 
derived under certificate, superior to title 
Te sccea ee a we cee 8673-4 
under separate document ... z aby 
NN eRe la ks 5 ys kn en os wows 4k 8672-2 n, 8673-9 n 
TITLE GUARANTEE AND TRUST COMPANIES.... 4 9850 to 9856 
Articles of incorporation, form of.............. 151 
Bank - 
PMID RIN OME TA ee 5c a. wi ax, 43,108 om 5 eg 
ae Rete gk ne Wwe me «a gs: 
Tete OWORE cn awn) 3 dices Hse ess aS nD Ae 


RED OE USC werctsie tetas Meta SE Ss «oid i Bh wis De Sie. ol ae 
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TITLE GUARANTEE AND TRUST COMPANIES 
—Continued. PAGE SECTION 
BOWELS Ree Seer se hakes = aieacon piston eee none 9850 
Minimum capital stock .... ... es. vx nur gs sp wine 9851 
Deposit with state treasurers ...5.... ees. ees ols 9851 
interest on securities deposited............ 9852 
SUbSbibution Of SECULILIGS). <iecieve.-ccesieressuererene 9852 
CXCOSS ereLUIN, Of tukkre. raysks Atle Mie eer aha eiene 9854 
County, operation limited to one. ...5..ssss006 9853 
SXCOP LIONS» cunfite Sols cds ac einer meee et aden 9853 
CompanressSUb)} CCH LO, .ACUR ¢ <u) cmicmorenusreusicioxe shen: 9855 
Companies organized prior to enactment of, rights 9855 
PLDUVAU VTE POP ©» ostrinenst-xcacr acndeete be le eoaete tele eke renee te 710-171 
Banking ‘code woes Not apply tOin wi... 6 oe ses 710-2 


TOLL, see Bridge Companies; Turnpike and Plank 
Road Companies. 


TORTS— 
Liability of Gorporation for... <.507siaaesacas sen 947 8627 n 


TOWEL SUPPLY COMPANY, form of articles...... 151 


OWL GaeC ODEEIAIN TES oe ccrneliete a cramel peut ste es ranae es eee L0i68 


TOW NSHIP— 
Agricultural “SOcieties fe: nti cart goes wines alone 9911 to 9913 
Transfer of cemetery grounds by religious society 
WO Spe Gina in secu KINI Weeceeimtae Atal s\n, asta de 9998 


TRACKS (see Crossings; Railroads; Side Tracks; 
Street Railways) — 


A Dapdon ment, On) ss vlots. is, « Meee eee ees 504-2, 504-3 
Angles in frogs, switches, ete., to be blocked..... 9009 
penalty for non-compliance ............... 9009-1 
liability to employe injured................ 9009 n 
Bridges, Over, Height “Of norowsstorceorctanhonsrs castle whens 8903, 8904, 8887 
3ridge company 
Pay eM lapar kat nd <p Woy diye See ven ys tg urge ON oR 1 AOR Mites tain f 9313 
THveR OL. GOL 5.25: .+.rctcantanatareateets orator ets 9313 
Connection with tracks of other companies 
eked hea CaM eek: cored eee mr Hind buco e.oranraie Su 6 8997, 614-42 
penalty Lor ViOlatione adits one’ sac0eneamm 9002 | 
power of commission to order............. 614-42 . 
“Contiguous” to mines, ete., what are.......... 8998 n 
Crimes and offenses relating to 
murder, by obstructing :..\... peaees.ctad orate 12401 
placing obstructions; Off. .:ssue date o aie siete seers 12560 
removing connections, ete., freq ..........- 12561 
Gauge 
to be. uniform: =. 7.4% abate ee ene a tee 8823 
additional raih. +. 22s: 2ccaehesedvpanepnats 8823 
narrow, road, power of company to borrow 
TROTEY 5 <9 Si. t. oie a) hte eS are ae sic ee 8799, 8800 
Dangerous, commission may order repair of..... 585 


In street or highway 


BETeeMENE GOT’ «os, cloistarcistol demeeoee Nant ee 8763 
BPPTOPriation «5 vcs lotle ate ee a eee 8764 
rights and remedies of abutting owners..... 8765 


maintenance of, at highway crossings.... 6956 


INDEX. 


TRACKS—Continued. 
In street or highway—Continued. 
joint use by several companies 
power of municipality to require 


Meese see 
i NE ee a ko ar pea ee 
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PAGE SECTION 


8824 
8824 


8767 to 8769 
8763 

8770, 8771, 8763 
8849, 8850 

8770, 8771 


under trackage agreements, liability for neg- 
OE ROI ores stesso cin carcabees 1260, 1263 8808n, 881l4n 
in streets, when may be required by munici- 
TELE RON ote a e-0' od onkn a Cah To ree 8824 
Of railroad, right of street railways to cross. .. .1482 9108 n 
Appropriation by municipal corporation 
of right of way over for street............. 3677 
Main, number of, authorized.................. 8745 
Obstructing laying of across another railroad; 
PANT see tin ass soos OY Bae’ oR 8825 


8975, 8976 


PHO POC GONUIPRORE 54 we cine oa s+ one an eh eee 8997 
tN Ae 4c 2 a ee ele Peed 9002 
DEWer. Ci MOnemIAION  < f f6 en esi dak bev eek es 614-42 
Public utilities commission 
power to order repair, etc................. 585 
PIO. LORIN FRENGES SO... 0ST, NAPG es 8998 n 
Street railway, use of, by interurban ears....... 9130 to 9133, 9120 
On land of municipality adjoining wharves, ete.. 3699-1 
TRACTION COMPANIES, see Street Railways. 
TRADE— 
Acceptance, defined in banking code......... 710-124 
DEES RE RG See CECE a ae EU 10144 to 10150 
RAPONOTOAAYS COMNDADY |... os co's na sive < eso ¥isy sens 10185, 10186 
Name, infringements of. ........... ceca ceeess 8628 n 
Restraint of, sée Monopolies and Trusts 
TRAFFIC— 
Interchange of, between railroad companies 
CULE tase COMIN e ee gen.) SLES Ste eae 522, 614-42 
Per Ol CUTEMINMION > 6014.2). «4, 8:9"sie eed ote a 614-42 
ere ON Eo ala a a's «nln Ce Rr :+ -- -1260 8808 n 
discrimination against certain lines prohibited 8984, 8986 


switching cars of other companies 


TRAINS— 
Conductor, brakeman, engineer, etc., see Railroads 
Disturbance on, penalty 
Speed of, power of municipality to regulate 
Throwing or shooting at, penalty 
Delayed, telegrams to be sent for passengers.... 


se eee 


8998 to 9000, 9002 


12815 

3781 
12497 
13389 
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TRAINS—Continued. PAGE SECTION 
At crossings over other railways 
full ‘stop ab .. «2.5.05 ++.baleheee Reems 8826 
when not. required s.o27 .5 poles ooRaene 8833 
precedence \ ans ..ci- seks sree RMS ENe = eis 8827 
rules of companies to be promulgated...... 8828 to 8830 
liability of engimeer...........0-e0sseeeees 8831 
liginlity of company... 0s svi. eke ele i 8832 
At highway crossings 
signals by bell and whistle......- Pry See 8853 
failure to give, penalty and liability... 8855, 8856 
power of municipality to regulate...... 8854, 8851, 8844 
Passenger 
stops at certain stations required.......... 8922 
penalty Jick can keep kee eee er eke 8923 
notice, whether or not on time, to be posted. 8924 
penalty for wioletion, <i. »s5 pegs ares 8925 
crew required on, penalty............0000. 12553 to 12555 
Freight 
tickets may be required from persons rid- 
INF ON Fs ja 5s)5 vy ne Ao nik che 8977 n 
physicians, sheriffs and certain other officers 
may ride at their own risk............ 8992 
grew required on, .penalty..s.. 555 Gwe vee sien 12556, 12557 


TRANSACTING BUSINESS— 
Foreign corporation, by, in state, what consti- 


DUCOK > + unig wc d'ne «ae WS sy RRR RIS Oe 423 194n 
TRANSFER— 
Fraudulent, of corporate property, may be set 
aside by stockholders or creditors... ...1116 8684 n 
TRANSFERABLE— 
Shares, a feature of corporation............... 4 
Receipts, for installment payments on stock..... 56 
TRANSFER BOOK— 
EUG CITE ales 0:91 kia 60 vine os Seen Ma ee > 8673 
Eyidenve ef Tight to: vote. . 2. <0 owas 6 ae ok 995 8647 n 
SERIE OO Sway + 415 59's pid 0 boeken 264 
Of railroad company, may be kept in another 
PORTE: os vs, «sg pe ace Big Sea 8781 
TRANSFER COMPANY, form of articles .......... 152 


TRANSFER OF STOCK— 
(See Certificate of Stock; Registry of Transfer 
of Stock on Corporate Books; Nego- 


tiability ) 
Record to be kept by corporation............... 8673 
ONG 65. + bon Sci cns oo ee ee 8673-22 
RTO UA. BOE. 3 bs 0s os cas 2 2 ee 8673-1 to 8673-22 
By indorsement of certificate...............-.. 8673-1, 8673-20 
By unendorsed certificate............0-ee0eeee 8673-9 
By separate document 
delivery of certificate necessary............ 8673-1 
without delivery of certificate, merely a con- 
tract. te transfer: ..:.+ ssa eee ifn ae 8673-10 
rights of transferes, ....:.,.4hasaee a ee 8673-1, 8673-4 


INDEX. 


TRANSFER OF STOCK—Continued. 
Against lien of corporation.................... 
Agents and registrars...................... 86 
May be enjoined by creditors of stockholder. .... 
Stock of decedent, consent of tax commission 


ORY RO ewe eo nk coe og 5 ove weds 1069 
trustee ECE LASER CAS Ses, 3 0 ata joo, ee Re ees 1069 
Peis sais Como aren Sony ci oy 1070 
DOCTOR MNOS Wg wicaha ins di vers seep ecdrsnanteane PEE 1069 
MOMUOUS DEEROM ee os ko cs ek Le 1069 


restrict, 
1142, 1146 
Registry on corporate books 
necessity for, under uniform transfer act.... 
necessity for, prior to uniform transfer 


Re eG Mente ih inte nhns svakth as ia einsy oiv hiner doar 1064 
what corporation may require before....... 1065 
ROMG@CIOR OOMTOTUSALS eo) acing s on oo oe bad 1066 
defenses of corporation.................. 1068 
consequences of failure to transfer...86, 1064 
Rescission of, for Eraud, duress, ete,,.: 2... .. 
ineffectual against bona fide purchaser...... 
laches or waiver as a bar to............... 
Reserving future dividends ................... 1070 
Restrictions on, to be stated in certificate....... 
RC a EAL FIG lis dl iar 
Forms 
assignment, endorsed on certificate of 
Rene OT as. lan. fee ee eek oe. Bae 
regulation, providing for ................. 167 
transfer book and ledger............. 264, 265 
TRANFEREE— 
(See Transfer of Stock; Certificate of Stock; 
Negotiability; Registry of Transfer of 
Stock on Corporate Books) 
Entitled to registry of transfer........ 1058, 1065 
Title under separate assigenment extinguished by 
title under eertificate. ..........56.... 
Of indorsed certificate, status of..........0006. 
Liability, on stock not full paid................ 1090 
Liability, under double liability law............ 1119 
Of subscription 
liability 
acceptance necessary ....... 606. eee ee 1090 
where ‘‘full paid’’ certificates trans- 
CO) Se ae ee 1090 
i GAG Go PIGHEN os So's. x cas CASES os ES 
TRANSFERER— 
Of stock, estoppel of, prior to uniform transfer 
See Ee Sek ge EE bet 1074 
Of stock, suit by, on behalf of corporation....... 103 
liability under double liability law......... 
Be ROPE I aldo. is, innicibielninimnnsicn < 1089 
REMINDED US ora EROS a 9! xi aivic ss bis a Wiican via 


assessments subsequent to transfer.....1089 
rights against transferee 1090 
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8673-15 n 
8673-1 


8673-13, 8673-14 


8673-1 n 
8673-1 n 


8702 n, 8704n 


8673-1 

8673-1 n 
8673-1 n 
8673-1 n 
8673-1 n 
8673-7 

8673-7, 8673-8 
8673-7 
8673-ln 
8673-15 


8673-11, 8673-12 


8673, 8673-1n 


8673-4 
8673-1 
8674n 
8686 n 


8674n 


8674 n 
8993-32 


8673-5 n 
8660 n 
8686 
8674n 
8673-3 
8674 n 
8674n 
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PAGE SECTION 
TRANSPORTATION COMPANY— 3 
Stock in 
power of mining or manufacturing company 
£0. ROGUITO: foc Wk OK ae ae Peet wee 10138 
Stockholder, ineligible as officer of railroad com- 
BRAIDS 16 se gach nih yi .apo on crane nial AS SR EES wee 8789 
Rogol, gas, Cleetricity,; Otc. in civw.1 55 os oe se ae 10132 to 10134 
3989 
WLOROGS Ch, LEC Aone sco cutee tke chek enone 614-84 to 614-102 
Vienile Gleachlonstacalnsh thi seie civic eek ee 11273 
Water 
POWELS 2a fe css ocean onhe caine ee he ohare atotate 10168 
SEV IES OL PLOCCSS GM aw teusieuseteta euros smieree > ere 10238 
GLEN G iin yah ia tays-s tevadesspaiess &Ce 9 ahal exe [se RMT Te Tes 5416, 614-2 
taxation, Of pLroperty i.isek.t melee iat ceil 5420 to 5431 
5445 to 5448 
repr f(s Walk, ime POEM fo ROME AP NPS Pep cies acd Pe 5483, 5470 to 5492 
form Of Oriacles...ccred ave Veet. bees Bake 154 


TREASURER (see Haecutive Officers)— 


Gronerallyienciicnrs cereiciiate aeelersyeere sine lee amatees lene 83 
Duties of may be defined in regulations......... 
Dutystoraccountror unds: ccm «sahara cae 1049 
Contempt proceeding against, by receiver....... 1049 
Defaulting, when suit may be brought.......... 1049 
Liability for funds lost by failure of bank....... 1048 
SUPSLY OL DONG Oly ILA DIL Uy rr teri teins wlerstene tee tere etic 1049 
Of ‘railrond GOMpany «nice veteea 9 nee eee wees 
DenvicesOr GRUMMONS s OU era tame esteem s terres 
Forms 

DOM OEM sa trcte weg orate foe rcetore Sete tererea ete Malone 319 

provision in regulations relating to........ 169 


TREASURY STOCK— 
Acquisition of by corporation not a reduction 


of capital stock. ... «sick cemwine wets BSR 
Pieiye of, by Sorporation .:)..3. ..tek een we wart 995 
DENG. cia 0 nctie' Stak tect ee) > oe token ls iad oe 21 
Distinguished from unissued stock............. 22 
RBPAT ABSEL %.%. 0:20, srspete, sgse5:<paieehepn Deo REMI erento 22 
Voted, "when may be. .5.... sv.s.0«nvtheds seste ray 995 
Forms 
donation of, to corporation................ 281 
donation of, resolution of directors ac- 
COPTIN DE :.0/c\.5 oti alele sx cee Oe 280 
TRUST— 


(See Monopolies and Trusts) 
Corporation formed to administer.............. 


8704 
8664 n 
8664 n 
8664 n 
8664 n 
8664 n 

8783 

11288 


8700n 
8647 n 


8647 n 


10085 to 10092 


10092-1 to 10092-5 


Deed, see Mortgages 


Wigad,. corporate property -2....4:i<sasata wile ee 4 1115 
Fund, unpaid subscriptions as a............... 1115 
Massachusetts, legality in Ohio.............. 

VOUag, VUICIOUIGS. 53-0 wera bien 996 


Word ‘‘trust’’ in corporate name, prohibited 
except in name ‘of Dank does: su 6.603 


8684 n 
8684 n 
12303 n 
8647 n 


710-3 


INDEX. 
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PAGE SECTION 
TRUST COMPANIES (see Banks ; Safe Deposit and 
Trust Companies) — 
As transfer agent or registrar of stock...... 86 710-158 
Power to establish other departments........ 710-41 
PIII Canta BIOEK, fun. bed, wees. ieek oe. 710-37 
Use of words, in name, when LMiproper. seve eee 710-44 n 
SOUL MEEDONOOT RNS Beso a u's 5 oc a ca AEN ERE Rw Oe 710-153 et seq. 
Depository of funds under control of court, when 
MR ees cite Waid HONS LTH See. 710-157 
Deposit with state treasurer.................. 710-150 
RR eRe ee si seceshay ar. sre din. dss’ txsce, anny 1d a@bonine oe 710-151 
Investments 
authorized loans and, in general........... 710-111 
Pat eee eee thee. ok6 oo ¥:5ice he cae 8M aces 710-167 
Trusts 
OW a ACRE DER go ot 6 os 0's gine woud BREE eas 710-158 to 710-160 
conditions precedent to accepting 
certain paid) up capital... .4. 63.4052 .0% 710-150 
deposit with state treasurer........... 710-150 
liability of capital and deposit for default 710-161 
company administering, investigation of, by 
OEE ARMS ohn ina! seas drs ae Rovner A Oe we 710-162 
records of, not subject to inspection by stock- 
RGR CE HER Ma 6. ols-ak s uaw wanely REC me ee 710-73 
Trust department 
property held on trust, a deposit in........ 710-165 
accounts and investments to be kept sepa- 
Ti Gee Mere ey cl aes -ea) «dich gi oh akayata Mena leeds 710-165 
investments, etc., of, not subject to other lia- 
Gil Gres mash. = Seas eae ati ates 710-165 
FOGGIVE HOP BPPlOADle tO... 6, coc suess coed 710-167 
general trust fund, investment of.......... 710-164 
TRUSTEE (see also, Bankruptcy)— 
Power of corporation to act as.............4.. 958 8627 n 
Registry of transfer of stock to a.............. 1069 8673-1 n 
Director as a, for creditors and stockholders. ...1115 8684 n 
Liability of, as a stockholder under double lia- 
LLG Baron ders are cece teed tale whe 1127 8689 n 
fee GOT pObAle IBOTLTE SET Aas ce 6. cc dap ew dee Rees 1151 8705 n 
purchase on foreclosure sale by............ 1152 8705 n 
power to prosecute action for deficiency 
PR ROM aE ne ikks oes fas 0 5.gR woe RES 1152 8705 n 
POPUGIOSUPGINY Vet de vis cc cd hex heey ee Raed 1243 8793 n 
Liquidating, on dissolution of corporation 
GITOCLOLS GUA ROW ES 06 0b ie ok oe SK eed oe ate 8742, 8743 
MIRGGOGES HAY BPPOIDE. 2... <2 ences ccnee es 11972, 11973 
appointment of, by court, when board without 
PUL CUT OUST ateveraiare' = ois 'afetu fanenate wiater cena =: 11961 to 11963 
prosecution and defense of actions by....... 11964, 11965 
real estate, power to sell and convey....... 11966 
Re POL WYSOOUEGH Kae d avd ds cones Gomeeign vey 11967 
DA No So eae Ce ne ee re 11967 
PEPROVR STO Gye gem CE ny inks 56 devibiededvaes 11969 
es ay Pare eatcnain x ns, ci¥.y wae HOR VEN ERS Sys 11967 


Power of trust company to act a8............ 


710-158 et seq. 
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PAGE 
TRUSTEES OF CORPORATION NOT FOR PROFIT— 
(See Agricultural Societies ; Benevolent Societies ; 
Cemetery Associations; Charitable Cor- 
porations; Colleges and Institutions of 
Learning; Corporation not for Profit; 
Humane Societies; Religious Societies ; 
Salvage Corporations) 
Must; be membersygscisis,. 3 cyac/k tots steelers areredentatere 
Election of * 
FLT see foi aress ag 0, 45: Wiss 5d cn Sede Sones OS ee 
hav iRi ON ees eee eR eT Ch tins Wo oe in ou 
see Corporation not for Profit 
Number and term of office of 
TEES Up GEUSECEG oe once a adn, aie eines te See atre tere 
trustees subsequently elected .............. sal 
Telpious; Corporations |. sn « a<.<520eiscn Sai 
educational corporations 24. .issi.cs.eeewes 
corporations to promote science or art...... 
secret or benevolent. societies.............. 
HOSP TAla 5. Von ahas Eko Rei eee sare ee 
OUOTUIIN Toe | she oh Pole Bs oth le era en ne) 1012 
EUSMIOVEL ODE! heigl dk fae «bin, bois RAO ad ae 
Vacaney in ofiee: Of dyox wile cond neck eae era 
RAE GF OE: DLO irs Sty sides. steak ane see iad eer 
Having no capital stock, board of trustees as 
pontroliing body. .i7..us adware arenes sien 
Power to adopt by-laws. .5.4..5 0. clea tiovge.. 


Liability for corporate debts................4.. 1051 
ig Secondary ON iya. isa. Peneeee eee, teal 1051 
corporation having capital stock........... 1051 
WHATS GEDA. evs hss pomarmeeeedee vee 1051 
suits to enforce, where brought............ 

Ouster of, see Quo Warranto 

lorms 
gath Of Oe: .<1.o.2% wes kao eee ee ee 
minutes of election. of first... ...ssacwss s+ 250 


TURNPIKE AND PLANK ROAD COMPANIES..... 
Abutting owners, -rights, 660.2304 neo Byam es ewka 
PCLIGUS BAIA, WONG » 6, i.0,5.«:0.0'0,56ebnns, kul iovae 
PPRTODMAUON UY 5.1.0 <)4, 5 seaweed an eee 
Appropriation of road or toll gate of, by munici- 

POLICY 5) so seginineds <olhpe =: eh inee «Nae 
Articles of incorporation 
specification of termini ...............00.. 
supplementary ... ».s63 wees bo eee Kae 
of landowners, assessed for improved roads. . 
Bridge 
use of, how acquired, without municipality. . 
repaisy ol, how enforced ;: 5 «apni sinew eines 
fast driving over, penalty: vin gdeies ew wo 
carrying fire across, penalty .s45.% es sss vows 
sale of, to municipality 
300ks of account 
A DO: REDS Aisi x vs 5 0050 ae Uae ee ee 
to be open to inspection 
by county commissioners, etc.......... 
by stockholders 


SECTION 


8661 


8655 
8647 


8655 


8647 n 


8658, 


8656 
8656 
8656 
8657 
8659 
8660 


8656 n 


8662 
8663 


8660 
8702 
8666 


8666 n 


9229 to 


8690 


9304 


9238 n, 9229n 


9246 to 


9277, 


11274 
9232 


9255 


9229 
9230 
9288 


9233 
9249 
9251 
9251 
9256 


9278 


9277 
9278 


. 
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TURNPIKE AND PLANK ROAD COMPANIES Continued. 
cee PAGE SECTION 
COU Oe UDLOMME RE Meth esis Dds «x 08 dies ood ow hace 9274 
County commissioners 
franchise for use of roads, bridges, ete....... 9233 
eM BEG PaeePOON Ach JH ocd e kL, bs 9236, 9237 
MUTPeUNere at TOA LO. 8) oic.cs nec eeke ed) 9259, 9260 
purchase of toll roads by.........:....... 9262 to 9266, 9270 
refunding taxes for construction of free turn- 
ME eC a cela aaa ares tore Peete 9267 to 9269 
Power to amspech HOOKS: 3.65 ase core dedaoae 9277 
Creditors 
sale of part of road, not to affect.......... 9272 
Directors 
BUUMALEREDEUER OL Ferwhe We cieariost advacganeatc washes 9280 
power to issue additional stock............ 9273 
power to declare dividends...........c00:. 9280 
power to sell road to county............... 9262 
power to assist road, which is an extension. . 9275 
power to assist intersecting free turnpike... 9276 
Execution 
BO lerOWTOAe OLA ihe. \oecil. crtoanad ea Pea eek 9298 to 9302 
sale of right to take toll on............0:. 9303, 9304 
Forfeitures, how gecovered .2.....06 0400 0. loos 9253 
Incorporation of persons asessed to construct 
POGCS OES Porites VS needle Lawak 9288 to 9293 
Judgment against gate keeper, when company 
OA MOUE MONG. cic Sy x Gare ae ee mece es 9282 
Land 
unnecessary, power to acquire............. 9229 
APULOPiAMtinEOlmelcg fe foe. oa'e ea ec 9232 
Liability, road or bridge out of repair.......... 9247 
MECOnAMICHy MOM CGHEEGGC . 6 2.6 six mudsicn sewn we 8376 to 8380 
Municipality 
toll gate not to be erected in.............. 9254 
extension of limits over turnpike 
road becomes public street............ 9254 
compensation to company ............. 9255 
use of streets in, can not be acquired....... 9234 
appropriation of roads, ete., by............ 9255 
PULclase Gr GAde hy: 6.1.5 G ee stk ns ks seek 9256 
Penalties, how recoverable... 6. se) ol. code cds 9253 
Powers 
Panera etree hits cds Ho cc ede boa VERBS A 9229 
to-appropriate property ... 4.6.6. ccsdeness 9232 
to assist intersecting free road............ 9276 
to assist extension road ............--006- 9275 
Public highway, bridge, ete. 
without municipality, how use acquired..... 9233 
except macadamized road........... es 9234 
within municipality, use can not be acquired 9234 
toll road becomes, when municipal limits ex- 
je R OS 5 eee See ery sa 9254 
Report = 
OL COMP paler Ce pers ca. ui. 6 earns craked ane 9279 
ELE A OT Se re Pee eee mre ete 9280 
Stock 
MAUMEE BUGROTIBCR. 2... Vodds ceow edevss 9273 


of company organized by persons assessed pba 
TORIUAOVOCERD TORUS 6 cc dem ce dans ewe, s 9290, 9292, 9293 
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TURNPIKE AND PLANK ROAD COMPANIES—Continued. 


PAGE SECTION 
Stockholders 
consent to surrender of road to county...... 9259 
consent to private sale of road............. 9261 
consent to sale of road to county.......... 9262 
sight. to Mspect books... .. cnn. Goats BES 9278 
annual statement of directors to........... 9280 
assessments on, to pay debts............... 9284 to 9287 
BUMS 08, HIMICON Fon nw cs cn ee eras Ns 9287 
SRMRRES RAPIGAN ADE 8a 5 <x, «Sin wis ps im ee a BG 9294 to 9297 
PrOCIS | 5 gc s'5x.c a Winn Cee ee Sr SIA 9295 
reorganization of separate companies....... 9296 
names of new companies.................. 9297 
MTN RE 55s nos msm ves cae Cor ete i 5404 to 5406 
Toll 
license to take 
on completion of road... ccadiaicas Jeans 9236 
on extension to improved road......... 9237 
right to take 
Ry a ee co ee 9236 n 
Sele Ol On ,CxeCKbiOn . accor cca. oak 9303, 9304 
evading payment, forfeiture .............. 9238 
who may use road without payment........ 9241 
detaining travelers after payment, forfeiture 9250 
not to be taken within municipality........ 9254 
exacting illegal, forfeiture ................ 9250 
rates of 
Cg Lo Ca ie ean ee, <a 9240 
on limestone roads ............... 9241 
on roads from mines or quarries... 9242 
to be posted at toll gates.............. 9239 
not to be taken 
when road found out of repair......... 9246 
damages and penalty ................. 9247 
when rates not posted................. 9250 
Toll gates 
REIORR OS PP o a s « 5 wee ARAL de tec 9236, 9237 
Syading TOVtercure <Aat ic aie sae Sates . Oo 9238 
Suben to be posted af... sak. re cetaas.. bs, 9239 
who may pass, without payment........... 9241 
not to be erected in municipality........... 9254 
extension of municipal limits over 
ROIS OF GRAD 5 moa ce MaMa ane 9254 
SONNE LION Fo. sas. wan eee bewuees ot 9255 
appropriation of, by municipality.......... 9255 
keepers of 
oe es ae 9279 
detaining travelers, after payment of toll, 
SORCCMI 5. x, 4:0:4, UU mb lece betes 9250 
agents of company, are............... 9282 
Treasurer, not to hold other office.............. 9281 
Turnpike or road of 
a a a 9229 
ao) EO MPD WRT 3) 2, ony eee. Lo oleae 9229 n 
ci vata Fe ee OO i aoe 9231, 9235 
REN ORE SERINE 6 ch Se anni ee hi 0c ce 9235 
completion, authority to take toll.......... 9236 


milestones to be erected in..............., 9239 
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TURNPIKE ris PLANK ROAD COMPANIES 
—Continued. ree ; 
Turnpike or road of—Continued. SECTION 


Pipes in, who may lay.................... 9229 n 
Pee ON OU oo... dae. oa, 8376 to 8380 
obstructing, penalty ..................... 9252 
fences obstructing, removal .............|_ 9283 
appropriation of, by municipality........., 9255 
surrender of, to county................... 9259, 9260 
mortgage on 
EE Ee. ois ko. os sh 9257 
appraisal and sale ................... 9258 
repairs of 
within municipalities, how enforced.... 9243 to 9245 
Be eel in ok a ada wean 9245 
without municipalities, how enforced... 9246 to 9249 
RNs ¢ Gain sen a oo o'ex wa Soe es 9248 
2: Bt be RR ee anna et Jeo 9249 
PC) Bis oe oe NR 9294 to 9297 
sale of 
BO PUMA ose so ks us eA a we 9256 
Bo ok a ee aidan a 9261 
on foreclosure of mortgage............ 9258 
EN aes ooo ss 2 5 alent ua nghaws 9262 to 9266 
FOTOTCHOUM ON 2.62 k sc cee cancce 9263 
MPP TBIROL Of FON oon. ow cds ceive 9264 
OOISORS SORE. <x sic dela Was 9270 
ReERONRERIG: C2 owas aku ce eaaee 9265 
SEO MINS oo cs os sid Same a 9266 
Sed: te cometary...) onc. u snes 10104 
part in one county, effect on balance.... 9271 
part, not to affect creditors........... 9272 
ORIN ah ong nar'e-n 1st ao pleeiuilaienna 9298 to 9302 
eR Chest ig oases in 5 Te eR 9299, 9300 
franchise passes to purchaser, when 9301, 9302 
ULTRA VIRES ACTS— 
(See also, Corporate Powers) 
ORR 22 ook nae ec es via. en Seid os eels: 940 8627 n 
When part of authorized act........ 0666.0 00% 941 8627 n 
Void, when ee ee ay eee ee ee ee 2 941 8627 n 
Effect on corporate existence.................. 941 8627 n 
Contract performed by one party.............. 941 —_ n 
Corporate acts presumed valid..........-+....- 942 8627 n 
EEQueeTOl COLPOrdie POWETS. . 2... 2. ec ska en oo 942 S627 n 
Reteey e0ts) WRNGUY on 5. 5s ss eines omens s 941 8627 n 
SG i 949 8627 n 
stockholders, by injunction................ 942 8627 n 
WA RECOMUVZIDENES 5... . opie =e ee 942 —_ n 
Srranger it GransaeniOn” . <i F<.< ss 0's awe =< s 942 — n 
party who has received benefits............ a= — n 
SEO PCL ete Sarre. ss tG-o nl <tc cies ela — 8627 n 
estoppel as bétween creditors.......... 942 8627 n 
ersonal liability for “ari oy) A 
5 GItGCLOrs “AULEM OLUCOES. 2.0/0 2 oso8 oo die ss 943, ~ 8627 n, ee 
BLOCKDOIGCTS, (ects cicic, cis 0.0.0 aj0.0 a. eisis S1asiotm © . 944 — % 


GUATIRGEG (GE DONOS: <). . sicrie os-oee am se 944 
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ULTRA VIRES ACTS—Continued. PAGE SECTION 

Purchases 

eluim for damages... ..026 ou Ge aren © snd 941 8627 n 
stock in corporation: itself... ...0.....6.%.. 955 8627 n 

note even fOr .-.-.%)-. ee 955 8627 n 
stock in other corporations. .0..600...0+ 0. 1112 8683 n 

Do not make de facto corporation.............. 941 8627 n 
UNDERGROUND RAILROAD~... 2.00.0. 9142-9149 

Pyancusse 16f &..5% 50s 3 car ha Rae oe Sores 9142 

fare, City, IMVtEd ok eee sree tes iam 9144 
may provide for municipal ownership...... 9147 
seceptance of, by PTantee.. cine wemys ex so sia 9148 

CHE CE Ft ici hots ocas ranyatee memes terete tran ctene ns et 9143-2 
PETCTeNGUIN, Oleg cre teeet en ea eee ren mere cae see 9148, 9149 

Liability of, for injury to property, by con- 

WUMUCOLOU Ns suaet rata ete erent eres eerste 9146 
Appropriavion of properly Dy. .n f.cax cons vs sess 9145 
Deaseaor Space IN) GUMMICN DYk ore retorts rs ote 9143-3 
Manrier of Construction 7.1.95, reatatmerei erie sore texs 9143 
(SHENVOOR TOLOCA UO earuce trata cs ccee ncn ner renire <ter nar ome 9143-1 
A “street railroad” under publ utilities com- 

MISSLOM, ACL) <3 5. ornare eemenerete re renor eTocs 614-2 
RAs Cranels -COMMIASION ach. mete andes sins 4000-16 to 4000-28 

UNDERTAKER— 

Designation of, in funeral insurance, prohibited. . 666 
UNDERTAKING COMPANY, form of articles....... 152 
UNDERWRITING— 

SUPRA ae otk 1G x Homie cnet yeah as eae 100 

Agreements, LOrMs Ol. ify sos een awn ein f 331, 333 
UNFAIR— 


Competition 
in professional business, corporation can not 


ooMmplain Of ..../. Manes haw te 916 8623 n 

prohibited, in publie utilities commission act 614-14 

by infringement of corporate name......... 961 8628 n 

Contracts, between direetors and corporation. .. 1024 8660 n 
Contracts, between corporations having directors 

In POWAMIOD. © .<3h4 nk MM le te cet 1026 8660 n 


Election, see Election of Directors 


UNIFORM BILL OF LADING ACT................ 8993-1 to 8993-54 
See Bill of Lading 


UNIFORM STOCK TRANSFER ACT............... 8673-1 to 8673-24 

(See Certificate of Stock; Registry of Transfer 

of Stock on Corporate Books) 

Applies only to certificates issued after July 
Wels eee cr.) Uren as of 8673-24 
niverpretation ! of |... een eaess o> Teen 8673-19 

Cases not provided for, governed by rules 
of ‘law and  equity.:/4 tu. wesens sh 458s 8673-18 


UNION DEPOT COMPANIES 
Articles of incorporation 
who may file 
provisions . . 
execution . 
where filed 
form of 

Bonds . , 


Spee Re oe) ER LAMAN A Is Wise eee cater sis ig ele gee b 


Be Ne lech sews ae «956-9 & son dias geben 
By-laws, rules and regulations ................ 
Incorporators, who may be................... 
Interurban depot and terminals 

organization of company to maintain...... 

(NESSES De ie els i a ee 

POM OORROWS INONOV kk coors bales 

appropriation of property................ 

RMS ae LMS TLCS. isnife acc vpnivimacsth bv ahs 

SOIREE PIU EDU Iii os iy ug Ish ve Flares Nees los 
Law 

certain railroad, when applicable.......... 

general corporation, when not applicable... 
UNL UU OTs Seda i hi a nr 
SE ty ee 6 Re a ln cd a pa a or ae 

NOC APEROPLIMtG’ PFODETLY), . cis ss walhiym wes a hier 

et SC PORE gk. iv o's sven, 0 «msi aS 

to grant exclusive privilege to carriage 

COTITD TY Van mraney Net fe; cx ct'e ci Sie. 4) pau pete Gwinn 

to borrow money, issue bonds, ete......... 
POM GW "OWREE Melee ooo cs eee alee es 
Stock, capital, statement of in articles......... 
SS USSR Gi Gal ye So gO a ae ee 
ERR ELOU 0 POPOL VO atic 3 64k 'viai bo ok dams FE 
DEREK ARR COCO RCD SL Ate eer Aer cane 

UNISSUED STOCK— 

OATES boy rN CRG re, 8 eS a oe 2] 
Distinguished from treasury stock............. 22 
PE SRMEMAESOL? Cage Ci geet. ssa ss O84 Fa eX Ee lOn 2] 
op MDa RerOe sen BLOCK. < oencs ous a dele ve ewn wale 1139 


UNITED STATES— 
Constitution, see Constitution 
Courts, see Federal courts 
Congress, power over navigable WiLGOlSaic cece 


UNIVERSITIES, see Colleges and Institutions of 
Learning. 


UNKNOWN DEPOSITORS (see Banks) 


SECTION 


9160 to 9169-5 


9160 
9161 
9162 
9162 


9169 
5416 


9165 
9165 
9166 
9164 
9164, 9165 
9160 


9169-1 


9169-2, 9169-3 


9169-5 
9169-2 
9169-4 


9168 
8737 
9167 
9162 
9162, 9163 
9163 


9165 n 

9169 

9163 

9161 

9163 

5420 to 5431 
5445 to 5448 
5483, 5470 
to 5492 


8699 n 
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PAGE 
USURPATION— 
Corporate office, of, quo warranto............. 
Franchise of, or unlawful exercise, quo warranto 


USURY— 
Corporate borrowing, when not subject to 
USUEY PLA WS, Saevoeencicnototepohct leeks Wee Morey Wed hs 
Building and loan associations, 

When ‘exempt, from: Jawa... < [50/2 sles namo awe 
Contracts for illegal interest, by banks......... 
PsCOUNTBy BS._25:6) Heo Aeiavsistae vans ole EE ee 
Contracts tainted by, under special charters.... 949 


VACANCIES— 
In board of directors or trustees 
Pleas OWT esd aad ehh oe RR ees eee 


VALUE (see Taxation; Tax Commission) — 
Property, as basis of capitalization............ 25 
Property, exceeding, in capitalization.......... 25 
Property, less than, capitalizing at............ 27 
Of property of public utility, fixed by commis- 
BLOM whe wie bb bale 8 ov be eee ee bo 
Defined 
in uniform stock transfer act............. 
in, uniform bill ‘of lading act...ci6 4s. sss 
Of property exchanged for stock............... 976 


ViecC le CONRAN. DOWOTS “tent winnmunen ei tetannte 


VENDOR, see Sales; Contracts; Certificate of 
Stock, 


VENUE— 
Of suit to enforce stockholders double liability. . 

Of suits under anti-trust act 
criminal 


Lene We Ow 6) OT S00 Oe ee NS ee 


COT PORREIOMA: 9155552 ince sei bar palin oe oO 

FOVCIGN COTPOTALIONS © vi) Yan sierie wes ne poe 

railroad, ete,  COMPERIOR «5 «sch ees + veers 

turnpike, companies 1.5 vcs +8} sve duce as 

companies organized under special charters 
Change of, where corporation a party.......... 
VERBAL— 

Subscriptions to stock, validity............... 967 


VERIFICATION— 
Of pleading of corporation 


o8 019 CS He wie 64 Fe Seip eo 8 


SECTION 


12303 
12303 


8705 


9650 
710-47 n 
710-136 n 
8627 n 


8662 


6390 to 6402 


12 
12 
12 


499-8 to 499-13 


8673-22 
8993-52 
8630 n 


10192 


8690 


6396 n 
6400 n 
12311 


11272 
11276 
11273 
11274 
11275 
11416 


8630 n 


11351 
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PAGE 
VESSEL— 
Uaenremeer One ae wees bes 58 reve esd 20a 
Mempany, aform of articléas..< ) ook s ois babes. 153 


VESTED RIGHTS (see Jnalienable Rights) — 
Acquired under regulations or by-laws, not af- 
fected by repeal or amendment........ 1143 


VETERANS— 
Of army and navy, corporation formed DY any. 


VICE PRESIDENT— 


OW CRMs AUCIOR SOLE. Soa, 6. ss wknicn damciewsac 82, 1048 
ETE RAMINOR COMEDBO Si 4 vs uun-v osle eee oucuck. 
Provisions of regulations as to................ 169 


VOLUNTARY ASSOCIATION— 


Corporation may become member of........... 959 

POP MOMA CANO WICe AUORR fay oko. ac sda cc cas oem. 997 

When business in Ohio by, unauthorized 2207 

VOTE— 

Re LOU er i aR MES E> os 5s wk Ee eee ee. 995 
in registered stockholders................ 995 
when ctoek, transferred ...... 0... ...% 64 bes 61 
denied, when installment unpaid........... 

PRUE LOTERT OCP AUOUR cay s,s 5 sca «wa be SEER WES 1055 
SOY LULA SUP. SROOGES oy u's. § 20 Sal Wa nid wd BIOY octane 995 
determined by inspectors of election....... 60 


members of corporation not for profit... ... 
Action of directors, to borrow or expend money, 
to. be by -yeaiand nay... . is...c.eee ss 


VOTES— 
(See Election of Directors; Corporations not for 
Profit ; Stockholders) 
Number to which stockholder entitled.......... 
may be limited, by provisions in articles... 
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